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Garland  bt  al.,  FlaintifEs  la  Error,  y.  Babtels  Bbotueks, 

Defendants  in  Error. 

January  SO,  1880, 

Afpbal.  CI)  DetcHpUon  of  parties  :  Reptmdn^JudffTMntagainBtturetiesan 
replevin  bond  :    ErformaHon  of  judgment  upon  appe<iL 

AfvrilL  from  Jubtios.  (2)  DUtrict  eourt  governed  by  tohat  rules  :  Juris- 
dictional  amount. 

Keplbyin.    (3)  Value  of  property  and  damages  for  detention  most  both  be 


1.  William  Garland  commenced  an  action  of  replevin  before  a  Justice  of 
the  peace  against  Julius  Bartels  and  Gus  Bartels  as  Bartels  Brothers. 
He  gave  the  sheriff  a  bond  with  B.  H.  Hopper  and  J.  H.  Hopper  as 
sureties,  and  900  ties  were  replevied  of  defendants.  Julius  Bartels 
appeared  and  a  trial  was  had  before  the  justice  of  the  peace.  It 
resulted  in  a  verdict  by  the  Jury  and  an  assessment  of  costs  by  the 
justice  "against  Julius  Bartels/'  who  appealed  to  the  district  court. 
In  the  record  of  that  court  Bartels  Brothers  are  stated  to  be  "  appel* 
lants."  Neither  Garland,  nor  his  sureties,  appeared  in  the  district 
court  to  contest  the  appeal,  and,  upon  default,  a  jury  was  impan- 
elled to  ascertain  the  damages  sustained  by  Bartels.  It  assessed  them 
at  $^0,  for  which  sum,  and  $46  costs,  the  district  court  rendered 
Judgment  in  favor  of  *'  appellants,"  and  against  the  plaintiff  and  his 
sureties. 

EM,  That  the  parties  ought  to  have  been  described  on  appeal  to 
the  district  court  by  the  same  name  as  in  the  action  commenced 
originally  before  the  justice  of  the  peace.  That  in  entitling  the 
cause,  rendering  judgment  or  otherwise  proceeding  upon  the  appealin 
the  distriet  court,  it  was  irregular  to  describe  the  defendants  merely  by 
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the  firm  name  of  Bartels  Brothers,  but  that  the  judgment  ought  not 
to  be  disturbed  for  this  irr^ularity,  since  it  in  nowise  aifected  plain- 
till,  and  that  the  judgment  of  the  district  court  against  the  sureties 
was  invalid  for  want  of  jurisdiction,  thej  not  appearing  and  never  liav- 
ing  been  summoned;  but  tliat  if  tliere  were  no  other  irregularities,  tl^e 
supreme  court  might  reform  the  judgment  so  as  to  obviate  this  error. 

S.  In  the  trial  and  determination  of  causes  in  the  district  court  upon 
appeals  from  judgments  rendered  by  justices  of  the  peace  the  district 
court  must  be  governed  by  the  same  rules  that  are  prescribed  by  law 
for  the  government  of  courts  of  justices  of  the  peace  in  like  causes. 
The  law  provides  that  no  justice  of  the  peace  shall  have  jurisdiction 
over  a  debt  or  damages  in  an  amount  exceeding  $100,  and  the  verdict 
and  judgment  being  for  more  than  double  ($270  +  $46)  this  sum, 
they  are  erroneous. 

8.  In  any  action  of  replevin  brought  before  a  justice  of  the  peace  where 
the  plaintiff  falls  to  prosecute  his  suit  to  final  judgment,  a  jury  must 
be  impanelled,  and  sworn  to  inquire. and  assess  the  value  of  the 
property  replevied,  together  with  the  damages  for  the  detention  of 
the  same,  and  the  justice  shall  render  judgment  in  favor  of  the 
defendant  for  such  value  and  damages  as  assessed.  Therefore,  where 
the  jury  was  sworn  to  assess  damages  only,  the  oath,  as  adminis- 
tered, did  not  include  the  assessment  of  the  value  of  the  property 
replevied,  and  the  judgment  was  rendered  for  damages  only,  and  not 
for  the  value  of  the  property  replevied.  Buch  verdict  and  judg- 
ment were  held  erroneous.  The  value  and  damages  should  be  stated 
separately,  both  in  the  verdict  and  judgment. 

Error  to  the  District  Court,  Colfax  coqntj. 

"William  Garland,  one  of  the  plaintiflEs  in  error,  brought  suit 
in  replevin  before  E.  F.  Lancaster,  justice  of  the  peace  in  and 
for  Colfax  county,  to  recover  certain  property,  a  trial  by  jury 
was  had  and  a  verdict  rendered  in  favor  of  the  plaintiff.  The 
defendants  in  error  under  the  name  of  Bartels  Brothers  took 
an  appeal  to  the  district  court  for  Colfax  county,  and  on  the 
25th  day  of  August,  A.  D.  1879,  obtained  judgment  in  said 
district  court  upon  default  of  an  appearance  by  said  plaintiff 
Garland.  Damages  were  assessed  for  said  defendants  in  the 
sum  of  $270,  and  judgment  entered  in  favor  of  defendants 
for  that  sum  against  said  William  Garland  and  B.  H.  Hopper 
and  J.  P.  Hopper,  the  plaintiffs  in  error,  the  last  two  as  sure- 
ties on  the  replevin  bond  of  said  Garland. 
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Zauis  Sdlzbaeher  and  Bresden  db  WaldOy  for  plaintiffs  in 
error. 

The  judgment  is  erroneous  because  rendered  in  favor  of 
the  defendants  by  the  name  of  Bartels  Brothers  and  not  by 
the  names  of  the  defendants  in  the  original  suit 

The  judgment  is  erroneous  because  entered  against  the 
plaintiff  William  Garland  and  his  sureties  on  the  replevin 
bond.  Such  judgment  was  not  authorized  by  statute  and 
should  have  been  against  the  plaintiff  Garland  alone,  and  the 
remedy  against  the  sureties  upon  the  replevin  bond:  Laws 
of  New  Mexico,  1875-6,  sec.  64,  page  86. 

The  verdict  and  judgment  are  erroneous  because  there  was 
no  finding  of  the  value  of  the  property  replevied  as  required 
by  law :    Laws  of  New  Mexico,  1875-6,  sec.  68,  page  84. 

Jf.  W.  MiUsy  Catron  dk  Thornton  and  Frank  Springery 
for  defendants  in  error. 

It  appears  by  the  transcript  that  the  defendants  Bartels 
Brothers  were  defendants  in  the  original  suit,  and  that  the 
judgment  in  their  favor  was  proper  as  to  parties. 

We  concede  that  the  judgment  against  the  sureties  was 
erroneous.  The  whole  judgment  should  not  for  that  reason 
be  reversed,  but  it  is  competent  for  the  supreme  court  to 
modify  the  judgment  and  affirm  it  against  plaintiff  Garland: 
Comp.  Laws  N.  M.,  page  108,  §  7. 

The  verdict  of  the  jury,  upon  which  the  judgment  in  the 
district  court  was  rendered  against  plaintiffs  in  error,  was  for 
the  damages  of  the  defendants  by  reason  of  the  premises. 

Defendants  were  entitled  to  have  a  judgment  for  the  value 
of  the  goods  and  chattels  replevied,  and  also  for  adequate 
damages  for  the  detention  of  the  same:  Laws  1876,  page 
84,  sec.  53. 

They  might  waive  either  and  take  judgment  for  which- 
ever cause  they  saw  fit  or  could  prove.  When  judgment 
was  rendered  by  the  district  court  for  damages,  the  presump- 
tion is  that  it  was  the  damages  allowed  by  law  to  be  adjudged 
in  the  action  or  proceedings  disclosed  by  the  record. 
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Bristol,  Associate  Justice:  This  case  is  here  from  the 
district  court  of  the  first  judicial  district  for  the  county  of 
Colfax  by  writ  of  error.  Such  of  the  facts  as  are  necessary 
to  an  understanding  of  the  case,  are  as  follows : 

William  Garland,  one  of  the  plaintiffs  in  error,  in  April, 
1879,  instituted  an  action  of  replevin  before  a  justice  of  the 
peace  of  said  county  against  Julius  Bartels  and  Gus  Bartels, 
as  Bartels  Brothers,  to  recover  the  possession  of  nine  hun- 
dred ties,  the  value  of  which  is  stated  in  his  affidavit  for  a 
writ  of  replevin,  to  be  $90  ;  a  writ  of  replevin  was  issued  by 
the  justice  of  the  peace  and  the  sheriff  of  the  county  made 
return  thereto  that  he  served  the  same  by  taking  the  prop- 
erty described  and  delivering  it  to  the  plaintiff  after  taking 
bonds  and  reading  the  writ  to  defendant ;  what  this  bond  was 
does  not  appear,  neither  does  it  appear  that  the  sheriff  caused 
tlie  value  of  the  property  to  be  assessed  as  required  by  law, 
preparatory  to  taking  a  bond  and  delivering  the  property  to 
the  plaintiff.  A  jury  trial  was  had  before  the  justice^ of  the 
peace,  the  plaintiff,  William  Garland,  appearing,  and  Julius 
Bartels,  one  .of  the  defendants,  also  appearing.  The  jury, 
over  their  signatures,  found  in  writing  the  following  verdict, 

viz.: 

"  Otero,  New  Mexico,  April  19,  1879. 

"We,  the  jury  in  the  case  wherein  William  Garland  is 
plaintiff  and  Julius  Bartels  is  defendant,  find  a  verdict  in 
favor  of  William  Garland  and  against  Julius  Bartels." 
Whereupon  the  justice  of  the  peace  "assessed  the  costs  of 
the  suit  against  the  said  defendant,  Julius  Bartels."  From 
this  judgment  or  determination,  or  whatever  the  ending  of 
the  proceeding  before  the  justice  of  the  peace  may  be  called, 
an  appeal  was  taken  to  the  district  court  for  Colfax  county  at 
tbe  instance  and  request  of  the  said  defendant  Julius  Bar- 
tels. The  style  of  the  case  as  entered  in  the  proceedings  of 
the  district  court  for  Oolf ax  county  upon  such  an  appeal,  is : 
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WILLIAM  GARLAND 

BARTELS  BROTHERS,  Appellants. 

And  80  much  of  the  proceedings  in  that  court  as  relate  to 
tlie  judgment  in  this  case  which  was  rendered  therein  at  the 
August,  1879,  term  thereof,  is  as  follows: 

•  WILLIAM  GARLAND  ) 

V.  >•  Replevin^  AppecU. 

BARTELS  BROTHERS,  AppdUtiUB.  } 

"  Now  come  the  said  defendants  and  appellants  by  their 
attorney,  M.  W.  Mills,  Esqnire,  and  the  said  plaintiff  and 
appellee,  although  three  times  solemnly  called,  comes  not, 
but  makes  default. 

"It  is  therefore  considered  and  adjudged  by  the  court  that 
the  said  defendants  and  appellants  ought  to  recover  their 
damages  by  reason  of  the  premises,  but  such  damages  being 
unknown  to  the  court,  it  is  ordered  that  a  jury  be  impanelled 
to  inquire  tliereof ;  and  thereupon  comes  a  jury,  to  wit : 
(Here  follow  the  names  of  the  jurymen),  twelve  good  and 
lawful  men  of  the  body  of  the  county,  who  being  impanelled 
and  sworn  well  and  truly  to  assess  the  damages  of  the  said 
defendants  and  appellants  by  reason  of  the  premises  upon 
oaths,  assess  the  same  at  $270. 

"It  is  therefore  considered  and  adjudged  by  the  court  that 
the  said  defendants  and  appellants  recover  of  the  said  plain- 
tiff William  Garland  and  of  B.  11.  Hopper  and  J.  P.  Hop- 
per, liis  sureties  on  the  bond  heretofore  filed  herein,  the  sum 
of  $270  and  their  costs  in  this  belialf  expended  taxed  at  $46, 
and  that  tliey  have  execution  therefor." 

It  is  of  this  judgment  rendered  by  the  court  below,  under 
the  circumstances  and  upon  the  facts  hereinbefore  recited, 
that  the  plaintifEs  in  error  complain  and  assign  as  error  there- 
in as  follows : 

First.  That  the  judgment  is  erroneous  because  entered 
in  favor  of  the  defendants  by  the  name  of  Bartels  Brothers, 
and  not  by  the  name  of  the  defendants  in  the  original  suit. 

Second.     That  the  judgment  is  erroneous  because  entered 
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against  the  plaintiff  "William  Garland  and  his  sureties  in  the 
replevin  bond ;  and 

Third,  That  the  verdict  and  judgment  are  erroneous 
because  there  was  no  finding  of  the  value  of  the  property 
replevied  as  required  by  law. 

There  can  be  no  doubt  that  the  parties  ought  to  have  been 
described  by  name  in  the  proceedings  in  the  district  court 
below  in  the  same  name  as  in  the  justice  court  wherein  the 
action  was  originally  brought.  It  was  irregular  to  describe 
the  defendants  in  the  entitling  of  the  cause,  and  that  in  all 
the  proceedings  in  the  court  below,  including  the  rendition 
of  the  judgment,  merely  by  the  firm  name  of  Bartels  Broth- 
ers. But  as  the  plaintiffs  in  error  can  be  in  no  wise  affected 
by  this  irregularity,  the  judgment  ought  not  to  be  disturbed 
at  their  instance  on  that  ground. 

The  court  below  acquired  no  jurisdiction  to  render  a  joint 
judgment  against  William  Garland  and  his  sureties  B.  H. 
Hopper  and  J.  P.  Hopper,  and  under  no  circumstances  aris- 
ing in  this  action,  could  the  court  render  a  valid  judgment 
against  these  sureties.  In  this  respect  there  is  manifest  error 
in  the  judgment.  If  there  were  no  other  irregularities  in  the 
proceedings  and  judgment  in  the  court  below,  we  might 
perhaps  under  the  statute  be  justified  in  reforming  the  judg- 
ment, or  in  rendering  such  judgment  in  this  court  as  would 
be  in  conformity  with  the  verdict,  but  in  doing  this,  we  must 
necessarily  pass  upon  and  be  satisfied  of  the  validity  and 
sufliciency  of  the  verdict.  In  the  trial  and  determination  of 
causes  in  the  district  court  upon  appeals  from  judgments 
rendered  by  justices  of  the  peace,  the  district  court  must  be 
governed  by  the  same  rules  that  are  prescribed  by  law  for  the 
government  of  courts  of  justices  of  the  peace  in  like  causes : 
Session  Laws  N.  M.,  Session  1876,  p.  90,  sec  17.  One  of 
the  rules  prescribed  by  law  for  the  government  of  courts  of 
justices  of  peace  as  well  by  the  act  of  congress  organizing  a 
territorial  government  for  New  Mexico,  as  by  the  statute 
law  of  such  territory,  is  that  no  such  court  shall  have  juris- 
diction over  a  debt  or  damages  in  an  amount  exceeding  one 
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hundred  dollars.  Another  of  Buch  rules  is,  that  in  any 
action  of  replevin  brought  before  a  justice  of  the  peace, 
where  the  plaintiff  fails  to  prosecute  his  suit  to  final  judg- 
menty  a  jury  must  be  impanelled  and  sworn,  to  inquire  and 
assess  the  value  of  the  property  replevied,  together  with  the 
damages  for  the  detention  of  the  same,  and  that  the  justice 
shall  render  judgment  in  favor  of  the  defendant  for  such 
value  and  damages  as  assessed :  Session  Laws  N.  M.,  22d 
Session,  1876,  p.  84,  sec  53.  It  seems  from  an  examination 
of  the  record,  that  neither  of  these  rules,  though  applicable, 
were  applied  to  this  case  by  the  court  below. 

The  verdict  and  judgment  for  damages  were  for  more  than 
double  the  amount  of  which  a  justice  of  peace  has  jurisdiction. 

The  jury  was  sworn  to  assess  damages  only.  The  oath  as 
administered  did  not  include  the  assessment  of  the  value  of 
the  property  replevied.  The  judgment  was  rendered  for 
damages  only,  and  not  for  the  vsdue  of  the  property  replevied- 
Such  value  and  damages  should  be  stated  separately,  both  in 
the  verdict  and  judgment. 

For  the  foregoing  reasons,  we  are  of  the  opinion  that  the 
judgment  herein  by  the  court  below  ought  to  be  reversed, 
aud  the  cause  remanded  to  such  court  for  a  proper  judgment 
of  default,  also  for  an  assessment  of  the  value  of  the  property 
in  controversy,  as  well  as  of  damages  for  the  detention  of 
the  same  and  for  judgment  thereon  as  hereby  indicated. 

And  it  is  so  ordered. 


CosNEuus  BsNNBTr  ST  AL.,  Appellants,  v«  Jahes  Zabhibki^ 

Appellee. 

January  tl,  1880. 

ATTACHmERT.    (/)  FUodings  in,  description  ofpartiet:   Variance. 
Samb.    (f)  WrU,  aUegatioM  qf,  tratenable. 
Samb.    if)  Same,  omendmenL 

t    The  plaintiffs  must  be  described  in  substantially  the  same  way  in  the 
affidavit,  writ,  and  declaration  in  attachment.    If  different  descrip- 
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tions  are  given  in  the  affidavit  and  in  the  writ,  it  will  not  be  pre- 
sumed that  the  plaintiffs  named  in  each  are  the  same. 

Thus,  where  the  affidavit  in  attachment  was  in  behalf  of  the  firm 
of  Bennett  Bros.  &  Co.,  but  did  not  show  of  what  persons  said  firm 
was  composed,  and  the  writ  of  attachment  was  issued  in  favor  of 
Cornelius  Bennett,  Joseph  F.  Bennett,  and  Henry  Lcsinsky,  but  did. 
not  show  that  these  persons  composed  the  firm  of  Bennett  Bros.  &  Co. , 
or  any  other  firm,  it  was  held  that  all  proceedings  founded  upon 
such  affidavit  and  writ  were  properly  quashed  upon  motion  by 
defendant. 

2.  A  writ  of  attachment  is  traversable.  Every  material  fact  alleged 
in  it  maybe  denied,  and  trial  had  upon  it  without  reference  either  to 
the  petition  or  to  the  declaration,  which  cannot  bo  re}led  upon  to 
supply  deficiencies  in  the  writ. 

8.  In  the  absence  of  statutory  authority  so  to  do,  a  writ  of  attachment 
cannot  bo  amended. 


Appeal  from  the  District  Court,  Grant  county. 

Plaintiffs  sue  defendant  in  an  action  of  assumpsit,  and  sue 
out  a  writ  of  attachment  which,  among  other  things,  states 
that  the  petitioners  are  Cornelius  Bennett  of  Arizona,  Joseph 
F.  Bennett,  of  Grant  county,  and  Henry  Lesinskj",  of  Dofia 
Ana  county,  in  this  territory.  That  said  petitioners  were 
doing  business  under  the  firm  name  and  style  of  Bennett 
Bros.  &  Co.,  at  Silver  City  in  said  county  of  Grant.  And 
tliat  the  defendant  James  A.  Zabriski,  was  a  resident  of  the 
state  of  Texas. 

The  affidavit  upon  which  the  writ  issued  was  as  follows : 


Territoby  op  Nbw  Mexico, 
County  of  Grant. 


I 


ss. 


Til  is  day  personally  appeared  before  me,  the  undersigned 
clerk  of  the  Judicial  District  Court  within  and  for  the 
county  and  territory  aforesaid,  Joseph  F.  Bennett,  of  the 
firm  of  Bennett  Bros.  &  Co.,  and  being  duly  sworn,  says : 
That  James  A.  Zabriski  is  justly  indebted  to  the  firm  of  Ben- 
nett Bros.  &  Co.  in  the  sum  of  one  hundred  and  eiirht  dol- 
lai-s  and  seventy-eight  cents,  after  allowing  all  just  offsets 
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on  account  of  goods,  wares  and  merchandise  sold  and  deliv- 
ered, moneys  lent  and  advanced,  and  account  stated,  and  that 
the  said  James  A.  Zabriski  is  not  a  resident  of,  nor  resides 

in,  this  territory. 

J.  P.  BENNETT, 

'Sworn  and  subscribed. 

Bond  was  given  and  approved.  John  P.  Risque  also  made 
affidavit  that  the  defendant  was  a  non-resident  of  the  terri- 
tory. 

Defendant  entered  a  special  appearance  for  the  purpose  of 
moving  to  quash  the  proceedings  for  the  following  reasons : 

1st  The  affidavit  is  made  by  one  Joseph  F.  Bennett,  but 
does  not  state  for  whom. 

2d.  It  does  not  state  to  whom  the  defendant  is  indebted. 

3d.  It  does  not  say  that  said  indebtedness  is  due  after 
allowing  all  just  credits. 

4th.  It  does  not  state  that  he  has  good  reason  to  believe  and 
does  believe  in  the  existence  of  the  fact  set  forth  as  ground 
for  issuing  of  attachment  that  the  defendant  is  a  non-resident. 

'5th.  The  writ  does  not  set  forth  when,  or  where,  or  by 
whom  the  debts  were  contracted. 

6th.  The  body  of  the  writ  does  not  set  forth  in  what  style 
the  plaintiifs  sue. 

7th.  And  for  other  good  and  sufficient  reason  apparent 
upon  the  affidavit  and  writ. 

This  motion  was  by  the  court  sustained,  the  writ  of  attach- 
ment qnashed,  the  attachment  dismissed,  and  judgment  ren- 
dered on  the  merits  of  the  case  in  favor  of  the  plaintiffs. 

Conway  cfe  Risque  and  Cat/ron  <&  Thornton^  for  appellants. 

Ist.  Plaintiffs  insist  that  the  whole  record  can  be  examined 
to  see  for  whom  by  whom  the  affidavit  was  made :  Drake  on 
Attachment,  sec.  93.  Failure  to  entitle  the  affidavit  in  the 
cause  or  failure  to  describe  the  persons  who  made  it  as  plain- 
tiffs, or  the  debtor  named  in  it  as  defendant,  does  not  make 
it  bad :   Drake  on  Attachment,  see.  92 ;  Cfiandler  v.  BiddU^ 
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6  Ast.  (1  Eng.),  480 ;  JSermey  v.  Heard,  17  Ast,  897 ;  Fool 
V.  WebsteTj  3  Metcalf  (Ky.),  278. 

2d.  The  affidavit  does  state  to  whom  defendant  is  indebted ; 
it  says  to  Bennett  Bros  &  Co.,  and  the  petition  shows  that 
Bennett  Bros.  &  Co.  are  the  plaintifiEs.  It  states  that  the 
amount  sworn  to  was  dne  after  allowing  all  just  ofEsets, 
which  are  the  exact  words  of  the  statutory  form.  The  statnte 
has  prescribed  a  form  for  affidavits  in  attachment  (Com- 
piled Laws,  sec.  216,  page  25);  and  this  affidavit  is  a  substan- 
tial compliance  with  that  form.  The  writ  is  also  in  compli- 
ance with  the  statntory  requirements,  and  is  good. 

Parks,  Associate  Justice:  This  was  a  proceeding  by 
attachment,  and  a  motion  was  made  at  the  return  term  of 
tlie  writ  by  the  defendant's  attorney,  who  appeared  specially 
and  for  that  purpose  alone,  and  moved  to  quash  the  proceed- 
ings for  several  reasons  stated  in  the  motion.  It  is  necessary 
to  notice  but  one  of  these  reasons. 

The  affidavit  in  this  case  wa8  made  in  behalf  of  the  firm 
of  Bennett  Bros.  &  Co.,  and  does  not  show  of  what  persons 
said  firm  is  composed.  The  writ  of  attachment  was  issued 
in  favor  of  Cornelius  Bennett,  Joseph  F.  Bennett  and  Henry 
Lcsinsky,  and  does  not  show  that  said  persons  composed  the 
firm  of  Bennett  Bros.  &  Co.,  or  any  other  firm. 

It  is  laid  down  in  Chitty's  Pleadings,  that,  "  It  must  be 
stated  with  certainty  who  are  the  parties  to  the  suit,  and 
therefore,  a  declaration  by  or  against  C,  D.  Ss  Company, 
not  being  a  corporation,  is  insufficient,"  and  that,  "  Actions 
to  be  properly  brought  must  be  commenced  and  prosecuted 
in  the  proper  Christian  and  surnames  of  the  parties,  and  not 
in  the  name  of  the  company  or  firm."  By  the  statnte  of 
New  Mexico  the  party  bringing  suit  is  required  "to  set 
forth  the  Christian  and  surname  of  both  plaintiff  and  defend- 
ant." An  affidavit  in  attachment  is  an  important  pleading. 
It  is  a  declaration  under  oath  by  which  property  is  taken 
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from  a  defendant  before  a  judgment  is  obtained  against  him. 
It  is  traversable  and  every  material  fact  stated  in  it  may  be 
denied  and  a  trial  npon  it. 

It  most  be  sufficient  in  itself.  The  trial  is  had  npon  it 
without  reference  to  the  petition  or  declaration  and  we  can- 
not look  to  the  petition  or  declaration  to  supply  its  deficien- 
cies. We  cannot  presnme  that  the  plaintiffs  in  the  declar- 
ation, affidavit  and  writ  are  the  same :  they  must  be  described 
in  all  these  papers.  For  anght  we  can  know  from  the  affi- 
davit and  writ  in  this  case,  the  parties  mentioned  in  them 
may  be  very  different. 

We  have  no  statute  authorizing  the  amendment  of  an  affi- 
davit in  attachment,  and  the  judgment  of  the  district  court 
in  sustaining  the  motion  to  quash  the  proceedings  in  this 
case  must  be  sustained. 

Jadgment  affirmed. 


Jesus  G.  Abben,  Appellant,  v.  Webstss  Bbowk,  Appellee. 

January  £S,  1880, 

RBFiisviH.    (1)  ProUgt  and  aUegaUont  of  innoeenee  to  be  filed  toUh  toJiom, 
Samb.    (2)    AjfidavU,  protett,  and  aUegatione  of  innocence  considered  oi 

pleadings. 
8amb.    (3)    Huhtre  to  file  protest  and  aUegaUons  of  innocence,  vikeih&r 

judgment  is  valid 
8amb.    (4)    Protest  nnd  dUegaUons  of  innocence,  drfauU  in  flUng,  immmt 

of,  bg  going  to  trial. 

1.  Whether  the  defendant  in  replevin  is  required  to  file  the  protest  and 
ali^gations  of  innocence  provided  for  by  the  statute  (Session  Latos 
1868,  pa^e  76),  with  the  clerk  of  the  probate  court,  or  the  clerk  of 
the  district  court,  quare. 

2.  It  would  seem  to  be  a  fair  construction  of  the  statute  (Session  Latos, 
1868,  page  76),  to  hold  that  the  plaintiff's  affidavit  in  replevin  should 
be  treated  as  his  verified  declaration  in  replevin,  and  that  the  defen 
dant's  protest  and  allegations  of  innocence  should  be  regarded  as 
his  plea  in  bar  upon  the  merits. 
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8.  As  to  the  statute  {Session  Laws  1868,  page  75),  providing  that  the 
default  of  the  defendant  in  replevin  in  filing  the  protest  and  allega- 
tions of  innocence  as  provided  for  in  that  statute,  "  shall  be  decreed 
an  abandonment  of  all  claims  in  the  premises,"  it  is  queried.  (1)  By 
what  tribunal  such  abandonment  shall  be  decreed?  and  (2)  If  not  by 
the  district  court,  whether  such  determination  of  the  right  to  per- 
sonal property  through  the  default  of  the  defendant  to  file  his  pro- 
test and  allege  his  innocence  without  any  adjudication  by  a  compe- 
tent tribunal,  is  not  a  determination  of  the  right  to  personal  property 
without  due  process? 

4.  An  aflBdavit  being  made  and  filed  with  him,  the  probate  clerk  of  Col- 
fax county  issued  a  writ  of  replevin,  which  was  served,  and  the  pi-o- 
perty  placed  in  possession  of  plaintiff.  The  defendant  failed  to  file 
his  protest  and  allegations  of  innocence  within  thirty  days  after  tlie 
replevying  of  tlie  property  as  required  by  statLite(  Session  Laws  ISOS, 
page  76),  thus  making  default.  By  the  "writ  of  replevin,  the  defen- 
dant was  also  cited  to  appear  in  the  district  court,  and  plead  within 
a  specified  time  long  after  the  expiration  of  the  thirty  days.  At  such 
time  plaintifE  declared  against  the  defendant  in  that  court,  and  the 
defendant  appeared  and  pleaded  the  general  issue.  Both  parties 
then  agreed  to  a  continuance  after  the  expiration  of  which  the 
court,  on  motion  of  the  plaintiff,  struck  the  cause  from  the  docket 
on  the  ground  that  defendant  had  defaulted  in  failing  to  file  his  pro- 
test and  allege  his  innocence  within  the  thirty  days  as  required  under 
the  statute. 

Held,  That  even  if  the  statute  in  question  was  a  valid  law,  the 
plaintiff  by  appearing,  pleading,  and  consenting  to  a  continuance 
after  the  default  of  defendant,  in  not  filing  his  protest  and  alleg:i- 
tions,  waived  such  default.  That  the  court  acquired  jurisdiction 
of  both  parties  to  the  cause  by  the  service  of  the  writ  with  the 
citation  therein  contained,  by  the  appearance  of  both  parties,  and 
by  their  submission  to  such  jurisdiction  long  after  the  expiration  of 
the  thirty  days,  as  well  as  by  the  filing  of  their  respective  pleadings, 
and  by  their  agreement  to  a  continuance.  That  the  court  having  thus 
acquired  jurisdiction,  neither  party  was  at  liberty  to  withdraw  with- 
out the  consent  of  the  other,  so  as  to  prevent  a  final  determination 
of  the  right  to  the  possession  of  the  property  as  between  them. 

Appeal  from  District  Court  for  Taos  county. 

This  is  an  action  wherein  plaintiff  sued  out  a  writ  of 
replevin  from  the  clerk  of  the  probate  court,  returnable  to 
the  district  court  for  the  county  of  Taos.     The  affidavit  and 
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bond  do  not  conform  to  the  statutes  autliorizing  the  probate 
clerk  to  issue  writs  of  replevin.  The  papers  were  sent  up  to 
the  district  court,  but  no  protest  appears  among  them.  The 
ease  was  docketed,  papers  filed  and  plaintiff  iiled  a  petition 
in  the  case,  to  which  the  defendants  pleaded,  both  observing 
the  requirements  of  the  statutes  with  reference  to  writs  of 
repleyin,  and  on  motion  of  the  plaintiff,  by  agreement  of 
the  parties,  the  cause  was  continued  until  the  following  term, 
at  which  time  the  plaintiff  moved  the  court  to  strike  it  from 
the  docket,  which  was  done,  defendant  excepting.  Defend- 
ant then  moved  the  court  to  impanel  a  jury  to  assess  the 
value  of  Uie  property  repleyied  and  double  damages  for  its 
detention.  This  motion  was  refused  by  the  court,  the 
defendant  excepting.  Defendant  then  appealed  from  both 
orders  to  this  court. 

J  for  appellant. 

It  cannot  be  claimed  that  this  suit  is  brought  under  the 
statutes  of  January  29,  186S,  for  the  reason  that  neither  affi- 
davit nor  bond  nor  writ  comply  with  statute,,  but  they  do 
conform  to  the  statute  in  the  Compiled  Laws  governing  writs 
of  replevin :  Act  of  January  29,  1868,  page  76  ;  Compiled 
L.,  page  242,  sees.  8  and  4.  Statutes  for  replevin,  etc.,  must 
be  strictly  construed  against  the  party  using  them. 

If  the  statute  is  not  followed  by  the  plaintiff,  can  he  take 
the  defendant's  property  and  hold  him  strictly  to  the  statute  ? 
The  first  section  of  the  law  of  January  29,  1868,  gives  gen- 
eral authority  to  probate  clerks  to  issue  writs  of  replevin  sub- 
ject to  the  same  rules  and  restrictions  of  clerks  of  the  district 
court  and  seems  to  be  entirely  independent  of  the  rest  of 
that  statute.  See  sec.  1^  and  Com  p.  L.,  342.  This  section 
can  be  left  out  and  the  statute  of  January  29th  will  be  per- 
fect. 

If  it  was  intended  that  the  probate  clerk's  conduct  should 
be  governed  by  the  remainder  of  the  act,  then  why  provide 
that  his  conduct  should  be  subject  to  the  rules  and  restric- 
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tioDS  goveniing  clerks  of  the  district  coart,  which  are  difier- 
ent  from  the  remainder  of  the  statute  of  January  29,  1868? 

If  a  protest  was  necessary,  then  the  presumption  is  that  it 
was  filed.  Officers  are  always  presumed  to  do  their  duty, 
and  the  statute  in  this  case,  if  applicable,  prohibits  the  clerk 
from  sending  up  the  record  to  the  district  court.  If  the  pro- 
test is  not  to  be  found,  we  must  assume  that  it  was  filed. 

Supposing  that  a  protest  is  required  and  that  none  m%is 
filed,  as  required.  The  plaintiff  waived  it  by  voluntarily 
coming  in  and  filing  a  petition  and  asking  for  a  continuance^ 
thus  submitting  to  the  jurisdiction  of  the  court.  This  is  a 
cause  of  which  the  court  has  general  jurisdiction  and  irregu- 
larities can  be  waived  so  as  to  give  the  court  jurisdiction  of 
the  person  and  property.  In  fact,  being  that  the  writ 
directly  makes  itself  returnable  to  the  district  court,  the 
sheriff  could  return  it  there  only. 

Can  the  plaintiff,  after  he  has  sued  out  a  writ  returnable  to 
the  district  court,  under  the  rules  and  forms  of  the  district 
court  and  the  statute  of  1868,  and  after  he  has  appeared  and 
filed  his  petition  whereby  he  admits  regularity  and  has 
allowed  a  plea  to  be  filed  and  has  moved  for  and  obtained  a 
continuance,  be  permitted  to  deny  jurisdiction,  or  to  question . 
regularity  of  the  court  proceedings,  or  of  his  own  writ  and 
returns )    The  plaintiff,  by  his  acts,  waived  irregularities. 

There  is  no  means  whereby  the  property  of  one  person  can 
be  taken,  legally,  by  another,  without  a  judgment  or  without 
the  consent  of  the  person  from  whom  it  is  taken. 

.This  case  seeks  to  take  property  from  defendant  by  legal 
means,  and  yet  to  render  no  judgment  against  defendant. 
This  is  contrary  to  all  legal  principle  and  would  overturn 
every  right :  Cooley  Const.  Limitation,  353  and  S54: ;  Gf*eene 
V.  Bigg,  1  Curtis,  311 ;  Lowry  ^?.  Rain^  Cam.  L.  Journal, 
vol.  10-29 ;  Taylor  v.  Porter,  4  Hill,  140.  The  most  that 
could  be  claimed  is  that  defendant  is  in  default,  and  judg- 
ment not  entered  :    Potter's  Dwarris  on  Stat.,  395. 
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Further,  an  appearance  by  attorney  cnres  all  irregularity 
of  process.  Having  once  appeared  by  attorney,  the  defend- 
ant  cannot  take  advantage  of  irregularity  in  the  process  or  its 
service :     Knox  v.  Thomas^  3  Oraneh,  496. 

The  clerk  may  enter  the  appearance  of  the  attorney-gen- 
eral in  all  cases  of  the  United  States  at  the  first  term  in 
which  he  may  move  to  take  advantage  of  irregularity, 
bat  if  he  lets  it  pass  for  that  term  without  objection,  it 
is  conclusive  on  him  as  to  an  appearance.  The  appearance 
cures  all  defects  in  process  and  service  :  Tarra/r  v.  U.  S.y  8 
Pet.,  459. 

Where  a  court  has  capacity  by  its  original  jurisdiction  to 
receive  and  try  a  given  question,  and  the  parties  without 
compulsion  submit  such  a  question,  it  is  too  late  to  inquire 
how  the  question  came  ther^ :     1  Ohio  Digest,  717,  sec.  14. 

Jurisdiction  over  the  party  is  acquired  where  he  appears 
and  pleads  to  the  action,  or  does  not  object  at  first  term :  43 
Mo.,  502 ;  60  Mass.,  664 ;  42  Mass.,  508 ;  48  Mo.,  235. 

Frank  Springer^  for  appellee. 

Every  presumption  is  in  favor  of  the  validity  of  a  law, 
nnd  courts  will  not  declare  an  act  invalid  except  in  case  of 
the  most  clear  and  unequivocal  violation  of  fundamental  law: 
Sedgwick  Oonst.  Lim.,  409,  and  cases  cited. 

The  legislature  has  a  right  to  establish  metliods  of  proce- 
dure, and  to  define  the  steps  which  must  be  taken  by  parties 
to  preserve  their  rights.  If  notice  is  provided  and  time 
allowed,  so  that  by  following  the  prescribed  course  a  party 
has  opportunity  to  defend,  it  is  perfectly  competent  for  the 
legislature  to  declare  that  if  he  fails  to  do  that  which  the 
law  requires,  be  shall  not  be  further  heard  :  Sedgwick  Const. 
Law,  p.  481,  citing  Webster  v.  Altouy  9  Foster  (N.  H.),  384 ; 
Fmptrs  Oily  Ba/nk,  18  N.  Y.,  200,  215 ;  Cooley  Const 
Umity  403,  and  notes  and  cases  cited. 

Oi  this  nature  are  statutes  of  limitation :  Angell  on  Limit., 
^22;  Cooley  Const.  Limit,  364,  et  eeq. 
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For  instance,  the  one  year  limitation  in  replevin. 

Statutes,  or  rules  of  court,  fixing  the  time  within  whioh 
parties  are  required  to  plead,  belong  to  the  same  class,  yet 
no  one  claims  that  they  operate  to  deprive  parties  of  prop- 
erty without  due  process  of  law. 

The  New  Mexican  statutes  (Laws  1868,  pp.  76,  80,  §  4), 
require  the  party  from  whom  the  property  has  been  reple- 
vied, to  answer  within  thirty  days,  or  forever  keep  silent. 
In  other  words,  the  law  presumes,  in  default  of  such  answer* 
that  the  property  belongs  to  the  plaintiflF,  and  this  presump- 
tion is  made  conclusive. 

Suppose  the  plaintiff  had  taken  no  steps  to  prosecute  his 
suit,  and  the  defendant  had  taken  a  judgment  against  him 
and  his  sureties  on  the  bond,  would  not  this  court  have  been 
hound  to  reverse  the  judgment  on  writ  of  error?  Undoubt- 
edly, because  the  plaintiff  was-  not  bound  to  prosecute  his 
action  after  the  default  of  defendant. 

It  was  proper  for  the  court  to  treat  the  case  as  abandoned, 
and  to  strike  it  from  the  files,  if  the  plaintiff  so  elected.  Or, 
it  might  have  stricken  defendant's  answer  from  the  files,  and 
gone  on  and  rendered  judgment  as  in  any  case  of  default. 
If  the  first  course  was  erroneous,  it  was  without  prejudice 
to  defendant.  It  was  no  waiver  of  the  benefits  of  the  stat- 
ute, and  did  not  in  any  way  cure  defendant's  default  for  the 
plaintiff  to  file  a  petition  and  ask  a  judgment.  He  was  at 
liberty  to  pursue  tliat  course,  or  adopt  another.  The  defend- 
ant had  no  right  to  be  heard  in  either  case  at  all.  He  had 
lost  his  day  in  court  by  his  own  laches. 

Appellant  is  not  entitled  to  bd  heard  in  his  second  assign- 
ment of  error,  because  appeal  was  not  allowed  from  the  order 
denying  his  motion  to  impanel  a  jury  and  assess  damages. 

The  appeal  is  not  properly  before  this  court,  for  the  reason 
that  the  district  court  in  and  for  the  county  of  Taos  had  no 
jurisdiction  to  make  an  order  nunc  pro  tuno  in  the  case,  or 
any  order  in  it,  in  April,  1879,    This  case  was  on  the  docket 
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in  the  Taos  District  Court,  by  yirtne  of  the  act  of  Jannarj 
14,  1876,  attaching  the  county  of  Colfax  to  the  county  of 
Taos  for  judicial  purposes.  Jurisdiction  in  the  case  was 
taken  away  by  the  absolute  repeal  of  the  act  in  January, 
1878,  without  any  saving  clause  as  to  pending  causes.  The 
court  had  no  power  to  make  any  further  order  in  the  case  : 
Sedgwick  Const.  Law,  108. 

The  appeal  should  for  this  reason  be  dismissed. 

B&isTOL,  Associate  Justice:  On  the  22d  day  of  Dec- 
ember, 1876,  Brown,  the  plaintiff  below  and  appellee  here, 
made  the  usual  affidavit  before  the  clerk  of  the  probate 
court  of  Colfax  county  for  a  writ  of  replevin  against 
Abren,  the  defendant  below  and  appellant  here,  to  re- 
cover the  possession  of  two  horses,  valued  at  $300,  and 
damages. 

The  affidavit  was  on  the  same  day  filled  in  the  office  of  the 
probate  clerk,  and  a  writ  of  replevin  issued  by  him,  under 
the  seal  of  the  probate  court. 

The  sheriff  made  return  to  such  writ  that,  on  the  22d  day 
of  December,  1876,  he  served  the  same,  took  from  Brown  a 
bond,  and  delivered  to  him  the  two  horses. 

This  writ,  among  other  things  contains  a  citation  to  Abren 
'*  to  be  and  appear  before  the  district  court  for  the  first  judi- 
cial district,  on  the  first  day  of  the  (then)  next  term  thereof, 
to  be  begun  and  held  within  and  for  the  oounty  of  Taos,  at 
the  court  house  of  said  county,  on  the  first  Friday  after  the 
fourth  Monday  of  March,  1877,  to  answer  unto  Webster 
Brown  for  the  wrongful  detention  of  the  goods  and  chattels 
aforesaid  to. the  damage  of  the  plaintiff  $300." 

The  making  and  filing  the  affidavit  and  bond,  and  issuing 
the  writ  under  the  circumstances,  evidently  were  done  in 
pnrsuance  of  the  statute  of  the  territory  enacted  in  January, 
1868 :  Vide  Session  Laws  1868,  p.  76.  This  statute  pro- 
vides that  the  clerks  of  the  respective  probate  courts  of  the 
S 
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territory  are  authorized  to  issue  writs  of  replevin  subject  to 
the  same  rules  and  restrictions  as  are  prescribed  for  the 
clerks  of  the  district  courts,  upon  the  filing  in  the  ofiice  of 
any  such  clerk  of  a  probate  court  an  affidavit  and  bond  by 
the  plainti£E  as  therein  specified.  Such  statute  further  pro- 
vides tliat  the  defendant  may  protest  against  the  replevin 
by  filing  such  protest  within  thirty  days  after  the  replevying 
of  the  property,  and  "  alleging  innocence  in  the  premises 
against  him,''  and  this  allegation  shall  bring  in  question,  not 
only  the  legal  ownership  of  the  property,  but  also  the  illegal 
seizure  and  detention  thereof.  But  a  failure  to  file  such  pro- 
test within  the  thirty  days,  "  shall  be  deemed  an  abandon- 
ment of  all  claim  in  the  premises,  and  the  said  action  shall 
be  conclusive  and  the  claimant  shall  not  be  bound  for  the 
prosecution  of  his  suit  in  the  district  court." 

Such  statute  further  provides  that  any  clerk  of  a  probate 
court,  before  whom  any  such  action  of  replevin  shall  have 
originated,  shall  file  in  his  office  all  the  papers  and  documents 
relative  to  the  case,  and  shall  transmit  the  same  to  the  clerk 
of  the  district  court,  ten  days  before  the  commencement  of 
the  next  term  thereof  in  his  county ;  provided  such  protest 
shall  have  been  filed  within  the  time  prescribed ;  but  if  such 
protest  should  not  be  so  filed,  then  the  papers  shall  not  be 
transmitted  to  the  clerk  of  the  district  court,  but  remain  in 
the  office  of  the  clerk  of  the  probate  court.  The  more  this 
statute  is  considered  by  any  one,  the  greater  his  perplexity 
is  likely  to  be,  as  to  how  it  can  be  legitimately  applied  to 
any  judicial  proceeding  in  the  district  court. 

Upon  filing  with  the  probate  clerk  an  affidavit  and  bond 
by  the  plaintifif,  and  the  issuing  and  service  of  a  writ  of 
replevin,  and  before  the  plaintiff's  petition  or  declaration  is 
required  to  be  filed  in  the  office  of  the  clerk  of  the  district 
court,  the  defendant  is  required  to  file  his  protest  and  allege 
his  innocence. 

Where  he  is  to  file  the  same  is  not  specified  in  the  statute, 
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there  is  nothing  to  indicate  that  he  is  to  file  the  same  with 
the  derk  of  the  district  court,  and  it  is  but  an  exceedingly 
remote  inference  that  he  is  to  file  the  same  with  the  probate 
derk ;  if  so  made  and  filed,  then  such  protest  and  allegation 
of  innocence  shall  bring  in  question  the  ownership  of  the 
property  and  the  illegal  seizure  and  detention  thereof,  that 
is,  such  proceeding  shall  raise  the  very  issues  to  be  tried  in 
an  action  of  replevin. 

It  would  seem  to  be  a  fair  constrnction  of  this  statute  that 
the  plaintiffs  affidavit  should  be  treated  as  his  verified 
declaration  in  replevin,  and  the  defendant's  protest  and  alle- 
gation of  innocence  should  be  regarded  as  his  plea  in  bar 
upon  the  merits,  and  that  the  issues  to  be  tried  are  in  this 
way  to  be  made  up  in  replevin  suits  thus  instituted  before  pro- 
bate clerks ;  that,  perhaps,  would  be  well  enough  ;  it  would 
only  be  creating  an  additional  mode  of  procedure.  But  the 
strange  feature  of  this  statute  is,  that  a  default  in  filing  this 
protest  by  the  defendant,  '^  shall  be  decreed  an  abandonment 
of  all  claim  in  the  premises,^'  etc. 

Decreed  by  what  tribunal  t  Certainly  not  by  the  district 
court,  the  only  competent  tribunal  to  make  such  a  decree. 
Because,  if  the  protest  should  not  be  filed,  the  case  is  not  to 
be  transmitted  to  that  court  for  adjudication.  The  plaintiff 
in  that  contingency,  after  acquiring  possession  of  the  pro- 
perty under  the  writ,  retains  the  same  without  being  required 
to  appear  and  prosecute  the  action  in  the  district  court  to 
final  judgment. 

While  we  refrain  from  passing  upon  the  validity  of  so 
mach  of  this  statute  as  relates  to  the  determination  of  the 
right  to  personal  property  through  the  default  of  the  defend- 
ant to  file  his  protest,  and  allege  his  innocence  as  prescribed 
thereby,  without  an  adjudication  by  a  competent  tribunal, 
yet  we  entertain  very  grave  doubts  of  its  validity  or  of  its 
being  due  process  of  law. 

The  property  in  controversy  was  replevied  on  the  22d  day 
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of  December,  1876.  This  is  the  date  from  which  the  thirty 
days  within  which  the  defendant  was  required  to  file  liis 
protest  under  the  statute  would  begin  to  run. 

The  defendant  below  was  cited  in  and  by  the  writ  tliat 
was  served  on  him  at  the  instance  of  the  plaintiff,  to  appear 
at  the  district  court  "  on  the  first  Friday  after  the  fourth 
Monday  in  March,  1877,"  and  plead  to  the  plaintiff's  declara- 
tion. Such  appearance  would  be  long  after  the  expiration 
of  the  "  thirty  days." 

On  the  2d  day  of  April,  1877,  the  plaintiff  below  filed 
his  declaration  in  the  office  of  the  clerk  of  the  district  court, 
which  was  of  course  long  after  the  expiration  of  the  "  thirty 
days."  It  was  also  during  the  term  of  the  district  court  at 
which  the  writ  was  returnable.  On  the  6th  day  of  April, 
1877,  and  at  the  term  aforesaid,  the  defendant  below  filed 
his  plea  to  such  declaration,  pleading  thereby  the  general 
issue,  and  at  the  same  term  on  the  10th  day  of  April,  1877, 
the  cause  was  continued  to  the  (then)  next  ensuing  term,  at 
the  cost  of  the  plaintiff,  and  upon  the  agreement  of  both 
parties,  and  at  the  term  next  thereafter,  both  parties  appear- 
ing, the  court  sustained  a  motion  then  and  there  made  by  the 
plaintiff,  to  strike  the  cause  from  the  docket,  on  the  ground 
that  the  defendant  had  failed  to  file  such  protest,  and  allege 
his  innocence  under  such  statute.  Judgment  was  entered 
striking  the  cause  from  the  docket,  without  further  adjudi- 
cation. The  defendant  excepted.  Even  upon  the  assump- 
tion that  this  statute  in  all  respects  is  a  valid  law,  there  can 
be  no  doubt  that  the  plaintiff  could  waive  the  default  of  the 
defendant  in  filing  his  protest  and  allegation  of  innocence, 
and  that  he  could,  notwithstanding  such  default,  submit  hhn- 
self  and  his  case  to  the  jurisdiction  of  the  district  court  in 
the  ordinary  mode,  by  personal  appearance,  and  filing  his 
declaration  in  replevin. 

We  are  unanimous  in  our  opinion  that  the  plaintiff  waived 
such  default  by  his  subsequent  appearance,  pleading  and  con- 
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senting  to  a  continuance.  That  the  court  below  acquired 
jurisdiction  as  well  of  both  parties  of  the  cause,  by  the  ser- 
vice of  the  writ  with  the  citation  therein  contained,  the 
appearances  of  both  parties,  and  submitting  to  such  jurisdic- 
tion long  after  the  expiration  of  the  "  tliirty  days,"  as  well 
as  by  the  filing  of  their  respective  pleadings,  and  agreeing 
to  a  continuance.  The  court  below  having  in  this  way 
acquired  such  jurisdiction,  neither  party  was  at  liberty  to 
withdraw  without  the  consent  of  the  other,  so  as  to  prevent 
a  final  judgment  determining  the  right  to  the  possession  of 
the  property  as  between  them. 

The  judgment  of  the  court  below  in  striking  the  cause 
from  the  docket  under  the  circumstances,  was  erroneous.  It 
18  ordered  that  judgment  be  entered,  reversing  the  judgment 
below  for  appellant^s  costs,  and  remanding  the  cause  to  the 
court  below,  with  directions  to  reinstate  the  same  upon  the 
docket,  and  to  proceed  therein  by  due  course  of  law. 


I   :v 


John  'EL  MAaBVDBB,  Appellant,  v.  Besnasd  ItVeisi^ 

Appellee. 

January  £S,  1880 

Capiab  Ad  Rbsfondbndtth.    (i)  Appearance  by  attorney  to  pleads 

L  A  person  arrested  on  a  oopMU  ad  reipondandum,  who  gives  a  bond  to 
appear  on  the  first  day  of  a  subsequent  term  of  court,  need  not 
appear  until  the  second  day  of  such  term,  and  then  he  may  appear 
by  attorney  for  the  purpose  of  traversing  the  affidavit  and  pleading 
to  the  declaration;  being  only  bound  by  law  to  reuder  himself  in  cus- 
tody to  abide  the  Judgment,  order  or  decree  of  tiie  court,  he  need 
not  appear  in  person  for  any  other  purpose 

This  is  an  action  of  trespass  on  the  case  upon  premises, 
commenced  by  the  Issuance  of  a  writ  of  capias  ad  reaj^oTiiden'- 
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dum,.  The  sherifE  executed  the  writ  by  arresting  the  defen- 
dant, and  taking  bond  for  his  appearance  "  on  the  next  July 
term  of  said  court  to  be  begun  and  held  within  and  for  the 
said  county  of  Grant,  at  the  court  house  of  said  county,  on 
the  second  Monday  of  July,  A.  D.,  1878,  then  and  there  to 
answer  unto  the  said  suit  of  tlie  said  Bernard  Weisl,"  etc. 
Defendant  failed  to  appear  in  person,  but  appeared  by  attor- 
ney, and  by  attorney  asked  to  be  allowed  to  contest  the  truth 
of  the  affidavit  upon  which  the  writ  issued,  and  to  plead  to 
the  merits  of  the  suit.  The  court  overruled  the  appearance 
by  attorney,  and  refused  to  allow  it  for  either  purpose,  and 
at  the  instance  of  the  plaintiff  gave  judgment  by  default 
against  defendant,  and  ordered  a  jury  to  come  to  inquire  of 
plaintiff's  damages.  A  verdict  is  returned  and  judgment 
made  final  and  entered  against  defendant  for  the  amount  of 
the  verdict  of  the  jury.  The  court  allowed  a  witness,  0.  E. 
Goldsmith,  to  give  in  evidence  to  the  jury  the  plaintiff's 
books  of  account,  without  testifying  that  he  kept  the 
books,  or  in  any  way  knew  them  to  be  correct,  or  laying  any 
foundation  whatever  for  their  introduction  in  evidence. 

Tlie  court,  after  forfeiting  his  bond,  and  rendering  a  judg- 
ment against  defendant,  ordered  a  scire  facias  to  issue 
against  defendant's  bondsmen,  although  no  assignment  of 
the  bond  had  been  made  by  the  -sheriff,  and  no  ca.  sa.  had 
issued  and  return  thereon  been  made. 

Conway  <&  Hisque^  for  appellant. 

The  statute  authorizing  suits  by  "capias"  has  been  repealed 
by  tlie  act  of  February  15,  1878,  "regulating  practice  in 
district  courts,"  and  if  that  did  not  repeal  it  it  becomes 
wholly  inoperative  by  the  abolition  of  imprisonment  for 
debt.  The  appearance  at  common  law,  was  by  giving  bail 
above,  or  bail  to  the  action.  Defendant  could  then  appear 
by  attorney,  and  need  never  have  put  in  an  appearance  at 
all.  Bail  above,  or  bail  to  the  action,  is  unknown  to  the 
laws  of  fTew  Mexico*  and  if  defendant  appears  in  person, 
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the  court  cannot  order  him  into  cnstodj,  or  hold  him  after 
rendition  of  judgment.  The  statute  does  not  say  what  shall 
be  an  appearance,  and  aa  at  the  common  law,  bail  above  does 
not  exist,  there  is  no  prerequisite  to  an  appearance  by  attor- 
ney. Capias  accomplishes  nothing  more  now  than  a  sum- 
mons does,  hence  the  legislature  has  by  implication  repealed 
it,  by  the  act  declaring  by  what  process  suits  shall  be  com- 
menced. 

Defendant  appeared  there  by  his  attorney  and  the  default 
.^ranted  by  the  court  was  illegal.  Defendant  should  have 
been  permitted  to  be  heard  by  his  attorneys. 

The  statute  says  the  denial  of  the  aflSdavit  shall  be  heard 
as  in  attachment  cases,  and  no  personal  attendance  of  the 
defendant  is  necessary  there. 

The  bond  taken  by  the  sheri£E  in  this  case  is  not  in  com- 
pliance with  the  statute ;  it  must  be  strictly  followed,  and 
it  only  requires  the  bond  should  be  conditional  that  the 
defendant  shall  render  himself  in  custody  to  abide  the  judg- 
ment, orders  or  decree  of  the  court ;  it  shows  no  requirement 
of  personal  attendance  and  is  suited  only  to  the  time  when 
the  court  could  imprison  after  judgment,  and  shows  the  law 
to  be  inoperative  now.  Even  if  the  default  was  proper,  the 
evidence  submitted  to  the  jury  is  plainly  incompetent. 

The  issuance  of  the  scire  facias  at  that  stage  of  the  pro* 
oeedings  is  wholly  unwarranted ;  oa,  sa.  had  to  issue  and  be 
retnmed  non  est  invefUt^y  and  the  bond  assigned  by  the 
BheriS  before  the  bail  could  be  proceeded  against.  Refer- 
ence is  made  to  the  following  authorities : 

The  capias  law,  page  204  Comp.  Laws  of  N.  M.,  has  been 
repealed.  See  acts  approved  February  15th,  1878,  "  relating 
to  the  practice  in  the  district  courts : "  Acts  1878,  page  63. 
It  provides  that  all  suits  at  law  shall  be  commenced  by  filing 
a  declaration  with  the  clerk,  who  shall  at  once  make  out  a 
sammons  or  subpoena  to  the  defendant.  The  act  is  general 
in  its  terms,  prescribes  the  proper  process ;  it  is  imperative. 
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The  rule  of  law  expreasio  v/niua  exchmo  aUeriua  applies. 
This  is  a  repeal  of  any  other  kind  of  process.  "  Even  where 
two  acts  are  not  in  express  terms  repugnant,  yet  if  the  latter 
act  covers  the  whole  subject  of  the  first  act  *  *  *  it 
will  operate  as  a  repeal."  It  is  in  effect  a  revision:  11 
Wallace,  92,  and  authorities  cited,  /rf.,  656 ;  10  Wallace,  395. 

Subpoena  is  appropriate  writ  for  chancery  suits,  and  sum- 
mons for  suits  at  law:  See  Bouvier's  Law  Diet.,  "Sub- 
poena" and  "Summons;"  3  Black.  Comm.,  280. 

Capias  becomes  inoperative  by  tlie  abolition  of  imprison- 
ment for  debt.  Ko  ca^piaa  ad  satiefoGiendum  can  issue. 
Appearance  at  common  law  was  putting  in  bail  above.  Then 
defendant  could  appeal  by  attorney ;  could  send  his  bail  bond 
without  appearing  himself :  6  Cal.,  69 ;  4  Law  Library,  400 
and  873,  et  seq,  (Petersdorf  on  Bail) ;  Tidd's  Practice,  1097 
and  1107;  Bacon's  Abridgement,  Art.  "Bail"  D;  3  Black. 
Comm.,  416 ;  1  Chitty  Pleadings ;  3  Carnes  Kept.,  95. 

There  being  no  sucli  thing  as  bail  above  in  New  Mexico, 
and  the  statute  never  having  expressly  changed  the  common 
law  as  to  appearance  (in  fact  it  is  wholly  silent  as  to  it),  it 
follows  that  defendant  could  appear  by  attorney  and  defend 
without  personal  appearance :  3  Carnes  Kept.,  95 ;  Bouvier's 
Law  Dictionary,  "  Appearance ; "  3  Black.  Comm.,  26,  and 
authorities  cited  above. 

The  statute  West,  3  C,  10,  cited  in  3  Black.  Comm,,  26, 
expressly  provided  "  attorneys  may  be  made  to  prosecute  or 
defend  any  action  in  the  absence  of  the  parties  to  the  suit." 
This  statute  is  in  force  .is  a  part  of  the  common  law  of  the 
U.  S.,  antedating  the  second  year  of  James  I  (1607). 

The  law  never  requires  a  useless  or  vain  thing  to  be  done, 
or  charges  for  a  failure  to  do  it,  and  delivery  of  defendant 
would  have  been  such,  for  he  could  not  have  been  held, 
and  his  attorney  could  have  done  anything  the  defendant 
in  person  could:  Mai/ron  i;.  Elder ^  6  Cal.,  69;  2  Mass., 
481.    Especially  last  page  of  the  caae. 
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Sec  8,  Compiled  Laws/N.  M.,  204:,  provides  that  defend- 
ant "  may  deny  the  truth  of  the  affidavit  by  answer,  without 
oati),  and  tlie  same  proceedings  shall  be  h<ad  therein,  as  in 
cases  of  attachments."  His  personal  attendance  is  M^holly 
unnecessary. 

The  right  to  appear  and  defend  by  attorney  is  guaranteed 
by  sec  2 J  of  the  Bill  of  Eights,  Comp.  Laws  of  N.  M.,  p. 
642,  sec  21. 

Ca.  sa.  had  to  be  sued  out  against  the  principal  and  returned 
non  est  inventus,  before  the  plaintiff  xsould  proceed  to  hold 
the  bail.  This  can  not  be  done  now  for  obvious  reasons,  so 
giving  a  bond  would  be  a  mere  form,  and  capias  no  more 
than  a  summons:  8  Johnson,  514;  2  Wend.,  246 ;  3  Black. 
Comm.,  416,  and  authorities  cited  above.  The  bondsmen 
were  entitled  to  four  days  within  which  to  summon  the 
defendant,  before  they  could  be  proceeded  against :  Bee 
authorities  cited  above. 

An  attorney  is  vested  with  all  the  necessary  powers  to 
defend  the  suit  and  carry  into  effect  any  order,  judgment  or 
decree  of  the  court :  See  Bacon's  Abridgment  Act,  '*Attor- 
ney'*  B;  Bouvier's  Law  Dictioniary,  *^  Attorneys  and 
"  Appearance,"  and  Waite's  Digest  of  N.  Y.  Eep.,  "  Attor- 
ney and  Client,"  p.  205,  sec.  43. 

Appearance  to  deny  the  tnith  of  the  affidavit  is  special, 
and  the  court  can  not  compel  general  appearance :  "  Attach- 
ment," Comp.  L.  of  N.  M.,  212,  sec.  16. 

Appearance  by  attorney  is  appearance  for  all  purposes, 
unless  the  statute  expressly  requires  the  attendance  of  defend- 
ant in  person  :  Bouvier's  Institute,  vol.  II,  "Process"  and 
"Appearance."  The  last  clause  of  which  is  as  follows: 
"When  defendant  has  been  arrested  under  a  capias,  the 
entry  of  special  bail  to  the  action  is  considered  an  appear- 
ance." 

Filing  an  answer  is  an  appearance :  21  Cal.  Making  a 
motion :    11  Wiscon.,  401.    Filing  demurrer :    16.  Indiana, 
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874.  Asking  for  a  continuance :  11  Iowa,  45.  See,  also, 
4  Johnson  Ch.  (N.  T.),  94 ;  6  Peters,  823,  and  Bouvier's  Law 
Dictionary,  "  Appearance." 

The  bond  taken  in  this  case  is  not  in  compliance  with  the 
statute,  and  is  therefore  void :  Oomp.  L.  of  N.  M.,  p.  204 ; 
Bemokrd  v.  Veile^  21  Wend.,  88. 

It  was  error  to  forfeit  the  bond  and  order  soi/re  facias  to 
issue.  It  was  necessary  to  assign  the  bond  to  plaintiff  first, 
and  have  oa.  sa.  issued  against  principal,  and  return  non  est 
inventus :  McDowell  v,  Morgan,  83  Mo.,  555 ;  2  Mass. 
Rep.,  481 ;  8  Black.  Comm.,  416;  Tidd's  Practice,  1097  and 
1107;  Bacon's  Abridgment,  Art.  "Bail"  D.,  and  cases  cited 
in  notes.  Law  Library,  vol.  4,  p.  400,  and  813  et  seq. ;  8 
Johnson,  514;  2  Wendell,  246. 

It  was  necessary  to  lay  a  foundation  to  admit  plaintiff's 
books  in  evidence ;  witness  could  not  testify  from  them  other- 
wise :  1  Greenleafs  Evidence,  sec.  117,  et  seq,  /  Risrrich  v, 
McPherson,  20  Mo.,  810  and  authorities  cited  ;  28  /J.,  544. 

S.  B.  Newcomh  and  Catron  <6  Thornton,  for  appellee. 

First.  The  capias  in  the  case  is  a  snfiicient  summons,  and 
would  be  good  as  an  ordinary  summons,  and  if  not,  it  was 
waived  by  the  defendant  entering  into  bond  to  appear  as  he 
expressly  agrees  to  do  in  said  bond,  as  appears  by  reference 
to  said  bond. 

It  is  a  well  established  principle  that  a  defendant  can  waive 
irregularities  in  a  summons  by  accepting  service.  This  bond 
is  in  effect  an  acceptance  of  service  and  an  absolute  agree- 
ment in  writing  to  appear. 

Second.  Neither  the  bill  of  exceptions  nor  the  record 
shows  in  what  manner  Conway  and  Bisque  offered  to  appear 
and  plead  for  defendant,  if  they  were  pennitted  at  all  to  do 
so.  They  should  have  moved  the  court  in  writing  to  enter 
their  appearance  for  the  defendant  and  should  have  tendered 
their  pleas  in  writing  to  be  passed  upon. 

If  they  were  attorneys  of  the  court  there  would  liave  been 
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no  objection  to  filing  pleas  or  traverses  witliont  leave,  bnt  the 
court,  on  objection,  when  filed  without  leave,  wonld  deter- 
mine whether  they  were  proper  or  properly  filed.  In  the 
absence  of  snch  showing,  this  court  cannot  tell  why  the  court 
refused  to  permit  the  appearance,  even  if  the  reason  given 
was  not  a  good  one,  yet  if  the  attorneys  were  otherwise  in 
default  as  to  the  proper  manner  of  appearing,  they  cannot 
object,  if  the  decision  might  otherwipe  be  correct. 

Besides,  the  capias  proceeding  seems  to  imply  a  personal 
appearance.  This  is  especially  so  when  defendant  enters 
into  bond  to  personally  appear,  and  mnst  plead  under  oath : 
Com  p.  L,  p.  — . 

Third,  There  was  no  error  in  giving  judgment  by  default 
although  attorneys  offered  to  appear,  no  appearance  being 
actually  had. 

Fourth,  The  bill  of  exceptions  does  not  pretend  to  con- 
tain all  the  evidence  introduced,  nor  even  all  the  evi- 
dence of  the  witness  Ooldsmith.  The  question  as  to 
defect  in  the  evidence  cannot  bo  considered  as  other 
evidence  might  have  been,  and  probably  was  introduced  to 
supply  all  defects.  It  is  a  legal  presumption  that  sufficient 
evidence  was  introduced,  if  the  contrary  is  not  duly  shown. 

Fifth.  It  is  immaterial  whether  the  bond  was  perfected 
or  not,  there  is  no  final  judgment  on  it  nor  any  appeal  from 
the  judgment  of  perfection,  nor  are  the  parties  to  the  bond 
made  parties  here. 

SiaOh.  The  statute  of  1878  does  not  repeal  any  other  stat- 
ute regulating  practice  except  when  it  directly  conflicts 
with  it. 

Repeals  by  implication  are  to  be  discouraged. 

Parks,  Associate  Justice :  On  the  28th  day  of  February, 
1878,  John  B.  Magruder  was  arrested  for  a  debt  of  $-1,806, 
by  the  sherifi  of  Grant  connty  on  a  capiaa  ad  reaponder^ 
ium  sued  out  by  Bernard  Weisl,  and  gave  bond  for  hif 
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appearance  at  the'  difitrict  court  of  said  county  on  the  first 
day  of  the  July  term  thereof,  to  answer  said  suit. 

On  the  second  day  of  said  term,  Conway  and  Kisque,  attor- 
neys for  defendant,  offered  to  enter  the  appearance  of  defen- 
dant for  tl)e  purpose  of  traversing  the  affidavit  and  pleading 
to  the  declaration.  The  defendant  not  appearing  in  person 
the  court  refused  to  allow  said  defendant  to  appear  by  attor- 
ney ;  judgment  by  default  was  rendered  against  him,  his 
bond  forfeited  and  $1,306  damages  assessed  against  him 
by  a  jury  and  judgment  rendered ;  other  proceedings  were 
subsequently  had  which  are  of  no  importance  to  the  deter- 
mination of  this  case.  The  case  was  brought  into  this  court 
by  appeal. 

The  first  error  assigned  involves  the  construction  to  be 
given  to  act  of  Feb.  15,  1878,  relating  to  practice  in  the  dis- 
trict courts.  The  court  are  not  agreed  as  to  the  construction 
to  be  given  to  that  act,  and  such  construction  is  not  necessary 
to  the  decision  of  this  case. 

All  of  the  other  errors  assigned  follow  from  the  second, 
which  is  as  follows : 

The  court  erred  in  refusing  to  permit  defendant  to  appear 
by  attorney  and  deny  the  truth  of  the  affidavit  and  plead  to 
the  merits  of  the  suit. 

The  defendant  was  not  required  by  the  statute  to  do  any- 
thing until  the  second  day  of  the  term,  and  on  that  day  ho 
had  as  much  right  to  appear  by  attorney  in  this  as  in  any 
other  case.  He  was  only  bound  by  law  to  render  himself  in 
custody  to  abide  the  judgment,  order  or  decree  of  the  court- 

The  fact  that  while  under  arrest  he  was  required  to  give 
and  did  give  bond  for  more  than  the  law  required  did  not 
chancre  his  leo:al  rii;hts. 

The  refusal  of  the  court  to  permit  him  to  appear  by  attor- 
ney and  traverse  the  truth  of  the  affidavit  on  which  he  was 
arrested  and  plead  to  the  declaration,  was  error. 
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For  this  error  the   judgment  is  reversed^  and  the  case 
remanded  to  the  conrt  below  for  a  new  triaL 


Bbnjamin  Zanz  y.  Elias  S.  Stoyeb  bt  Ab 

January  tS,  1880, 

m 

TruIi  bt  Ck>UBT.    (1)    Finding  not  rwUnDfMi* 
Oarnisiiment.    (2)    Pleadings  in. 
Same.    (3)    Sworn  ansioer:    Pleadinffi, 
Garkistthbnt.    (4)    Oass  stated. 

L  Where  a  Jury  is  waived  and  a  trial  bad  before  tbe  court,  so  far  as 
its  decision  of  questions  of  fact  is  concerned,  its  yerdict  will  not  be 
set  aside,  nor  the  Judgment  founded  thereupon  reyersed,  wbere  there 
is  any  evidence  whatever  on  which  its  finding  of  fact  could  have 
been  based. 

&  In  a  proceeding  of  gjirnisbment  the  allegations,  answers  and  denials 
are  to  be  regarded  and  treated  simply  as  pleadings.  The  allegations 
stand  in  place  of  the  ordinary  complaint  or  declaration ;  the  answers 
ID  place  of  the  ordinary  answer  or  plea;  the  denial  In  place  of  the 
ordinary  reply. 

3^  The  answer  of  the  garnishee,  although  sworn  to  by  him,  is  not  evi- 
dence; neither  is  any  other  pleading  in  garnishment. 

4.  The  allegations  of  the  plaintiff  in  a  proceeding  of  garnishment  stated 
that  the  garnishees  were  indebted  to  the  Judgment  debtor  for  work, 
labor  and  services,  in  the  sum  of  $700  or  some  other  sum.  The 
answers  stated  that  the  garnishees  composed  a  firm,  that  the  Judg- 
ment debtor  had  performed  work,  labor  and  services  in  their  store, 
that  he  had  performed  such  work  for  about  twelve  months,  and  that 
they  had  not  paid  him  anything  for  such  work.  Upon  the  trial  the 
plaintiiT  introduced  evidence  of  the  services  rendered  by  the  princi- 
pal debtor  and  of  their  value,  and  rested.  The  garnishees  intro- 
duced no  evidence  at  all. 

Eeid,  that  there  was  no  evidence  on  which  a  Jury,  or  a  Judge  sit> 
ting  in  place  of  a  jury,  could  find  for  the  garnishees,  and  that  a  Judg- 
ment in  Iheir  favor  under  such  circumstances,  is  erroneous 

Benjamin  Zanz,  the  plaintiff  and  appellant  herein,  on  the 
second  day  of  October,  1877,  recovered  judgment  in  the  dis- 
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trict  court  for  the  county  of  Bernalillo  against  William  E. 
Talbott  for  the  sum  of  $54.50  damages  and  $18.22  costs,  on 
the  fourth  day  of  the  same  month,  execution  having  been 
issued  on  said  judgment,  the  defendants  herein.  Stover  et 
al.^  were  summoned  as  garnishees  of  said  Talbott,  he  being 
then  working  for  them  as  clerk  in  and  about  their  store  and 
business  in  Albuquerque.  At  the  return  term  of  said  writ 
of  execution,  being  the  May  term,  1878,  of  said  court,  alle- 
gations and  interrogatories  were  propounded  by  the  plaintiflE 
to  the  defendants,  Stover  et  al,j  who  filed  their  answer 
thereto  at  the  October  term,  1878,  of  said  court.  By  consent 
of  parties,  the  trial  by  jury  was  waived,  and  the  case  was 
tried  by  the  court  on  the  law  and  facts. 

In  answer  to  plaintiff's  interrogatories,  the  defendants 
admitted  that  Talbott,  the  execution  debtor,  had  worked  for 
them  twelve  months  as  clerk  in  and  about  their  store  and 
business,  that  they  were  paying  nothing  for  his  work,  that 
they  had  never  paid  anything  for  said  twelve  months'  work, 
and  that  they  owed  nothing  for  said  twelve  months'  work. 

PlaintiflE  denied  the  garnishees'  answer  that  they  owed 
Talbott  nothing,  and  were  not  indebted  for  the  value  of  said 
labor,  and  issue  was  joined  between  the  plaintiff  and  defend- 
ants, Stover  et  al.  Plaintiff  thereupon  proved  the  value  of 
said  work  to  be  $50  per  month,  and  the  defendants  intro- 
duced no  evidence  whatever.  Judgment  was  rendered  by 
the  court  for  the  defendants,  whereupon  the  plaintiff 
appealed  to  this  court.  . 

C.  H,  Gildersleeve  and  F.  B,  Catron  for  the  appellant : 

By  Law  of  Dec.  31st,  1873,  Session  Laws  of  1878-4, 
page  38,  "Notice  of  garnishment  shall  have  the  effect  of 
attaching  all  personal  property,  money,  rights,  credits  * 
*  *  or  other  choses  in  action,  due  or  to  become  due  from 
the  garnishee  to  the  defendant  *  *  »  or  charge,  or 
under  his  control  at  the  time  of  the  service  of  the  garnish- 
ment or  vhich  may  come  into  his  possession  or  charge,  or 
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nnder  his  control,  of,  for  or  on  account  of  which  he  may  become 
indebted  to  the  defendant  between  that  time  (service  of 
notice  of  garnishment)  and  the  time  of  filing  his  answer. 

The  only  conclusion  to  be  drawn  from  the  defendants' 
answers,  which  ai*e  evasive  and  not  explanatory,  is  that  Tal- 
bott  worked  for  them  twelve  months  for  nothing.  This 
creates  a  presumption  of  collusion  and  fraud  between  them, 
a  debtor  cannot  defraud  his  creditors  out  of  the  proceeds  of 
Lis  skill  and  labor  by  working  gratis;  his  creditors  are 
entitled  to  the  fniits  of  his  labors ;  and  Talbott  himself  could 
have  compelled  the  defendants  to  pay  the  value  thereof : 
Bamp  on  Fraudulent  Conveyances,  pages  270, 271 ;  Preston 
V.  CampbeUj  9  Ala.,  934;  Attends  AdnCx  v.  Richmond  Coir 
legey  41  Mo.,  302 ;   Waddingham  v.  Lok&r^  44  Mo.,  132. 

As  defendants  accepted  the  clerk's  services  for  twelve 
months  in  and  about  their  store  and  business,  there  arises  a 
presumption  of  contract  between  them  that  the  services  so 
rendered  should  be  paid  for :  Parsons  on  Contracts,  vol.  1, 
page  445,  and  notes ;  vide  vol.  2,  page  46,  and  notes ;  James 
V,  Bixln/f  11  Mass.,  34. 

The  plaintiff  as  against  the  garnishee  occupies  the  same 
position  as  the  execution  debtor,  and  the  garnishee  stands  in 
precisely  the  position  he  would  occupy  if  the  defendant  had 
Boed  him:  Drake  on  Attachment,  sees.  452,  461,  463;  a 
fair  construction  of  sec.  19,  Comp.  Laws  K.  M.,  page  214, 
would  lead  to  same  conclusion. 

The  garnishee  must  answer  fully  and  distinctly,  and 
clearly  explain  the  relations  between  himself  and  the  debtor, 
for  an  evasive  answer  will  be  construed  more  strongly 
against  him :  Drake  on  Attachment,  sees.  629,  630,  633  and 
notes  634-656a,  659,  672;  Bebb  v.  Preston,  1  Iowa,  469; 
Ormdfee  v.  Davis,  5  R.  J.,  442 ;  Grain  v.  Gold,  46  111.,  293 ; 
Kelley  v.  Bowen,  12  Pick.,  383;  Glevda^id  v.  dapp,  5 
Mass.,  205 ;  ScoU  v.  Bay,  35  Mass.,  361. 

The  gamiBhees'  answer  is  not  conclusive^  or  true  and  sufii- 
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cient  nnder  the  laws  of  New  Mexico,  if  denied :  Oomp.  Laws 
N.  M.,  sec.  19,  page  214,  and  is  never  conclusive  unless 
made  so  by  statute,  and  is  not  evidence  in  his  own  favor 
even :     Drake  on  Attachment,  sec.  654 ;  Smith  v.  Sendriclcs. 

39  Mo.,  164 ;  JKeep  v.  Sanderson,  12  Wis.,  363. 

When  from  all  the  facts  no  other  reasonable  conclusion 
can  arise  but  that  the  garnishee  owes  the  execution  debtor, 
he  will  be  held,  even  though  he  denies  any  indebtedness : 

40  Pa.  State,  248;  Maime  v.  Buford,  3  Ala.,  312;  BeHb  v. 
Preston^  1  Iowa,  469. 

The  confession  in  the  garnishees'  answer  that  Talbott  worked 
for  them  twelve  months  without  their  having  paid  any- 
thing for  said  work,  together  with  the  proof  by  plaintiff  that 
the  value  of  said  work  was  $50  per  month  during  said  time, 
is  sufficient  to  make  out  &  prima  facie  case  for  the  plaintiff, 
which  the  defendants  should  have  rebutted  on  the  trial ;  they 
mnst  show  enough  to  discharge  themselves:  MoCoy  v.  WU- 
liam,  1  Gilra.  (Ill),  691. 

Breeden  <6  Ha^ledine^  for  appellees. 

The  judgment  of  the  court  below  was  correct,  and  should 
not  be  disturbed. 

The  answer  of  defendants  garnishees  is  explicit  and  in  no- 
wise evasive.  They  answer  directly  and  unequivocally  every 
interrogatory  propounded  to  them.  If  there  is  a  failure  to 
get  out  all  the  facts,  it  is  because  the  interrogatories  of  the 
plaintiff  are  defective,  and  not  of  a  character  to  require 
explanation  and  detail  from  the  defendants. 

In  order  to  recover  against  the  garnishees,  it  was  for  the 
plaintiff  to  state  affirmatively  that  the  defendant  garnishees 
were  indebted  to  the  judgment  debtor  Talbott,  or  had  his 
property  in  their  possession. 

Indebtedness  or  liability  of  the  garnishee  will  not  be  pre- 
sumed:    Drake  on  Attachment,  sec.  461 ;  r.8  Iowa,  210. 

The  answer  of  the  garnishees  is  to  be  taken  as  true,  and  it 
was  for  the  appellant  to  disprove   the  same:     Drake  on 
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Attachment,  8ec.  651 ;  JSeffin  v.  Dawa&nj  1  Gilm.,  86 ;  MoKey 
«.  WiUiaan,  1  Gilm,,  684 ;  U  111.,  842 ;  27  lU.,  352 ;  52 
IlL,  222. 

No  eTidence  was  offered  t^iding  even  to  disprove  the 
answer  of  the  garnishees,  and  it  does  not  show  an  indebted- 
ness so  far  as  appears  from  the  answer  (which  is  a  full  and 
explicit  reply  to  the  interrogatories).  The  judgment  debtor 
Talbott  maj  have  been  working  out  a  prior  indebtedness,  or 
on  aoeonnt  of  a  trust,  or  on  an  agreement  with  the  garnishees 
to  support  and  provide  for  his  family,  or  he  may  have  been 
a  partner  with  the  garnishees,  general  or  special.  Either 
hypothesis  is  consistent  with  the  answer  and  the  evidence, 
and  in  neither  case  would  the  garnishees  be  liable :  Drake 
on  Attachments,  sees.  454  and  457. 

When  there  remains  a  reasonable  doubt  of  the  garnishee's 
indebtedness,  he  is  entitled  to  be  discharged  :  Morse  t;.  Mar- 
sAallf  22  Iowa,  290 ;  Drake  on  Attachment,  sec.  659,  subd.  7. 

The  finding  in  the  case  was  equivalent  to  the  verdict  of  a 
jury — a  jury  having  been  waived  and  the  case  tried  by  the 
oourL 

The  answer  of  the  garnishees  was  properly  before  the 
ooort  at  the  trial,  and  it  was  for  the  court  (as  for  a  jury,  if 
one  had  been  called)  to  give  it  euch  weight  as  it  deemed  it 
to  be  entitled  to:    Sohwah  v.  Oingerik^  13  Iowa,  697. 

The  case  having  been  fairly  tried  and  determined,  there 
being  facts  before  the  ^urt  to  justify  a  finding  for  the 
defendants,  it  was  for  the  court  which  tried  tlic  case  to  decide 
npon  the  weight  of  the  evidence,-and  this  court  will  not  dis- 
tarb  the  finding. 

P&moE,  Chief  Justice:  This  is  a  case  of  garnishment, 
under  the  territorial  statute. 

The  material  facts  are  as  follows:  The  plaintiff  2^nz 
recovered  judgment  in  the  district  court  held  in  Bernalillo 
ooonty,  in  October,  1877,  against  one  William  E.  Talbott. 
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Execation  was  issued,  which,  was  afterwards  returned  un- 
satisfied, and  on  October  4th,  1877,  Elias  S.  Stover  and 
Almaron  M.  Coddiugton  were  summoned  as  garnishees.  At 
the  May  term  of  1878,  being  the  return  term  oi  the  writ, 
written  allegations  and  inteiTOgatories  were  exhibited  by  the 
plaintiff,  in  pursuance  of  the  statute,  which  the  garnishees 
failed  to  answer,  and  their  default  was  taken  at  the  next 
term,  October  9th,  1878.  This  default  was  subsequently 
opened,  and  Stover  filed  answers  to  the  interrogatories  du^ 
ing  the  same  term,  on  October  14,  Coddington  not  having 
answered.  Judgment  by  default  was  taken  against  him  on 
October  15th,  and  on  the  same  day  the  plaintiff  filed  a  denial 
of  portions  of  the  answers  of  the  garnishee  Stover,  and  issue 
was  thereupon  joined. 

The  case  came  on  for  trial  on  the-issues  so  made  upon  the 
I9th  day  of  October,  whereupon  the  paities  agreed  to  waive 
a  trial  by  jury  and  try  the  same  before  the  court.  The  plain- 
tiff introduced  the  record  of  judgment  in  Zahz  against  Tal- 
bott,  the  execution  issued  thereon,  and  the  summons  to  the 
garnishees,  with  proof  of  service.  He  called  one  witness, 
John  A.  Hill,  who  testified  that  he  had  been  a  clerk  for  the 
garnishees  for  seven  montlis  past  in  their  store  at  Albu- 
querque ;  that  Talbott  had  been  working  for  them  from  Oct. 
4th,  1877,  down  to  the  present  time,  clerking,  and  doing 
other  work  for  them  in  and  about  the  store  and  business, 
and  that,  to  the  best  of  his  knowledge  and  belief,  said  work 
was  worth  $50  per  month. 

This  was  all  the  evidence  introduced  on  said  trial,  the 
defendants  not  introducing  any  whatever.  The  court  gave 
judgment  for  the  defendants,  to  which  the  plaintiff  excepted 
and  appealed  to  this  court 

The  court  having  acted  in  this  case  as  a  jury,  so  far  as  its 
decision  on  questions  of  fact  was  concerned,  its  verdict  should 
not  be  set  aside,  nor  the  judgment  thereon  reversed,  in  a 
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ease  where  there  is  any  evidence  whatever,  on  which  it  conid 
be  based. 

In  the  case  before  ns,  no  evidence  at  all  was  produced  on 
the  part  of  tlie  defendants,  and  the  plaintiff  introduced  suffi- 
cient to  make  out  his  cs^s/^primAfaeie.  To  sustain  the  dcci- 
dpn  in  their  favor  under  these  circumstances,  counsel  for 
defendants  have  argued  that  *^  the  answer  of  the  garnishee 
is  to  be  taken  as  true,  and  it  was  for  the  plaintiff  to  dis- 
prove the  same,"  and  further  say  that  "  the  answer  of  tiie 
garnishee  was  properly  before  the  court  at  the  trial,  and  it 
was  for  the  court  (as  for  a  jury,  if  one  had  been  called),  to 
give  it  such  weight  as  it  deemed  it  entitled  to." 

These  arguments  are  based  on  the  idea  that  the  answers  of 
the  garnishee  to  the  all^ations  and  interrogatories  of  the 
piaintifib  are  evidence  in  the  case.  But  there  is  nothing  in 
the  law  of  this  territory  to  sustain  such  a  view. 

It  is  clear  from  a  reading  of  the  statutes  that,  however  the 
law  may  be  in  other  states  and  territories,  here  the  allega- 
tions, answers  and  denials  are  to  be  regarded  and  treated 
simply  as  pleadings.  The  proceedings  are  distinctly  set- 
forth  on  page  214:  of  the  Compiled  Laws  (General  Laws, 
139). 

*'Thc  plaintiff  may  exhibit  in  the  cause  written  allega- 
tions and  interrogatories  touching  the  property,  effects  and 
credits  attached  in  the  hands  of  any  ganiishee. 

^^  The  garnishee  shall  file  his  answer  thereto  on  oath. 

^'  The  plaintiff  may  deny  the  answers  of  the  garnishee  in 
whole  or  in  part,  and  the  issue  shall  be  tried  as  ordinary 
issues  between  plaintiffs  and  defendants." 

This  seems  so  plain  as  to  require  no  argument  to  show 
that  the  various  papers  filed  are  to  be  regarded  as  ordinary 
pleadings.  The  allegations  stand  in  place  of  the  ordinary 
complaint  or  declaration ;  the  answers  in  place  of  the  ordi- 
nary answer  or  plea ;  the  denial  in  place  of  the  ordinary 
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reply,  and  the  issue  thus  fi'amed  ^'  shall  be  tried  as  ordinary 
issues  between  plaintiffs  and  defendants." 

All  the  incidental  proeeedings  tend  to  the  same  oonda- 
sion. 

'^  In  default  of  an  answer  by  tlie  garnishee  to  the  inter- 
rogatories propounded,  the  plaintiff  may  take  judgment  by 
default  against  him."  (Sec.  17.)    ^ 

^'  If  the  answer  of  the  garnishee  be  not  excepted  to  or 
denied,  it  shall  be  taken  to  he  true."  (Sec.  19.) 

It  seems,  then,  that  the  allegations,  answers  and  denials  are 
to  be  considered  and  treated  as  pleadings  in  ordinary  actions; 
and  it  only  remains,  therefore,  to  inquire  how  the  particular 
case  before  us  is  affected  by  this  principle.  The  allegations 
state  that  the  garnishees  are  indebted  to  the  ^'udgment  debtor 
for  work,  labor  and  services  in  the  sum  of  $700,  or  some 
other  sum. 

The  answers  are  partially  denied  and  partially  not.  Tlie 
part  thereof  not  denied,  and  therefore  standing  as  confessedly 
true,  is  embraced  in  the  answers  to  the  1st,  8d,  4th  and  7th 
interrogatories,  and  is  to  the  effect  that  (1st)  The  garnishees 
compose  the  firm  of  Stover  &  Co.  (3d.)  Talbott  has  per- 
formed work,  labor  and  services  in  the  garnishees'  store  at 
Albuquerque.  (4.)  He  has  performed  such  work  continu- 
ously since  October  4th,  1877,  being  twelve  months.  (7.)  The 
garnishees  have  not  paid  anything  for  sucli  work  since  Octo- 
ber 4th,  1877. 

The  case,  therefore,  comes  up  as  one  in  which  a  plaintiff 
in  his  complaint  alleges  that  a  defendant  owed  him  a  sum  of 
money  for  services,  and  the  defendant,  in  his  answer,  alleges 
that  the  plaintiff  has  worked  for  him  for  twelve  months,  and 
that  he  has  paid  him  nothing.  Thereupon,  the  plaintiff  intro- 
duces evidence  of  his  services  and  their  value,  and  rests ;  the 
defendant  introduces  no  evidence  at  all. 

In  such  a  case  there  would  be  no  evidence  on  which  a  jury 
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ooald  find  for  the  defendant,  and,  consequently,  none  on 
which  a  judge  sitting  in  place^of  a  jnry  conld  so  find. 

Under  the  provision  of  the. statute  (Sec.  19),  that  the 
answers  of  the  garnishee,  if  not  excepted  to  or  denied,  shall 
be  taken  to  be  true,  we  may  consider  that  any  part  of  such 
answers  not  so  excepted  to  or  denied,  should  be  considered  as 
tme;  in  other  words,  such  undenied  parts  of  the  answers 
are  equivalent  to  evidence  in  the  case ;  and  if  there  had  been 
in  the  undenied  portions  of  the  answers  in  this  proceed! in  (^ 
any  statements  which,  if  they  had  been  regularly  in  evidence, 
could  have  justified  a  verdict  or  decision  for  the  defendant, 
the  decision  and  judgment  herein  should  be  sustained,  but 
as  no  such  statements  appear,  it  is  not  possible  bo  to  sustain 
them. 

The  judgment  must  be  reversed,  and  the  case  remanded  to 
the  district  court  of  the  second  district  for  a  new  trial. 


Clasekce  p.  Kiddeb  v.  Josbph  F.  Bbnkbtt  bt  al. 

January  t4,  1880, 
No  Writ  of  Error  in  Ohakcebt. 

In  New  Mexico,  a  writ  of  error  does  not  lie  in  chancery  cases.    8ucli 
cases  talLcn  up  on  writ  of  error  will  be  dismissed  upon  motion. 

Writ  of  Error  to  the  District  Court  for  the  county  of  Grant. 

Tills  is  a  motion  to  dismiss  a  writ  of  error  in  a  proceeding 
in  chancery. 

,  for  defendant  in  error. 

The  first  authority  with  reference  to  writs  of  error  is  the 
organic  act,  which  says :  Writs  of  error,  bills  of  exception^ 
and  appeals,  sliall  be  allowed  to  the  supreme  court,  in  all 
causes  from  the  final  decisions  of  said  district  courts,  under 
such  regulations  as  may  be  prescribed  by  law*  Organic 
Act,  sec.  10,  page  10. 
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.  Our  statutes  state  that  the  Bupreme  and  district  courts  shall 
have  power  to  issue  all  writs  granted  by  law  to  the  circuit 
and  district  courts  of  the  United  States,  and  the  supreme 
court  to  establish  all  rules  and  forms  of  proceedings  touching 
such  writs  in  conformity  with  the  known  general  principles, 
usages  and  objects  of  such  process:  Oomp.  Laws,  p.  102,  sec 
70.  Also  the  said  supreme  and  district  court,  in  the  exer- 
cise of  chancery  jurisdiction  arising  in  all  cases  and  matters 
of  equity,  shall  conform  in  their  decisions,  decrees,  and  pro- 
cedure to  the  laws  and  usages  peculiar  to  such  jurisdiction 
in  this  territory  and  the  supreme,  circuit  and  district  courts 
of  the  United  States :     Oomp.  Laws,  page  102,  sec.  9. 

The  law  also  provides,  that  hereafter  no  writ  of  error  shall 
be  allowed  by  the  supreme  court  of  this  territory,  except 
within  one  year  after  the  rendition  of  the  judgment  on 
which  said  writ  of  error  is  based,  and  that  said  supreme 
court  shall  make  rules  for  the  government  of  the  practice  in 
writs  of  error  in  common  law  cases :  Stat.  June  -9,  1874, 
p.  44. 

Under  the  above  law  the  supreme  court  adopted  the  rules 
of  Jan.  27,  1874,  with  reference  to  writs  of  error.  See 
amendments  to  rules,  etc:,  1,  2,  3,  4,  5,  6. 

It  is  a  well  recognized  fact  that  writs  of  error  at  common 
law  only  were  allowed  in  common-law  cases,  and  appeals  in 
chancery  cases :  Tomlin's  Law,  etc.,  Title  Appeal,  vol.  1,  p. 
81.     The  above  principle  is  well  recognized. 

In  the  court  of  the  United  States  appeals  only  lie  in 
chancery  cases,  writs  of  error  only  in  common-law  cases: 
MoGullum  V.  EdgeVy  2  How.,  61. 

If  a  writ  of  error  was  proper  under  our  rules,  this  tran- 
script is  not  sufficient :  Rule  6,  "  Writs  of  Error."  Olerk 
may  make  return  to  the  same  by  transmitting  a  true  copy  of 
the  record  and  of  all  proceedings  in  the  cause:  Bale  6, 
Article,  "  Writs  of  Error/* 
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In  this  case  the  clerk  does  not  certify  that  the  pretended 
transcript  is  a  tme  copy  of  record. 

There  must  be  a  jplaoiia^  or  hearing,  otherwise  the  writ 
will  be  dismissed. 

Pbinob,  Chief  Justice :  This  is  a  chancery  case  originat- 
ing in  the  connty  of  Grant  The  defendants  demurred 
to  the  complaint,  and  after  a  hearing  at  the  December  term, 
1876,  the  demnn^er  was  sustained,  and  the  complaint  dis- 
missed.    To  this  the  plaintiff  excepted. 

On  December  19,  the  plain tifPs  attorney  moved  for  a  writ 
of  error,  which  motion  was  granted,  and  the  writ  of  error 
allowed. 

By  said  writ  of  error,  the  case  came  into  this  court. 

At  tlie  opening  of  this  term  counsel  for  respondents  moved 
to  dismiss  the  cause  and  strike  the  same  from  the  docket  for 
seven  assigned  reasons,  mentioned  in  the  motion  papers.  Of 
these  it  is  not  necessary  to  refer  to  but  one,  that  is,  '^  because 
a  writ  of  error  does  not  lie  in  chancery  cases. 

However  much  it  is  to  be  regretted  that  technical  differ- 
ences as  to  methods  of  appeal,  now  abrogated  in  many  states, 
should  continue  to  exist  in  Kew  Mexico,  yet  that  does  not 
change  the  law  and  practice  of  the  territory,  which  make 
certain  important  distinctions  between  proceedings  in  law 
and  equity.  Under  our  practice  it  is  true  that "  a  writ  of  error 
does  not  lie  in  chancery  cases." 

The  motion,  therefore,  is  granted,  and  the  writ  of  error 
dismissed. 
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Stanton  S.  Brannin,  Appellant,  y.  Mabtot  W.  Bbsbibk, 

Appellee. 

Beplbyin.  (1)  DumisacU  by  plaintff:  Drfendanfi  rigU  tov&rdusi  and 
Judgment, 

Bamk.  (2)  If^ormaU^  in  verdict  not  fatal  to  Judgmmt:  Ausmment  qf 
"  damages  **  instead  of  **  fxUne.*' 

Writ  of  Errob.  (S)  Beeord,  no  oyeetions  entertained  to  maUere  out- 
side. 

BBrLBviN.    (4)    Double  damagee, 

1.  The  plaintiff  in  a  replevin  suit  cannot  by  a  discontlnoanoe  of  the 
action  or  by  sulferiDg  a  non-suit,  prevent  a  judgment  being  rendered 
against  him  for  damages  or  for  a  return  of  the  property.  Therefore, 
where  a  plaintiff  in  replevin  moved  to  dismiss  the  suit  at  his  own 
costs,  and  the  court  ordered  the  case  to  be  dismissed  except  to 
assess  the  value  of  the  property  and  the  damages  and  to  render 
judgment  for  the  defendant,  it  was  hdd  that  such  a  "dismissal " 
amounted  merely  to  an  abandonment  of  the  case  by  the  plaintiff 
with  tlie  consent  of  the  court,  and  that  It  did  not  affect  the  defen- 
dant's right, to  a  verdict  and  judgment  in  his  favon  nor  deprive 
the  court  of  jurisdiction  of  the  suit. 

2.  A  party  will  not  be  deprived  of  a  recovery  merely  because  of  a 
bare  informality  in  a  verdict.  Thus,  while  a  verdict  by  a  jury  in 
a  replevin  suit  that  they  ''do  assess  damages  of  the  property  men- 
tioned in  the  declaration  at  $825,  and  the  actual  damages  of  the 
defendant  at  six  per  centum  per  annum  to  be  $24.75,"  is  not  well 
expressed  in  that  the  word  ''damages"  is  used  with  reference  to 
the  property  instead  of  the  word  "  value,**  a  correct  judgment  ren- 
dered upon  it  will  not  be  set  aside.  Such  a  verdict  is  not  objection- 
able for  non-conformity  to  the  law  which  requires  the  "value"  of 
the  property  to  be  assessed. 

8.    Objections  to  a  bond  which  is  not  made  part  of  the  record,  brou^t 

up  on  error,  will  not  be  considered. 
4.    Double  damages  may  be  assessed  in  replevin  by  a  jury,  for  tlie 

detention  of  the  property. 

Appeal  from  the  District  Court  for  Grant  county,  Bris- 
tol, J. 

This  is  an  action  of  replevin  brought  to  recover  possession 
of  four  tons  of  ore,  more  or  less,  to  the  possession  of  which 
plaintiff  alleged  he  was  entitled,  and  that  the  same  was  de- 
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podtod  at  the  quartz  mill  of  the  defendant.  The  rait  was 
regolarlj  brought  according  to  the  statute,  and  the  writ  was 
executed  by  taking  the  ore  and  delivering  the  poeeefigion 
of  it  to  the  plaintiff. 

When  the  case  came  on  to  be  heard,  plaintiit,  by  his 
attorneys,  filed  a  written  dismissal  of  the  same  at  Iiis  own 
costs.  The  court,  therefore,  made  an  order  ^*  that  the  said 
action  be  dismissed,  except  for  the  purpose  of  assessing  the 
Talue  of  the  property  mentioned  in  the  declaration  and  for 
damages,  and  for  judgment  in  favor  of  the  defendant,  and 
the  jury  being  required  to  assess  the  damages  herein,  it  is 
ordered  that  a  jury  come  to  inquire  thereof."  Thereupon  a 
jary  came  and  were  sworn  to  well  and  truly  assess  the  dam- 
ages. The  jury  found  a  verdict  assessing  '*  the  damages  of 
the  property  mentioned  in  the  declaration  at  $835,  and 
the  actual  damages  of  the  defendant  at  six  per  centum  per 
annum  to  be  $24.76."  The  court  thereupon  gave  judg- 
ment against  the  plaintiff  and  the  sureties  on  his  replevin 
bond  for  the  said  ''  sum  of  $825,  the  assessed  value  of  the 
property  mentioned  in  the  declaration,  and  the  further 
snin  of  fl49.50,  double  damages  assessed  by  the  jury  afore- 
said, far  the  detention  of  the  same,"  and  it  was  ordered  by 
the  eonrt  that  if  said  property  was  not  returned  by  the  plain- 
tiff, and  accepted  by  the  defendant,  within  thirty  days,  ttiat 
execution  issue  for  said  sums  of  money,  together  with  costs. 

Conway  db  Risque^  for  appellant. 

Appellant  insists  that  when  the  cause  was  dismissed  by  his 
attorneys,  it  was  no  longer  in  court  for  any  purpose ;  that  the 
proper  judgment  to  have  been  rendered  against  plaintiff  was 
one  for  costs,  and  that  the  defendant's  proper  remedy  was  a 
Buit  upon  tlie  replevin  bond. 

Appellant  further  insists  that  even  if  the  proper  course  is 
to  give  judgment  then  and  th^e  upon  the  bond,  the  verdict 
of  die  jury  in  this  case  was  not  the  proper  one ;  that  it  was 
not  in  accordance  with  the  law.    It  should  have  been  for  the 
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aasossed  value  of  the  property,  infitead  of  the  damages  there- 
of. No  judgment  could  be  rendered  on  the  verdict  as  found, 
and  the  judgment  rendered  does  not  conform  to  the  verdict 
found. 

The  judgment  rendered  is  greater  than  twice  the  amount 
of  the  alleged  value  of  the  property.  The  law  only  required 
a  bond  for  that  amount,  and  the  legal  presumption  is  that  the 
ofScer  took  the  proper  statutory  bond.  The  transcript  does 
not  contain  any  bond  at  all,  or  show  in  any  way  what  the 
amount  of  any  bond  taken  was. 

The  presumption  that  the  officer  took  a  proper  bond  is,  at 
least,  equally  as  strong  as  any  intendment  in  favor  of  the 
judgment 

Unquestionably  the  court  could  not  give  judgment  against 
the  sureties  for  an  amount  greater  than  the  bond.  The  clerk 
certifies  that  the  transcript  is  a  correct  transcript  of  all  the 
proceedings  in  the  case ;  it  shows  no  ground  whatever  upon 
which  to  base  a  judgment  against  the  sureties.  Against  any 
presumption  there  may  be  in  favor  of  the  judgment,  we  have 
both  the  clerk's  certificate  and  the  presumption  tliat  the  offi- 
cer serving  the  writ  did  his  duty  properly,  and  that  plaintiff 
would  not  have  given  a  greater  bond  than  the  law  required. 

The  dismissal  of  this  ease  divested  the  court  of  any  power 
to  give  judgment  against  plaintifiE  for  anything  bat  costs. 
The  sixth  section  of  the  replevin  act  provides,  that  the  defen- 
dant may  plead  that  he  is  not  guilty  of  the  premises  charged 
against  him,  and  this  plea  will  put  in  issue  not  only  the 
rightful  ownership  of  the  property,  but  also  the  wrongful 
taking  and  detention  thereof.  No  such  plea  was  filed,  and 
no  such  issue  raised  in  this  case,  yet  defendant  get«  a  judg- 
ment for  the  value  of  property,  tlie  ownership  of  which  he 
has  never,  according  to  the  forms  of  pleading,  claimed. 

Our  own  supreme  court  has  decided  that  such  a  judgn^nt 
cannot  be  rendered  in  the  absence  of  such  a  plea,  the  plain- 
tifE  not  prosecuting.    See  manuscript  opinion  of  court  in  case 


JANUARY  TERM,  1880.  43 

Brannin  ▼.  Bremen. 

of  EMntrg  A  Arnbwrg  v.  Fritze  c6  Oenerette^  delivered  at  thfe 
January  term,  1867:  Oomp.  Laws  of  New  Mexico,  page 
244,  sec.  6.        . 

Dificontinnance  disposes  of  the  whole  of  a  suit :  Matthias 
«.  Cook,  31  m,  83. 

Defendant  most  elect  whether  he  will  take  a  return  of  the 
property  or  its  assessed  valne,  before  damages  can  be  assessed  : 
Whedock  V.  WUkins,  19  Mich.,  78. 

When  the  verdict  in  an  action  of  replevin  is  for  tlie  defen- 
dant, judgment  cannot  be  rendered  against  the  principal  and 
sureties  for  damages:  10  Iowa,  226;  Beale  v.  Dale,  25 
Ma,  301- 

Double  damages  against  sureties  is  improper :  Gollins  ti. 
Bought  26  Mo.,  149 ;  Oomp.  Laws  of  N.  M.,  page  242,  sec.  4. 

At  common  law  both  plaintiff  and  defendant  become 
"actors."  The  defendant  by  becoming  avowant  He  sets 
up  claim  by  plea  to  the  property.  Writ  of  inquiry  was 
introduced  bv  statute :    9  Wenddh  149. 

The  court  ought  not  to  permit  a  dismissal  of  a  suit  until 
the  valne  is  assessed ;  if  it  does,  it  follows  that  value  cannot 
then  be  assessed,  but  defendant  must  have  recourse  to  his 
bond :    45  Mo.,  111. 

S.  B.  IfewooTnbj  for  appellee. 

The  first  error  assigned  by  appellant  is  ^^  that  after  the 
court  allowed  the  cause  to  be  dismissed,  it  had  no  jurisdic- 
tion to  render  a  judgment  against  plaintiff  for  anything  but 
costs."  In  the  first  place  it  will  be  perceived  that  the  court 
did  not  allow  a  full  dismissal  of  this  cause.  It  simply 
allowed  the  plaintiff  to  abandon  his  right  or  claim  to  the 
property  in  question ;  this  the  court  could  not  prevent.  It 
could  not  command  or  force  the  plaintiff  to  contend  for  this 
property  against  his  will,  but  the  court  had  the  right  and 
was  bound  to  protect  the  rights  of  the  defendants  under  the 
statute. 

The  6th  and  7th  sections  of  our  replevin  law,  Compiled 
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Laws  of  New  Mexico,  page  244,  are  exact  copies  of  sections 
of  the  laws  of  Missouri  paissed  in  1845.  Tiie  plaintifi  in  a 
replevin  suit  cannot  by  a  discontinuance  of  the  action,  or  bj 
suffering  a  nonsuit,  prevent  a  judgment  being  rendei'cd 
against  him  for  damages  or  for  a  return  of  the  property." 
Smith  V.  Winston^  10  Mo,,  190-1-2 ;  Berghcff  v.  Heekwolfy 
26  Mo.,  511;  1  Tidd,  576;  11  Archbold's  Q.  B.  Practice, 
6, 1084 ;  GoUiTia  v.  Ilough,  26  Mo.,  151-2-8. 

As  to  the  second  error,  that  the  verdict  of  the  jury  does  not 
conform  to  the  law.  The  verdict  does  substantially  comply 
with  the  law.  It  is  true  the  word  damages  is  used  when  value 
would  be  more  appropriate,  but  this  is  a  mere  clerical  error,  it 
does  not  vitiate  the  verdict.  The  jury  say  they  ''  assess  the 
damage  of  the  property  mentioned  in  the  declaration  at  $825, 
and  the  actual  damage  of  the  defendant  at  six  per  centum 
interest  per  annum  to  be  $25.75."  The  words  ^'  damage  of 
the  property "  were  evidently  written  by  the  clerk  in  the 
record  by  mistake,  and  in  any  event  cannot  affect  the  finding 
of  the  jury,  as  the  value  of  the  property  is  clearly  distin- 
guished in  their  verdict  from  the  actual  damage  of  the 
defendant  The  law  nowhere  says  that  the  jury  shall  use 
the  identical  word  ^'  value  "  in  their  verdict ;  they  must  assess 
the  value  of  the  property ;  this  they  did,  and  they  were  at 
liberty  to  use  any  word  to  express  this  act;  and  taking  the 
whole  verdict  together  their  meaning  is  sufficiently  apparent 
and  certain. 

As  the  verdict  of  the  jury  is  substantially  correct,  the 
judgment  of  the  court  is  supported  by  the  verdict  of  the 
jury. 

The  law  says  that  judgment  shall  be  given  for  the  assessed 
value  of  the  property,  not  the  value  the  plaintiff  may  see  fit 
to  put  upon  it  when  he  sues  out  his  writ  of  replevin.  If 
the  latter  proposition  were  the  law,  a  plaiutiff  could  take  a 
$1,000  worth  of  property  from  a  defendant  by  valuing  it  at 
$100,  and  the  defendant  would  be  without  remedy. 
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The  appellant  has  aeen  fit  to  inject  into  his  brief  a  canse 
of  error  other  than  he  has  assigned.  We  contend  that  tlio 
eonrt  should  not  take  cognizance  of  this  error. 

The  appellant  contends  that  because  the  defendant  did  not 
plead  as  the  statute  sajs  he  maj  do,  therefore  no  judgment 
could  be  rendered  against  the  defendant,  and  he  cites  the 
ease  of  ElAurg  dk  AtrAurg  t;.  j^rilze  et  al.^  6.  0.  K.  M.,  Jan- 
uary Terni,  1867. 

The  learned  judge  who  rendered  the  decision  in  that  case, 
bases  Ids  deciaion  on  false  premises.  He  says  ^^  there  can  be 
no  trial  without  an  issue,  and  no  issue  without  pleadings  on 
tlie  part  of  tlie  paities  litigant.'^  Kow  there  wore  no  parties 
litigant.  The  plaintiif  had  abandoned  his  case,  gave  np  his 
claim  to  the  property  by  his  failing  to  appear  and  prosecute 
bis  suit,  therefore  no  trial  conld  be  had.  Nothing  was  to  be 
done  but  to  assess  the  value  of  the  property  and  the  damages 
under  the  statute.  If  that  is  to  bo  called  a  trial  then  trials 
can  and  constantly  do  take  place  without  an  issue  and  with- 
out a  plea.  When  judgment  is  rendered  against  a  defendant 
by  defanlt  or  for  want  of  a  plea  in  cases  of  tort  or  unliqui* 
dated  damages,  a  jury  must  come  to  assess  the  damages,  and 
a  trial  in  this  aense  is  had  and  tlie  defendant  can  even  appear 
and  cross-examine  witnesses. 

The  supreme  court  of  Missouri  say  that  '4n  actions  of  this 
kind  the  defendants'  ri^ht  to  a  judgment  for  affirmative 
relief  in  no  wise  depends  npon  the  shape  of  his  answer,  but 
alone  (where  the  plaintiff  has  possession  of  the  property) 
upon  the  plaintiffs'  failure  to  prosecute  his  action  with  effect." 
If  a  plaintiff  having  got  possession  of  property  by  means  of 
liis  suit,  ahould  before  answer  filed,  volnntarily  dismiss  his 
suit,  can  there  be  any  doubt  that  the  defendant  would  in 
audi  case  be  entitled  to  have  an  assessment  and  judgment  for 
Uie  propert/  taken  or  its  value:  Fallon  f.  Mommvag^  35 
Mo.,  274. 
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Parks,  Associate  Justice:  This  was  an  action  of  re- 
plevin brought  into  this  court  by  writ  of  error  from  the 
county  of  Grant 

The  record  shows  that  the  plaintiff  filed  a  motion  to  dis- 
miss the  suit  at  his  own  cost;  that  the  court  ordered  tlie  case 
to  be  dismissed,  except  for  the  purpose  of  assessing  the  value 
of  the  property  replevied,  and  for  damages  and  for  judgment 
in  favor  of  the  defendant ;  that  a  jury  came  ^^to  assess  the 
value  of  the  said  property  and  the  damages  sustained  by  the 
defendant ; "  that  the  jury  say  in  their  verdict,  that  they  "do 
assess  the  damages  of  the  property  mentioned  in  the  declara* 
tion  at  eight  hundred  and  twenty-five  dollars,  and  the  actual 
damages  of  the  defendant  at  six  per  centum  per  annum,  to 
be  twenty-four  and  ^^  dollars,"  and  that  the  court  gave  judg- 
ment against  plaintiff,  and  the  sureties  on  his  replevin  bond 
for  '^the  said  sum  of  eight  hundred  and  twenty-five  dollars, 
the  assessed  value  of  the  property  mentioned  in  the  declara- 
tion, and  the  further  sum  of  forty-nine  rfs  dollars,  double) 
damages  assessed  by  the  jury  as  aforesaid  for  tlie  detention 
of  the  same." 

The  first  error  assigned  is,  ^'  that  after  the  court  allowed 
said  cause  to  be  dismissed,  it  had  no  jurisdiction  to  render  a 
judgment  against  plaintiff  for  anything  biit  costs,  but  it 
ordered  a  jury  to  come  and  inquire  of  plaintiff's  damages 
and  gave  a  judgment  therefor." 

The  supreme  court  of  Missouri  in  construing  their  statute 
on  replevin,  from  which  ours  was  copied,  say,  "  the  plaintiff 
in  a  replevin  suit  cannot  by  a  discontinuance  of  the  action  or 
by  suffering  a  nonsuit  prevent  a  judgment  being  rendered 
against  him  for  damages  or  for  a  return  of  the  property." 

We  approve  this  construction  of  the  statute  and  adopt  it  as 
the  law  of  this  case.  The  dismissal  of  the  suit  as  described 
in  the  record,  amounts  to  just  this :  that  the  plaintiff  aban- 
doned his  case  and  the  couii;  consented  to  that  abandonment. 
It  is  not  material  in  what  form  of  words  these  facts  are  set 
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fordi,nor  does  this  (so  called)  dismissal  affect  the  defendant's 
right  to  the  verdict  and  judgment  in  his  favor.  So  far  as 
his  rights  were  concerned,  the  cotrrt  had  no  power  under  tlie 
statute  to  disraiss  the  suit^  and  in  fact  it  did  not  do  so.  The 
intention  of  the  law  was  carried  out  by  the  court,  and  there 
is  no  material  error  in  the  manner  in  which  it  was  done  if 
indeed  there  is  any  error  at  all. 

In  fact  the  greater  part  of  the  record  which  sets  forth  the 
dismissal  of  the  case  might  perhaps  be  regarded  as  surplusage 
nnder  our  statute,  as  it  amounts  to  nothing  beyond  showing 
that  the  plaintiff  had  abandoned  his  suit  as  already  stated. 

The  second  error  assigned  is  that  "  the  verdict  of  the  jury 
does  not  conform  to  the  law  in  that  it  finds  the  damages  of 
the  property  instead  of  its  assessed  value,"  and  the  third  error 
is  substantially  the  same  as  the  second.  The  verdict  is  cer- 
tainly not  well  expressed,  but  the  jury  are  not  required  by 
the  statute  to  use  any  particular  form  or  words.  It  would 
have  been  better  if  they  had  used  the  word  value,  or  some 
equivalent  word  instead  of  the  word  damages.  But  the 
meaning  of  the  jury  is  plain.  It  was  certainly  understood  at 
the  time  it  was  given,  to  be  substantially  right  and  sufSci- 
ently  clear,  as  the  court  rendered  a  correct  judgment  upon 
it  The  use  of  the  word  damages  complained  of,  may  be  a 
mere  clerical  error.  The  rule  adopted  by  some  of  the  courts, 
that  "  when  on  the  whole  record,  we  see  that  injustice  has 
not  been  done  a  defendant,  it  would  be  going  too  far  to 
deprive  a  plaintiff  of  a  recovery  upon  no  better  grounds  than 
the  bare  informality  of  a  verdict"  is  correct,  and  is  in  princi- 
ple applicable  to  this  case. 

Tlie  fourth  error  assigned  grows  out  of  the  replevin  bond, 
bnt  as  the  bond  has  not  been  before  us  in  any  form,  we  can- 
not very  well  consider  this  objection.  In  fact  it  seemed  to 
be  abandoned  in  the  argument  before  this  court. 

The  doable  damages  complained  of  seem  to  be  expressly 
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authorized  by  our  statute.  See  Compiled  Laws  of  New 
Mexico,  p.  244,  sec.  7. 

Upon  tliis  whole  record  we  see  no  ground  of  reversal^  and 
Uio  judgment  of  the  district  court  must  be  sustained. 

Judgment  below  affirmed. 


OASES   DETEEMINED 
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Ik  thb  Matter  09  thb  Attornet-Qenebal  op  New 

Mexico. 

Tbbbito&t  of  New  Mexico  v.  Joseph  Stokes  and 

William  Mullen. 

January  IS,  1881, 

GoaBOTTunoRAL  Law.    (1)  Special  act  4f  eangren  not  neeeasary  to  annul 

territorial  iiaUiU. 
Sajck.    (3)  What  m  ih$  etnutitutionnl  law  cfa  Urritary. 
Same.    (3)  What  dana  of  offleial  v€Lcanci6»  ffOMmar  cf  territory  ean  fiU 

wOkoui  eonmni  ofcounciL 
OmcB  or  Attorhbt-Qene&al.    (4)  What  is  not  a  vacancy  in,  **from 

rceignadon.** 
Saxb.    (5)  QovemoreannoifUwiihofat  concent  of  council, 
Sasib.    (6)  Ineumbent  doec  not  **  hM  aver**  in  ease  no  auceccaor  named. 
Same,    (7)  Jfaiwrc  cf. 
&iMB.    (^  Vaeaaicg  in,  potcer  cf  court  to  appoint  come  one  to  perform 

duOcc 
Sams.    <9)  Eicld  vacant 

t  It  is  not  trae  that  because  a  territorial  statute  has  never  been  directly 
abrogated  by  act  of  con«^e68,  it  is,  therefore,  certainly  valid.  Action 
by  congress  in  annulling  territorial  statutes  is  rare,  and  only  takes 
place  where  they  are  not  void  of  themselves,  but  simply  improper  or 
'ioezpedient  without  being  illegal*  per  ce.  The  usual' way  of  declar- 
ing a  territodal  statute  which  Li  InconiiBtQnt  with  the  higher  law  ol 
4  49 
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congress  inoperative,  is  through  the  courts,  Just  as  in  states  statutes 
would  be  adjudged  unconstitutional 

2. .  In  a  lerritory  the  constitution  and  laws  of  the  United  States,  and 
especially  the  organic  act  of  the  territory  itself,  stahd  exactly  in  the 
relation  that  a  state  constitution  occupies  in  a  state. 

3.  Congress  having,  in  the  law  of  1872,  relating  to  appointments  by  the 
governer  (Rev.  Stat.,  U.  S.,  sec.  1858),  distinctly  designated  two 
classes  of  vacancies  which  the  governor  can  fill  without  the  consent 
of  the  council,  the  maxim  *^wpreNii>  uniu»  ett  exclusio  alimiui,'*  and 
the  legal  construction  as  well  as  the  reasonable  interpretation  of  this 
enactment  is  to  exclude  the  governor  from  filling  any  other  kind  of  a 
yacancy  than  these  two,  without  the -consent  of  the  council,  as  fully 
as  if  he  were  expressly  excluded  in  terms  from  so  doing. 

1.  Where  one  incumbent  of  the  office  of  attorney-general  of  New  Mexico 
resigned,  and  the  vacancy  thus  created  was  filled  by  the  governor 
whose  appointee  held  until  the  expiration  of  the  term  and  then 
the  office  became  vacant,  owing  to  the  failure  of  the  territorial  coun- 
cil to  confirm  the  governor's  nominee  for  the  next  term,  hM,  that 
such  vacancy  was  not  a  vacancy  "  from  resignation,"  because  founded 
originally  on  the  resignation  of  an  incumbent  of  the  office. 

6.  The  governor  of  the  territory  of  New  Mexico  has  no  authority  con- 
ferred upon  him  to  make  any  appointment  to  the  office  of  attorney- 
general  without  the  concurrence  of  the  council,  after  the  organiza- 
tion of  the  territory,  except  to  fill  vacancies  occurring  during  the 
recess  of  the  legislative  council,  from  resignation  or  death. 

6.  The  incumbent  of  the  office  of  attorney-general  does  not  "  hold  over  " 
in  case  his  term  expires  and  no  person  is  appointed  to  succeed  him. 

7.  The  attorney-general  of  New  Mexico  is  not  a  township,  district,  or 
county  officer,  but  a  territorial  one.  He  is  the  legal  adviser  of  the 
governor  and  all  other  territorial  officers. 

8.  In  case  a  vacancy  in  the  office  of  attorney-general,  the  court  has 
power,  as  occasion  arises,  to  appoint  some  suitable  person  to  repre- 
sent the  territory  in  the  prosecution  or  defense  of  cases  before  it. 

9.  The  office  of  attorney-general  of  New  Mexico  is  vacant,  the  term  ot 
tlie  late  incumbent  having  expired  by  operation  of  law,  and  the 
governor  having  no  power  to  fill  vacancies,  except  those  occasioned 
by  death  or  resignation,  without  the  concurrence  of  the  council. 

« 
At  the  expiration  of  the  legislative  session  of  1880  a  con- 
troversy arose  as  to  the  oflSce  of  attorney-general  of  the  ter- 
ritory.   Hon.  Henry  A.  Waldo  had  been  holding  that  ofiSce 
for  nearly  two  years  ander  an  appointment  made  by  the  gov- 
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eraor  to  fill  a  vacancy  occnrring  whilo  no  legislature  was  in  ses- 
flion.  On  Februaiy  14, 1880,  Eugene  A.  Fiske,  Esq.,  appeared 
in  thedlBtrict  court  in  the  first  district  claiming  said  office  by 
▼irtae  of  a  commission  from  Governor  Wallace  dated  on  that 
day,  the  legislative  term  having  expired  the  evening  before. 

The  following  authorities  and  acts  of  Congress  and  of  the 
Legislative  Assembly  of  Kew  Mexico  were  cited  by  Mr. 
Fiske :  Organic  Act  N.  M.,  Sept.  9,  1850  (9  U.  S.  Stats.,  p. 
449);  Rev.  SUts.  U.  S.,  sees.  1858,1841,1850  and  1857; 
Const  of  the  IT.  S.,  art  2,  see.  3 ;  Pascal's  Annotated  Const. 
U.  8.,  p.  182 ;  Act  Rel.  to  Jesuits,  20  TJ.  S.  Stats.,  p.  280 ; 
PascaPs  Annotated  Const  of  U.  8.,  p.  174^  note  198;  Bev. 
Stats.  N.  M.,  sec  23,  Act  Feb.  28,  1862,  pages  86,  88 ;  sees. 
4  and  5,  art  6,  chap.  10,  pages  82,  84;  Session  Laws  N.  M., 
Act  Jan.  8,  1874,  sec.  2,  p.  16 ;  Rev.  Stats.  N.  M.,  Act 
1854,  pages  62S,  744 ;  fl.  &  v.  Eirhpatrich,  9  Wheat,  734  ; 
Id.,  4  Sawyer,  593 ;  CaU  v.  Ross,  2  Duval  (Ky.),  244 ; 
People  V.  Bah^  6  Cal.,  509 ;  Peppin  v.  State,  2  Sneed,  45 ; 
4  Op.  Attorney-General  U.  S.,  p.  528 ;  Clinton  v,  EngU- 
hreelUy  18  Wal.,  446 ;  Miner's  Bank  v.  Iowa,  12  How.,  8 ;  5 
Op.  Attorney-General,  525;  Beebe  v.  Robmson,  52  Ala.,  74. 

The  chief  justice,  before  whom  the  matter  was  thus  pre- 
sented, invited  expressions  of  opinion  on  the  subject  from 
members  of  the  bar,  as  amid  curiae,  and  arguments  were 
made  by  several  connsel.  The  discussion  was  adjourned  to 
February  23d,  in  order  to  liave  all  views  thoroughly  heard, 
and  on  that  day  various  arguments  were  made  and  authorities 
produced.  On  the  succeeding  day  Chief  Justice  Prince  deliv- 
ered the  following  opinion,  which  is  given  entire,  as  it  con- 
tains a  synopsis  of  the  arguments  advanced  on  all  sides  of  the 
question.  Although  this  opinion  was  rendered  in  the  district 
oomt,  its  importance  and  the  thoroughness  with  which  it 
discusses  the  subject  seem  to  warrant  its  insertion  here. 
Below  will  be  found  the  opinion  of  the  supreme  court  in 
relation  to  the  same  matter,  delivered  in  the  case  of  the  Ter- 
Tttjoryqf  New  Mexieo  v.  Stokes  and  MvUen,  infra^  p.  63. 


52  SUPREME  COURT  OF  NEW  MEXICO. 

«  • 

Id  the  Matter  of  the  Attornoy-QeaeraL 

Pkinoe,  Chief  Justice :  On  tlie  morning  of  Febrnary  I4th, 
1880,  two  gentlemen  appeared  in  the  district  court  tlien  -Bit- 
ting in  and  for  the  county  of  Santa  Fe,  each  claiming  to  be 
attorney-general  of  the  territory  and  asking  recognition  as 
such.  The  one  was  Hon.  Henry  L.  Waldo,  who  for  a  consider- 
able time  previous  had  filled  the  oflSce  of  attorney-general, 
and  the  other  was  Eugene  A.  Fiske,  £sq.,  who  presented  a 
certificate  of  appointment  by  the  governor,  dated  on  that  day. 

A  formal  motion,  as  attorney-general,  was  made  by  one, 
and  objected  to  by  the  other  on  the  ground  tliat  the  former 
was  not  rightfully  filling  that  office,  in  order  that  the  matter 
might  be  brought  before  the  court ;  and  thereafter  both  par- 
ties were  heard  at  length  on  the  subject,  and  by  request  a 
number  of  the  counsellors  of  the  court  also  stated  their  views, 
and  produced  authorities  bearing  on  the  question.  The 
material  facts,  with  regard  to  which  tliere  is  no  dispute,  are 
briefly  as  follows : 

Judge  Waldo  was  appointed  attorney-general  in  the  year 
1878,  to  fill  a  vacancy  occasioned  by  the  resignation  of  Col. 
Breeden,  the  previous  incumbent;  said  resignation  and  the 
appointment  of  Judge  Waldo  both  being  subsequent  to  the 
adjournment  of  the  legislature  of  that  year.  No  legislature 
convened  in  1879.  The  Legislative  Council  of  1880.  finally 
adjourned  about  midnight  On  February  13th,  having  failed 
to  confirm  the  nomination  for  attorney-general  sent  to  it  by 
the  governor.  On  the  morning  of  Fob.  14tli,  the  governor, 
alone,  appointed  Mr.  Fiske  as  attorney-general. 

Three  views  have  been  pi-esented  to  the  court,  and 
enforced  by  argument. 

1.  That  the  governor,  alone,  had  power  to  appoint  Mr. 
Fiske  to  fill  the  vacancy  created  by  the  expiration  of  the 
term  of  Judge  Waldo ;  and  that  Mr.  Fiske  is  now  attorney- 
general. 

2.  That  the  governor  has  no  power  to  appoint  without  tlie 
advice  and  consent  of  the  council,  except  to  fill  vaeancies 
resulting  from  death  or  resignation ;  and  consequently  could 
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not  appoint  in  thiB  case,  and  that  under  the  circamstances 
Jndge  Waldo,  as  last  incnmbent,  '^ holds  over"  until  an 
appointment  is  legally  made. 

3.  That  the  governor  has  no  power  to  appoint  under  the 
circumstances;  but  that  Judge  Waldo's  term  is  absolutely 
limited  by  statute  and  has  expired;  that,  consequently,  a 
Tacancy  exists. 

Let  us  examine,  in  the  first  place,  the  statutes  which  relate 
to  the  oflBce  of  attorney-general. 

The  organic  act,  which  established  the  territorial  govern- 
ment, provides^  as  follows : 

"Ssa  8.  All  township,  district  and  county  officers  not 
herein  otherwise  provided  for,  shall  be  appointed  or  elected, 
as  the  ease  may  be,  in  such  manner  as  shall  be  provided  by 
the  governor  and  legislative  assembly.  *  *  *  The  gov- 
ernor shall  nominate,  and  by  and  with  the  advice  and  con- 
sent of  the  legislative  council,  appoint  all  officers  not  heroin 
otherwise  provided  for;  and  in  the  first  instance  the  gov- 
ernor alone  may  appoint  all  said  officers,  who  shall  hold  their  ^ 
offices  until  the  end  of  the  first  session  of  the  legislative 
assembly." 

This  section  is  substantially  re-enacted  in  the  U.  S.  Eev. 
Statutes,  being  there  made  applicable  to  all  territories,  in  sec- 
tion 1857.    No  such  an  officer  as  attorney-general  is  named  or 
**  otherwise  provided  for  "  in  the  organic  act.     He  is  not  a 
township,  district  or  county  officer,  but  a  territorial  one.     As 
sncfa,  therefore,  he  comes  within  the  scope  of  the  latter  half 
of  sec.  8  of  the  organic  act  (or  Section  1857  of  the  Revised 
Statutes),  and  witl^iu  that  alone.     It  was  suggested  in  the 
argument  that  he  was  a  ^^  district  officer,"  but  the  view  can 
hardly  be  seriously  entertained.    Under  the  act  of  1859  (Com- 
piled Laws,  page  82)  the  great  part  of  which  is  still  in  force, 
be  was  the  public  prosecutor  throughout  the  whole  ten-itory, 
besides  bein^  the  legal  adviser  of  the  governor  and  other  ter- 
litorial  officers.     Subsequently  (1862  and  1863)  district  attor- 
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neys  were  provided  for,  to  act  in  certain  districts,  but  the 
general  duties  of  the  attorney-general  as  official  adviser,  etc, 
have  never  been  disturbed. 

The  legislature,  in  conformity  with  the  organic  act,  pro- 
vided (see  Compiled  Laws,  page  84,  sec.  7)  that  he  should  be 
appointed  by  the  governor  by  and  with  the  advice  and  con- 
sent of  the  legislative  council ;  and  added  that  he  shall  hold 
his  office  for  two  yeai-s,  and  until  his  successor  should  be 
appointed  and  qualified. 

(It  is  to  be  observed  that  the  attorney-general  mentioned 
on  page  82  of  the  Compiled  Laws,  was  an  officer  created  by 
the  Kearney  Code,  before  the  organic  act,  forming  the  ter- 
ritoiy,  was  passed,  and  not  the  present  official  of  that  name.) 

It  is  plain,  then,  that  under  section  8,  of  the  organic  act, 
which  is  the  fundamental  law  of  the  territory,  this  officer 
had  to  be  nominated  by  the  governor,  and  by  and  with  the 
advice  and  consent  of  the  legislative  council,  appointed. 
There  is  but  one  exception  to  the  strictness  of  this  law,  and 
that  is  the  case  of  a  new  territory,  in  which,  in  the  jwst 
instance^  the  governoralone  may  appoint  all  said  officers,  who 
shall  hold  their  offices  until  the  end  of  the  first  session  of  the 
legislative  assembly. 

The  statement  of  this  one  case  in  which  the  governor  can 
act  alone,  emphasizes  the  requirement  under  other  circum- 
stances of  the  concurrence  of  the  council. 

In  1854,  the  legislature  of  New  Mexico  passed  an  act,  which 
is  reprinted  in  the  "  Compiled  Laws,"  on  page  627,  which 
provides  that  "  in  all  cases  wherein  the  governor  is  or  may 
he  authorized  by  law  to  make  appointments  by  and  with  the 
advice  and  consent  of  the  council,  he  is  hereby  authorized 
to  make  such  temporary  appointments  during  the  recess  of 
the  legislative  assembly,  to  continue  until  the  meeting  of  the 
same." 

It  has  been  discussed  at  much  length,  in  the  argument, 
whether  this  law  was  within  tlie  power  of  the  legislature  to 
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pass  or  not,  it  being  held  on  the  one  side  that  it  was  not  in 
contrayeiition  of  any  provision  of  the  organic  act,  and  on  the 
other  that  the  organic  act  having  stated  distinctly  the  way 
in  which  snch  appointments  were  to  be  made,  and  particular- 
ixed  one  single  exceptional  case  in  which  the  governor  coidd 
appoint  witliont  the  council,  that  it  was  not  competent  for 
the  territorial  legislature  to  designate  a  different  way,  or  to 
add  another  case  in  which  the  executive  could  act  alone. 

It  seems,  however,  that  tlus  discussion  becomes  compara- 
tively unimportant  in  view  of  the  subsequent  congressional 
action  in  1872.  Down  to  that  time  the  only  law  as  to 
appointments  of  such  officers  as  attorney-general  had  been 
in  the  organic  act ;  there  was  no  congressional  provision  for 
the  filling  of  any  vacancies  during  the  legislative  recess,  and 
there  was  but  the  single  exception  previously  referred  to— 
that  of  the  ^' first  instance" — to  the  requirement  that  the 
council  should  concur  in  order  to  make  a  valid  appointment 

On  June  8,  1872,  congress  enacted  the  following  law  (now 
Bection  1858  of  the  Revised  Statutes)  giving  power  to  the 
governors  of  territories  to  make  appointments  in  certain 
cases: 

"  In  any  of  the  territories  whenever  a  vacancy  happens 
from  resignation  or  death  during  the  recess  of  the  legislative 
oooncil  in  any  office  which,  under  the  organic  act  of  any  ter- 
ritory, is  to  be  filled  by  appointment  of  the  governor,  by  and 
with  the  advice  and  consent  of  the  council,  the  governor 
shall  fill  such  vacancy  by  granting  a  commission,  which  shall 
expire  at  the  end  of  the  next  session  of  the  legislative  coun- 
cil" 

It;  will  be  observed  that  the  class  of  officials  herein  referred 
to  is  exactly  that  which  includes  the  attorney-general  of  this 
territory. 

Here  then  was  an  explicit  expression  of  the  supreme  will 
with  regard  to  the  filling  of  vacancies ;  and  if  the  appoint- 
ment now  in  question  had  been  made  to  fill  a  vacancy  occur- 
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ring  from  death  or  resignation  there  could  be  no  doubt  of  the 
power  of  the  governor  to  make  it,  alone,  without  the  neces- 
sity of  concurrent  action  by  the  council. 

But  the  vacancy  in  this  instance,  if  there  is  one,  has  occur 
red  by  expiration  of  term. 

,  It  may  be  noted  here  that  Judge  Waldo  was  appointed  as 
attorney-general  under  tliis  very  section,  in  1878.  And  the 
language  is  very  explicit,  that  such  terms  "  shall  expire  at 
the  end  of  the  next  session  of  the  legislative  council." 

It  seems  certain,  at  all  events,  that  no  vacancy  exists  from 
either  death  or  resignation.  It  is  true  that  one  counsel  has 
taken  the  ground  in  argument  that  this  is  a  vacancy  "  from 
resignation,"  because  it  is  founded  originally  on  the  resigna- 
tion of  OoL  Breeden ;  and  he  held  that  all  vacancies  that 
may  occur  until  there  is  a  regular  appointment  by  the  gover- 
nor and  council  for  a  full  term,  will  relate  back  to  that 
event  and  be  vacancies  arising  from  it,  and  therefore  vacan- 
cies ''  happening  from  resignation,"  But  this  I  do  not  think 
is  tenable.  We  may  safely  assume,  then,  that  this  is  not  one 
of  the  two  classes  of  vacancies  referred  to  in  this  section. 
If  there  is  a  vacancy  it  is  because  of  the  expiration  of  Judge 
Waldo's  term  under  the  provisions  of  this  very  law.  The 
question  then  arises,  whether,  since  the  passage  of  this  act 
of  1872,  the  governor,  alone,  can  appoint  to  fill  a  vacancy 
occasioned  by  expiration  of  term. 

The  attention  of  congress  was  evidently  called  to  this  sub- 
ject of  filling  vacancies  by  appointment  by  the  governor 
alone,  or  the  law  of  1872  would  not  have  been  enacted.  It 
gives  that  power  distinctly  in  two  cases,  and  no  more.  It 
stops  there. 

Now  no  maxim  of  law  is  of  more  general  and  uniform 
application  than  ^^expressio  uniua  est  exclusio  aHeritbs^^ 
**  the  expression  of  one  thing  excludes  others."  Broom  in 
his  "Legal  Maxims,"  p.  664,  says  this  maxim  is  "never 
more  applicable  than  when  applied  to  tKe  interpretation  of 
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a  statute."  On  the  aame  subject  Sedgwick  in  his  '^  Oonstita- 
tional  and  Statutory  Law,"  says,  "  If  a  uew  power  be  given 
by  an  affirmative  statute  to  a  certain  person,  ail  otlier  persons 
are  in  general  excluded  fx*om  the  exercise  of  the  power, 
since  '  expresaio  uniits  eat  exduaio  altering : '  "     See  p,  30. 

In  Iowa  the  same  idea  is  expressed  in  these  words :  ^'  Where 
a  statute  limits  a  thing  to  be  done  in  a  particular  form,  it 
iDclades  in  itself  a  n^ative,  viz. :  that  it  shall  not  be  done 
otherwise  "  (7  Clarke,  265) ;  and  in  Connecticut  it  is  held  that 
"  a  statute  that  prescribes  that  a  thing  shall  be  done  in  a  par- 
tienlar  way,  carries  with  it  an  implied  prohibition  against 
doing  it  in  any  other  way :"  36  Conn.,  373. 

This  general  principle  is  so  fundamental  and  well  under- 
Btood  that  it  requires  no  argument  to  enforce  it,  tlie  only 
question  being  whether  it  applies  to  the  case  in  hand. 

In  the  law  of  1872  (Revised  Statutes,  sec  1S5S,),  congress, 
having  the  whole  subject  before  it,  distinctly  designated  two 
classes  of  vacancies  which  the  governor  can  fill  witliout  the 
consent  of  the  council.  It  seems  clear  that  by  designating 
these  two,  they  have  excluded  all  others.  If  not,  why  desig- 
nate any  classes  of  cases  at  all?  Why  not  have  said  that 
"  whenever  a  vacancy  happens,  the  governor  shall  fill,"  etc? 
But  they  carefully  particularized  two  kinds  of  vacancies  and 
two  only. 

It  appears  to  me  that  the  legal  construction,  as  well  as  the 
reasonable  interpretation  is  to  exclude  any  other  kind  of  a 
vacancy,  as  fully  as  if  it  were  excluded  in  terms. 

This  is  the  only  law  of  congress  which  gives  to  the  gov- 
ernor authority  in  any  case  to  act  by  himself  in  making  such 
appointment,  except  at  the  first  organization  of  each  terri 
tory.  If  the  power  to  fill  the  vacancy  in  question  is  not  to 
be  found  here,  it  does  not  exist  anywhere  in  congt^essional 
law.  This  law  was  passed  long  after  the  territorial  statute 
of  1854,  and  if  the  latter  even  was  valid,  it  is  controlled  and 
JDodified  now  by  the  expression  of  the  superior  power. 
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It  has  been  argncd  in  this  ease,  that  because  the  law  of 
1864  was  never  directly  abrogated  by  act  of  congress,  there- 
fore it  was  certainly  valid.    Bat  this  does  not  at  all  follow. 

In  a  territory  the  constitution  and  laws  of  the  United 
States  and  especially  the  organic  act  of  the  territory  itself, 
stands  exactly  in  the  relation  a  state  constitution  occupies  in 
a  state.  All  territorial  enactments  not  consistent  with  them 
are  null  and  void.  This  is  stated  in  terms  in  1  Utah  Reports, 
p.  75 ;  in  20  Wallace,  375,  and  other  places,  but  we  do  not 
need  any  snch  exposition  for  the  proposition  is  obvious  from 
the  language  of  the  organic  act,  from  sec.  1851  of  the  Revised 
Statutes,  and  self-evident  from  the  very  nature  and  constitu- 
tion of  a  territory. 

Action  by  congress  in  annulling  territorial  statutes  is  rare, 
and  usually  only  takes  place  in  cases  where  they  are  not  void 
of  themselves,  but  simply  improper  or  inexpedient  with- 
out being  illegal  per  ae.  The  usual  way  of  declaring  a 
territorial  statute  which  is  inconsistent  with  the  higher  law 
of  congress,  inoperative,  is  through  the  courts,  just  as  in  the 
states  similar  enactments  would  be  adjudged  to  be  unconsti- 
tutional. 

It  is  not  even  presumptive,  therefore,  far  less  conclusive 
evidence,  that  the  territorial  law  of  1864  was  originally  valid, 
or  if  so,  has  continued  in  force  since  the  enactment  by  con- 
gress of  sec.  1858  in  1872,  because  it  has  not  been  formally 
annulled  by  congress.  Each  law  of  congress  annuls  or  mod- 
ifies every  territorial  statute  with  which  it  conflicts,  because 
it  is  superior,  and  overrules  it ;  and  it  is  not  necessary  that  it 
shall  contain  a  special  repealing  clause. 

In  two  ten*itories  there  have  been  adjudicated  cases 
with  regard  to  territorial  laws  which  provided  for  a  different 
method  of  appointing  officials  from  that  fixed  by  the  organic 
acts,  and  in  both  cases  the  supreme  court  of  the  territory  has 
declared  such  laws  to  be  void ;  though  in  neither  case  had 
congress  acted  in  annulling  them.    One  of  these  cases  was  in 
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Utah,  where  the  legislatnre  had  provided  for  a  territorial 
officer  known  as  a  marshal,  who  came  within  the  same  class 
as  our  attorney-general  under  the  organic  act,  and  conso- 
qnentlj  should  have  been  appointed  bj  the  governor  and 
council.  The  Utah  law  provided  for  his  election  by  a  joint 
vote  of  the  legislative  assembly*  The  court  decided  that  the 
part  of  the  law  creating  the  office  was  legal,  but  the  portion 
filing  the  method  of  his  selection  was  void.  They  reoited 
the  language  of  the  organic  act  as  to  such  appointments  and 
they  say,  ^^  The  Utah  statute  in  so  far  as  it  conflicts  with  the 
province  of  the  organic  act  is  null  and  void."  "  They  could 
neither  appeal  or  override  an  important  provision  of  the 
organic  act : "    1  Utah,  89. 

This  decision  is  important  as  distinguishing  between  the 
legal  and  the  illegal  part  of  the  territorial  statutes;  and 
thereby  answers  the  argument  made  with  much  force  in  this 
matter  during  the  first  day's  hearing,  that  the  legislature  had 
created  the  office  of  attorney-general  and  therefore  had  equal 
power  to  regulate  the  method  of  filling  it. 

The  case  in  Montana  was  analogous.  The  officer  in  ques- 
tion was  the  auditor,  and  the  legislatnre  had  passed  an  act 
making  him  elective  by  the  people.  The  court  decided  that 
this  provision  was  in  contravention  of  the  organic  act  and  of 
no  force:    1  Montana,  250, 

The  last  mentioned  case  has  another  phase,  which  makes  it 
important  in  the  discussion  of  the  subject  before  us.  The 
governor  had  appointed  an  auditor  without  the  concurrence 
of  the  council.  This  was  decided  to  be  illegal.  The  lan- 
guage is  so  appropriate  that  I  quote  it  verbatim : 

**  Being  an  office  created  by  the  legislature  of  the  territory, 
the  appointment  to  which  comes  under  that  clause  of  section 
7,  of  the  organic  act,  (Sec.  8,  of  New  Mexico)  of  officers  not 
therein  otherwise  provided  for,  and  which  the  governor  is 
empowered  to  nominate  and  by  and  with  the  advice  and  con. 
Bent  of  the  legislative  council  appoint,  we  are  of  the  opinion 
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that  the  commission  given  by  the  governor  to  the  plaintiflE, 
purporting  to  appoint  him  to  the  office  of  territorial  anditor 
without  the  advice  and  consent  of  the  legislative  council,  does 
not  confer  the  right  to  the  possession  and  emoluments  of  the 
said  office." 

The  arguments  which  have  been  made  at  a  considerable 
length  on  this  hearing  as' to  the  general  power  of  the  execu- 
tive to  appoint,  under  the  clause  which  makes  it  his  duty  to 
'*  see  that  the  laws  are  faithfullv  executed,"  or  under  the 
doctrine  of  ex  necessitate^  are,  I  think,  shown  not  to  be  con- 
trolling, by  the  decision  in  this  «ame  Montana  case,  in  which 
they  are  discussed  fully. 

It  appears  then,  from  a  consideration  of  all  the  statutes 
and  decisions  affecting  the  matter,  that  the  governor  has  no 
authoi'ity  conferred  upon  him  to  make  any  appointment  to 
the  office  of  attorney-general,  without  the  concurrence  of  tlie 
council,  after  the  first  organization  of  a  territory,  except  to 
fill  vacancies  occurring  during  the  recess  of  the  legislative 
council,  from  resignation  or  death ;  and  the  present  circum- 
stances not  falling  within  that  limitation,  that  he  had  no 
power  to  make  the  appointment  of  Mr.  Fiske  on  February 
14.     . 

This  brings  us  to  the  second  question,  viz.:  If  the  gov* 
crnor  has  no  power  to  appoint,  under  the  circumstances,  does 
Judge  Waldo,  the  late  incumbent,  "  hold  over  ? " 

In  favor  of  this  proposition,  language  of  the  Compiled 
Laws,  page  84,  sec.  7,  is  quoted : 

"  The  governor  by  and  with  the  advice  and  consent  of  the 
legislative  council  shall  appoint  an  attorney-general  who  * 
*  *  shall  hold  his  office  for  two  years,  and  until  his  suc- 
cessor shall  be  appointed  and  qualified." 

And  also  a  section  on  page  514,  as  follows:  "All  officers 
appointed  or  otherwise,  shall  continue  in  office  and  in  the  dis- 
charge of  their  duties  until  others  are  appointed  or  elected 
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ind  qualified  according  to  law,"  as  well  bs  certain  California 
decisions. 

The  first  section  cited,  however,  does  not  seem  to  apply  to 

an  official  appointed  hy  the  governor  to  fill  a  vacancy;  and 

the  latter,  which  was  adopted  in  1851,  was  shown  to  have 

reference  in  all  probability  only  to  persons  then  in  office  and 

•  to  the  peculiar  circninstances  of  that  time. 

In  opposition  to  the  California  decisions,  others  from  the 
same  state,  together  with  some  from  different  sonrccs,  and 
the  opinions  of  distinguished  annotators  on  the  constitution, 
were  produced. 

Bat  the  plain  language  of  section  1858,  under  which  Jud{^ 
Waldo  was  appointed,  really  seems  to  leave  little  to  conjdc- 
tare  in  the  matter. 

It  says  distinctly  that  the  commission  in  such  cases  ^^  shall 
expire  at  the  end  of  the  next  session  of  the  legislature ; "  and 
the  reason  of  this  in  case  of  appointments  made  under  such 
eireomstances,  seems  plain.  The  appointee  was  never  con- 
firmed by  the  council,  and  the  obvious  intention  is  that  he 
shall  not  continue  in  office  longer  than  the  exigency  occa- 
sioned by  the  vacancy  requires,  without  their  concurrence. 

The  langnage  is  so  distinct  that  it  cannot  well  be  misunder- 
stood or  explained  away,  and  I  think  makes  it  clear  that  the 
remn  of  Judge  Waldo  expired  with  the  end  of  the  session  of 
the  legislative  council,  on  the  night  of  February  13th  last. 

TJiis  leads  to  the  conclusion  that  a  vacancy  exists  in  the 
office,  which,  under  existing  laws,  can  only  be  filled  by  the 
Doniination  by  the  governor  and  confirmation  by  the  council ; 
and  it  is  nrgcd  tliat  no  council  session  is  soon  to  be  held,  and 
that  tho  existence  of  such  a  vacancy  is  most  unfortunate. 
As  to  ibis  there  can  bo  little  question,  but  it  is  not  a  matter 
with  which  the  court  has  to  do,  or  which  it  can  remedy.     In 
this  connection  I  quote  tho  language  of  the  opinion  in  the 
Montana  case  previously  referred  to.     "  In  reply  to  the  que- 
ries of  oonnsel,  that  if  the  governor  has  not  the  power  of 
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appointment  to  fill  vacancies  daring  the  recess  of  the  legis- 
lature, wlio  has  ?  We  would  say  *  *  that  it  is  not  the 
province  of  the  court  to  legislate  for  a  contingenoj." 

It  is  certainly  very  desirable  that  some  provision  shoold 
be  made  for  the  filling  of  such  vacancies,  and  this,  of  coarse, 
can  only  be  done  by  congress.  In  tlio  act  of  1872  they 
either  supposed  that .  they  had  covered  every  possible  case 
that  could  occur,  when  they  designated  the  two  kinds  of 
vacancies  that  might  be  filled,  or  else  they  intentionally  with- 
held the  power  in  other  instances.  In  either  view,  it  soema 
right  that  their  attention  should  be  called  to  the  inconveni- 
ence arising  from  the  inability  to  fill  such  a  vacancy  as  that 
now  before  us,  under  existing  laws. 

It  is  true  that  the  court  has  power  to  appoint  some  soitable 
person,  as  occasion  arises,  to  represent  tlie  territory  in  the 
prosecution  or  defense  of  cases  before  it ;  and  this  it  will 
endeavor  to  do  in  each  instance  until  a  lawful  attorney-g^i- 
cral  appears,  in  such  a  manner  as  best  to  subserve  the  pnblic 
interests  in  the  locality  where  the  emergency  may  arise ;  but 
this  covers  but  a  part  of  the  duties  of  an  attorney-general, 
and  was  never  intended  to  be  more  tlian  a  temporary  expe- 
dient. 

It  is  earnestly  to  be  hoped  that  congress  will  take  some 
action  to  meet  such  cases  before  the  summer  term  of  our 
courts. 

The  decision  of  the  court  is  that  the  office  of  attorney- 
general  of  New  Mexico  is  vacant,  the  term  of  the  late 
incumbent  having  expired  by  operation  of  law,  and  the  gov- 
ernor having  no  power  to  fill  vacancies,  except  those  occa- 
sioned by  death  or  resignation,  without  the  concan*euce  of 
the  coanciL 
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contraveDtion  of  the  epirit,  policy  and  object  of  the  law. 
And  that  the  general  grant  of  power  to  the  governor  to 
"take  care  that  the  laws  be  faithfully  executed/'  was  not 
intended  to  cover  cases  of  this  kind. 

Mr.  Fiske  claims  title  to  the  office  upon  still  another 
gronnd,  which  is  that  the  governor  had  authority  to  appoint 
him  under  the  circumstances,  by  virtue  of  the  act  of  congress 
of  1872  (XJ.  S.  Eev.  Stat.,  seel  185),  which  provides  as  fol- 
lows: 

"In  any  of  the  territories,  whenever  a  vacancy  happens 
from  resignation  or  death  during  the  recess  of  the  legislative 
council,  in  any  office  which  under  the  organic  act  of  the 
territory  is  to  be  filled  by  appointment  of  the  governor  by 
and  with  the  advice  and  consent  of  the  council,  the  governor 
sliall  fill  such  vacancy  by  granting  a  commission  which  shall 
expire  at  the  end  of  the  next  session  of  the  legislative  coun- 
cil." 

This  act  covers  the  office  of  attorney-general. 

It  IB  contended  in  behalf  of  Mr.  Fiske's  appointment,  that 
inasmuch  as  the  recess  appointment  of  Mr.  Waldo  was  to 
fill  the  vacancy  occasioned .  by  the  resignation  of  his  prede- 
ce^or,  snch  vacancy  continued  after  the  expiration  of  Mr. 
Waldo's  commission,  and  that  by  reason  of  such  continuation 
into  the  recess  commencing  at  the  end  of  the  last  session  of 
the  council,  the  governor  had  the  authority  to  fill  such 
vacancy  by  Mr.  Fiske's  appointment  under  such  act  of  con- 
gress. 

This  construction  of  the  provisions  of  that  act  cannot  be 
upheld. 

"  The  governor  shall  fill  snch  vacancy  by  granting  a  com- 
mission," eta,  is  the  language  of  that  act. 

If  the  vacancy  was  so  filled  by  the  appointment  of  Mr. 
Waldo,  and  he  was  thereby  de  jure^  as  well  as  defaeio,  con- 
stituted an  attorney-general,  of  which  there  can  be  no  doubt, 
then  there  oonld  be  no  further  continuance  of  that  particular 
vacancy.  So  far  aa  filling  that  vacancy  waB  concerned,  the 
5 
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Deys  were  provided  for,  to  act  in  certain  districts,  bnt  the 
general  duties  of  the  attorney-general  as  official  adviser,  etc., 
have  never  been  disturbed. 

The  legislature,  in  conformity  with  the  organic  act,  pro- 
vided (see  Compiled  Laws,  page  84,  sec.  7)  that  he  shonld  be 
appointed  by  the  governor  bj'  and  with  the  advice  and  con- 
sent of  the  legislative  council ;  and  added  that  he  shall  hold 
his  office  for  two  years,  and  nntil  his  successor  shonld  be 
appointed  and  qualified. 

(It  is  to  be  observed  that  the  attorney-general  mentioned 
on  page  82  of  the  Compiled  Laws,  was  an  officer  created  by 
the  Kearney  Code,  before  the  organic  act,  forming  the  ter- 
ritoiy,  was  passed,  and  not  the  present  official  of  that  name.) 

It  is  plain,  then,  that  under  section  8,  of  the  organic  act, 
which  is  the  fundamental  law  of  the  territory,  this  officer 
had  to  be  nominated  by  the  governor,  and  by  and  with  the 
advice  and  consent  of  the  legislative  council,  appointed. 
There  is  but  one  exception  to  the  strictness  of  this  law,  and 
that  is  the  case  of  a  new  territory,  in  which,  in  the  Jlrst 
instance,  the  governor  alone  may  appoint  all  said  officers,  who 
shall  hold  their  offices  until  the  end  of  the  first  session  of  the 
legislative  assembly. 

The  statement  of  this  one  case  in  which  the  governor  can 
act  alone,  emphasizes  the  requirement  nnder  other  circum- 
stances of  the  concurrence  of  the  council. 

In  1854,  the  legislature  of  New  Mexico  passed  an  act,  which 
is  reprinted  in  the  "  Compiled  Laws,"  on  page  627,  which 
provides  that  "  in  all  cases  wherein  the  governor  is  or  may 
1)0  anthorized  by  law  to  make  appointments  by  and  with  the 
advice  and  consent  of  the  council,  he  is  hereby  anthorized 
to  make  such  temporary  appointments  during  the  i-ecess  of 
the  legislative  assembly,  to  continue  until  the  meeting  of  the 
same." 

It  has  been  discussed  at  much  length,  in  the  argument, 
whether  this  law  was  within  the  power  of  the  legislature  to 
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The  restriction  here  as  to  consistency  with  the  constitntion 
wonld  include  the  laws  of  congress  warranted  by  the  consti* 
tntion. 

The  foregoing  provisions  of  the  organic  act  contain  all 
the  powers  granted  to  the  legislative  branch  of  the  territorial 
government,  so  far  as  the  office  of  attorney-general  was  con- 
cernedy  at  the  time  these  appointments  were  made. 

The  office  of  attorney-general  is  a  territorial,  and  not  a 
township,  connty  or  district  office.  And  when  we  consider 
the  fact  that  congress  has  invested  the  legislative  branch  of 
the  territorial  government  with  ample  power  to  provide  by 
law  for  filling  any  vacancy  that  may  occur  in  a  township, 
connty  or  district  office,  and  has  withheld  such  power  as 
regards  territorial  offices,  and  instead  thereof  has  provided 
by  express  law  how  such  territorial  offices  shall  foe  filled,  it 
follows  by  necessary  and  unavoidable  implication  that  the 
territorial  legislature  has  no  power  to  provide  by  law  any 
other  or  differept  mode  of  filling  a  vacancy  in  the  office  of 
attorney-general. 

And  such  act  of  the  territorial  legislature  would  be  incon- 
sistent  with  the  provisions  of  the  organic  act,  and  thereby 
excluded  from  its  present  legislative  powers. 

The  law  passed  by  such  legislature  on  the  subject,  and 
above  referred  to,  therefore  is  null  and  void  and  conferred 
no  authority  on  the  governor  to  appoint  Mr.  Fiske  under  the 
circumstances :    1  Montana  Beports,  252. 

Mr.  Fiske  claims  title  to  the  office  on  another  ground, 
wliicli  is  that  the  governor  had  authority  to  appoint  him 
under  the  circumstances  by  virtue  of  that  provision  in  the 
organic  act  which  makes  it  his  duty  to  'Hake  care  that  the 
laws  be  faithfully  ezecated."    The  answer  to  this  is: 

let.  The  office  of  attorney-general,  though  no  doubt  a 
convenience,  is  not  a  necessary  incident  to  the  executive 
department  of  the  territorial  government,  and 

2d.  Such  appointment  is  in  contravention  of  the  law. 

If  the  principle  here  contended  for  in  favor  of  sustaining 
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this  appointment  be  maintained,  then  the  governor  has  the 
whole  matter  of  appointments  of  this  description  in  his  own 
liands. 

The  appointment  of  Mr.  Fiske  being  without  anthority  of 
law,  and  therefore  void,  Mr.  Waldo  comes  in  and  claims  title 
to  the  office  upon  the  sole  ground  that  in  the  absence  of 
express  affirmative  provisions  by  statute,  giving  appointees 
like  himself  the  right  to  hold  over  beyond  the  expiration  of 
their  commissions,  he  has,  on  sound  principles  of  law,  based 
upon  public  majority,  the  right  to  so  hold  over  until  his 
successor  shall  have  been  appointed  by  the  governor,  with 
the  advice  and  consent  of  the  legislative  council,  there  being 
no  other  legal  mode  of  appointing  his  successor. 

In  support  of  this  proposition  the  cases  of  Stratton  v, 
Oulton,  28  Cal.,  44,  and  the  Pe(^le  v.  Stratton,  28  Oal.,  883, 
with  the  cases  therein  referred  to  as  recited  authority. 

The  broadest  application  that  can  be  made  of  the  princi- 
ples contended  for,  as  enumerated  by  these  California  decis- 
ions, is  that  when  a  statute  in  general  terms  provides  that 
the  regular  term  of  an  officer  shall  be  a  certain  period  of 
time,  and  contains  no  express  provisions  that  the  incumbent 
may  hold  over  at  the  expiration  of  his  term  until  the  office 
be  filled  by  his  successor,  then  such  incumbent  if  elected  or 
appointed  as  contemplated  by  law  for  and  during  such  regu- 
lar term,  may,  ex  necessitate,  hold  over  until  his  successor  is 
so  elected  or  appointed. 

If,  for  instance,  the  law  fixing  the  regular  term  of  office 
of  auditor-general  at  two  years  contained  no  provision  that 
•  the  regular  appointee  for  any  such  terra  might  hold  over, 
and  if  under  such  a  law  Mr.  Waldo,  instead  of  holding  the 
office  under  a  recess  appointment,  had  been  appointed  by 
the  governor  with  the  advice  and  consent  of  the  council,  for 
the  regular  term,  then  a  failure  of  an  appointment  in  like 
manner  of  a  successor  at  the  end  of  the  term,  he  might  hold 
over  ex  necessitate. 

But  this  salutary  principle  of  law,  based  upon  pnblio 
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necessitj,  can  have  no  application  to  a  recess  appointment 
like  that  of  Mr.  Waldo's  under  said  act  of  congress. 

In  the  case  of  McCall  v.  Byram  Manvfacfuring  Co,j  6 
Conn.,  427,  where  this  subject  is  discussed  at  length,  the 
principle  was  affirmed  and  cited  with  approval  in  these  Cali- 
fornia decisions,  that  a  statute  might  be  so  restrictive  by  the 
expression  or  implication  of  a  negative  as  to  terminate  the 
holding  of  an  office  at  a  speeiiied  time. 

The  act  of  congress  under  which  Mr.  Waldo  was 
appointed  is  a  statute  of  this  description. 

The  language  of  the  act  is,  ^'  The  governor  shall  fill  such 
vacancy  by  granting  a  commission  which  shall  expire  at  the 
end  of  the  next  session  of  the  legislative  council." 

What  language  could  be  employed  that  would  be  more 
restrictive  by  the  implication  of  a  negative;  or  would  more 
clearly  express  on  the  part  of  congress  that  the  incumbent 
should  not  hold  over  upon  the  expiration  of  his  commission? 

The  object  and  policy  of  the  law  as  expressed  in  the  act  of 
congress  aforesaid,  and  the  provisions  of  the  organic  act 
regarding  this  class  of  officers,  are  obvious. 

Except  in  the  two  contingencies  specified  they  are  to  be 
filled  by  the  joint  concurrence  of  the  governor  and  council. 

Bat  if  an  incumbent  holding  an  office  of  this  kind  under 
a  recess  appointment  has  the  right  to  liold  over,  then,  the 
governor  making  any  sucli  appointment  has  it  in  his  power 
to  keep  the  office  filled  by  neglecting  to  make  any  nomina- 
tion to  the  council,  or  otherwise  conferring  with  that  body 
on  the  subject. 

It  was,  no  doubt,  the  intention  of  congress  to  prevent  this 
bv  so  restricting  the  patronage  of  the  governor  that  the 
rucess  appointments  he  is  authorized  to  make  shall,  uncon- 
ditionally, terminate  at  the  end  of  the  next  session  of  the 
legislative  council,  and  that  he  shall  have  no  authority  to 
make  recess  appointments  to  offices  of  this  description  except 
when  vacancies  occur  by  death  or  resignation. 

We  all  concur,  therefore,  in  the  opinion  that  neither  Mr. 
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that  the  commission  given  by  the  governor  to  the  plaintiff, 
purporting  to  appoint  him  to  the  office  of  territorial  auditor 
without  the  advice  and  consent  of  the  legislative  council,  does 
not  confer  the  right  to  the  possession  and  emoluments  of  the 
said  office." 

The  arprainents  which  have  been  made  at  a  considerable 
Icngtli  on  this  hearing  as' to  the  general  power  of  the  execu- 
tive to  appoint,  under  the  clause  which  makes  it  his  duty  to 
*'  see  that  the  laws  are  faithfullv  executed,"  or  nnder  the 
doctrine  of  ex  necesaUate^  are,  I  think,  shown  not  to  be  con- 
trolling, by  the  decision  in  this^ame  Montana  case,  in  which 
tlicy  are  discussed  fully. 

It  appears  then,  from  a  consideration  of  all  the  statutes 
and  decisions  affecting  the  matter,  that  the  governor  has  no 
authority  conferred  upon  him  to  make  any  appointment  to 
the  office  of  attorney-general,  without  the  concurrence  of  the 
council,  after  the  first  organization  of  a  territory,  except  to 
fill  vacancies  occurring  during  the  recess  of  the  legislative 
council,  from  resignation  or  death ;  and  the  present  circum- 
stances not  falling  within  that  limitation,  that  he  had  no 
power  to  make  the  appointment  of  Mr.  Fiske  on  Febmary 
14.     . 

This  brings  us  to  the  second  question,  viz.:  If  the  gov- 
ernor has  no  power  to  appoint,  under  the  circumstances,  does 
Judge  Waldo,  the  late  incumbent,  "  hold  over?  " 

In  favor  of  this  proposition,  language  of  the  Compiled 
Laws,  page  84,  sec.  7,  is  quoted : 

"  The  governor  by  and  with  the  advice  and  consent  of  the 
legislative  council  shall  appoint  an  attorney-general  who  * 
*  *  shall  hold  his  office  for  two  years,  and  until  his  suc- 
cessor shall  be  appointed  and  qualified," 

And  also  a  section  on  page  514,  as  follows:  "All  officers 
appointed  or  otherwise,  shall  continue  in  office  and  in  the  dis- 
churge  of  their  duties  until  others  are  appointed  or  elected 
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and  qualified  according  to  law,"  as  well  as  certain  California 


The  first  section  cited,  however,  does  not  seem  to  apply  to 

official  appointed  •  by  the  governor  to  fill  a  vacancy ;  and 
the  latter,  which  was  adopted  in  1851,  was  shown  to  have 
ref^pence  in  all  probability  only  to  persons  then  in  office  and 
•  to  the  pecnliar  circnmstances  of  that  time. 

In  opposition  to  the  California  decisions,  others  from  the 
same  state,  together  with  some  from  different  sonrces,  and 
tbe  opinions  of  distingnished  annotators  on  the  constitution, 
were  produced. 

Bat  the  plain  langnageof  section  1858,  under  which  Judge 
Waldo  was  appointed,  really  seems  to  leave  little  to  conjic- 
tare  in  the  matter. 

It  Bays  distinctly  that  the  commission  in  such  cases  ^^  shall 
expire  at  the  end  of  the  next  session  of  the  legislature ; "  and 
tbe  reason  of  this  in  case  of  appointments  made  under  sueli 
cireamatances,  seems  plain.  The  appointee  was  never  con- 
firmed by  the  council,  and  the  obvious  intention  is  that  he 
shall  not  continue  in  office  longer  than  the  exigency  occa- 
sioned by  the  vacancy  requires,  without  their  concurrence. 

The  language  is  so  distinct  that  it  cannot  well  be  misunder- 
stood or  explained  away,  and  I  think  makes  it  clear  that  the 
term  of  Judge  Waldo  expired  with  the  end  of  the  session  of 
the  legislative  council,  on  the  night  of  February  13th  last. 

This  leads  to  the  conclusion  that  a  vacancy  exists  in  tiie 
office,  which,  under  existing  laws,  can  only  be  filled  by  the 
DOtnination  by  the  governor  and  confirmation  by  the  council ; 
and  it  is  nrgod  that  no  council  session  is  soon  to  be  held,  and 
that  the  existence  of  sncli  a  vacancy  is  most  unfortunate. 
As  to  this  there  can  bo  little  question,  but  it  is  not  a  matter 
with  which  the  court  has  to  do,  or  which  it  can  remedy.  In 
this  connection  I  quote  the  language  of  the  opinion  in  the 
Jfontana  case  previously  referred  to.  "  In  reply  to  the  que- 
ries of  counsel^  that  if  the  governor  has  not  the  power  of 
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Waldo  was  appointed  and  commissioned  as  attorney-general 
to  fill  the  then  existing  vacancy  in  the  oflice  occasioned  by 
the  resignation  of  his  predecessor,  Hon.  William  Breeden. 
That  said  Waldo  is  still  alive  and  has  never  resigned. 

2d.  That  at  the  then  next  session  of  the  legislative  assem- 
bly of  the  territory,  which  was  the  last  session,  and  on  the 
last  day  thereof,  the  governor  of  the  territory  nominated 
said  Fiske  for  the  oflSce  of  attorney-general  to  the  legislative 
conncil.  That  the  said  council  on  that  day  voted  upon  the 
question  of  confirming  said  nomination  and  thereby  voted 
against  and  refused  to  confirm  the  same. 

That  thereafter,  upon  the  same  day,  and  after  a  consider- 
ation of  said  vote,  said  council  again  voted  upon  the  question 
of  confirming  such  nomination,  and  thereby  again  voted 
against  and  refused  to  confirm  the  same. 

And  that  thereafter,  on  the  same  day,  the  governor  again 
nominated  said  Fiske  for  said  oflice  to  said  council,  but  such 
nomination  did  not  come  before  said  council  in  executive 
session,  and  said  assembly  adjourned  on  tliat  day,  sine  die, 
without  any  action  having  been  taken  by  such  council  upon 
said  last  nomination. 

3d.  That  thereafter,  and  after  the  termination  of  the  said 
session  of  the  legislature,  the  governor  of  the  territory  on 
his  sole  authority,  executed  and  delivci'cd  to  said  Fiske  a 
commission  purporting  to  authorize  and  empower  him  to 
hold  and  perform  the  duties  of  said  office. 

By  neglectinor  to  nominate  any  one  to  the  council  to  fill  a 
vacancy,  he  might  by  his  own  act  create  the  contingency 
whei^ein  he  could  fill  the  oflice  under  all  circumstances  inde* 
pendently  of  the  council,  and  in  this  way  entirely  ignore 
the  provisions  of  law  placing  restrictions  upon  his  patronage; 
or  he  might  create  such  a  contingency  by  repeatedly  nomi- 
nating the  same  candidate  whom  the  council  refuse  to  con- 
firm, and  then  after  the  adjournment  of  the  legislature 
appoint  the  rejected  candidate. 

We  do  not  hesitate  to  say  that  all  this  would  be  in  direct 
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oontravention  of  the  spirit,  policy  and  object  of  the  law. 
And  that  the  general  grant  of  power  to  the  governor  to 
''  take  care  that  the  laws  be  faithfully  executed,"  was  not 
intended  to  cover  cases  of  this  kind. 

Mr.  Fiske  claims  title  to  the  office  npon  still  another 
ground,  which  is  that  the  governor  had  authority  to  appoint 
him  under  the  circumstances,  by  virtue  of  the  act  of  congress 
of  1872  (U.  S.  Eev.  Stat.,  sec!  18S),  which  provides  as  fol- 
lows : 

"  In  any  of  the  territories,  whenever  a  vacancy  happens 
from  resignation  or  death  during  the  recess  of  the  legislative 
oouucil,  in  any  office  which  under  the  organic  act  of  the 
territory  is  to  be  filled  by  appointment  of  the  governor  by 
and  with  the  advice  and  consent  of  the  council,  the  governor 
shall  fill  such  vacancy  by  granting  a  commission  which  shall 
expire  at  the  end  of  the  next  session  of  the  legislative  coun- 
cil." 

This  act  covers  the  office  of  attorney-general. 

It  is  contended  in  behalf  of  Mr.  Fiske's  appointment,  that 
inasmuch  as  the  recess  appointment  of  Mr.  Waldo  was  to 
fill  the  vacancy  occasioned '  by  the  resignation  of  his  prede- 
cessor, such  vacancy  continued  after  the  expiration  of  Mr. 
Waldo's  commission,  and  tliat  by  reason  of  such  continuation 
into  the  recess  commencing  at  the  end  of  the  last  session  of 
the  council,  the  governor  had  the  authority  to  fill  such 
vacancy  by  Mr.  Fiske's  appointment  under  such  act  of  con- 
gress. 

This  construction  of  the  provisions  of  that  act  cannot  be 
upheld. 

*'  The  governor  shall  fill  such  vacancy  by  granting  a  com- 
mission," etc,  is  the  language  of  that  act 

If  tJie  vacancy  was  so  filled  by  the  appointment  of  Mr. 
Waldo,  and  he  was  thereby  de  jwre^  as  well  as  defaoto^  con- 
etitnted  an  attorney-general,  of  which  there  can  be  no  doubt, 
then  there  oonid  be  no  further  continuance  of  that  particular 
vacancy.  So  far  as  filling  that  vacancy  was  concerned^  the 
0 
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govenior'B  authority  had  been  exercised  and  exhanBted  hy 
Mr.  Waldo's  appointment. 

Under  the  cirenmstances^  therefore,  this  act  of  congress 
conferred  no  authority  on  the  governor  to  support  Mr.  Fiske. 

Upon  the  foregoing  facts  we  are  asked  to  declare  the  law 
applicable  to  the  question  involved. 

One  of  the  grounds  upon  which  Mr.  Fiske  claims  title  to 
the  office  is  that  the  governor' was  duly  authorized  to  appoint 
and  commission  him  under  the  circumstances,  by  virtue  of  a 
law  passed  by  the  territorial  legislature  in  the  year  1854, 
which  provides : 

'^That  in  all  cases  wherein  the  governor  is  or  may  be 
authorized  by  law  to  make  appointments,  by  and  with  the 
advice  and  consent  of  the  council,  he  is  hereby  authorized  to 
make  such  temporary  appointments  during  the  recess  of  the 
legislative  assembly  to  continue  until  the  meeting  of  the  same.'' 

The  terms  of  this  act  are  broad  enough  to  cover  every  con- 
ceivable contingency  under  which  a  vacancy  might  occur, 
and  to  authorize  the  governor,  during  a  recess  of  the  legisla- 
ture, to  make  an  appointment  filling  the  same. 

But  was  this  territorial  law,  or  any  part  of  it,  ever  within 
the  legislative  powers  granted  by  congress,  and  therefore 
valid  ? 

The  act  of  congress  providing  for  a  territorial  government 
for  New  Mexico,  commonly  called  the  organic  act,  provides 
that  ^'  all  township,  district  and  county  officers,  not  herein 
otherwise  provided  for,  shall  be  appointed,  or  elected,  as  the 
case  may  be,  in  such  manner  as  shall  be  provided  by  the  gov- 
ernor and  legislative  assembly. 

'^  The  governor  shall  nominate,  by  and  with  the  advice  and 
consent  of  the  legislative  council,  and  appoint  all  officers  not 
herein  otherwise  provided  for." 

The  organic  act  further  provides  as  follows : 

"  The  legislative  power  of  the  territory  shall  extend  to  all 
rightful  subjects  of  legislation  consistent  with  the  constitu- 
tion of  the  United  States,  and  the  provisions  of  this  act." 
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The  restriction  here  as  to  consistency  with  the  constitution 
wonid  inclnde  the  laws  of  congress  warranted  bj  the  consti- 
tntion. 

The  foregoing  provisions  of  the  organic  act  contain  all 
the  powers  granted  to  the  legislative  branch  of  the  territorial 
government,  so  far  as  the  office  of  attorney-general  was  con- 
cerned, at  the  time  these  appointments  were  made. 

The  office  of  attorney-general  is  a  territorial,  and  not  a 
township,  connty  or  district  office.  And  when  we  consider 
the  fact  that  congress  has  invested  the  legislative  branch  of 
the  territorial  government  with  ample  power  to  provide  by 
law  for  filling  any  vacancy  that  may  occur  in  a  township, 
connty  or  district  office,  and  has  withheld  snch  power  as 
r^ards  territorial  offices,  and  instead  thereof  has  provided 
by  express  law  how  snch  territorial  offices  shall  be  filled,  it 
follows  by  necessary  and  unavoidable  implication  that  the 
territorial  legislature  has  no  power  to  provide  by  law  any 
other  or  different  mode  of  filling  a  vacancy  in  the  office  of 
attorney-general. 

And  such  act  of  the  territorial  legislature  would  be  incon- 
sistent with  the  provisions  of  the  organic  act,  and  thereby 
excluded  from  its  present  legislative  powers. 

The  law  passed  by  such  legislature  on  the  subject,  and 
above  referred  to,  therefore  is  null  and  void  and  conferred 
no  authority  on  the  governor  to  appoint  Mr.  Fiske  under  the 
circumstances :     1  Montana  Reports,  252. 

Mr.  Fiske  claims  title  to  the  office  on  another  ground, 
which  is  that  the  governor  had  authority  to  appoint  him 
under  the  circumstances  by  virtue  of  that  provision  in  the 
organic  act  which  makes  it  his  duty  to  "  take  care  that  the 
laws  be  faithfully  executed."    The  answer  to  this  is: 

1st.  Tlie  oflSce  of  attorney-general,  though   no  doubt  a 
convenience,  is  not  a  necessary  incident  to  the  executive 
department  of  the  territorial  government,  and 
2d.  Such  appointment  is  in  contravention  of  the  law. 
If  the  principle  here  contended  for  in  favor  of  sustaining 
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this  appointment  be  maintained,  then  the  governor  has  the 
whole  matter  of  appointments  of  this  description  in  his  own 
liands. 

The  appointment  of  Mr.  Fieke  being  without  authority  of 
law,  and  therefore  void,  Mr.  Waldo  comes  in  and  claims  title 
to  the  office  upon  the  sole  ground  that  in  the  absence  of 
express  affirmative  provisions  by  statute,  giving  appointees 
like  himself  the  right  to  hold  over  beyond  the  expiration  of 
their  commissions,  he  has,  on  sound  principles  of  law,  based 
upon  public  majority,  the  right  to  so  hold  over  until  his 
successor  shall  have  been  appointed  by  the  governor,  with 
the  advice  and  consent  of  the  legislative  council,  there  being 
no  other  legal  mode  of  appointing  his  successor. 

In  support  of  this  proposition  the  cases  of  Stratton  v, 
Oultariy  28  Cal.,  44,  and  the  People  v.  Stratum,  28  Oal.,  883, 
with  the  cases  therein  referred  to  as  recited  authority. 

The  broadest  application  that  can  be  made  of  the  princi- 
ples contended  for,  as  enumerated  by  these  California  decis- 
ions, .is  that  when  a  statute  in  general  terms  provides  that 
the  regular  term  of  an  officer  shall  be  a  certain  period  of 
time,  and  contains  no  express  provisions  that  the  incumbent 
may  hold  over  at  the  expiration  of  his  term  until  the  office 
be  filled  by  his  successor,  then  such  incumbent  if  elected  or 
appointed  as  contemplated  by  law  for  and  during  such  regu- 
lar term,  may,  ex  neceasitatej  hold  over  until  his  successor  is 
so  elected  or  appointed. 

If,  for  instance,  the  law  fixing  the  regular  term  of  office 
of  auditor-general  at  two  years  contained  no  provision  that 
•  the  regular  appointee  for  any  such  term  might  hold  over, 
and  if  under  such  a  law  Mr.  Waldo,  instead  of  holding  the 
office  under  a  recess  appointment,  had  been  appointed  by 
the  governor  with  the  advice  and  consent  of  the  council,  for 
the  regular  term,  then  a  failure  of  an  appointment  in  like 
manner  of  a  successor  at  the  end  of  the  term,  he  might  hold 
over  ex  necessitate. 

But  this  salutary  principle  of  law,  based  upon  public 
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necessity,  can  have  no  application  to  a  recess  appointment 
like  that  of  Mr.  "Waldo's  under  said  act  of  congress. 

In  the  case  of  McGall  v,  Byram  Manirf a  during  Co,^  6 
Conn.,  427,  where  this  subject  is  discussed  at  length,  tlic 
principle  was  affirmed  and  cited  witli  approval  in  these  Cali- 
fornia decisions,  that  a  statute  might  be  so  restrictive  by  the 
expression  or  implicatiop  of  a  negative  as  to  terminate  the 
holding  of  an  office  at  a  speeitied  time. 

The  act  of  congress  under  which  Mr.  Waldo  was 
appointed  is  a  statute  of  this  description. 

The  language  of  the  act  is,  "  The  governor  shall  fill  such 
vacancy  by  granting  a  commission  which  shall  eicpire  at  the 
end  of  the  next  session  of  the  legislative  council." 

What  language  could  be  employed  that  would  be  more 
rtistrictive  by  the  implication  of  a  negative ;  or  would  more 
clearly  express  on  the  part  of  congress  that  the  incumbent 
should  not  hold  over  upon  the  expiration  of  his  commission? 

The  object  and  policy  of  the  law  as  expressed  in  the  act  of 
congress  aforesaid,  and  the  provisions  of  the  organic  act 
regarding  this  class  of  officers,  are  obvious. 

Except  in  the  two  contingencies  specified  they  are  to  bo 
filled  by  the  joint  concurrence  of  the  governor  and  council. 

Bat  if  an  incumbent  holding  an  office  of  this  kind  under 
a  recess  appointment  has  the  right  to  hold  over,  then,  the 
governor  making  any  such  appointment  has  it  in  his  power 
to  keep  the  office  filled  by  neglecting  to  make  any  nomina- 
tion to  the  council,  or  otherwise  conferring  with  that  body 
on  the  subject. 

It  was,  no  doubt,  the  intention  of  congress  to  prevent  this 
by  so  restricting  the  patronage  of  the  governor  that  the 
recess  appointments  he  is  authorized  to  make  shall,  uncon- 
«litionalIy,  terminate  at  the  end  of  the  next  session  of  the 
legislative  council,  and  that  he  shall  have  no  authority  to 
make  recess  appointments  to  offices  of  this  description  except 
when  vacancies  occur  by  death  or  resignation. 
We  all  concur,  therefore,  in  the  opinion  that  neither  Mr. 
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Waldo  nor  Mr.  Fiske  is  entitled  to  the  office  of  attorney-gen- 
eral, and  that  the  office  is  vacant. 
The  application  of  each  to  appear  as  that  officer  is  denied. 


Ettgenb  a.  Fiskb  y.  William  Bbbsdsv. 

January  SO,  1881, 

Attobnbt-Genbbau    (1)  Office  of^  vaeani,    * 

1.     Ever  since  the  adjournment  of  the  last  session  of  the  territorial  legis- 
lature, tlie  office  of  attorney-general  has  been,  and  still  is  yacant 

EM,  therefore,  that  no  action  can  be  maintained  by  one  who 
claims  to  be.  but  is  not,  attorney-general,  against  one  who  is  alleged 
to  have  been  wrongfully  introduced  into  such  office  and  to  have 
wrongfully  received  fees  as  such  officer. 

Appeal  from  the  District  Court  of  Santa  Fe  connty. 

The  facts  appear  in  the  opinion  of  the  court 

JSugene  A.  Flske^  pro  ee. 

1.  The  plaintiff  was  at  the  time  this  cause  accrued,  attor- 
ney-general of  New  Mexico :  Organic  Act  of  New  Mexico, 
Sept.  9,  1850  (9  United  States  Statutes,  p.  449) ;  Rev. 
Statutes  U.  S.,  sees.  1858,  1841  and  1857 ;  Art.  2,  sec.  3, 
Constitution  of  the  United  States ;  Pascal's  Annotated  Con- 
stitution U.  S.,  p.  182 ;  Act  relative  to  Jesuits,  20  U.  S.  Stats., 
p.  280;  Pascal's  Annotated  Constitution  of  United  States 
Statutes,  p.  174,  note  198 ;  Rev.  Statutes  of  New  Mexico, 
sec.  23,  Act  February  28,  1862,  pp.  86, 88 ;  Id.,  sees.  4  and  5, 
art.  6,  chap.  10,  pp.  82,  84 ;  Session  Laws  N.  M.,  sec.  2,  Act 
Jan.  8,  1874,  p.  16  ;  Eev.  Statutes  N.  M.,  Act  1854,  pp.  628, 
744 ;  United  States  v;.  Kirkpatrick^  9  Wheaton,  734 ;  United 
States  V.  KlrTcpatriohj  4  Sawyer,  593  ;  Gate  v.  Rose^  2  Duval 
(Ky.),  244 ;  People  v.  Bain,  6  Cal.,  509  ;  Peppin  v.  State,  2 
Sneed.,  45  ;  4  Op.  Atty.-Genl.  U.  S.,  p.  523  ;  Clmton  v,  Engle- 
hrecht,  13  Wall.,  446 ;  Min-eri  Bank  v.  Iowa,  12  How.,  p.  8 ; 
5  Op.  Atty.-G-enl.,  525  ;  Beebe  v.  Robinson,  52  Ala.,  p.  66. 
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2.  It  is  admitted  that  plaintifi  was  present  in  court  and 
offered  to  perform  the  duties  of  attorney-general  at  the  time 
the  canse  of  action  accrued  to  plaintiff. 

3.  The  performance  of  the  duties  of  an  office  by  an 
intmder,  does  not  impair  the  right  of  the  true  incumbent  to 
the  emoluments  of  the  office.  The  salary  of  an  office  is  inci- 
dental to  its  title  and  not  its  occupancy.  An  officer  de  jure 
can  collect  fees  received  by  an  officer  de  facto^  though  the 
latter  performs  the  services.  Payment  to  an  officer  de  facto 
is  no  bar  to  recovery  by  the  party  legally  entitled :  CarroU 
V.  Sielenthaler,  87  Cal.,  193 ;  People  v.  Miller^  34  Mich., 
458,  9  Am.  Reps.,  131 ;  State  v.  TaU^  70  N.  0.,  161 ;  Dar- 
key V.  Smyth^  28  Cal.,  21 ;  Mayfidd  v.  Moore^  63  III,  428, 
6  Am.  Eep,,  521 ;  Mayor  a/nd  Aldermen  cf  Memphis  v. 
Wbcdtoardy  60  Tenn.,  A.  D.  1874 ;  Bodd  v.  Weaver,  34 
Tenn.  (2  Sneed.),  673  ;  Pearoe  v.  Hawkins,  '2  Swan  (Tenn.), 
80 ;  People  o.  Tann,  3  Barb.,  193. 

T,  B.  Catron  and  H.  X.  Waldo,  for  appellee. 

The  appellant  relies  upon  the  claim  that  he  is  attorney- 
general  of  the  territory  of  New  Mexico,  and  as  such  is  entitled 
to  recover  the  fees  and  compensation  received  by  appellee  for 
services  (such  as  are  usually  performed  by  the  attorney-gen- 
eral), performed  by  appellee  under  an  appointment  by  the 
court  below.  Appellant  is  not,  and  was  not  attorney-gen- 
eral, or  entitled  to  any  fees  or  compensation  as  such  :  Opin- 
ion of  Chief  Justice  Prince,  ante,  p.  49 ;  Fiahe  v.  Rogers, 
1  Mont,  Be  vised  Statutes  IT.  S.,  sees.  1857  and  1858. 

If  the  appellant  was  the  attorney-general,  he  still  would  have 
no  cause  of  action  against  the  appellee.  The  fees  and  moneys 
received  by  appellee  were  for  services  performed  by  him 
upon  an  appointment  by  the  court;  he  did  not  assume  or 
claim  to  be  attorney-general ;  he  was  not  an  usurper  of  or 
intruder  into  that  office.  He  was  simply  appointed  to  per- 
form certain  services,  on  account  of  which  the  appellant  has 
no  daiBU    Tlere  was  no  privity  between  the  appellant  and 
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appellee  upon  which  to  base  an  action  of  assnmpeit  by  the 
appellant  against  the  appellee  :     1  Ohitty,  99. 

Bristol,  Associate  Justice :  Engene  A.  Fiske,  the  appel- 
lant, was  the  plaintifiE  below,  and  William  Breeden,  the  appel- 
lee, was  the  defendant  below. 

The  plaintiff  below  sped  the  defendant  in  an  action  of 
assumpsit  to  recover  the  value  of  certain  fees  which  the 
plaintiff  claimed  the  defendant  had  received  as  attorney-gen- 
eral by  appointment  of  the  court,  the  plaintiff  claiming  that 
he  was  attorney-general,  and  entitled  to  the  fees  aforesaid, 
on  the  ground  that  the  defendant  had  wrongfully  received 
said  fees  as  attorney-genei'al,  as  he  had  been  wrongfully  intro- 
duced into  the  office  by  means  of  such  appointment. 

The  material  facts  were  agreed  uj^on  between  the  parties  as 
evidence,  and  submitted  to  the  court  below  for  judgment 
thereon,  and  judgment  was  entered  in  favor  of  the  defendant. 

In  the  case  of  The  Territory  v.  Joseph  Stokes  and  William 
MuUeriy  ante,  p.  49,  in  which  the  question  as  to  who,  if  any 
one,  was  attorney-general,  we  decided  at  a  previous  day  of  this 
term  among  other  things  that  said  Fiske  was  not  attorney-gen- 
eral, and  in  effect  that  ever  since  the  adjournment  of  the  last 
session  of  the  territorial  legislature,  the  oflRce  of  attorney-gen- 
eral has  been  and  still  is  vacant.  The  facts  agreed  upon  in 
that  case  and  this  case,  so  far  as  the  right  of  said  Fiske  to  the 
office  is  concerned  are  substantially  the  same. 

These  facts  are  specifically  stated  in  the  opinion  of  the  court 
in  that  case,  and  will  not  be  repeated  here. 

For  the  reason  stated  in  the  opinion  of  the  court  in  that 
case,  based  upon  said  facts,  we  hold  in  this  case  that  the  said 
plaintiff  is  not  entitled  to  recover,  and  that  the  judgment  for 
the  defendant  in  the  court  below  ought  to  be  sustained. 

Judgment  below  affirmed  with  costs. 
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Thb  Tebsitory  of  Ksw  Mbhoo  y.  Dora  Dwbngeb. 

January  $S^  1881, 

MuRDEB,  EvTDBNCB,  ADMISSIONS.  (1)  GomptiefMy  of,  heno  affected  by 
time  of  makmg  admisgions,  and  by  Hms  of  oeowrrenee  of  fo/cU  ad- 
miVcd. 

SxiCB.    (2)  Arcesisory,  guilt  of  prineipaU  to  bo  ettabliahad. 

Saxwl    (8)  Boidenee  of  yuiU  of  prinoipala  and  of  aoeessoi'y, 

Sakk.    Samb.    (4)  Instruction  limiting  application  of  nuh  ooidonee, 

Sajm E.     Same.    (5)  Adrmsion  held  adrmmblo. 

1.  The  time  when  an  admission  is  made  does  not  affect  its  competence  as 
evidence,  even  though  it  be  made  years  after  the  commission  of 
the  crime  to  which  it  relates.  The  time  of  the  occurrence  of  the 
facts  admitted  is  of  more  consequence,  however,  and  if  remote  from 
the  date  of  the  crime,  a  serious  question  might  be  raised  as  to  (lie 
competence  of  the  admissions  concerning  them.  But  not  so,  if  the 
facts  occurred  within  a  short  while  after  the  crime  was  committed. 

Held,  That  where,  within  a  day  after  the  murder  was  commit- 
ted, the  prisoner  said:  **  You  need  not  blame  the  boys  for  rob- 
bing him  of  his  clothes  ;*'  that  "  in  Germany  there  was  a  case  of 
the  kind  where  a  man  was  murdered  and  the  body  was  identified 
by  the  clothing,*'  and  that  that  was  the  reason  why  she  sent  the  sack 
along  to  briag  the  clothes  home,  both  the  admissions  and  facts  were 
sufficiently  proximate  to  the  murder  to  be  competent  evidence.  So 
also,  an  admission  by  the  prisoner  as  to  the  concealment  of  the  coat 
in  a  quilt,  wa.s  held  competent. 

2l  In  the  trial  of  a  person  as  accessory  to  a  murder  committed  by  sev- 
eral, the  guilt  of  the  principals,  or  of  some  one  of  them,  must  first  be 
established  by  competent  testimony. 

S.  In  such  a  case  there  is  no  distinction  between  the  competency  of 
evidence  as  to  the  guilt  of  the  principals  and  of  evidence  as  to  the 
guilt  of  the  accessory.  Any  testimony  which  is  competent  evidence 
regarding  either  branch  of  the  case  is  admissible. 

4.  Bnt  where  certain  evidence  relates  wholly  to  the  principals,  perhaps 
an  instruction  may  be  framed  requiring  the  jury  to  limit  the  applica- 
tion of  that  evidence  to  them  alone,  and  requiring  the  jury  not  to 
consider  it  with  reference  to  action  or  complicity  of  the  accessory. 

5.  An  admission  by  one  of  the  principals,  a  son  of  the  accessory,  that 
"my  mother  and  Mr.  Touug  put  up  the  Job  that  we  were  to  kill 
him  ;  the  plan  was  made  at  the  breakfast  table  the  morning  we  went 
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out  to  kill  him/'  relates  not  only  to  the  guilt  of  the  priDcipah  but 
also  to  the  guilt  of  the  accessory,  and  is  competent  as  to  both  issues. 
An  instruction  which  would  exclude  this  admission  from  the  Jury  is 
erroneous. 

Appeal  from  the  District  Court  for  Dofia  Ana  county, 
JBristol,  J. 

Tlio  facts  appear  in  the  opinion  of  the  conrt. 

Bail  dk  Oa/rrison^  for  appellant. 

Tlie  indictment  in  this  case  is  in  the  form  used  for  indict- 
ments of  accessories  before  the  fact  to  murder  at  common 
law.  The  court  below  treated  it  as  an  indictment  for  murder 
in  the  fifth  degree  under  our  statute,  holding  that  the  com- 
mon law  crime  of  accessory  to  murder  before  the  fact,  was, 
under  our  statute,  nothing  more  nor  less  than  murder  in  the 
fifth  degree.  We  regard  this  as  the  correct  view ;  at  all  events 
the  evidence  to  convict  must  be  the  same  in  either  case. 

The  court,  in  charging  the  jury,  has  properly  laid  down 
tlie  law  as  to  the  two  propositions  to  be  passed  upon.  It  is 
in  the  application  of  the  evidence  of  which  we  complain. 

The  jury,  no  doubt,  assumed  (and  was  warranted  in  so 
doing  under  the  instructions  given  by  the  court)  that  all 
tlie  confessions  and  declarations  of  the  several  parties,  as 
detailed  by  the  witnesses  for  the  prosecution,  were  proper 
and  competent  evidence  to  be  considered  in  the  determina- 
tion of  both  of  the  above  propositions. 

From  this  we  dissent.  Tliis  was  error.  We  therefore 
maintain  that  the  sixth,  seventh  and  eightli  instructions  asked 
for  by  the  defendant  ought  to  have  been  given. 

The  eighth  instruction  asked  for  by  the  defendant  states 
the  law  as  applicable  to  this  case,  correctly:  Bishop  Crim. 
Law,  sec.  67,  and  the  authorities  there  referred  to ;  Wharton 
Crim.  Law,-  sec.  703  ;  Roscoe  Grim.  Ev.  (side  page),  64: ;  Ros- 
coe  Crim.  Ev.  (side  page),  222. 

When  an  accessory  before  the  fact  to  murder  was  tried, 
after  the  principal  had  been  tried  and  executed,  Parke,  B.^ 
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ordered  the  proceedings  to  be  conducted  in  the  same  manner 
as  if  the  principal  was  then  on  his  trial,  and  the  evidence 
against  the  accessory  was  not  gone  into  until  the  case 
against  the  principal  was  conclnded :  Ratcliff's  case  cited 
by  Roscoe  Crim.  Ev.  (side  page),  222.  The  guilt  of 
the  principal  felon,  in  the  case  before  the  English 
jadge,  was  treated  as  an  independent  consideration,  and 
was  not  blended  with  the  guilt  of  the  accessory  as  was  done 
in  the  case  at  bar.  This  English  case  cannot,  as  we  con- 
ceive, be  distinguished  from  the  one  at  bar,  and  the  proper 
mode  of  conducting  cases  of  this  character  is  in  that  case 
clearly  marked  out. 

The  principal  felons  were  on  trial  in  this  case,  and  arc 
in.  all  cases  of  this  character.  The  guilt  of  the  princip.il 
felons,  or  some  one  of  them,  must  first  be  established  by 
competent  testimony.  This  is  the  first  proposition.  This 
being  proven,  the  second  proposition  is  to  be  established : 
Did  the  defendant  by  her  act  or  procurement  cause  such 
murder  to  be  committed  ?  Now,  if  it  be  conceded  that  fl»o 
confessions  of  the  principal  felons  are  competent  evidence  to 
go  to  the  jury  in  determining  their  guilt,  are  not  such  con- 
fessions improper  when  the  jury  come  to  consider  the  secoiirl 
proposition — that  is,  the  defendant's  guilt?  Her  guilt,  if 
guilty  at  all,  consists  in  her  having  by  some  means  procured 
the  murder — ^to  be  committed,  and  not  in  the  commission  of  it. 

It  must  be  borne  in  mind  that  the  defendant  was  not  in 
this  case  indicted  jointly  with  the  principal  felons.  The 
court  below  held,  that  the  confessions  and  declarations  of  the 
principals  were  competent  and  legal  evidence  to  establish 
both  the  propositions  laid  down  in  the  charge— or  rather, 
that  such  confessions  were  proper  evidence  to  be  considered 
by  the  jury.  From  this  view  we  dissented  at  the  trial  of  the 
case^  and  we  still  dissent,  and  we  insist  that  the  eighth  in- 
struction asked  for  by  the  defendant  should  have  been  given: 
That  these  confessions  were  not  legal  evidence  tending  to 
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establish  either  of  the  foregoing  propositions — and  certainly 
not  the  second,  as  to  what  part  she  had  in  the  kiUing  of  the 
deceased,  and  whether  or  not  it  was  done  by  her  act  or  pro-  . 
curement.  The  instruction  might  have  been  differently 
worded,  and  the  line  between  these  legal  propositions  might 
have  been  more  sharply  drawn.  The  jury  had  not  only  to 
consider  whether  or  not  the  principal  felons  were  guilty  as 
charged  in  the  indictment,  but  it  was  also  necessary  to  iind 
whether  she  was  guilty  in  the  manner  charged  against  her  in 
the  same  indictment.  That  is  to  say,  whether  or  not  such 
homicide  was  committed  by  her  act  or  procurement.  She 
could  not  be  guilty  and  they  innocent.  The  converse,  how- 
ever, is  not  true.  They  might  be  guilty  and  she  innocent ; 
<and  this  instruction,  as  we  understand  it,  asks  that  the  jury 
in  considering  her  case — as  to  whether  or  not  such  murder 
was  inflnenced  by  her  act  or  procurement — the  jury  should 
not  give  these  confessions  any  weight,  as  tending  to  prove 
the  charge  as  alleged  against  her  in  this  indictment.  This  is 
the  idea  embraced  in  the  eighth  instruction.  If  incorrect  at 
all,  it  is  too  narrow  and  to  the  defendant's  prejudice.  The 
territory  cannot  complain. 

Under  the  charge  and  instructions  given  by  the  court,  the 
jury  was  misled.  The  jurora  were  substantially  informed 
by  the  court,  that  these  confessions  were  not  only  proper  evi- 
dence for  them  to  consider  in  determining  the  question  as  to 
whether  the  principals  or  one  of  them,  did  murder  the 
deceased,  Henry  F.  Dwenger,  as  charged  in  the  indictment, 
but  that  the  said  confessions  were  likewise  legal  and  compe- 
tent evidence  for  their  consideration  in  determining  whether 
such  murder  was  committed  by  the  principal  felons  through 
or  by  the  act  or  procurement  of  the  defendant.  This  was 
error. 

The  principle  of  law  which  makes  the  confessions  and  dec- 
larations of  a  conspirator  evidence  against  his  co-conspirator 
cannot  have  any  application  in  this  case.    First,  because  it  was 
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not  Bhown,  by  any  competent  evidence  in  the  trial  of  tlic 
case,  that  any  conspiracy  existed  between  the  defendant  and 
the  principals,  before  the  killing  of  the  deceased,  Henry  F. 
Dwenger ;  and  secondly,  the  object  of  such  conspiracy,  if 
any  ewer  existed,  had  long  since  been  accomplished  before 
any  confessions  were  made  by  any  of  the  accused  parties :  3 
Greenleaf  Ev.,  sec.  94;  1  Greenlcaf  Ev.,  sees.  110,  111 ;  2 
Bishop  Crim.  Procedure,  229, 230 ;  Roscoe  Orim.  Ev.  (side 
page),  414  et  seq. 

The  court  erred  in  refusing  the  sixth  and  seventh  instruc- 
tions asked  for  by  the  defendant 

The  rnle  is  laid  down  by  Mr.  Roscoe,  in  his  work  on  Crim- 
inal Evidence  (4th  American  edition ;  and  this  is  the  edition 
which  is  cited  by  us) — side  page  94,  thus :  *'  It  may  bo 
thought  that  collateral  facts,  occurring  sodh  after  the  offense, 
with  which  the  prisoner  is  charged,  may  sometimes  afford  as 
reasonable  a  presumption  of  guilty  knowledge,  as  when  the 
facts  occurred  at  some  time  before  the  offense ;  but  it  would 
aeem  from  the  cases  that  where  evidence  is  given  of  collat- 
eral circumstances  to  show  the  prisoner's  guilty  knowledge, 
it  mnst  in  general  appear  that  those  circumstances  occurred 
previously  to  the  commission  of  the  offense  with  which  he  is 
charged,"  etc. 

All  the  admissions  and  declarations  of  the  defendant  bear- 
ing upon  her  guilty  knowledge  were  made  after  she  had  been 
arrested,  and  more  than  two  months  after  the  commission  of 
the  murder.  Her  admissions,  taken  altogether,  while  they 
show  that  she  did  attempt  to  hide  and  cover  up  the  homicide 
at  the  same  time,  negatives  the  idea  that  she  knew  anything 
of  it  until  after  its  consummation.  Her  denials  of  this  fact,  in 
connection  with  her  subsequent  knowledge  must  have  some 
weight  with  the  jury,  if  properly  instructed  on  this  point. 
Bnt  we  maintain  that  all  her  acts  and  doings  in  the  way  of 
secreting  the  clothing  of  the  deceased,  subsuquont  to  the 
iiomicidc,  does  not  raise  the  slightest  presumption  of  her 
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giiilt  as  charged  in  this  indictment.  Tliis  species  of  evi- 
dence, while  it  would  undoubtedly  be  proper  under  an  indict- 
ment against  her,  as  accessory  after  the  fact,  is  exceedingly 
dangerous  and  improper  for  the  consideration  of  a  jury  in 
passing  upon  the  guilt  or  innocence  of  a  person  who  is  being 
tried  substantially  as  an  accessory  before  the  fact. 

/SI  B,  Newcomb^  for  appellee. 

The  appellant  admits  that  the  learned  judge  below  prop- 
erly laid  down  the  law  upon  the  only  two  propositions  to  be 
passed  upon. 

This  was  all  the  court  was  called  upon  to  do ;  in  fact^  it 
was  all  he  was  allowed  to  do  by  our  law.  See  Session  Law 
of  1880,  page  61,  sec.  23. 

The  two  propositions  to  be  passed  upon  by  the  jury  were : 
.  FH^rst.  Did  William  Young  and  "William  H.  Dwenger,  or 
either  of  them,  murder  Henry  F.  Dwenger! 

Second,  Did  this  defendant  incite,  move,  procure  of  the 
said  Yoiing  and  William  H.  Dwenger,  or  either  of  them,  to 
commit  this  murder? 

Now,  in  order  to  convict  defendant,  the  guilt  of  the  prin- 
cipal felons  had  to  be  first  established,  and  their  confessions 
were  proven  and  given  as  evidence  for  that  purpose,  and  no 
otlier,  and  was  competent  legal  evidence  for  that  purpose ; 
but  we  go  farther  and  say  it  was  proper  testimony  against 
defendant  upon  another  ground,  namely,  conspiracy. 

The  learned  counsel  for  defendant  assume  that  there  was 
TU)  evidence  of  a  conspiracy,  but  a  slight  examination  of  the 
facts  will  disclose  abundant  evidence  thereof. 

It  will  be  remembered  that  the  defendant  was  the  wife  of 
the  murdered  man ;  that  his  murderers.  William  Young  and 
William  H.  Dwenger,  lived  in  the  same  house  with  defend- 
ant and  her  husband  ;  that,  on  the  morning  Young  and  Wni. 
II.  Dwenger  took  the  old  man  out  into  the  mountains  and 
killed  him ;  just  before  they  started  on  their  murderous 
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expedition.  Young  and  defendant  were  seen  engaged  in  an 
earnest  conversation  outside  of  their  house. 

The  defendant's  declaration  that  she  sent  the  sack  along 
for  Uie  boys  to  bring  home  the  old  man's  clothes. 

The  fact  that  deceased  possessed  considerable  property^ 
which  was  after  his  death  divided  up  between  Young  and 
William  Dwenger  and  defendant ;  that  thej  did  all  continue 
to  live  together  until  they  were  arrested  and  lodged  in  jail. 

The  defendant's  contradictory  statements  as  to  the  old 
man's  whereabouts ;  all  tend  to  the  irresistible  conclusion 
that  a  deep-laid  plot  and  vile  conspiracy  had  been  formed  by 
these  three  villains  to  take  the  life  of  old  man  Dwenger,  to 
get  rid  of  him,  so  they  could  get  possession  of  and  enjoy  his 
property. 

Conspiracy  is  generally  proved  irom  circumstances.  No 
direct  evidence  need  be  given  of  the  fact  of  conspiracy  ;  it 
may  be  collected  from  the  circumstances  of  the  case  :  Ohit- 
ty's  Criminal  Law,  vol.  8,  p.  1143 ;  Greenleaf  s  Evidence, 
vol.  3,  p.  81,  sec.  93. 

The  appellant  does  not  deny  but  that  the  evidence  in  this 
ease  clearly  proved  her  guilt.  No  pretense  here  of  insuffi- 
ciency of  evidence  to  support  the  verdict. 

The  guilt  of  the  principal  felons  has  been  established  by 
no  lees  than  three  juries.  It  will  be  observed  that  this 
defendant  did  not  go  on  the  stand,  or  in  any  way  attempt  to 
show  her  innocence. 

Human  life  is  not  at  stake  here;  unfortunately,  the  law 
does  not  permit  of  her  being  hanged.  Justice'  has  only 
failed  in  this  case  by  the  law  providing  a  too  light  punish- 
ment. 

As  to  defendant's  confessions  being  made  after  the  fact 

not  being  admissible,  the  counsel  for  defendant  confuses  the 

mere  act  of  confessing  with  the  fact  of  confessing  to  acts 

that  occurred  after  the  fact. 

Now,  surely  it  will  not  be  contended  that  a  confession 
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made  after  the  act  was  committed  of  a  fact  that  took  place 
before  said  act  was  committed  is  not  competent  evidence,  as, 
for  example,  in  this  case,  the  sending  the  sack  with  the  mar- 
derers  to  bring  back  the  clothes  of  the  man  thej  are  taking 
out  to  murder.  Confessing  to  an  act  or  circumstance  that 
took  place  after  the  crime  was  consummated  may  not  be 
competent  to  prove  conspiracy;  but,  confessing  to  the  same 
act  or  circumstance  if  it  had  been  committed,  or  had  taken 
place  before  the  crime  was  committed,  would  be  good  evi- 
dence, although  the  mere  act  of  confessing  had  been  done 
after  the  commission  of  the  crime ;  but  it  will  be  remem- 
bered that  defendant's  admissions  were  not  proven  in  the 
case  to  establish  a  conspiracy,  but  to  prove  the  commission  of 
the  crime  of  murder  in  the  iif  th  (5th)  degree,  or  of  an  acces- 
sory before  the  fact  to  murder ;  to  which  case  we  do  not 
think  the  instructions  applied  to  conspiracy  has  any  applica- 
tion. 

The  learned  judge's  charge  in  this  case  is  very  full,  and 
quite  as  favorable  to  the  defendant  as  the  nature  of  the  case 
would  permit. 

The  only  complaint  here  is  that  the  juJge  should  have 
taken  from  the  jury,  as  to  a  part  of  the  case  evidence  that 
was  properly  in  the  case ;  this,  we  think,  he  was  not  obliged 
to  do — the  evidence  was  for  the  jury  alone.  There  was  no 
evidence  before  them  but  legal,  competent  and  proper  testi- 
mony. The  law,  it  is  admitted,  was  properly  laid  down  and 
given  to  the  jury.  This  was  all  the  court  could  be  asked  to 
do  ;  and  as  there  cannot  be  a  shadow  of  doubt  as  to  defend- 
ant's guilt,  no  injury  has  resulted  to  defendant,  substantial 
justice  has  been  done,  and  the  judgment  should  be  affirmed. 

Prince,  Chief  Justice :  This  is  an  appeal  from  the  judg- 
ment of  the  third  district  court,  sitting  in  Dofia  Ana 
county. 

The  defendant,  who  is  the  appellant,  was  indicted  by  the 
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grand  jurj  of  Grant  county,  at  the  July,  1879,  term,  as  an 
accessory  before  the  fact  to  the  murder  of  Henry  F.  Dwen- 
ger, William  Young  and  W.  H.  Dwenger  being  indicted  as 
principals. 

The  defendant  having  applied  for  and  taken  a  change  of 
venue  to  the  county  of  Dofia  Ana,  her  trial  was  had  at  the 
March,  1880,  term,  in  that  county,  the  principals  having 
been  first  tried  and  convicted. 

The  court  held  that,  under  our  territorial  law,  the  oflfense 
charged  was  murder  in  the  fifth  degree,  and  the  jury  brought 
in  a  verdict  of  guilty  of  murder  in  that  degree,  and  assessed 
the  punishment  at  ten  years'  imprisonment.  Before  sen- 
tence, the  prisoner's  counsel  moved  for  a  new  trial  on  various 
groanJs,  which  motion  was  denied  by  the  judge  presiding. 
Therenpon  the  defendant  appealed  to  this  court. 

The  matters  for  our  consideration  are,  fortunately,  nar- 
roired  down  to  a  small  number.  It  is^ conceded  by  the  de- 
fendant's counsel  that  the  action  of  the  court  below  in  treat- 
ing a  case  of  this  nature  as  murder  in  the  fifth  degree  under 
our  statute  was  correct ;  and  that,  in  tlie  charge  to  the  jury, 
the  two  propositions  for  that  body  to  pass  upon  in  determin- 
ing the  facts  were  properly  laid  down.  On  the  motion  for  a 
new  trial  five  specific  causes  were  assigned,  besides  the  formal 
ones.  These  five  consisting  of  alleged  errors  in  the  admis- 
sion of  testimony,  and  in  refusals  to  give  instructions  to  the 
jury  which  were  requested  ;  but  in  the  brief  and  argument 
of  counsel  for  the  defendant,  they  have  confined  themselves 
to  the  refusal  of  the  court  below  to  give  to  the  jury  the  sixth, 
seventh  and  eighth  of  the  instructions  requested  by  them  at 
the  trial ;  and  these  substantially  include  the  matters  of  evi- 
dence stated  in  the  motion  for  a  new  trial,  and  are  all  that 
we  have  to  consider.    These  are  as  follows : 

SiM.  "  The  jury  is  further  instructed  to  disregard  all  the 
evidence  in  this  case  purporting  to  be  the  admissions  or  con- 
fessions of  the  defendant,  Dora  Dwenger,  made  by  her  after 
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such  killing,  relating  or  pertaining  to  any  act  or  thing  done 
by  her  subsequent  to  the  homicide  of  the  said  Henry  F. 
Dwenger,  with  the  view  of  concealing  such  homicide,  or  for 
the  purpose  of  enabling  the  perpetrators  thereof  to  elude 
punishment." 

Seventh.  "  And  the  jury  are  further  instructed  that  all  con- 
fessions and  admissions  made  by  the  defendant  under  the  cir- 
cumstances and  in  the  manner  detailed  by  the  witnesses  for  the 
prosecution  tending  to  prove  her  concealment  of  such  homi- 
cide, ought  not  to  be  considered  by  the  jury  as  proving  or 
tending  to  prove  that  the  defendant  incited,  procured,  hired, 
counselled,  moved,  aided  or  commanded  the  said  Wm.  Young 
and  William  H.  Dwenger,  or  either  one  of  them,  to  kill  the 
said  Henry  F.  Dwenger,  as  charged  in  this  indictment." 

Eighth,  "  The  jury  are  further  instructed  that  the  confes- 
sions or  declarations  made  by  William  Young,  or  by  the  said 
Wm.  H.  Dwenger,  as  stated  by  witnesses  for  the  prosecution, 
are  not  legal  or  competent  evidence  in  this  case  against  the 
defendant,  and  ought  not  to  be  considered  by  the  jury  in 
their  deliberations  as  to  the  guilt  or  innocence  of  the  defend- 
ant, unless  the  jury  shall  further  believe  from  the  evidence 
that  the  defendant  was  present  when  such  confessions  or 
declarations  were  made  and  assented  thereto." 

It  was  argued  by  counsel  for  the  defendant  that  the  sixth 
and  seventh  instructions  should  have  been  given,  because  the 
admissions  of  the  defendant  were  made  two  months  after  the 
commission  of  the  murder,  and  also  because  they  related  to 
events  occurring  after  that  commission.  The  time  when  the 
admission  is  made,  however,  can  be  of  no  importiince ;  if 
years  after  the  crime  in  question,  it  would  have  just  as 
much  weight  and  be  just  as  binding  as  evidence.  The* time 
of  the  occurrence  of  the  acts  admitted  is  of  more  consequence, 
and  if  remote  from  the  date  of  murder  would  raise  a  serious 
question.  But  in  this  case  they  occurred  within  a  very  short 
time  after  the  murder,  and  as  to  one  act  of  special  hnport- 
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anee,  it  is  impossible  to  tell  from  the  evidence  whether  it 
occurred  before  or  after.  This  is  the  admission  of  tlie 
defendant  testified  to  by  the  witness  Hoffman,  as  follows : 

'*  You  need  not  blame  the  bo3's  for  robbing  him  of  his 
clothes.  I  sent  a  sack  along  to  bring  the  clothes  home.  She 
Baid  in  Germany  there  was  a  case  of  the  kind  where  a  man 
was  murdered  and  the  body  was  identified  by  the  clothing, 
and  that  was  the  reason  why  she  sent  the  sack  along  to  bring 
the  clothes  home ;  she  did  not  state  the  time,  whether  before 
or  after  the  killing.'' 

Sheriff  Whitehill  testified  substantially  to  the  same  state- 
ments by  the  defendant,  and, adds,  ^'  she  said  she  had  sent  the 
sack  for  them ;  at  the  time  she  spoke  I  thought  she  had  sent 
the  sack  up  at  the  time  ho  was  killed,  but  since  then  they 
have  all  told  me  that  the  clothing  was  brought  in  the  next 
day." 

So  at  the  farthest,  this  was  an  action  of  the  defendant  on 
the  next  day  after  the  murder,  and  directly  connected  with 
the  murdered  man  and  his  death,  and  as  such  it  is  admissible 
to  be  considered  by  the  jury  in  connection  with  the  other 
evidence  in  comiilg  to  their  conclusion. 

Of  a  similar  character  is  the  evidence  (in  the  form  of 
admission  by  the  defendant),  as  to  the  concealment  of  the 
coat  in  the  quilt.  While  not  conclusive  in  itself,  it  is  yet  so 
connected  with  the  murder  that  it  was  proper  to  go  before 
the  jury  as  a  circumstance  for  their  consideration.  Wc  tliink, 
therefore,  that  there  was  no  error  in  the  admission  of  this 
testimony,  nor  in  the  refusal  to  give  the  sixth  and  seventh 
instructions  as  regarded  by  the  defendant's  counsel. 

This  brings  us  to  tlie  eighth  instruction.  The  defendant's 
counsel  concede  that  the  judge  rightly  stated  to  the  jury  in 
his  diarge,  tlie  two  questions  which  were .  involved  in  the 
case,  and  which  they  were  to  decide.  The  first  of  these  was 
as  follows : 

''That  William  H«  Dwenger  and  William  Yonng,  or  one 
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of  them,  actually  and  intentionally  killed  Henry  F.  Dwengei-, 
without  justification  or  excuse,  in  the  county  of  Grant,  in 
November,  1878.  Tliat  they  or  one  of  them,  so  killed 
Henry  F.  Dwenger  by  means  of  a  fatal  gunshot  wound 
inflicted  by  them  or  one  of  them." 

The  same  is  briefly  stated  in  the  defendant's  brief  in  these 
words :  "  The  guilt  of  the  principal  felons  or  some  one  of 
them,  must  first  be  established  by  competent  testimony." 

"Whatever  testimony  then  tended  to  prove  such  killing  by 
the  principals,  was  competent  as  evidence  in  the  case ;  such 
testimony  indeed  was  absolutely  essential,  because  if  the  jury 
did  not  find  that  the  first  proposition  was  proven  and  that 
tlie  principals  were  guilty,  there  would  be  no  case  against 
the  defendant  as  accessory.  The  defendant's  counsel  in  their 
brief,  endeavored  to  raise  a  distinction  between  the  compet- 
ency of  this  evidence  as  proof  of  the  first  proposition  (as  to 
the  guilt  of  the  principals),  and  as  proof  of  the  second  pro- 
position (as  to  the  guilt  of  the  defendant). 

With  regard  to  this,  it  may  be  said  that  any  testimony 
which  was  proper  as  evidence  regarding  either  branch  of  the 
case  was  of  course  admissible  and  could  not  have  been  ex- 
cluded without  error. 

It  may  be  tliat  if  the  confessions  and  declarations  of  the 
principals  had  related  wholly  to  the  first  proposition  sub- 
mitted to  the  jury,  an  instruction  might  have  been  framed 
limiting  the  application  of  that  testimony  to  that  proposition, 
and  stating  that  it  did  not  apply  to  the  second  proposition  as 
to  the  action  or  complicity  of  the  defendant  before  the  com- 
mission of  the  crime  as  an  accessory. 

But  firstly,  the  confessions  and  declarations  to  go  beyond 
tlie  subject  of  the  first  proposition,  and  secondly,  the  eighth 
requested  instruction  is  not  so  framed.  One  of  the  state- 
ments of  William  H.  Dwenger,  testified  to  by  the  witness 
Watts,  is  as  follows :  "  My  mother  and  Mr.  Young  put  up 
the  job  that  we  were  to  kill  him ;  the  plan  was  made  at  the 
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breakfast  table  the  morning  we  went  out  to  kill  him."  This 
clearlj  goes  bejond  tlie  question  of  the  guilt  of  the  princi- 
pals and  directly  affects  tliat  of  the  defendant. 

Again,  the  eighth  instruction  is  much  too  broad  for  the 
distinction  drawn  in  the  defendant's  brief,  even  if  all  the 
confessions  and  declarations  of  the  principals  as  testified  to 
had  been  strictly  confined  to  their  own  guilt.  The  judge 
was  asked  to  charge  that  those  confessions  and  declarations 
^^  are  not  legal  or  competent  evidence  in  this  case  against  the 
defendant,  and  ought  not  to  be  considered  by  the  jury  in 
their  deliberations  as  to  the  guilt  or  innocence  of  the  defend- 
ants. Had  he  given  this  instruction,  the  jury  would  natur- 
ally have  believed  that  they  were  prechided  from  giving  to 
tliose  confessions  and  declarations  any  consideration  what- 
ever in  the  case.  The  distinction  is  not  clearly  drawn,  if 
dravm  at  all,  between  the  two  propositions  submitted.  To 
Iiave  given  the  instruction  under  the  circumstances  would 
not  only  have  been  error,  because  part  of  that  testimony 
directly  bore  on  the  guilt  of  the  accused,  but  because  it  would 
Imve  misled  the  jury  as  to  their  right  to  consider  these  con- 
fessions and  statements  in  any  part  of  the  case. 

Witliout  considering  then  the  points  as  to  "conspiracy," 
presented  in  the  briefs,  we  think  that  the  judge  could  not 
properly  hare  given  this  eighth  instruction  and  was  right  in 
declining  to  adopt  it. 

This  covers  all  points  raised  by  the  defendant.    The  judg- 
ment  of  the  court  below  is  afiSrmed. 
All  concur^ 
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YoNAOio  Hebbeba,  Appellant,  v.  Antonio  JosA  Chaves  and 
Mabia  db  la  Luz  Qabcia  de  Chaves,  Appellees. 

January  gS,  1881. 

Absumpbit.    (1)  Instruction  of  jury  to  find  for  the  defendant. 
Pbaotiob.      (3)  Ifonstiit,  dUtriel  court  cannot  order  peremptorily, 

t.  In  an  action  of  assumpsit  it  is  proper  for  the  court  to  instruct  the 
Jury  to  find  a  verdict  for  the  defendants  where  no  evidence  is  ad- 
duced tending  to  prove  either  an  ezpi-ess  or  implied  obligation  or  pro- 
mise by  defendants,  or  either  of  them,  as  the  plaintiff  alleged  in  his 
declaration. 

2.  The  district  courts  have  no  power  to  order  a  peremptory  nonsuit 
against  the  will  of  the  plaintiff.    Parks,  A.  J.,  dissenting. 

Appeal  from  the  District  Court,  Bernalillo  County. 

This  was  an  action  of  assumpsit  brought  hy  the  plaintiil' 
in  error,  plaintiff  below,  to  recover  damages  from  the  defen- 
dants alleged  to  have  been  sustained  by  reason. of  the 
defendants'  faihire  to  pay  a  debt  alleged  to  have  been  con- 
tracted by  one  of  the  defendants,  Maria  de  la  Luz  Garcia  de 
Chaves,  as  a  ye7ne  sole^  on  account  of  the  maintenance  of 
two  children  by  a  prior  marriage.  The  action  was  brouglit 
against  the  defendants  as  husband  and  wife.  In  the  court 
below  issue  was  formed,  a  jury  impanelled,  and  the  evi- 
dence on  the  part  of  the  plaintiffs  introduced,  and  the  case 
submitted  under  the  instruction  of  the  court  to  the  jury  to 
find  for  the  defendant.  The  jury  failed  to  agree  upon  a 
verdict,  and  the  court  thereupon  ordered  that  the  plaintiff 
be  nonsuited.  Bills  of  exception  were  framed  and  sealed, 
and  the  case  now  comes  here  by  appeal. 

Breeden  A  Hazledine  ior  appellant. 

The  action  was  properly  brought :  Tyler  on  Infancy  and 
Coverture,  333 ;  2  Chitty,  573  ;  Ohio  Form,  106.  P^irents 
are  liable  for  the  maintenance  of  infant  chiidreu:  16  Bass, 
135-140 ;  4  N.  H.,  86  ;  16  Bass,  272-274 ;  13  John.,  480 ; 
Tyler  on  Infancy  and  Coverture,  101. 
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A  father  or  mother,  after  the  death  of  hnsband  or  wife,  can- 
act  divest  him  or  herself  of  the  daties  and  responsibilitieB  of 
the  paternal  relation  by  a  verbal  or  parol  agreement ;  snch  a 
resnlt  can  only  be  accomplished  by  the  solemnity  of  a  deed. 
A  verbal  or  parol  agreement  of  the  character  mentioned  can 
be  revoked  at  any  time:  44  N.  H.,  821;  Schooler  Dom. 
Relations,  343  ;  3  M.,  225 ;  81  M.,  240. 

After  the  death  of  the  father  the  mother  is  head  of  the 
family,  and  is  bound  to  support  minor  children:  Reeves 
Dom.  Relations,  74 ;  16  Mass.  140. 

A  hnsband  is  liable  for  debts  o£  wife  contracted  d^wmsole: 
Reeves  Dom.  Relations,  66 ;  Tyler  on  Infancy  and  Cover- 
ture, 333. 

The  court  had  no  right  to  order  a  nonsuit :  1  Peters, 
471-476 ;  6  Peters,  698 ;  8  Mo.,  685,  side  paging ;  7  Ala., 
5S8;  16  Ala.,  422;  14  Howard,  218;  23  Howard,  183;  6 
Pick.,  118. 

Barnes  <&  GhaveSj  for  appellees. 

Fvrst,  The  action  was  not  properly  brought ;  the  declara- 
tion does  not  show  that  defendants  are  husband  and  wife ; 
this  being  true,  as  we  conceive,  defeats  the  plaintiff  in  his 
right  to  recover  or  reverse  this  case,  and  justified  the  court 
below  in  entering  a  nonsuit :  Tyler  on  Infancy  and  Oover- 
tnre,  pp.  333  and  334 ;  21  Wendell,  p.  20.    Secondly.  The 
evidence,  in  the  case,  offered  upon  the  trial  shows  beyond 
question   that  there  was  no   contract,  express  or  implied, 
proven  against  the  female  defendant,  to  pay  for  the  support 
and  maintenance  of  her  children  named  in  the  suit,  but  upon 
the  contrary,  it  is  clearly  shown  tliat^sai J  children  were  given 
to  tlic  plaintiff,  their  uncle,  absolutely  and  forever,  and  that 
lie  supjxirted  and  maintained  them  witliout  any  expectation 
r>n  his  part,  or  on  the  part  of  their  mother  and  father,  that 
Lc  alioiild   Sc  paid;  the  circumstances  forbid  the  idea  of  a 
contract   to   paj  J  tb©  attempt  to  recover  in  this  case  is  an 
gftertbonght.      See  2  Parsons  on  Contracts,  pp.  46,  47,  and 
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authorities  cited ;  16  Vermont,  p.  150;  Mtoh  ^.Peokhcfm/ 
Weir  V.  Weir ;  3  Ben  Monroe  (Ky.),  647 ;  8  Esp.  3,  and 
15  Pickering,  130;  1  Parsons  on  Contracts,  298,  and 
authorities  cited ;  17  Vermont,  850 ;  1  J.  J.  Marsh,  488-4 ; 
3  Bush,  613. 

The  authorities  cited  by  appellant's  connsel  in  reference  to 
liability  of  parents  to  maintain  their  infant  children,  and  as 
to  the  mother  being  the  head  of  the  family,  and  bound  to 
8ui)port  minor  children,  do  not  apply  to  the  case  now  before 
the  court. 

The  position  assumed  by  the  counsel  for  appellant,  bb  to 
the  liability  of  the  Imsband  for  the  debts  of  the  wife,  con- 
tracted dum  soley  may  be  conceded  as  a  general  principle. 
Yet  we  say  that  there  is  no  liability  or  debt  of  the  wife,  or 
female  defendant  shown  by  the  record  in  this  case,  and  there 
should  have  been  no  finding  against  the  defendants  or  either 
of  them. 

The  court  did  not  err  in  instructing  the  jury  to  find  for 
the  defendants,  and  afterwards  entering  or  directing  the 
clerk  to  enter  a  nonsuit ;  because,  Fi/ratj  The  plainti£Ps 
declaration  upon  its  face  showed  no  cause  of  action  against 
the  defendants.  The  averment  therein  made  does  not  show 
that  defendants  were  husband  and  wife.  Secondly^  The 
wliole  of  tlie  proof  taken  together  and  offered  by  the 
plaintiflE  upon  the  trial,  and  as  presented  in  this  record, 
showed  conclusively  that  plaintiff  had  no  cause  of  action 
affainst  the  defendants.  The  motion  of  the  defendants  to 
instruct  the  jury  to  find  for  defendants  was  proper ;  it  was 
in  the  nature  of  a  demurrer  to  tlie  whole  of  the  evidence ; 
and  the  instinictions  of  the  court  to  the  jury  to  find  for  the 
defendants  was  nothing  less  than  a  proper  decision  of  the 
court  that  the  plaintiff  had  no  cause  of  action  ;  and,  was  in 
law  a  verdict  by  the  court  for  defendants;  and  the  jury  not 
having  retired  from  the  bar  of  the  court,  and  two  of  them, 
in  the  presence  of  the  court,  refusing  to  obey  the  courty  and 
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jJaintiff  not  asking  any  instructions,  or  to  have  the  jury  sent 
ont,  tlie  court  did  riglit  in  directing  a  nonsuit ;  there  was  no 
injastice  done  to  the  plaintiff)  and  he  should  not  be  heard 
to  complain  here. 

The  plaintiff  did  not  move  for  a  new  trial,  or  file  grounds 
for  a  new  trial,  and  hence  he  cannot,  as  we  respectfully  sug- 
gest, ask  the  court  to  view  tlie  pretended  errors  oomplained 
of  in  tliia  case. 

Upon  the  whole  case,  the  action,  ruling  and  findings  of  the 
court  belowy  were  right  and  proper,  and  the  judgment  below 
should  not  be  disturbed.  We  therefore  ask  for  an  affirmance. 
See  14  Bash,  316;  18  Bush,  298 ;  5  Bush,  206 ;  7  Bush, 
236 ;  4  Bush,  289. 

Bristol,  Associate  Justice:    This  is  a  case  of  assump- 
sit brought    by   the  appellant  Ygnacio  Herrera,  the  plain- 
tiff below,  again&t  Antonio  JosS  Chaves  and  Maria  de  la 
Luz  Garcia  de   Ohaves,  die  defendants  below,  to  recover 
the  reasonable   value  of  boarding,  lodging,  clotliing,  school- 
ing, etc.,  of  certain  two  minor  children,  at  the  instance  and 
request  of  said  !\f aria,  one  of  the  defendants,  while  she  was 
the  widow  of  tlic  father  of  said  children,  and  sole  and  un- 
married, she  being  tlTe  mother  of  said  children  and  being 
also  the  wife  of  said  Antonio,  the  other  of  said  defendants 
at  the  time  of  the  commencement  of  this  action,  as  well  as 
daring  the  progress  of  the  proceedings  therein. 

Tlie  general  issue  was  pleaded  to  the  declaration  and  the 
cause  brought  to  trial  before  a  jurj. 

After  the  plaintiff  had  presented  all  his  evidence  and 
rested,  the  court  below,  at  the  request  of  the  licfendants, 
instructed  the  jury  to  find  for  the  defendants  on  the  ground 
that  there  was  no  evidence  sufficient  to  support  the  plaintiff's 
declaration.  To  this  instruction  the  plaintiff!  excepted. 
Two  of  the  jury  refused  to  obey  said  instruction  to  find  for 
the  defendantfiy    while  ten  of  the  jury  assented  thereto. 
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Wlierenpon,  and  before  said  jury  left  their  seats,  the  court, 
in  the  presence  of  the  jury  and  against  the  will  of  the  plain- 
tiflE,  peremptorily  ordered  a  nonsuit  to  be  entered  and  the  jury 
discharged,  which  was  accordingly  done,  together  with  judg- 
ment for  the  defendants  for  their  costs.  To  which  order 
and  entry  of  judgment  the  plaintiff  excepted.  A  bill  of 
exceptions  presenting  these  facts  and  including  all  the  evi- 
dence is  before  this  court  as  parts  of  the  record. 

Upon  this  statement  of  the  case,  several  questions  are 
presented  by  the  briefs  of  the  respective  counsel  for  the 
parties,  none  of  which  do  we  consider  it  material  or  neces- 
sary to  notice  except  those  arising  on  the  plaintiff's  excep- 
tions already  stated. 

The  instruction  of  the  court  to  the  jury  to  find  for  the 
defendants  was  clearly  proper  under  the  circumstances,  as 
there  was  no  evidence  deduced  on  the  trial  tending  to  prove 
either  an  express  or  implied  obligation  or  promise  on  the 
pai*t  of  the  defendants,  or  either  of  them,  as  the  plaintiff 
had  alleged  in  the  declaration. 

As  to  the  question  whether  the  court  below,  under  the 
circumstances,  had  any  authority  to  order  a  peremptory  non- 
suit against  the  will  and  consent  of  the  plaintiff,  we  meet 
with  difficulty  in  arriving  at  a  satisfactory  conclusion  from 
the  conflicting  decisions  on  the  subject  by  the  courts  of  the 
various  states. 

In  the  state  of  New  York  the  appellate  courts  have  always 
held  that  the  courts  of  original  jurisdiction,  not  only  had  the 
power,  but  that  it  was  their  duty,  to  direct  a  nonsuit  even 
against  the  will  of  the  plaintiff,  when  upon  the  trial  he 
failed  to  present  any  evidence  in  support  of  his  claim :  Pratt 
V.  HuU^  13  John.,  134 ;  AUgro  v.  Duncan^  *CA  How.  (N.  Y.) 
Pr.,  210. 

But  whatever  may  be  the  preponderance  of  authority 
among  the  different  states  in  favor  of  recognizing  and  exer- 
cis  iig  this  judicial  authority,  we  are  constrained  to  regard 
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the  decision  of  the  U.  S.  Supreme  Oourt  as  conclusive, 
if  they  cover  the  case  before  us.  The  reason  being  that  an 
appeal  or  writ  of  error  lies  from  the  final  decrees  or  judg- 
ments of  the  supreme  court  of  a  territory,  directly  to  the 
TT.  S.  Supreme  Court. 

The  first  case  in  which  the  identical  question  we  are  now 
considering  arose  in  that  'court  in  the  case  of  Elmore  v. 
Grymsa,  1  Pet.,  469. 

That  case  went  to  the  CT.  8.  Supreme  Court  from  a  U.  S. 
Circuit  Court,  ovex  whicli  Associate  Justice  Johnson  of  the 
supreme  court  presided  as  circuit  judge.  Judge  Johnson,  as 
sacli  circuit  judge,  had  peremptorily  ordered  the  plaintifi!  to 
be  nonsuited  against  his  will  because  the  evidence  on  the 
trial  was  inadequate  to  maintain  the  suit. 

The  case  went  to  the  IT.  S.  Supreme  Court  on  this  point 
alone;  no  evidence  was  before  the  supreme  court.  That 
oourt,  Chief  Justice  Marshall  delivering  the  opinion,  held 
"  that  the  court  below  had  no  power  to  order  a  peremptory 
nonsuit  against  the  will  of  the  plaintiff.  That  the  plaintifi: 
had  a  right  to  have  his  case  submitted  to  a  jnry." 

Associate  Justice  Johnson,  who  had  directed  the  nonsuit 
io  the  circuit  court,  gave  an  elaborate  dissenting  opinion  with 
gome  degree  of  asperitj^,  in  which  he  reviewed  the  whole 
subject.  His  reasoning  is  certainly  strong,  and  as  it  would 
seem,  conclusive,  yet  the  supreme  court  adhered  to  its  decis- 
ion. They  adopted  the  old  English  niM-  prius  practice  on 
this  subject,  which  was  that  ^'  the  plaintiff  is  in  no  case  com- 
pellable to  be  nonsuited,  and  if  he  insist  upon  the  matter 
bein^  left  to  the  jury,  they  must  give  in  their  verdict :  2 
Tidd's  Practice,  869. 

Since  the  decision  of  Elmore  v.  GrymeSy  mpra^  the  U.  S. 
Supreme  Court  have  repeatedly  referred  to  and  affirmed  that 
decision  :     1  Pet,  476;  6  Pet.,  598;  23  How.,  172;  1  Wah, 

359. 
The  matter  may  therefore  be  considered  as  settled,  so  fax* 
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as  that  court  is  concerned,  and  that  the  same  is  conclnsiye 
upon  us. 

We  hold,  tlierefore,  that  the  court  below  erred  under  the 
circumstances  in  ordering  a  peremptory  nonsuit  against  the 
will  of  the  plaintiff. 

The  judgment  of  the  court  below  is  reversed,  and  a  trial 
de  novo  granted. 

Parks,  Associate  Justice,  dissenting:  I  submit  to  the 
decision  which  has  just  been  read,  but.  I  am  not  satis- 
fied  that  it  is  correct.  The  opinion  of  a  majority  of  the 
court  in  Elmo^*e  v.  OrymeSy  1  Pet.,  471,  upon  which  this 
opinion  is  founded,  was  announced  by  the  court  in  very  few 
words,  and  no  attempt  is  made  to  sustain  it  by  reason  or 
authority.  On  the  contrary,  the  dissenting  opinion  of  Judge 
Johnson  in  the  same  case  is  fortified  by  the  weight  of  author- 
ity both  in  England  and  this  country,  and  is  supported  by 
reason  and  legal  principle.  He  shows  that  it  is  not  the  per- 
fection of  reason  to  hold  that  a  court  may  indirectly  put  an 
end  to  a  trial  where  there  is  no  evidence,  by  directing  a  ver- 
dict for  defendant,  but  that  it  may  not  do  the  same  thing 
directly  by  ordering  a  nonsuit.  The  power  conceded  to  the 
court  is  greater  than  the  power  denied  it.  So  far  as  I  am 
advised,  the  opinion  of  Judge  Johnson  has  never  been 
answered.  It  has  happened,  not  infrequently,  in  the  history 
of  the  law,  that  a  doctrine  has  long  obtained,  supported  by 
real  or  supposed  authority,  which  when  thoroughly  discussed 
and  examined,  could  not  be  sustained. 

In  our  opinion,  cited  in  another  case  pending  in  this  court, 
it  is  stated  substantially  that  the  doctrine  that  an  award 
alone  was  a  bar  to  an  action,  was  long  held  in  England,  and 
till  Lord  Tenterden  exposed  its  fallacy.  And  similar  instan- 
ces might  be  cited,  where  judges  distinguished  for  ability, 
learning  and  integi'ity,  have  upheld  principles  or  practices 
which  subsequent  investigation  have  proved  erroneous. 
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1  adopted  the  rnle  in  this  case  in  the  second  jadicial  dis- 
trict, because  I  was  assured  by  experienced  attorneys  that  it 
bad  long  been  tlie  practice  in  tliis  territory,  and  because  I 
belieTed  it  to  be  rightin  principle  and  sometimes  necessary, 
as  in  this  case,  to  vindicate  the  authority  of  the  court. 

If  New  Mexico  were  a  state,  this  question  should  be  ex- 
amined and  decided  upon  its  merits. 

Afi  it  is,  I  can  only  acquiesce  in  the  decision  of  a  majority 
of  this  court. 


Thb  Tbrbitobt  of  New  Mezioo,  Appellee,  v.  William 

Young  et  al.,  Appellants. 

January  24,  1881, 

QRijrD  Jury.    (1)  Prisoner  need  not  be  brought  into  court  uihen  grand  jury 

impanelled  in  order  to  challenge. 
Pmr  Jury.    (3)  Juron  need  not  be  absolute  "owners  **  of  fee  of  real  estate. 
S^ifs.    (8)  Erroneotts  acceptance  of  juror  cured  by  peremptory  challenge, 
MuBDBB.    (4)  Instruction  held  not  a  comment  by  judge  upon  weight  efeiti- 

denee:    Instruction  as  to  degree, 

1.    Under  the  statute  (sec.  8,  Act  February  7.  1854)  providing  that  a  per- 
son held  to  answer  a  charge  '*may  diallenge  the  panel  of  the  grand 
jury,  or  an  indiTiduai  grand  juror,"  it  is  not  necessary  to  bring  per. 
sons  accused  of  cnme,  and  incarcerated  in  jail,  into  court  at  the  time 
of  impanelling  the  grand  jury  to  enable  them  to  exercise  such  riglit 
of  challenge,  and  a  failure  to  do  so  will  not  invalidate  an  indictment. 
Z.    Under  the  law  requiring  a  juror  to  be  the  *'  owner"  of  real  estate,  it 
is  not  necessary  that  jurors  shall  be  absolute  owners  of  the  fee.    1'he 
statute  is  to  be  construed  liberally,  and  the  requirement  of  ownership 
is  met,  if  the  juror  be  in  possession  of,  or  have  a  qualified  interest  in 
real  estate. 
dL    An  error  of  the  court  in  refusing  to  exclude  a  person  from  the  jury, 
upon  the  ground  of  non-citizenship,  is  cured  by  the  party  objecting 
to  such  juror,  peremptorily  challenging  him. 
4.    In  a  murder  case  a  statement  by  the  judge' to  the  jury  that  "there 
b  no  evidence  before  you  tending  to  show  that  the  liilling  of  Uenry 
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F.  Dwcnger  Is  murder  in  any  other  degree  than  the  first  degree  of 
murder  **  is  not  (irroucous»  as  being  a  comment  by  the  judge  upon 
the  weight  of  the  evidence  before  the  jury.  It  is  a  statement  that 
there  is  no  evidence;  but  if,  in  fact,  there  was  evidence  of  the  kind 
named,  such  a  statement  would  be  erroneous,  and  it  is  not  improper 
for  the  judge  to  designate  the  degree  of  murder  wtilch  the  evidence 
shows  was  comraitte<I. 

Appeal  from   the  Third   Judicial    District,  Dolia  Ana 
county,  Bristol,  J. 
•  Th^  facts  appear  in  the  opinion  of  the  court 

Edward  V.  Price^  for  appellant. 

The  first  point  complained  of  by  the  defendant  in  this  case 
is :  That  being  incarcerated  in  the  county  jail  at  the  time  of 
the  impanelling  of  the  grand  jury,  and  not  having  been  pro- 
duced in  court,  he  was  thereby  deprived  of  his  statutory  right 
of  challenging  that  body.  See  Compiled  Laws  of  New 
Mexico,  chapter  69,  page  500,  sec.  8. 

Where  a  person  is  held  to  answer  to  an  indictment  in  a 
capital  case  (the  same  not  being  bailable),  it  is  the  duty  of 
the  prosecutor  to  produce  said  person  in  court,  before  the 
grand  jury  is  sworn,  in  order  that  he  may  have  an  opportu- 
nity to  view  said  Body  and  interpose  his  challenges,  if  any 
he  may  have,  and  the  defendant  can  no  more  waive  this 
statutory  right,  than  any  other  statutory  or  common-law 
right,  in  a  capital  case,  unless  he  is  produced  in  oonrt  and 
given  an  opportunity  to  assert  his  right. 

The  second  cause  of  complaint  is,  that  the  court  shonld 
have  sustained  the  challenge  to  Albino  Samanego  interposed 
by  the  defendant,  on  the  ground  that  he  was  not  the  owner 
of  real  estate,  one  of  the  qualifications  of  a  petit  juror  pre- 
scribed by  the  act  of  the  legislature  of  1879,  1880.  The 
evidence  which  has  been  preserved  by  a  bill  of  exceptions, 
and  now  on  file  in  this  court,  shows  conclusively  that  the  pro- 
posed juror  was  at  the  time  of  challenge  only  a  squatter  on 
the  public  domain,  and  not  the  "  owner"  of  the  land  he  pro- 
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fesBed  to  occupy  according  to  the  true  legal  signification  of 
the  word  "  owner." 

Mr.  Bonvier,  in  his  Law  Dictionary,  defines  the  word 
"owner,"  thus:  "  The  owner  is  he  who  lias  dominion  of  a 
thing  real  or  personal  *  ♦  *  which  he  has  the  right  to 
enjoy  and  to  do  with  as  he  pleasos,  even  to  spoil  or  destroy 
it." 

"The  right  of  the  owner  is  moie  extended  than  of  him 
who  has  only  the  use  of  the  thing.  ♦  ♦  *  He  may  com- 
mit what  would  be  considered  waste  if  done  by  another : "  2 
Bob.  Diet.,  p.  276,  ed.  1860. 

It  has  been  repeatedly  decided  by  the  supreme  court  of  the 
United  States,  that  the  status  of  a  squatter  simply,  on  -public 
lands,  is  that  of  a  tenant  by  sufferance  only. 

The  third  error  complained  of  is — that  the  challenge  to  the 
competency  of  Pedro  Provencio,  on  the  ground  that  he  was 
not  a  citizen  of  the  United  States,  should  have  been  sus- 
tained. It  was  and  probably  will  be  maintained  by  the  terri- 
tory that  the  father  of  the  proposed  juror  became  a  citizen 
by  force  of  Article  V.  of  the  treaty  proclaimed  June  30th,  A. 
D.  1854,  and  commonly  known  as  the  Gadsden  treaty,  to  be 
found  on  page  503  of  the  Revised  Statutes  of  the  United 
States  relating  to  the  "  District  of  Columbia,  post-roads  and 
pnblic  treaties."  But  the  territory  should  have  shown  affirm- 
ativdy,  that  the  father  of  the  juror  had  not  under  tlie  pro- 
visions of  Articles  VII.  and  VIII.  of  the  treaty  Guadalupe 
Hidalgo,  "  within  one  year  made  his  election  to  retain  the 
title  and  rights  of  a  Mexican  citizen,"  or  that  he  had  re- 
mained without  making  his  election  for  one  year  next  suc- 
ceeding the  date  of  the  exchange  of  ratifications  of  the  Gads- 
den treaty,  to  wit,  the  80th  day  of  June,  A.  D.  1854,  within 
the  ceded  territory.  See  Articles  VII.  and  VIII.,  Guadalupe 
Hidalgo  treaty,  pp.  495-6;  Same,  Revised  Statutes. 
The  fourth  caoBe  of  complaint  consists  in  the  court's  re- 
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fiisal  to  permit  the  defendant  to  prove  and  offer  in  evidence 
the  verdict  of  the  jury  on  the  trial  of  William  Dwenger,  the 
principal  of  the  first  degree. 

And  it  is  maintained  that  it  is  illogical  and  contrary  to 
sound  reason  to  suppose  that  a  person  whom  the  evidence 
points  out  to  be  guilty  (if  at  all)  of  only  being  present,  aid 
ing,  abetting,  etc.,  a  principal  in  the  second  degree,  can  be 
guilty  of  any  grade  of  the  offense  higher  than  the  principal 
of  the  first  degree. 

Fifth — The  court  exceeded  its  power  and  authority  in 
instructing  the  jury  that  their  verdict  should  be  "guilty  of 
murder  in  the  first  degree,  or  not  guilty." 

The  laws  of  this  territory  provide,  that  "  all  issues  of 
fact  in  a  criminal  case  shall  be  tried  by  a  jury,  who  shall 
assess  the  punishment  in  their  verdict  and  the  court  shall 
render  judgment  accordingly  : "  Compiled  Laws  of  N.  M., 
sec.  22,  page  372.  Wliat  particular  issues  of  fact  were  in- 
volved in  the  trial  of  the  case  at  bar?  I  answer:  1st.  The 
corpus  delicti — that  a  human  being  had  been  unlawfully 
killed  by  the  hand  of  another.  2d.  Whether  or  not  the 
defendant  had  been  instrumental  in  producing  the  death. 
3d.  If  he  was,  then  what  were  the  circumstances  attending 
the  commission  of  the  crime;  and  this  clearly  involves  in  the 
case  at  bar,  the  necessity  of  ascertaining  as  a  conclusive 
effect,  the  particular  degree  of  which  the  defendant  is  guilty 
(if  at  all),  and  why  ? — for  the  plainest  reason  in  the  world, 
viz.:  That  it  would  be  an  absolute  impossibility  for  the  jury 
to  "assess  the  punishment "  until  they  had  first  ascertained 
the  degree  of  the  crime  charged.  See  State  v.  Kirklandj  14 
Ricli.  (S.  0.),  230;  5  Ga.,  441;  10  Ga.,  101;  12  Wright 
(Peun.),  396 ;  29  Ga.,  594;  Beavdim  v.  State,  8  Oliio  State, 
634  (marginal  page). 

Sixth — It  is  also  maintained  by  the  defense  that  the  dcf  en- 
dent's  motion  for  a  new  trial  was  improperly  overruled  by 
tlie  court. 
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iBt  Because  the  evidenoe  in  the  case  clearly  eetablishes 
the  fact  that  the  defendant^  if  guilty  at  all,  is  gnilty  of  liav- 
kg  been  an  accessory  after  the  fact  only ;  a  fact  of  itself  that 
k  &tal  to  the  verdict 

It  follows  then,  the  jury  being  satisfied  that  the  defend- 
ant was  guilty  of  some  grade  of  the  offense,  weire  compelled 
bj  the  instruction  of  the  court  either  to  convict  of  a  higher 
grade  of  crime  than  the  evidence  warranted,  or  accept  the 
other  horn  of  the  dilemma  and  turn  a  man  loose  that  had 
dearly  violated  the  laws  of  his  country.     . 

And  here  it  also  follows,  that  the  verdict  is  contrary  to 
law,  being  evidently  based  upon  a  misconceived  statement  of 
the  law  governing  the  case.     See  same  cases  last  abo ViC  cited 

S.  B.  Nemcour^^  for  appellee* 

The  first  point  made  by  defendant  is  not  well  taken. 

That  before  a  grand  jury  can  be  impanelled  all  the  prison- 
en  in  the  county  jail  must  be  brought  into  court  and  given 
an  opportunity  to  challenge  that  body,  is  certainly  a  novel 
proposition. 

We  have  no  statute  commanding  this,  and  cei*tainly  it  has 
never  been  the  practice  in  this  or  anj'  otlier  country. 

The  right  to  challenge  a  grand  jury  is  denied  by  "  Joy  on 
Challenge  to  Jurors,"  and  other  English  authorities,  but  it 
is  recognized  generally  in  America. 

Mr.  Proffatt,  in  his  work  on  Jury  Trial,  cites  but  one  case 
where  a  prisoner  was  brought  into  court  that  be  might  have 
his  challenges,  but  that  was  a  case  where  the  state  was 
allowed  to  olialleuge  in  the  first  instance. 

The  question  raised  by  the  second  ground  of  error  is  of 
great  importance  in  this  country  (although,  as  we  shall  here- 
after show,  it  can  have  no  weight  in  this  case)  from  the  fact 
that  in  some  counties,  at  least,  nearly  all  the  owners  or  occu- 
piers of  the  land^  hold  by  the  same  tenure  as  tlie  juror 
Samanego ;  they  have  no  title  to  their  lands  beyond  a  mere 
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poBsesaory  one — and  should  the  court  hold  that  insuffident, 
the  result  will  be  enough  jurors  cannot  be  had  in  many 
counties  to  trj  a  capital  case. 

We  think  all  the  legislature  intended  bj  the  words  '^  owner 
of  real  estate "  was,  that  a  man  should  be  in  possession  of 
land,  cultivating  and  occupying  it,  holding  it  by  a  title  good 
as  against  every  one  except  the  goveniment. 

If  this  legislature  intended  a  juror  should  hold  his  lands 
in  fee  simple  it  would  have  so  declared. 

As  to  the  juror  Provencio,  mentioned  in  the  third  ground 
of  error,  we  think  the  evidence  shows  conclusively  that  he  is 
a  citizen  of  the  United  States,  but  whether  he  is,  or  is  not,  is 
not  at  all  material  to  this  case. 

The  defendant  absolutely  waived  his  right  to  object  to  tlie 
rulings  of  the  court,  as  to  both  of  these  jurors,  by  perempto. 
rily  challenging  them. 

The  defendant  did  not  exhaust  all  his  peremptory  chal- 
lenges, having  challenged  but  eight  jurors  peremptorily. 
See  Stewart  v.  State^  13  Ark.,  720 ;  MoOowan  v.  StaUy  9 
Yerger,  184 ;  Freeman  v.  People^  4  Denio,  61 ;  CarroU  v. 
StaUj  3  Humph.,  315 ;  Whalen  v.  Queeuj  Q.  B.  Canada ; 
State  V.  EUioU,  (45  Iowa)  2  Am.  Orim.  Law  Bepts.,  823 ; 
El-win  V.  Statej  Id.^  251,  423. 

PfiiNaE,  Chief  Justice :  This  is  an  appeal  from  a  judg* 
ment  of  the  third  district  court,  sitting  in  the  county  of 
DoCia  Ana. 

The  defendant  was  indicted,  together  with  Dora  Dwenger 
and  William  H.  Dwenger,  at  the  July  (1879)  term,  in  Grant 
county,  for  the  murder  of  Ilenry  F.  Dwenger. 

Defendant  demanded  a  separate  trial,  and  also  moved  for 
a  change  of  venue  to  another  county,  both  of  which  were 
granted,  and  the  venue  changed  to  the  county  of  Dofia  Ana. 
Before  the  change  of  venue,  the  defendant  moved  to  quaah 
the  indictment,  which  motion  was  denied,  and  the  defendant 
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excepted.  The  trial  took  place  at  the  April  (1880)  term  in 
Dofia  Ana  oonnty. 

In  the  selection  of  jurors,  the  defendant  challenged  Albino 
Samanego,  on  the  gi*ound  that  he  was  not  an  owner  of  real 
estate.  The  court  overruled  such  challenge,  and  the  defen- 
dant excepted.  Thereafter  the  defendant  peremptorily  chal- 
lenged said  proposed  juror.  The  defendant  also  challenged 
Pedro  ProvenciOy  on  the  ground  that  he  was  not  a  citizen  of 
the  United  States.  The  court  overruled  such  challenge,  and 
the  defendant  excepted ;  thereafter  the  defendant  peremp- 
torilj  challenged  said  proposed  juror.  The  defendant  used 
eight  only  of  the  twelve  peremptory  challenges,  to  which 
he  was  entitled. 

After  the  delivery  of  the  judge's  charge,  and  before  the 
jury  retired,  the  defendant  duly  excepted  to  certain  specified 
parts  of  said  charge. 

After  the  rendition  of  the  verdict,  the  defendant  moved 
the  court  to  set  aside  the  verdict,  and  grant  a  new  trial, 
which  motion  the  court  denied,  and  the  defendant  excepted. 
The  jury  having  rendered  a  verdict  of  guilty  of  murder  iii 
the  first  degree,  the  court  pronounced  sentence  of  death,  and 
thereupon  the  defendant  appealed  to  this  court  and  obtained 
a  stay  of  proceedings. 

Counsel  for  defendant  states  five  grounds  on  which  he 
claims  that  the  judgment  below  should  be  reversed.  We 
will  consider  these  seriatim.  The  first  is,  that  the  defend- 
ant "  being  incarcerated  in  the  county  jail  at  the  time  of 
tre  impanelling  of  the  grand  jury,  and  not  having  been  pro- 
duced in  court,  he  was  thereby  deprived  of  his  statutory 
right  of  challenging  that  body." 

This  claim  is  made  under  section  8  of  the  act  of  February  7, 
1854:,  Avluch  provides  tliat  ^^  a  person  held  to  answer  a  cliargo, 
may  ehallcugo  the  panel  of  the  grand  jnry,  or  an  individual 
grand  juror."  While  this  law  has  been  of  the  statute  book 
nearly  twenty-seven  years,  it  has  never  been  the  practice  to 
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bring  persons  held  to  answer  charges,  into  conrt  at  tlie  time 
of  the  impanelling  of  the  grand  jury;  nor  do  we  know  of 
any  single  instance  in  which  that  course  has  been  adopted. 
It  would  obviously  be  a  great  inconvenience,  and  it  is  diffi- 
cult to  see  what  greater  right  a  man  already  held  to  answer 
a  charge  has  to  be  heard  as  to  the  composition  of  the  grand 
jury,  which  is  primarily  to  consider  his  case,  than  one  whose 
case  is  brought  before  the  same  body  during  their  session, 
without  his  having  been  previously  held  to  answer. 

No  case  has  been  cited  showing  that  in  any  state  or  conn* 
try  has  it  been  considered  an  absolute  right  on  the  part  of 
an  accused  person  in  confinement,  thus  to  be  brouglit  into 
court,  so  that  the  failure  so  to  bring  him  would  invalidate 
the  further  proceedings.  The  furthest  that  any  of  the  cases 
mentioned  goes,  is  to  say  that  it  was  the  practice  in  Cali* 
f  ornia  thus  to  produce  such  prisoners. 

In  the  absence  of  any  law  containing  such  requirement, 
and  in  view  of  the  uniform  practice  in  this  territory,  we  do 
not  think  that  this  point  presents  an  error  which  invalidated 
the  indictment,  and  on  account  of  which  it  should  have  been 
quaslied.  We  cannot  fail  to  recognize  the  wide  distinction 
between  a  grand  and  a  petit  jury  as  to  their  functions  and 
methods  of  procedure.  The  action  of  the  former  is  simply 
preliminary ;  it  is  an  inquiry  by  the  grand  inquest  as  to 
whether  there  is  such  probability  from  tlie  statements  made 
before  them,  which  are  usually  «o  parts  of  the  guilt  of  a 
certain  person,  that  he  ought  to  bo  placed  on  trial.  The 
importance  of  the  feeling  or  action  of  any  individual  mem- 
ber, is  not  only  less  on  account  of  this  preliminary  character 
of  the  proceedings,  but  also  because  a  unanimous  vote  is  not 
necessary  in  reaching  a  conclusion.  It  is  not  expected  that 
in  every  instance,  each  grand  juror  shall  be  free  from  all 
pi^evious  knowledge  of  the  cases,  or  even  of  the  precise  cir- 
cumstances of  the  cases  coming  before  them  for  official 
action ;  on  the  contrary,  it  is  stated  in  the  statute  as  to  their 
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powers  and  duties  wliich  is  required  bj  law  to  be  read  to 
every  grand  jury  as  a  part  of  the  cliai^  of  the  court  (chap. 
70,  see.  9,  General  Laws),  that,  '^  If  a  menaber  of  the  grand 
jury  knows  that  an  dfiense  has  been  committed  which  is  tri- 
able in  the  county,  he  must  declare  the  same  to  his  fellow 
jnrore." 

The  second  cause  alleged  for  reversal  is  that  the  court 
should  have  sustained  the  challenge  to  Albino  Samaoego, 
interposed  on  the  ground  that  he  was  not  an  owner  of  real 
estate.    Upon  the  examination  of    this  juror,  he  said,  ^^I 
am  the  owner  of  a  piece  of  real  estate  and  house  in  the  town 
of  Colorado;^'  that  as  he  was  informed,  his  brother  had 
entered  the  land  at  the  ,land  office  at  Las  Mesilla ;  that  under 
a  general  agreement  among  the  people,  one  man  entered  a 
quarter  section,  and  each  quarter  was  divided  in  five  parts^ 
and  each  person  took  one-fif  th  part ;  that  the  justice  of  the 
peace  divided  up  this  quarter  section,  and  gave  him  the  part 
he  occupied  and  claimed ;  that  he  had  cultivated  it  for  a 
number  of  years,  had  it  now  sown,  and  was  in  undisputed 
poesession  of  it.     He  further  testified,  "  The  lot  upon  which 
the  house  I  live  in  is  built,  belongs  to  myself ;  it  (the  house) 
is  a  jacal ;  I  built  it  myself ;  it  is  not  on  the  land  I  have 
mentioned,  but  is  inside  of  the  town  of  Colorado."    With 
this  uncontradicted  evidence  as  to  the  ownership  of  the  house 
and  lot,  we  do  hot  see  from  the  record,  how  any  question 
can  arise  as  to  the  qualification  of  this  juror  as  an  owner  of 
real  estate  ;  if  th6re  is  anything  to  invalidate  the  testimony, 
the  record  fails  to  show  it.    Even  were  this  not  so,  it  would 
be  far  from  clear  that  the  juror  was  incompetent ;  the  prac- 
tice has  been  throughout  the  courts  of  the  territoiy  to  e(H>* 
stme  the  words  "owner  of  real  estate"  quite  liberally  in 
tliia  connection.     The  word  "  owner  "  does  not  necessarily 
imply  that  the  person  should  be  the  holder  of  a  fee  simple^ 
It  is  frequently  used  as  equivalent  to  "possessor,"  and  to 
designate  the  person  in  actual  possession  and  control  of 
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property.  In  proceedings  for  street  openings  and  others  of 
a  similar  character  where  the  consent  or  action  of  a  majority 
of  the  "  owners  "  of  the  real  estate  affected  was  required, 
it  has  been  held  almost,  if  not  quite  uniformly,  that  the 
entire  ownership  of  the  fee  was  not  necessary  to  oonstitate 
a  person  snch  as  an  ^^  owner."  In  certain  counties  of  New 
Mexico,  owing  to  the  large  areas  Covered  by  land  grants,  or 
the  fact  that  the  land  is  nearly  all  owned  by  the  United 
States,  it  would  be  practically  impossible  to  obtain  juries  in 
many  instances,  if  it  was  an  essential  qualification  that  each 
juror  should  be  the  owner  in  fee  simple,  by  an  absolute  title 
of  record,  of  real  estate.  This  fact  has  always  been  patent, 
and  well  known  to  the  legislatures  of  the  territory,  and  we 
have  a  right,  therefore,  to  consider  it  in  endeavoring  to  arrive 
at  a  conclusion  as  to  the  legislative  intent  in  the  use  of  the 
word  "  owner."  The  object  of  the  law  was  evidently  to 
place  upon  juries  those  who  were  to  some  extent  established 
in  and  identified  with  the  territory,  and  who  had  a  stake  in 
the  community.  The  possession  of  real  estate  was  perhaps 
as  good  a  criterion,  with  regard  to  their  qualifications  as  could 
be  suggested.  But  an  absolute  fee  simple  was  not  necessary 
for  this,  and  the  legislature  certainly  could  not  have  intended 
to  apply  such  a  test  in  counties  where  through  the  peculiar 
situation  of  the  land,  it  was  practically  impossible  for  many 
persons  to  obtain  such  a  title.  All  the  requirements  embraced 
in  the  reason  of  the  law  are  met  by  the  actual  occupation 
and  undisputed  possession  x>f  real  estate,  and  this,  we  think, 
is  the  extent  to  which  this  qualification  should  be  pressed,  or 
the  law  requires.  In  the  case  before  us,  however,  the  state- 
ment of  the  juror,  under  oath,  that  the  lot  upon  which  the 
house  in  which  I  live  is  built,  belongs  to  myself,  uncontra- 
dicted and  unimpeached,  seems  to  settle  the  point  that  the 
challenge  was  rightfully  overruled,  even  according  to  the 
strict  interpretation  of  the  law.    The  fact  that  the  juror  was 
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afterwards  peremptorily  challenged,  it  i%  therefore^  not 
neoeBsaiy  to  consider  in  this  connection. 

The  third  error  assigned  is  the  overmlingof  the  challenge 
interposed  against  Pedro  Proven cio,  a  juror,  on  the  ground 
that  he  was  not  a  citizen  of  the  United  States.  We  do  not 
consider  it  necessary  to  discuss  the  subject  of  the  citizenship 
of  Provencio,  although  there  seems  but  little  doubt  that  he 
was  competent,  so  far  as  that  was  concerned,  because,  even 
if  be  were  not,  the  error  was  cured  by  the  subsequent  per^ 
emptory  challenge  of  the  proposed  juror  bj  the  defendant, 
taken  in  connection  with  die  fact  that  on  the  completion  of 
the  jury  defendant  had  not  exhausted  his  peremptory  ohal- 
len^^  The  law  with  regard  to  this  seems  to  be  pretty  well 
settled,  and  is  founded  on  common  sense. 

Some  decisions  go  much  beyond  this  and  declare  that  even 
in  case  the  defendant  had  not  challenged  the  juror  peremp- 
torily, and  such  juror  had  therefore  remained  and  acted  on 
the  jury,  yet  if  the  defendant  had  not  exhausted  his  peremp- 
tory challenges,  the  juror  was  so  remaining  and  acting  by 
defendant's  voluntary  act,  and  so  he  was  not  prejudiced : 
SUtte  V.  Davis,  41  Iowa,  811 ;  SUOe  v.  EUdot,  46  Iowa,  486. 

Other  decisions  of  highly  respectable  courts  are  to  the 
effect  that  in  case  the  defendant  peremptorily  challenges  a 
juror,  no  previous  action  of  the  court  in  overruling  a  chal- 
lenge of  such  juror  for  cause,  can  be  ground  for  exception 
<m  appeal,  even  if  the  defendant  may  have  exhausted  all  his 
peremptory  challenges  before  the  jury  was  completed.  This 
is  put  on  the  ground  that  ^^  the  prisoner  had  the  power  and 
tlie  right  to  use  his  peremptory  challenges  as  he  pleased,  and 
the  court  cannot  judicially  know  for  what  cause  or  with  what 
design  he  resorted  to  them :  People  v.  Bodinej  1  Denio, 
310.  He  was  free  to  use  or  not  use  them,  as  he  thought 
proper,  bat  having  resorted  to  them,  they  must  be  followed 
oat  to  all  their  legitimate  consequences : "  Freeman  v.  Peo- 
ple, 4  Deoio,  31 ;  Stewart  v.  Staie^  13  Ark.,  782,  etc.;  WAelan 
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9).  Ths  Queen,  Canada  Q.  B.,  28.  Without  going  so  far  as 
either  of  these  classes  of  decisions  would  lead  us  (for  it  ib 
unnecessary  in  the  present  instance),  there  can  be  no  donbt 
that  in  a  case  like  that  before  us,  where  the  defendant  does 
not  exhaust  liis  peremptory  challenges,  and  so  is  no  way  in- 
jured, by  using  the  peremptory  challenge  for  the  proposed 
juror  in  question,  if  he  chooses,  after  his  challenge  for  cause 
has  been  overruled,  to  challenge  peremptorily,  he  thus  virtu- 
ally and  effectually  wipes  out  any  error  which  may  have 
been  committed  in  such  overruling.  He  has  ceased  in  any 
way  to  be  prejudiced  by  the  action  of  the  court,  and  so  has 
no  reason  for  complaint. 

The  fourth  error  assigned  by  the  defendant  is  "  that  the 
court  exceeded  its  power  and  authority  in  instructing  the 
jury  tliat  their  verdict  should  be  guilty  of  murder  in  the  first 
degree  or  not  guilty."  The  court  so  charged  almost  in  the 
precise  words  above,  and  also  stated  to  the  jury,  ^^  there  is  no 
evidence  before  you  tending  to  show  that  the  killing  of 
Henry  F.  Dwenger  is  murder  in  any  other  degree  than  the 
first  degree  of  murder." 

Had  the  court  the  right  under  the  law  so  to  charge  !  Sec. 
23  of  the  recently  enacted  "  Practice  Act "  (chap.  6,  Laws  of 
1 880),  says :  "  The  court  shall  not  comment  upon  the  weight 
of  the  evidence,"  and  in  the  charge  in  this  case,  the  court 
recognized  this  provision  by  instructing  the  jury :  "  You 
are  the  exclusive  judges  of  the  weight  of  the  evidence  and  of 
its  sufficiency  to  satisfy  your  minds  as  to  the  defendant's 
gailt."  Is  language  such  as  is  objected  to  by  the  defendant 
a  "  comment  on  the  weight  of  eridence  ?"  We  think  not.  It 
is  clearly  competent  for  the  court,  at  the  end  of  the  testimony 
for  the  prosecution,  to  say  to  the  jury :  "  There  is  no  evi- 
dence to  sustain  the  indictment."  If  there  is  the  least  evi- 
dence, it  becomes  the  province  of  the  jury  to  take  it  into 
consideration  and  judge  of  its  weight.  They  may  give  it 
credit  or  not;  they  may  consider  it  of  more  importance  than 
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the  oppasing  evidcQce  or  not ;  tbej  are  the  judges  of  the  value 
to  be  attached  to  it  and  the  weight  it  should  have  in  deter- 
iniiiiDg  their  verdict.  But  if  there  is  no  evidence  at  all, 
there  is  nothing  for  them  to  consider  and  weigh.  The  state- 
ment by  the  court  below  that  the  verdict  should  be  "guilty 
of  murder  in  the  first  degree  or  not  guilty/'  was  exactly 
equivalent  to  the  other  statement,  "There  is  no  evidence 
before  you  tending  to  show  that  the  killing  is  murder  in  any 
other  degree  tlian  the  first"  Under  our  law,  there  are  five 
degrees  of  murder,  included  in  each  of  the  degrees  except 
the  first  and  fifth,  are  several  distinct  kinds  of  homicide.  Ko 
less  than  three  different  ofiEenses,  varying  greatly  in  their 
character,  equally  constitute  the  crime  of  murder  in  the 
second  degree,  with  different  punishments ;  and  the  third 
degree  includes  no  less  than  five  distinct  definitions.  The 
reading  of  the  entire  law  as  to  homicide  to  the  jury  in  each 
case,  would  not  only  be  useless,  and  as  to  some  of  the  sec- 
tions, absurd,  but  would  tend  to  confuse  their  minds,  and 
make  it  ahnost  impossible  for  them  to  distinguish  what  .the 
real  crime  as  proved  is,  and  to  agree  on  a  proper  verdict  In 
case  of  a  homicide  in  a  street  brawl,  to  read  to  the  jury  the 
law  as  to  assisting  in  a  suicide,  killing  an  unborn  infant  child, 
acting  as  second  in  a  duel,  or  administering  drugs  while  intox- 
ieated,  would  be  palpably  absurd ;  and  in  case  of  a  murder 
by  an  ordiuary  pistol  shot,  to  include  in  the  charge,  the  sec- 
tions as  to  killing  in  a  cniel  and  unusual  manner,  would  sim- 
ply confuse  and  mislead.  The  judge  has  to  discriminate 
fiomewhat,  and  the  question  is  simply  as  to  where  the  line 
shonld  be  drawn.  It  is  within  the  power,  and  we  think  it  is 
almost  the  duty  of  the  judge  presiding,  to  simplify  and  make 
clear  the  duties  of  the  jury  as  far  as  possible,  by  eliminating 
from  these  degrees,  which  are  in  effect  made  by  our  law  dis. 
tinct  crimes,  any  which  the  case  certainly  is  not.  He  has  the 
right  to  say  when  the  evidence  warrants^  "  There  is  no  evi* 
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deuce  of  the  liomicide  charged  being  murder  in  the  first 
degree,"  or  "  in  the  second  degree,"  etc,  as  the^  case  may  be. 

And  it  is  the  same  thing  virtually  to  say,  ^^  There  is  no 
evidence  introduced  tending  to  show  murder  in  the  second, 
third  and  fourth  degrees,"  as  to  say,  **  This  case,  under  the 
evidence,  is  either  one  of  murder  in  the  first  or  the  fifth  de- 
grees." One  form  simply  names  the  degrees  which  the 
alleged  crime  is  not ;  the  other  the  degrees  which  under  the 
evidence  it  may  be.  Of  course,  the  judge  who  thus  excludes 
certain  degrees  from  the  consideration  of  the  jury,'does  so  at 
his  peril,  that  is  to  say,  he  should  be  absolutely  certain  that 
there  is  no  testimony  whatever  which  would  make  a  verdict 
of  one  of  these  degrees  possible,  for  if  there  is  the  least 
vestige  of  evidence,  it  is  for  the  jury  to  determine  its 
weight  and  effect ;  and  the  slightest  mistake  of  that  kind 
would  be  error  for  which  the  appellate  court  would  have  to 
grant  a  new  trial.  But  judiciously  and  carefully  adminis- 
tered, such  guidance  by  the  court,  is  certainly  advantageous 
to  the  administration  of  justice,  especially  under  our  complex 
murder  law.  In  this  case,  we  have  carefully  examined  the 
evidence  to  ascertain  whether  there  was  anything  whatever, 
however  slight,  on  which  a  verdict  of  guilty  of  murder  in 
any  degree  but  the  first  could  have  been  sustained,  but  find 
none.  The  instruction  of  the  court  below  was  warranted  by 
the  facts  in  the  case  as  proved,  and  was  not  error* 

It  was  suggested  by  counsel  for  the  defendant  that  the  law 
which  provides  that  the  jury  shall  "  assess  the  punishment " 
in  criminal  cases,  made  this  instruction  improper.  But  that 
law  has  no  bearing  on  this  case  whatever.  That  provision  is 
simply  to  enact  that  the  jury  and  not  the  judge  shall  fix  the 
punishment  to  be  infiicted  within  the  limits  established  by 
law,  where,  the  law  has  left  any  option  as  to  its  extent.  In 
nearly  all  of  the  older  states  this  is  done  by  the  court.  In 
such  case  the  verdict  of  the  jury  simply  states  the  offense  of 
which  they  find  the  defendant  guilty,  as  i6r  examplOi^^ guilty 
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of  murder  in  the  fifth  degree,''  and  it  would  be  for  the  judge, 
after  considering  all  the  circumBtances,  to  aasess  the  punish- 
ment of  fine  or  imprisonment,  as  he  thinks  the  ends  of  jus- 
tice require,  within  the  limits  fixed  by  statute  for  that  ofiense. 
But  in  tlus  territory  the  legislature  chose  to  leaye  the  assess- 
ing of  the  punishment,  within  those  limits,  to  the  juiy  instead 
of  the  judge,  so  that  the  verdict  has  to  include  not  only  a 
statement  that  they  find  the  accused  guilty  of  such  a  crime 
or  degree  of  crime,  but  also,  added  thereto,  the  punishment 
within  .the  statutory  limits,  which  they  have  thought  it 
proper  to  impose  in  cases  where  it  is  not  absolutely  freed  by 
the  law  itself.  This  is  a  matter  whether  done  by  judge  or 
juiy,  that  comes  after  the  determination  of  the  degree  of 
crime  of  wbicb  the  accused  is  guilty,  and  is  subject  to  the 
b'mitation  of  law  as  to  punishment  for  that  degree,  so  the 
fact  of  its  being  devolved  upon  the  jury  in  this  territory 
rather  than  upon  the  judge,  cannot  have  any  influence  upon 
the  rights,  duties  and  powers  of  either  judge  or  jury  in  find- 
ing a  verdict  as  to  the  crime  itself. 

The  fifth  point  of  the  appellant's  counsel  is,  that  the  motion 
for  a  new  trial  was  improperly  overruled,  for  the  reason  that 
the  defendant,  if  guilty  at  all,  was  guilty  only  as  an  accessory 
after  the  fact.  We  see  nothing  in  the  te8tinK)ny  on  which 
to  base  tliis  argument,  even  if  there  is  such  a  crime  known  to 
our  law  in  this  territory,  as  that  of  being  "  accessory  after 
the  fact "  to  a  murder.  Believing  that  no  error  has  been 
shown  in  the  proceedings,  the  judgment  of  the  court  below 
must  be  affirmed* 
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ThB  TflBKITOBT  OF  NbW  MjEXXOO,  Appellee^  Y*  LuIB  YAUENOtA, 

Appellant. 

January  Af,  13L 

JusTiGB  OF  THB  PoiLOB.    (1)  JurUdkMan  4ft  JiMM^  and  mtut  aippwar 

afflrmatively. 
Same.    (2)  OamplairU  before,  must  fifuno  jurisdicUonal  and  tubstantiai  faeU, 
Cbiminal  cabb.    (8)  Dismissal  of  appeal  from  jtuiiee  of  the  peace  by  dietridt 

eouH,  need  not  be  ordered  untH  indietaient  found  er  ittfomuUwn 

filed 

1,  The  Jurisdiction  of  a  Justice  of  tlie  peace  is  inferior,  special  and 
limited  by  statute  to  specific  territorial  boundaries,  established  by 
law  as  a  county,  town,  or  incorporated  city,  and  to  specific  subject 
matters,  such  as  assault  and  battery,  suits  to  recover  debts  where  the 
amount  claimed  does  not  exceed  |100,  etc.  8uch  Jurisdiction  must 
appear  affirmatively  from  the  record  of  the  proceedings;  it  cannot  be 
presumed. 

2.  In  a  complaint  for  a  misdemeanor  before  a  Justice  of  the  peace,  all 
the  technicalities  of  an  indictment  need  not  be  observed.  If  there  be 
a  substantial  statement  of  the  offense,  it  will  be  sufficient.  But  the 
facts  conferring  jurisdiction  upon  the  Justice  must  appear,  and  where 
a  complaint  for  an  assault  and  battery  failed  to  show  where  the 
offense  was  committed,  except  that  it  was  done  upon  the  property  of 
the  prosecuting  witness  (not  showiDg  the  county  in  which  that  pro- 
perty was  situate,  or  that  it  was  within  the  Jurisdiction  of  the  Justice), 
the  prosecution  under  such  complaint  should  be  dismissed  on  appeal 
to  the  district  court. 

.8.  But  if  it  appears  by  evidence,  that  the  misdemeanor  complained  of 
was  committed  by  the  defendant,  the  appeal  from  the  Justice  of  the 
peace  may  remain  undisposed  of  in  the  discretion  of  the  district  court 
until  the  prosecuting  attorney  shall  have  filed  an  information,  or  the 
grand  Jury  found  an  indictment,  when  the  proceedings  under  the 
appeal  may  be  dismissed  and  the  district  court  take  original  Jurisdic- 
tion of  the  offense  and  proceed  to  trial  while  the  defendant  and  wit- 
nesses are  present  in  court. 

« 

Appeal  from  the  First  Judicial  District,  Taos  conntj. 
Prince,  J. 

Tlie  appellant  in  this  case  is  charged  with  assanlt  and  bat- 
tery.   The  case  originated  before  a  justice  of  the  peace 
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within  and  for  Taos  oonntj ;  was  appealed  to  district  court, 
where  defendant  was  found  guilty.  It  is  brought  here  on 
AppeaL 

Contoay  db  Ruque^  for  appellant 

Appellant  claims  that^  from  errors  manifest  on  the  face  of 
tiie  record,  neither  the  justice  of  the  peace  nor  the  district 
court  had  jurisdiction.  Ist.  The  complaint  is  a  species  of 
legal  nondescript  attempting  to  cliarge  assault  and  battery, 
and  at  the  same  time  seeking  to  recover  damages  for  injuries 
alleged  to  have  been  done  to  the  field  of  prosecuting  witness 
by  cattle  of  defendant — a  proceeding  utterly  foreign  to  our 
law,  and,  we  believe,  to  any  system  of  jurisprudence.  2d. 
There  is  no  venue  laid  in  the  sworn  declaration  or  complaint. 
As  to  venue,  see  Archibold's  Criminal  Pleading,  pp.  46, 
47  and  49. 

3d.  There  is  no  charge  or  crime  known  to  the  laws  of  this 
territory  made  out  in  the  sworn  declaration.  The  proceed- 
ing is  brought  under  sec.  11,  p.  360,  Compiled  Laws,  1865, 
but  does  not  in  any  manner  follow  the  language  of  the  dtat- 
nte,  and  the  word  "  unlawfully  "  is  not  used  at  all. 

The  supreme  court  of  this  territory,  in  the  case  of 

,  has  decided  that  the  omission  of  the  word 
"unlawful"  is  a  fatal  defect  in  an  indictment. 

4th.  For  the  reasons  above  stated,  the  court  below  erred 
in  overruling  motions  for  new  trial  and  in  arrest  of  judg- 
ment. 

C,  II.  GUderaleeve^  for  appellee. 

In  this  case  there  is  no  bill  of  exceptions  snowing  the  evi- 
dence adduced  on  the  trial  of  said  cause,  or  the  charge  of  the 
court  to  the  jury.  The  defendant's  ground  of  appeal  is 
based  solely  on  alleged  want  of  jurisdiction  in  the  district 
court,  apparent  on  the  record,  on  account  of  informalities  in 
the  jnstice's  court. 

The  complaint  is  based  on  sec  16,  p.  862,  Compiled  Laws, 
if.  M.     By   aec.  15,  Compiled   Laws,  p.  206,  all  appeals 
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from  inferior  tribunals  shall  be  tried  anew  on  their  meritByas 
if  no  trial  had  been  had  below. 

In  criminal  proceedings  before  justices  of  peace  for  mia- 
demeanors,  technical  accuracy  is  not  required:  4  Ohand. 
(Mich.),  148;  10  Me.  (1  Fairf.),478;  85  Ala.,  221;  10  Ala., 
11;  8  111.(2  Scam.),  7. 

Sufficient  appears  on  the  face  of  the  complaint  before  the 
justice  of  peace  to  show  that  an  assault  and  battery  waa  com- 
mitted in  a  '^  rude  and  insolent  manner,"  and  that  theacooaed 
violated  a  criminal  law  of  the  territory,  and  waa  tried  for 
that  offense. 

The  appellate  court  should  try  an  appeal  from  a  justice  of 
the  peace  according  to  justice,  regardless  of  any  defect  in. 
the  warrant,  summons,  or  other  proceedings  of  the  justioe : 
Berry  v.  Brawn  (Minor),  Ala.,  67 ;  Qayle  v.  Turner^  804. 

Bbistol,  Associate  Justice:  This  is  a  criminal  proaecn- 
tiop  for  assault  and  battery  commenced  by  the  territory 
against  Luis  Yalencia,  the  defendant  below  and  appellant 
here,  before  a  justice  of  the  peace  of  Taos  county. 

The  defendant  was  tried  by  a  jury,  convicted  and  sentenced 
in  the  justice's  court  to  pay  a  fine  of  $10,  and  judgment 
was  rendered  in  that  court  for  such  fine  and  costs. 

The  complaint  on  which  the  defendant  was  arrested,  tried 
and  convicted  before  the  justice  of  the  peace  la  aa  follows: 

"  TERRITORY  OF  MEXIOO,  ( 
County  op  Taos.  f 

'^  According  to  and  under  the  oath  of  Julian  Martinea,  this 
11th  day  of  the  month  of  September,  1879,  about  10  o'clock 
in  the  morning,  and  under  his  oath  and  affirmation  declarea 
and  says  that  to-day,  the  11th  of  September,  1879,  about  7 
o'clock  in  the  morning,  a  certain  Luis  Baleucia,  in  a  rude 
and  insolent  manner  assaulted  and  beat  Manuel  Martinea  on 
his  own  property,  and  furtlier^  the  same  Julian  Martinea 
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claimB  of  the  accnsed  Luis  Balencia  $40  forty  dollars  for 
damages  suffered  in  his  field  by  animals  of  said  Yalenoia." 

^'Now,  therefore,  I  entreat  jostice  in  the  name  of  the  ter^ 
ritoTj  of  N.  M.,  that  it  assist  me,  so  help  me  God. 

"Banch  of  Taos,  N.  M.,  Sept  11,  A.  D.  1879, 

Rte 

"JULIAN  +  MARTINEa 


"Bvorn  to  and  subscribed  before  me,  in  ) 
my  office,  Precinct  No.  8,  in  said  > 
county,  to-day.  Sept  11,  A  D.  1879. ) 

"JOSE  MIGUEL  NIGBU 

*' JwUce  qf  the  F^aee."* 

It  appears  from  the  docket  entries  of  the  justice  that  the 
parties  interested  settled  the  matter  of  damages  mentioned 
in  the  complaint,  and  that  the  justice  only  took  cognizance 
of  the  charge  of  assault  and  battery.  It  also  appears  from 
said  docket  entries  that  the  defendant  moved  a  dismissal  of 
the  cause,  which  was  overruled  by  the  justice  before  the  jury 
was  called. 

The  verdict  of  the  jury  on  the  trial,  before  the  justice, 
was  as  follows : 

^'  We,  the  jury,  are  unanimously  of  opinion  that  we  find 
the  accused  guilty  according  to  the  law  and  the  evidence." 

Upon  this  verdict  the  justice  assessed  the  punishment  at 
a  fine  of  $10,  and  gave  judgment  therefor  and  costs. 

From  this  judgment  the  defendant  appealed  to  the  district 
court  in  and  for  said  Taos  county.  The  case  was  brought  to 
trial  before  a  jury  in  that  court,  at  the  last  September  term 
thereof,  the  defendant  at  the  time  interposing  no  objection 
thereto.  The  jury  found  '^  the  said  defendant  guilty  in  man- 
ner and  form  as  charged  in  the  complaint  herein."  The 
defendant  interposed  a  motion  for  a  new  trial,  also  for 
arrest  of  the  judgment,  assigning  various  grounds,  among 
which  was  that  the  court  below  had  acquired  no  jurisdiction 
to  proceed  against  the  defendant  in  the  premises  on  the  com- 
plaint aforesaid  of  Juliau  Martines.     The  motions  were 
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oyerrnled  and  the  district  court  asscesed  the  ^^  paniBhment  of 
the  defendant  at  a  fine  of  $10,  and  rendered  judgmedt  for 
such  fine  and  costs."  The  case  is  here  by  appeal  from  this 
judgment. 

No  bill  of  exceptions  appears  of  record ;  no  evidence 
adduced  on  the  trial  is  before  this  court,  and  the  only  ques- 
tion raised  upon  the  record  which  we  can  consider,  is  whether 
the  court  below  had  jurisdiction. 

The  jurisdiction  of  a  justice  of  the  peace  is  inferior, 
special  and  limited  by  statute  to  specific  territorial  bounda- 
ries established  by  law  as  a  county,  town,  or  incorporated 
city,  and  to  specific  subject  matters  as  assanit  and  battery 
suits  to  recover  debts  where  the  amount  claimed  does  not 
exceed  $100,  etc.  Such  jurisdiction  must  appear  affirma- 
tively from  the  record  of  the  proceedings;  it  cannot  be  pre- 
sumed :  Reeves  v.  Clarh,  5  Ark.,  27;  StranJiam  v.  IngSy  6 
Ind.,  157;  Bigdow  v,  Steanes,  19  John.,  89;  Bridge  v. 
Ford,  4  Mass.,  641.  This  principle  is  laid  down  as  law  in 
all  the  books  on  the  subject. 

It  has  been  held  that  a  conviction  before  a  justice  will  be 
quashed,  if  the  record  thereof  does  not  show  the  plaje  where 
Ills  court  was  held,  on  tlie  ground  that  it  must  appear  of 
record  that  the  justice  acted  within  the  sphere  of  his  juris- 
diction :  BrackeU  v.  The  State,  2  Taylor  (Vt.),  167.  It  is 
true  that  in  a  complaint  for  a  misdemeanor  before  a  justice 
all  the  technicalities  of  an  indictment  will  not  be  observed. 
If  there  be  a  substantial  statement  of  the  ofFense,  it  will  be 
sufficient:  .4  Wis.,  148.  But  .even  in  this  respect  it  has 
been  held  that  if  in  a  complaint  for  larceny  before  a  justice 
the  goods  alleged  to  have  been  stolen  bo  described  in  a 
schedule  annexed  to  the  complaint,  and  not  in  the  body 
thereof,  the  complaint  will  be  bad :  Gumming^  Casey  3  Me. 
(3  Greenl.),  61.  TJiat  there  must  be  some  kind  of  substantial 
statement  covering  all  the  essential  elements  of  the  ofiense, 
also  covering  the  facts  conferring  jurisdiction,  is-  quite  evi- 
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dent,  in  order  to  constitute  a  criminal  prosecution  before  a 
justice,  due  coHree  of  law. 

The  district  court,  under  our  statute,  could  not  assume  a 
more  enlarged  jurisdiction  on  appeal  than  was  conferred  on 
the  justice.  In  the  complaint  in  this  case  there  is  no  state- 
ment as  to  ^here  the  assault  and  battery  was  committed, 
except  that  it  occurred  on  tlie  property  of  Manuel  Martines; 
in  what  county  the  property  was  situated  does  not  appear. 
The  *  langua^  of  the  verdict  is,  "  the  jury  find  the  said 
defendant  guilty  in  manner  and  form  as  charged  in  the  com- 
plaint herein." 

The  meaning  of  the  verdict  therefore  is,  that  on  the  11th 
of  September,  1879,  about  7  o'clock  in  the  morning,  Luis 
Valencia,  in  a  rude  and  insolent  manner,  assaulted  and  beat 
Manuel  Martines  on  his  own  property. 

The  territorial  jurisdiction  of  the  justice  in  criminal  pros- 
ecntions  was  limited  by  law  to  the  county  of  Taos.  It  does 
not  appear  affirmatively  or  otherwise,  on  the  record,  that  the 
offense  complained  of  was  committed  in  that  county.  We 
have  no  right  to  presume  that  it  was.  In  dismissing  the 
prosecution  thus  commenced^  it  by  no  means  follows  that 
there  need  be  a  failure  of  justice  in  the  district  court.  If  it 
appears  by  evidence  that  an  ofEense  of  this  kind  was  com^ 
mitted  by  the  defendant,  the  appeal  may  remain  undisposed 
of,  in  the  discretion  of  the  court,  until  the  prosecuting 
attorney  shall  have  filed  an  information,  or  the  grand  jury 
fonnd  an  indictment,  when  the  proceedings  under  the  appeal 
may  be  dismissed  and  the  district  court  take  original  juris- 
diction of  the  offense  and  proceed  to  trial,  while  the  defend- 
ant and  witnesses  are  present  in  court.  There  can  be  no 
doubt  that  this  coui'se  would  be  better  and  more  conformable 
to  law  than  to  sustain  a  record  so  defective  as  this. 

The  jurisdiction  of  the  justice  not  appearing  from  the 
record  of  the  proceedings,  it  follows  that  the  judgment  below 
ought  to  be  reversed  and  the  prosecution  disniissed. 

And  it  is  so  ordenodc  AU  cDoeiur.. 
8 
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Thb  Tehsttoat  of  New  Mexico,  Appellee,  ▼•  Riooabd 

RoMiNB,  Appellant. 

January  tB,  1881. 

Trial  by  Jubt.    (1)  Whether  trial  by  a  jwry  uA^  jptfoJto  inJn 

Spanish  is. 
Instructions.    (2)  Written  in  English,  hU  trandated  araUy 

to  Mexican  Jury. 
Practice.    (3)  Ihranslatian of  proceedinffs  ta (rther languoffei,' 
MuRDBR.    (4)  Instruction  as  to  degree. 
Same.    (5)  Same  as  tofustiflable  homicide 
Same.    (6)  Verdict,  should  name  degree. 
Same.    (7)  Verdict  OMesament  of  punishment  kk 
Same.    (8)  Instruction  as  to  fourth  degree. 
Same.    (9)  Same  as  to  weight  of  dtfendanfs  testimony. 
Same.  (10)  Malice  and  premeditation,  proof  of, 

1.  The  defendant  in  a  criminal  case  took  a  change  of  Tenue  from  % 
county  where  the  English  element  largely  predominated,  to  one 
where  the  Spanish  population  is  very  largely  in  the  majority.  The 
jurors  who  sat  in  the  trial  were  all  Mexicans,  and  none  of  them 
understood  the  English  language,  in  which  the  proceedings  at  the 
trial  took  place. 

EM,  that  this  was  a  sufficient  "  trial  by  Jury,"  and  that  ihero  Is  ne 
law  in  New  Mexico  requiring  the  jurors  to  speak  any  particular 
language. 

8.  The  instructions  were  written  in  English  and  translated  orally  to  tlie 
jury. 

Held,  that  the  object  of  the  law  requiring  instructions  to  be  written 
was  simply  to  enable  them  to  be  preserved  In  the  files,  so  as  to  be 
available  for  exception  or  on  appeal,  and  that  the  oral  translation  of 
them  to  the  jury  did  not  render  them  yiolative  of  the  law,  as  being 
oral  instructions. 

8.  In  all  counties  where  the  jury  contains  members  representing  each 
language,  or  where  the  i>ersons  speaking  each  are  before  the  court, 
all  the  proceedings  are  to  be  translated  by  a  sworn  interpreter,  into 
the  other  language  from  that  in  which  they  originally  take  place. 

4.  It  is  not  error  for  the  oourt  to  instruct  the  jury  in  a  murder  case,  that 
the  killing  in  question  was  either  murder  in  the  first  degree,  murder 
in  the  fourth  degree,  or  justifiable  homicide,  where  there  is  no  eTi- 
dence  in  the  case  which  could  bring  the  case  within  the  definition  of 
any  degree  not  given. 

5.  Where  the  words  of  an  instmetlon  are  broad  enough  to  corer  all  the 
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of  mnrder  in  the  fifth  degree,"  and  it  would  be  for  the  jndge^ 
after  cansidering  all  the  circumstances,  to  assess  the  punish- 
ment of  fine  or  imprisonment,  as  he  thinks  the  ends  of  jus- 
tice require,  within  the  limits  fixed  by  statute  for  that  offense. 
But  in  this  territory  the  legislature  chose  to  leave  the  assess- 
ing of  the  punishment,  within  those  limits,  to  the  jury  instead 
of  the  judge,  so  that  the  verdict  has  to  include  not  only  a 
statement  that  they  find  the  accused  guilty  of  such  a  crime 
or  degree  of  crime,  but  also,  added  thereto,  the  punishment 
within  .the  statutory  limits,  which  they  have  thought  it 
proper  to  impose  in  cases  where  it  is  not  absolutely  freed  by 
the  law  itself.  This  is  a  matter  whether  done  by  judge  or 
jury,  that  comes  after  the  determination  of  the  degree  of 
crime  of  which  the  accused  is  guilty,  and  is  subject  to  the 
limitation  of  law  as  to  punishment  for  that  degree,  so  the 
fact  of  its  being  devolved  upon  the  jury  in  this  territory 
rather  than  upon  the  judge,  cannot  have  any  influence  upon 
the  rights,  duties  and  powers  of  either  judge  or  jury  in  find- 
ing a  verdict  as  to  the  crime  itself. 

The  fifth  point  of  the  appellant's  counsel  is,  that  the  motion 
for  a  new  trial  was  improperly  overruled,  for  the  reason  that 
the  defendant,  if  guilty  at  all,  was  guilty  only  as  an  accessory 
after  the  fact.  We  see  nothing  in  the  testimony  on  which 
to  ba^e  this  argument,  even  if  there  is  such  a  crime  known  to 
our  law  in  this  territory,  as  that  of  being  "  accessory  after 
the  fact "  to  a  murder.  Believing  that  no  error  has  been 
shown  in  the  proceedings,  the  judgment  of  the  court  below 
must  be  affirmed. 
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S.  B.  Ifeiooomh  and  Cairon  cfe  ThorrUon^  for  appellant. 

Tho  jurors  who  eat  in  the  trial  of  this  case  were  Mexicans, 
and  none  of  them  understood  the  English  language,  in  which 
the  prpceedings  at  the  trial  were  had.  The  policy  of  the 
common  law  is,  that  "  Where  there  is  a  wrong,  thera  is  a 
remedy,"  and  the  common  law,  as  recognized  by  the  United 
States  and  the  several  states  of  the  union,  is  the  rule  of  prac- 
tice and  decision  in  tho  territory  of  Kew  Meuco  in  criminal 
cases :  Compiled  Laws  of  Kew  Mexico,  sec  18,  page  194. 
The  defendant  did  not  except  to  the  jurors.  He  had  a  right 
to  a  trial  by  an  English  speaking  and  English  understanding 
jury :  Lyles  v.  The  State,  41  Texas,  172,  and  the  cases  therein 
cited.  In  this  case,  the  learned  judge,  who  delivered  theopin- 
ion,  says  that  the  constitution  says,  ''  That  the  right  of  trial 
by  jury  shall  remain  inviolate."  These  precise  words  are 
found  in  the  '^  Bill  of  Rights :"  Compiled  Laws  of  New  Mex- 
ico, sec.  5,  page  636.  He  further  says,  '^  It  (the  trial  by 
jury)  cannot  be  considered  as  remaining  inviolate,  when  the 
jurore  can  neither  speak,  nor  understand  the  language  in 
which  the  proceedings  were  had,"  etc,  etc.  In  Lyle^  v.  The 
StatSj  41  Texas,  172,  tha  court  further  say,  ^' A  trial  by  such 
a  jury  as  sat  in  this  case"  (nine  of  whom  did  not  understand 
nor  speak  the  English  language,  in  which  the  proceedings 
were  had)  "  was  violative  of  section  16,  article  1,  of  the  '  Bill 
of  Kighta'  of  the  constitution,  which  declares  that^  'No 
citizen  shall  be  deprived  of  life,  liberty  or  property,' "  etc., 
etc.,  going  on,  giving  the  exact  language,  as  that  found  in 
sec.  15,  page  640  of  the  Compiled  Laws  of  New  Mexico, 
which  see. 

Sec.  15,  page  496,  and  sec.  21,  page  498,  Compiled  Laws  of 
New  Mexico,  state  what  is  necessary  to  parties  **  liable  to  bo 
chosen  and  to  serve  as  grand  and  petit  jurors,"  etc. 

Sucli  persons  are  not  competent  jurors,  however,  anleBS 
they  can  speak  and  understand  tlie  language,  in  which  the 
proceedings  are  had  on  the  trial.     If  such  were  intended  it 
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would  be  null  and  void.  See  Lijlea  v.  The  State^  41  Texas, 
172,  and  also  sec.  5,  page  636,  "  Bill  of  Rights,"  Compiled 
Law3  of  New  Mexico,  and  sec.  15,  page  640^  Id^  also  8  Ala., 
303. 

The  instractions  to  the  jnry  were  written  in  the  English 
language  and  orally  interpreted  to  the  jnry  in  the'  Spanisli 
langnage.  See  41  Texas,  172,  and  sec.  1,  page  200,  Com- 
piled Laws  of  New  Mexico,  which  declares  that  the  instruc- 
tions shall  be  in  writing. 

If  the  instructions  were  orally  interpreted  to  the  jurors, 
they  were  oral  instructions — nothing  but  verbal  instructions, 
and  contrary  to  the  law.  To  instruct  the  jurors  in  writing  was  a 
duty  imposed  upon  the  presiding  judge,  by  the  statutory 
law  governing  his  judicial  acts,  and  a  right  to  wliich  the 
defendant  was  entitled  and  could  not  waive.  The  purpose  of 
iostructing  in  writing  is  that  the  jury  may  see  them  wliile 
deliberating,  and  by  verbal  interpretation  they  cannot  prop- 
erly catch  and  retain  them,  and  for  this  reason  the  law  orders 
that  they  be  given  in  writing,  and  therefore,  any  procedure 
which  is  a  violation  of  the  spirit  of  this  law  is  an  injury  to 
the  defendant.  The  law  says  that  in  a  trial  of  this  kind,  cer- 
tain acts  shall  be  performed  by  the  presiding  judge.  The 
law  for  wise  purposes  says  the  jurors  shall  be  instructed  in 
writing,  and  he  disregards  what  the  law  says,  and  a  plain 
and  imperative  duty  is  neglected,  and  the  jnrors  are  verbally 
bstrncted. 

The  defendant  need  not  except;  in  a  capital  case  he 
stands  upon  all  his  rights  and  waives  nothing,  and  he  is  not 
required  to  instruct  the  court  as  to  what  are  and  what  are 
not  its  duties,  and  if  the  plain  letter  and  spirit  of  the  law  is 
not  complied  with,  this  dereliction  is  not  chargeable  to  the 
defendant,  and  the  case  must  be  reversed  because  of  tin's 
error:  J^omaqnSy  an  Indian^  v.  The  People^  Breese  (Ill.)> 
U5;  People  V.  McKay,  18  Johns.  (N.  Y.),  212. 

^In  a  capital  trial,  if  error  intervene,  it  must  be  assumed 
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to  be  injurious  to  the  prisoner,  and  he  is  entitled  to  a  reversal 
of  judgment.  The  courts  have  no  power  to  affirm  the  case : 
PeopU  V.  WiUiama,  18  Gal.,  187." 

The  court  erred  in  commenting  upon  the  evidence  of  ap- 
pellant: Page  428  "  Albany  Law  Journal,"  May  Slst,  1879; 
Veatch  v.  State^  56  Indiana,  584 ;  26  Am.  Hep.,  44. 

The  court  erred  when  it  told  the  jury  that  the  evidence 
showed  the  offense  to  be  either  murder  in  the  first  degree, 
or  murder  in  the  fourth  degree,  or  that  the  killing  was  jus- 
tifiable, because  it  invades  the  especial  province  of  the  jury, 
and  takes  from  the  consideration  of  the  jurors  the  other 
degrees  of  criminal  homicide,  a  right  to  which  the  defendant 
is  entitled.  See  The  State  of  Iowa  v.  Ezra  O,  Olemone^ 
*/  Northwestern  Reporter,"  vol.  1,  p.  82  (No.  9  New  Series), 
which  says,  "  All  the  degrees  of  criminal  homicide  should  be 
explained  and  submitted  to  the  jury.  «  «  •  The  degree 
of  the  crime  is  to  be  determined  by  the  jury,  and  not  by  the 
court,  and  there  can  be  but  one  rule  for  the  court,  in  all 
cases."     See  also  41  Texas,  172. 

The  court  erred,  when  it  told  the  jury  what  the  evidence 
tended  to  show,  and  on  what  points  certain  evidence  had 
some  bearing :  Bill  «.  Tlie  People^  14  111.,  432 ;  Bond  v. 
The  People,  39  111.,  26 ;  Kennedy  v.  The  People,  44  111., 
283;  HopTdne  v.  The  People,  18  111.,  264;  Morrieon  v. 
The  State,  41  Texas,  516 ;  Bishop  v.  The  State,  48  Texas, 
390 ;  Rice  v.  The  State,  3  Ot.  of  App.,  451 ;  Haskewv,  The 
State,  **  Texas  Law  Journal,"  November  26th,  1879,  published 
at  Tyler,  Texas.  Opinion  filed  November  12th,  1879.  Note 
the  following  extracts  from  the  instructions:  First,  the 
judge  says,  *'From  the  evidence  before  you,  if  the  defend- 
ant is  guilty  of  murder  in  any  of  the  degrees  designated  by 
law,  it  must  be  either  murder  in  the  firet  degree  or  murder 
in  the  fourth  degree."  Then,  further  on,  he  says :  "  Mur- 
der in  the  fourth  degree,  on  which  some  part  of  the  evidence, 
if  true,  has  some  bearing,  consists,"  etc. 
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This  tells  the  jnry  that  the  defendant's  evidence  is  false, 
and,  therefore,  there  is  no  evidence  to  show  it  to  be  in  the 
fourth  degree.  Is  this  the  law!  Is  it  jnst  and  fair!  The 
JQiy  are  to  pass  nntrammelled  npon  the  credibility  of  the 
witnesses  and  tlic  bearing  of  the  evidence.  Then,  again,  ^^  If 
the  defendant  actnallj  killed  Rafferty,  then  the  case,  as  pre- 
sented by  the  evidence,  is  either  murder  in  the  first  degree 
or  murder  in  the  fonrth  degree,  or  the  killing  was  justifi- 
able." Again,  '^  If  the  killing  was  justifiable,  then  the  case, 
as  presented  by  the  evidence,"  eta  If  this  is  the  law,  what 
18  the  province  of  the  jury  t  What  figure  do  juries  cut  in 
legal  investigation !  Finally,  the  court  says :  "  Yon  have 
heard  his  statement  of  the  case.  In  determining  the  ques- 
tion as  to  whether  the  defendant  has  told  the  truth,  and  aU 
the  truth,  as  to  the  position  of  the  deceased  at  the  time  he 
reoeived  the  fatal  blow,  and  in  reference  to  all  the  circum- 
stances,  it  will  be  proper  for  you  to  consider  the  fact  that  he 
is  the  defendant,  and  that  the  greatest  possible  temptation  is 
presented  to  him  to  testify  in  his  own  favor,  if  he  is  really 
guilty." 

This  is  not  proper  as  an  instruction  from  the  court  It 
ignores  the  reasonableness  or  unreasonableness  of  his  state- 
ment, taken  in  connection  with  the  other  circumstances 
proved  by  other  evidence. 

In  a  capital  case,  when  the  instructions  do  not  announce 
correct  legal  principles,  or,  being  correct,  do  not  apply  to  the 
case,  though  no  exceptions  are  taken  to  them,  the  appellate 
court,  in  the  face  of  the  record,  will  not  pronounce  sentence 
of  death  on  the  prisoner,  but  will  award  a  new  trial :  J^alk . 
V.  The  People^  42  111.,  331 ;  ScMenker  v.  The  State,  Su- 
premo Court  of  Nebraska,  October  I5th,  1879,  Northwest- 
em  Reporter,  vol.  2,  New  Series,  p.  710.     In  criminal  cases, 
where  life  is  at  stake,  it  is  not  required  that  the  evidence  be 
palpably  insufficient  to  warrant  a  conviction,  before  an  appel- 
late court  will  reverse,  the  rule  being  different  in  civil  and 
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criminal  cases,  and  especially  where  life  is  at  stake :  Folk  v. 
The  People^  42  III,  331. 

If  the  prisoner  was  guilty  the  evidence  would  have  equally 
well  applied  to  murder  in  the  third  or  fifth  degrees  as  to 
nuirder  in  the  first  and  fourth :  Comp.  L.,  sees.  13  and 
13,  p.  320. 

The  court  should  also  have  instructed  as  to  both  causes  of 
justifiable  homicide.  The  firat  cause  being  equally  applic- 
able to  the  case  with  the  second :  Comp.  L.,  sec.  6,  Is* 
and  2d  ed.,  p.  313. 

The  jury  should  have  assessed  the  punishment :  Comp. 
L,,  sec.  22,  p.  372;  People  v.  Bonney^  19  Cal.,  446; 
People  V.  Bonney,  40  Cal.,  129  ;  People  v.  Marquis^  16  Cal., 
38 ;  People  v.  NicJtols,  34  Cal.,  217. 

Premeditation  must  bo  proven,  and  cannot  be  presumed 
from  tlie  mere  fact  of  killing :  Stoakes  v.  PeopUy  Thomp- 
son's Cases,  931. 

W.  L.  Ryneveon  and  Wra,  Breeden^  for  appellee. 

The  jury  was  a  lawful  one;  whether  they  understood 
English  or  not  is  of  no  consequence.  If  this  were  a  valid 
objection  it  was  waived  by  the  defendant  in  consenting  to 
go  to  trial  and  failing  to  challenge  the  jurors  on  that  ground : 
1  Bish.  Crim.  Law,  995,  et  seq.^  and  particularly  sec.  997 
and  authorities  there  cited. 

It  was  not  necessary  that  the  verdict  should  fix  the  punish- 
ment. The  indictment  charged  niuixler  in  the  first  degree, 
and  the  verdict  was  guilty  as  charged,  that  is,  guilty  of  mur- 
der in  the  first  degree.  The  punishment  of  this  offense  is 
absolutely  fixed  by  law,  and  the  jury  could  not  change  it  and 
had  nothing  to  do  with  it :  Compiled  Laws  of  New  Mexico, 
sec.  2,  p.  318.  Where  the  jury  is  required  by  statute  to  fix 
the  punishment  and  has  a  discretion  as  to  the  character  or 
amount  of  punishment,  the  verdict  should  fix  the  punish- 
ment, but  not  otherwise,  and  in  this  case  if  the  jury  had 
assumed  to  fix  the  punishment,  that  portion  of  the  verdict 
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woald  hAve  been  surplusage :  1  Bish.  Froced.,  838 ;  2  Id.j 
625. 

There  was  no  error  in  commenting  upon  the  evidence  by 
the  judge.  He  had  a  right  to  say  to  the  jury  what  he  did 
say :  31  Cal.,  191.  This  was  the  common-law  rule  which 
governed  at  the  trial  of  this  cause :  Compiled  Laws  of  New 
Mexico,  sec.  188,  p.  191. 

It  was  the  province  of  the  court  to  give  to  the  jury  the 
law  applicable  to  the  facts  of  the  case.  There  was  no 
errorin  the  refusal  or  failure  of  the  court  to  instruct  as  to  the 
third  and  fifth  degrees.  And  the  instruction  given  by  the 
coart  as  to  the  justifiable  homicide,  comprehended  all  that 
the  defendant  was  entitled  to:  6  Cal.,  214;  31  Ga.,  424; 
27  CaL,507;  18  Tex.,  343;  32  Cal.,  -280;  8  Cal,  89;  81 
Mo.,  147. 

Premeditation  or  malice  aforethought,  is  not  susceptible 
of  direct  proof,  but  is  to  be  presumed  or  its  existence  deter- 
mined by  all  the  facts  and  circumstances  connected  with  the 
case  and  the  conduct  of  the  defendant :  65  HI.,  17 ;  17  Cal., 
3G9. 

The  instructions  were  in  writing  as  shown  by  the  record 
and  the  law  in  that  respect  was  complied  with* 

PfiiNCE,  Chief  Justice :  This  is  an  appeal  from  a  judg- 
ment of  the  third  district  court,  sitting  in  the  county  of 
Doila  Ana. 

The  defendant  was  indicted  in  Grant  county,  at  the  July 
term  in  1877,  for  the  murder  of  Patrick  Rafferty. 

Thereafter,  on  application  of  the  defendant,  the  venue 
was  changed  to  the  county  of  Dofia  Ana. 

The  case  came  on  for  trial  at  the  June  term  in  1878,  in 
said  court. 

At  this  trial,  after  the  charge  of  the  judge,  the  defendant's 
;?ounseI  took  exceptions  to  certain  parts  thereof  relative  to 
the  testimonj  of  defendant 
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The  jury  brought  in  a  verdict  of  "  guilty  as  charged  in 
the  indictment,"  and  thereupon  the  defendant  moved  for  a 
new  trial. 

The  motion  was  denied,  and  the  defendant  appealed  to 
this  court. 

The  first  point  relied  on  by  the  defendant  in  his  brief  is 
that  ^^  tlie  jurors  who  sat  in  the  trial  were  all  Mexicans  and 
none  of  them  understood  the  English  language  in  which  the 
proceedings  at  tlie  trial  were  had." 

It  appears  by  the  bill  of  exceptions  that  this  is  true^  and 
that  the  instructions  to  the  jury  were  written  in  English  and 
orally  interpreted  to  them  in  Spanish ;  and  that  all  the  pro- 
ceedings were  similarly  interpreted,  the,  translation  being 
made  in  all  cases  by*an  interpreter  previously  duly  sworn. 

The  defendant  claims  that  this  was  error  for  two  reasons: 

Firstly.  That  trial  by  a  jury  not  understanding  English 
was  not  "  trial  by  jury,"  as  understood  at  common  law,  or 
contemplated  by  the  bill  of  rights. 

Secondly.  That  the  instructions  to  the  jury  were  really 
given  orally,  being  translated,  and  were  thus  in  violation  of 
law. 

As  to  the  first  of  these  propositions  it  may  be  said  that 
the  qualifications  of  jurors  in  Kew  Mexico  were  fixed  by 
the  act  of  February  2,  1859  (Compiled  Laws,  496),  and  at 
the  time  of  this  trial  had  been  unaltered  for  nearly  twenty 
years.  That  act,  in  section  157,  specifically  provided  that 
"all  white  persons,"  having  certain  qualifications  of  age, 
citizenship,  etc.,  shall  "  be  liable  to  be  chosen  and  serve  as 
grand  and  petit  jurors;"  and  among  these  qualifications  the 
ability  to  speak  any  particular  language  is  not  named. 

Under  this  law  juries  were  selected  for  over  twenty  years, 
embracing  both  Spanish  and  English  speaking  members, 
without  any  objection  or  any  change  being  made  in  the  law, 
or  action  taken  by  the  congress  of  the  United  States.  Since 
the  trial  of  this  cause  beloW|  in  the  year  1880|  a  new  jury 
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law  was  enacted  hj  the  legislature,  bat  it  made  no  alteration 
in  this  respect,  though  the  fact  that  large  numbers  of  Spanish 
speakiDg  citizens,  who  understood  no  English,  were  annually 
called  to  serve  on  juries,  it  was  known  undoubtedly  to  every 
member,  so  that  there  can  be  no  doubt  as  to  the  legislative 
intent. 

We  cannot  shut  our  eyes  to  the  peculiar  circumstances  of 
this  territoiy,  taken  from  the  Republic  of  Mexico  in  1846, 
and  nearly  all  of  whose  inhabitants  in  the  years  first  succeed- 
ing  the  annexation,  understood  no  English.  Even  at  the 
present  time  the  preponderance  of  Spanish  speaking  citizens 
is  very  large ;  and  in  certain  counties  the  English  speaking 
citizens  possessing  the  qualifications  of  jurors,  can  be  counted 
by  tens  instead  of  hundreds.  In  at  least  three  of  the  courts 
of  the  territory  at  the  time  of  this  trial  below,  it  may  be 
said  without  hesitation,  that  a  sufficient  number  of  English 
speaking  jurors  could  not  have  been  obtained  to  try  any 
important  case  which  had  attracted  public  attention. 

Apart  from  the  impracticability  of  obtaining  English 
speaking  juries,  it  would  have  been  manifestly  unjust  to  the 
great  majority  of  the  people  of  the  territory,  had  such  a 
requirement  as  to  language  been  made.  Either  they  would 
have  had  to  be  tried  in  a  language  which  they  did  not  under- 
stand, or  else  a  double  system  would  necessarily  have  been 
established,  including  an  English  speaking  jury  for  English 
defendants,  and  a  Spanish  speaking  jury  for  Spanish  defend- 
ants ;  and  if  the  theory  had  been  carried  to  its  logical  con- 
cinsion,  an  English  speaking  judge  to  address  the  English 
jury,  and  a  Spanish  speaking  one  to  instruct  the  Spanish 
joiy. 

The  practice  under  the  territorial  law  has  been  uniform 

for  a  long  series  of  years,  and  works  as  little  injustice  to  any 

parties,  whatever  their  language,  as  any  system  that  could 

well  be  devised  under  the  prevailing  conditions.    In  all 

counties  where  the  jury  contains  members  representing  each 


( 
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language,  or  where  persons  speaking  each  are  before  the 
court,  all  the  proceedings  are  translated  by  a  sworn  inter- 
preter, who  is  a  court  officer,  into  the  other  language  from 
that  in  which  they  originally  take  place.  Thus,  every  one 
interested  is  as  fully  as  possible  informed  of  every  proceed- 
ing, and  no  injustice  is  done. 

In  the  case  before  us,  this  course  was  pursued.  There  is 
no  allegation  or  suggestion  that  there  was  any  incorrect 
interpretation ;  indeed,  there  is  nothing  in  the  record  or  tlie 
bill  of  exceptions,  to  show  whether  the  defendant  himself 
speaks  Spanish  or  English.  If,  as  we  infer  from  the  argu- 
ment, he  is  an  English  speaking  citizen,  then  it  was  by  his 
own  act  in  demanding  a  change  of  venue,  that  the  case  was 
brought  from  a  county  where  the  English  element  largely 
predominated  on  the  juries,  to  one  where  the  Spanish  popu- 
lation is  very  greatly  in  the  majority. 

We  do  not  think  that  there  is  anything  in  the  law  which 
makes  the  fact  of  not  understanding  the  English  language  a 
disqualification  for  a  juror  in  this  territory,  or  which  gives 
to  any  defendant  the  right  to  be  tried  by  jurors  of  any  par- 
ticular nationality  or  language. 

As  to  the  second  point,  regarding  the  written  instructions 
to  the  jury,  the  argument  of  defendant's  counsel  is  that  the 
instructions  being  written  in  English,  and  translated  to  the 
jury  in  Spanish,  they  were  really  orally  given;  and,  further, 
that  the  intent  of  the  law  was  that  the  jury  might  see  them 
while  deliberating,  and  if  only  given  to  them  orally  that 
intent  was  defeated. 

If  the  object  of  the  law  were  as  suggested  by  counsel, 
there  might  be  something  in  this  point;  but  that  object,  as 
shown  b}^  the  context,  was  entirely  different,  being  that  the 
instructions  should  be  filed  with  the  papers  in  the  case,  so  as 
to  be  available  for  exception  or  on  appeal.  In  fact,  at  the 
time  of  the  trial  below,  and  until  the  passage  of  the  Practice 
Act  af  18S0,  there  was  no  authority  for  allowing  the  jury  to 
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take  the  judge's  insti-uetions  with  them  when  they  retired 
for  consultation. 

The  law  was  fully  complied  with  by  the  instructions  being 
written  by  the  judge,  so  as  to  be  preserved  on  file ;  and  there 
WM  no  error  in  this  respect. 

The  nest  cause  for  reversal  assigned  by  the  defendant,  is 
that  the  court  erred  in  stating  in  the  charge  to  the  jury  that 
the  killing  in  question  was  either  murder  in  the  first  degree, 
nmrder  in  the  fourth  degree,  or  justifiable  homicide. 

The  law  with  regard  to  this  we  have  recently  stated  quite  at 
length,  in  the  opinion  rendered  in  the  case  of  The  Territory 
V,  Toung^  ante,  p.  93,  and  so  we  do  not  repeat  it  here. 

As  there  said,  if  there  is  any  evidence  whatever  which 
could  bring  the  case  within  the  definition  of  any  degree  not 
gi^en,  the  limitation  of  the  degrees  in  the  charge  to  the  jury 
would  be  error  wliich  would  be  good  cause  for  reversal.  But 
we  have  examined  tlie  evidence  before  us  in  this  case  with 
innch  care,  and  fail  to  see  any  under  which  the  degree  of 
murder  could  bo  other  than  the  firet  or  the  fourth,  if  a 
crime  be  proved  at  all.  The  definitions  given  by  the  judge 
of  those  degrees,  and  of  the  circumstances  under  which  such 
^  killing  would  be  justifiable,  substantially  coincide  with  the 
:rtatnte,  and  could  not  hare  misled  the  jury.  One  of  the 
-  additional  points  "  of  the  defendant*  is  that  the  instruction 
rx.'rrarding  justifiable  homicide  should  have  included  both 
.anscs  named  in  the  statute ;  but  we  think  the  words  used 
-ire  broad  enough  to  cover  all  the  circumstances  possible 
onder  the  evidence. 

The  next  point  raised,  and  upon  whixsh  a  large  amount  of 
if^ument  was  expended,  was  as  to  tlie  form  of  the  verdict ; 
Mrliicli  is  claimed  to  be  insufficient  and  contrary  to  law,  both 
l«t:e:ini5e  it  does  not  designate  the  precise  offense  of  which  the 
jary  found  the  defendant  guilty,  and  also  because  the  jury 
did  not  assess  the  punishment  therein. 
The  record  shows  that  the  indictment  is  in  the  usual  form 
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of  an  indictment  for  morder  in  the  first  degree,  indadiBg 
all  the  allegations  required  by  the  statute  to  oonstitute  that 
crime. 

It  is  conceded  on  all  hands  that  under  such  an  indictment, 
a  jury  can  either  find  the  defendant  guilty  of  the  crime 
charged,  or  of  any  lower  crime  the  necessary  constituents  of 
which  are  included  in  the  indictment.  This  is  a  general  and 
elementary  principle  of  criminal  law. 

The  judge  in  his  charge  instructed  the  jury  that  under 
the  eyidence,  three,  and  only  three,  verdicts  could  properly 
be  returned,  and  these  were  respectively  in  case  the  jury 
should  believe  the  defendant  guilty  of  murder  in  the  first 
degree,  or  in  the  fourth  d^ree,  or  that  the  homicide  was 
justifiable.  He  instructed  them  that  if  they  found  the  defen- 
dant guilty  of  murder  in  the  first  degree,  their  verdict  should 
be  simply  "  guilty ;"  if  in  the  fourth  degree,  their  verdict 
should  be  that  they  '^  find  him  guilty  of  murder  in  the  fourth 
degree,  naming  the  degree  in  the  verdict,"  and  assessing  the 
punishment  within  the  statutory  limits.  If  they  entertained 
any  doubt  of  his  guilt  in  one  of  the  degrees,  then  their  ver- 
dict should  be  "  not  guilty."  This  made  the  distinction  very 
clear  and  forcible,  and  if  under  such  instructions,  the  jury 
should  simply  have  returned  a  verdict  of  '^  guilty, "  there 
could  have  been  no  doubt  of  their  intention  to  find  the  defen- 
dant "  guilty  "  in  the  first  degree. 

The  verdict  which  they  did  bring  in  was  "  guilty  as  chaif;ed 
in  the  indictment."  This,  in  our  opinion,  is  stronger  and 
more  certain  even  than  the  verdict  of  "  guilty  "  would  have 
been.  The  indictment  charged  murder  in  the  first  degree. 
It  charged  the  defendant  with  the  felonious  killing  of  Raf- 
ferty,  from  a  premeditated  design  to  efiEect  the  death  of  said 
Rafferty. 

If  there  could  have  been  any  doubt  as  to  the  verdict,  if  it 
had  been  simply  in  the  words  suggested  by  the  court,  that 
doubt  is  removed  by  the  additional  words  used  by  the  jury. 
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Such  a  verdict  ander  Bach  an  indictment,  and  eepecially  in 
view  of  the  judge's  charge,  can  mean  nothing  else  than  mnr- 
der  in  the  first  degree ;  and  considering  the  peculiar  wording 
of  our  statute,  which  nowhere  expressly  mentions  the  first 
degree  of  murder  by  name  in  its  definition,  was  perhaps  the 
rerj  best  and  strongest  way  in  which  the  jury  could  have 
expressed  their  opinion.  While  fully  satisfied  that  this  is  a 
good  verdict,  for  murder  in  the  first  degree,  yet  it  may  not 
be  out  of  place  to  suggest  that  to  avoid  question  and  discus- 
sion, it  may  be  better  in  the  future,  that  all  verdicts  in  mur- 
der eases  should  name  the  degree  specifically. 

The  next  point  is  that  the  jury  should  have  named  the 
punishment  in  their  verdict.  This  is  claimed  under  the  pro- 
vision in  our  statutes  (chap.  57,  sec.  22),  which  reads  as  fol- 
lows :  ''  All  issues  of  fact  in  a  criminal  case  shall  be  tried  by 
a  jury,  who  shall  assess  the  punishment  in  their  verdict :" 
Greneral  Laws,  289. 

We  have  had  occasion  to  refer  to  this  provision  somewhat 
in  the  recent  case  of  The  Territory  v.  Yowngy  antey  p.  98, 
and  have  stated  there  to  some  extent  our  view  of  its  inten- 
tion and  scope;  but  it  may  be  best  to  consider  the  matter 
here  more  fully  as  the  connection  is  somewhat  different. 

In  our  criminal  law  as  in  most  others,  the  punishment  for 
some  offenses  is  fixed  absolutely  by  the  statute,  being  an 
nndeviating  penalty.  Such,  for  example,  is  the  punishment 
of  death  for  murder  in  the  first  degree,  and  imprisonment 
for  life  under  our  definition  of  murder— the  second  degree. 
But  for  most  offenses,  a  sliding  scale  of  punishment  is  pro- 
vided, so  that  in  each  case  the  penalty  can  be  proportioned 
flomcwhat  to  the  peculiar  circumstances  involved.  This  is  a 
proper  and  beneficent  system  which  has  obtained  in  almost 
every  criminal  code,  and  in  our  statutes  finds  its  strongest 
example  in  the  penalty  for  mm*der  in  the  fifth  degree,  where 
the  option  extends  from  a  fine  of  a  single  dollar  to  imprison- 
ment for  ten  yeai& 
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Now,  some  authority  mast  have  power,  after  it  has  boeQ 
determined  that  a  person  is  guilty  of  one  of  these  orimes^  for 
which  sucli  a  sliding  scale  of  penalties  is  provided,  to  ooa- 
sider  the  circumstances  of  the  case  and  determine  what  pen- 
alty within  those  limits  fixed  by  law  shall  be  inflicted;  to 
use  the  teelmical  words  of  our  statute,  to  ^'  assess  the  pun- 
ishment." 

In  most,  if  not  all  of  the  older  states,  this  is  done  by  the 
judge  presiding ;  in  New  York  two  local  justices  are  associ- 
ated with  him  for  this  purpose,  and  in  such  cases  the  jary 
simply  finds  the  offense  of  which  the  accused  is  guilty,  and 
notliing  more  ;  the  punishment,  within  the  limits  prescribed 
by  law,  is  entirely  for  the  court. 

But  in  our  territory  this  power  is  given  to  the  jury.  They 
are  to  assess  the  punishment,  wherever  such  assessment  is 
necessary,  as  well  as  find  the  crime  of  which  the  accused  is 
guilty. 

The  intent  of  the  section  above  quoted  was  simply  to  give 
this  power  to  the  jury,  which  ordinarily  had  been  exercised 
by  the  court.  But  it  refera,  of  course,  to  cases  wJtere  au 
assessment  is  to  bo  made ;  where  there  is  some  penalty  to  be 
determined ;  where  there  is  some  option  and  discretion  to 
be  exercised.  And  this  includes  the  great  majority  of 
crimes  to  which,  by  our  statutes,  a  sliding  scale  of  penalties 
is  affixed.  Here  the  jury  is  to  "  assess  the  punishment." 
within,  of  course,  the  limits  provided  by  law. 

But  in  the  case  of  those  few  crimes  for  which  the  statute 
absolutely  fixed  one  uncliangeable  penalty,  there  is  nothing 
to  be  "assessed"  either  bj'  the  judge  or  the  jury.  Tiie  pen- 
alty is  established  by  the  law,  and  it  would  be  absurd  to  talk 
of  assessing  that  which  is  unalterably  fixed  and  determined. 

Had  the  verdict  been  "  guilty  of  murder  in  the  fourth 
degree,"  it  would  have  been  necessary  for  the  jury  to  have 
"assessed  the  punisliment,"  because  the  penalty  for  that 
crime  is  not  established  by  law,  except  as  to  its  limits^  tuxd 
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within  those  is  left  to  the  jury.  But  for  murder  in  the  first 
degree,  the  law  itself  fixes  the  penalty  unalterably,  and  no 
action  of  the  jury  could  ratify  or  strengthen  it.  The  stat- 
nte  in  this  particulai*  instance  even  goes  on  to  provide  the 
duty  of  the  governor  in  case  of  conviction. 

Were  this  not  entirely  clear,  the  practice  of  the  courts  for 
nearly  thirty-five  years,  since  the  promulgation  of  the  Kear- 
ney code,  of  which  this  section,  as  to  the  power  of  the  jury 
to  assess,  is  a  pai*t,  would  be  sufficient  to  guide  us.  But,  in 
onr  opinion,  there  can  be  no  doubt  that  that  section  only 
applies  to  those  crimes  whose  penalties  are  capable  of  being 
assessed,  that  is  to  say  those  for  which  the  punishment  may 
be  more  or  less,  within  certain  statutory  limits. 

Another  point  raised  by  the  defendant's  counsel  is  that  the 
nse  of  the  words  "  on  which  some  part  of  the  evidence,  if 
true,  has  some  bearing,"  by  the  judge,  in  giving  a  definition 
of  murder  in  the  fourth  degree,  was  improper,  and  might 
prejudice  the  jury,  but  this,  we  think,  is  not  a  valid  objec- 
tion. The  words  really  added  nothing  to  the  sense,  as  the 
fact  of  charging  as  to  that  degree  at  all  implied  that  some 
part  of  the  evidence,  if  true,  had  some  bearing  thereon, 
and  we  fail  to  see  any  way  in  which  their  use  could  have 
been  injurious  to  the  defendant. 

A  much  stronger  objection  is  urged  against  the  part  of  the 
judge's  charge  in  which  he  referred  to  the  evidence  given 
by  the  defendant  himself.  This  is  in  the  following  words : 
**  The  defendant  himself  was  admitted  as  a  witness  before 
you.  You  have  heard  his  statement  of  the  case.  In  deter- 
mining tbe  question  as  to  whether  the  defendant  has  told 
the  truth,  and  all  the  truth,  as  to  tlie  position  of  the  deceased 
at  the  time  he  received  the  fatal  blow,  and  in  reference  to  all 
the  circumstances,  it  will  be  proper  for  you  to  consider  the 
fact  that  he  is  the  defendant,  and  that  greatest  possible 
temptation  is  presented  to  him  to  testify  in  his  own  favor, 
if  he  is  really  guilty.*' 
9 
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At  the  tirne  of  this  trial,  the  new  practice  act,  which  pro 
vides  that  the  court  ^^  shall  not  comment  upon  the  weight  of 
the  evidence  "  (Laws  of  1880,  chap.  6,  sec.  23),  had  not  beev) 
passed,  and  the  rnles  of  the  common  law  governed  in  crim- 
inal cases,  under  sec.  18  of  the  act  of  July  12,  1851,  Gen- 
eral Laws,  page  118. 

We  think  it  is  the  wisest  course  in  similar  cases  to  instruct 
the  jury  generally,  that  they  have  the  right  in  determining 
the  credibility  and^  weight  of  evidence,  especially  where  there 
is  a  conflict  in  the  testimony,  to  consider  the  peculiar  circnm' 
stances  or  position  of  any  witness  which  might  have  the 
effect  of  influencing  his  evidence,  without  selecting  the  testi- 
mony of  any  particular  witness  for  such  comment;  but 
under  the  law  as  it  was  at  that  time,  full  as  strong  expres- 
sions, with  regard  to  the  testimony  of  parties  on  trial,  as  were 
used  in  the  court  below,  have  been  upheld  by  the  courts,  as 
in  the  case  of  v.  ^  84  Oal.,  191. 

Whatever  might  be  the  case  with  such  language  if  used 
under  the  new  law,  we  do  not  think  that  the  instruction,  as 
given  at  the  time  of  this  trial,  was  error. 

Two  other  points  raised  by  the  defendant  may  be  consid- 
ered togetlier.    They  are: 

I^zrst,  That  malice  must  be  proved  and  not  inferred. 

Second,  That  premeditation  must  be  proved  and  not  pre- 
sumed. 

These  propositions  may  be  true  if  they  are  intended  to 
mean  that  there  must  be  some  evidence  in  the  case  from 
which  the  jury  can  conclude  that  there  was  malice  and  pre- 
meditation ;  but  they  are  not  true  if  intended  to  mean  that 
malice  and  premeditation  must  be  proved  directly  by  evi- 
dence. They  are  both  matters  which  are  within  the  breast 
of  the  person  accused,  and  peculiarly  within  his  own  per- 
sonal consciousness.  They  are  not  visible  and  tangible  ob- 
jects, or  events  that  can  be  proved  by  ordinary  witnesses,  as 
something  more   substantial  might  be.    Ko  one  but  the 
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aocQsed  himself  can  testify  directly  from  abeolnte  peraonal 
knowledge  that  they  exist ;  and  so  there  can  be  no  direct 
evidence  of  their  existence,  except  from  his  statements  either 
on  the  trial  or  testified  to  as  admissions.  The  jury  has  the 
right  to  infer  their  existence  from  actions  or  words  of  the 
accuaed,  or  collateral  circumstances  properly  proved  before 
them;  and  withont  this  right,  in  the  majority  of  cases,  it 
would  be  impossible  to  prove  them  at  all.  We  think  there 
was  no  error  in  the  case  at  bar  with  regard  to  this  sabjeot 


RoMAiJX)  Baoa,   Plaintiff  in  Error,  y.  A^dolpb  Barbies, 

Defendant  in  Error* 

January  i8,  1881. 

Qdaktum  MsBurr.    (1)  Where  special -eontraa, 

CoNTBACT  FOR  WoRK  AND  LABOR.     (2)  AbandofifMni'^Seeoverp  noU 
wUhitanding. 

I.  A  ooDtractor  may  sue  generally  for  work  and  labor,  as  well  as  under 
his  special  contract. 

I  Plaintiff  contracted  to  paint  defendant's  house,  etc.,  without  delay, 
and  the  latter  agreed  to  furnish  defendant  with  the  necessary  roate- 
rials  to  do  the  Job,  and  did  so  as  to  part  of  the  job  and  paid  plaintiiT 
part  of  the  contract  price,  but  before  the  contract  was  completed 
locked  the  house  and  refused  to  allow  plaintiff  to  coutiuue  work, 
telling  him  that  there  were  no  materials,  and  that  he  would  be  noti- 
fied when  to  resume.    He  never  notified  plaintiff  to  resume. 

Heid,  That  the  furnishing  of  materials  was  a  condition  precedent  to 
plaintiff's  performance  of  the  work;  that  plaiutiff  having  done  work 
amounting  to  $789,  and  having  been  paid  $372  -JO,  was  entitled  to 
judgment  for  the  balance,  with  interest,  notwithstanding  he  did 
not  fully  complete  the  work. 

Qumrs,  whether  defendant  was  not  so  far  at  fault  as  to  justify 
pUintiff  in  abandoning  the  contract,  for  under  the  terms  of  tiie  con- 
tract whereby  defendant  obligated  himself  to  furnish  the  materials, 
without  any  mention  as  to  time,  the  law  will  imply  an  agreement 
to  ^Ornish  them  within  a  reasonable  time. 


( 
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Error  to  the  District  Court  of  San  Miguel  coantj. 
The  facts  appear  in  tlie  opinion  of  the  court. 
J  for  plaintiff  in  error. 

1.  As  the  plaintiff  below  did  not  sue  on  the  contract,  but 
in  general  assumpsit,  the  true  rule  of  damages  is  the  actual 
loss  he  sustained,  if  any,  by  reason  of  the  stoppage  of  the 
work :  Sedgwick  on  Measure  of  Damages,  p.  273,  6th  ed. ; 
Pond  V.  Wyman^  15  Mo.  Rep.,  177 ;  Loker  v.  Dwnum  et 
al,y  34  Mass.,  284. 

2.  The  amount  of  damages  so  sustained  by  plaintiff,  he 
was  bound  to  show,  and  this  he  has  utterly  failed  to  do. 
There  is  no  testimony  to  sustain  the  finding  of  the  referee 
that  one-half  the  work  specified  in  the  contract  was  done. 

3.  The  finding  of  the  referee  and  judgment  of  the  court 
below  is  so  plainly  contrary  to  anJ  unsupported  by  the  tes- 
timony in  the  cause,  that  this  court  will  reverae  the  judg- 
ment for  that,  if  for  no  otlier  reason  :  Cary  v.  St,  Z.,  K.  0. 
ik  N,  R.  B.y  60  Mo.,  209,  and  S7mt/i  v.  CroioSy  2  Mo.  App. 
2G9. 

Breeden  c&  Waldo,  for  defendant  in  error. 

The  defendant  in  error,  plaintiff  below,  sued  in  assumpsit 
for  the  value  of  the  work  done,  the  plaintiff  in  error  having 
prevented  him  from  completing  the  work  according  to  the 
contract.  This  the  plaintiff  below  had  a  right  to  do,  and  the 
measure  of  damages  was-  the  value  of  the  work  performed. 
And  the  only  evidence  required  from  the  defendant  in  error 
in  the  court  below  was  as  to  the  amount  of  work  performed 
and  the  value  of  the  same:  1  Col., 272;  Sedgwick  on  Dam- 
ages, 265,  and  note ;  33  Vt.,  80 ;  47  Mo.,  401 ;  21  Vt,  17. 

The  finding  of  the  referee  had  the  same  effect,  and  is  to 
l)u  regarded  and  treated  in  the  same  manner  and  according 
to  the  same  rules  as  the  verdict  of  a  jury:  03  U.  S.,  78; 
18  la.,  36;  3  Cal.,  2S4;  20  la.,  276;  5  Cal..  228. 

The  most  that  can  be  claimed  by  the  plaintiff  in  error  is 
that  there  was  conflicting  evidence  and  disputed  questions  of 
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fact  in  the  conrt  below.  Sach  issues  of  fact  and  conflict 
of  evidence  having  been  passed  upon  and  determined  by  a 
referee,  this  court  will  not  disturb  that  finding  or  judgment 
thereon,  especially  so  as  no  motion  was  made  in  the  conrt 
Ijelow  to  set  aside  the  finding  or  for  a  new  trial,  or  new  bear- 
ing,  and  the  court  below  had  no  opportunity  vof  passing  upon 
or  considering  the  correctness  of  the  finding:  2  Cal.,  163; 
21  CaL,  179;  3  Gal.,  284;  27  Cal.,  470;  5  Oal,  228;  23 
Dow.,  491;  32  111,  53,  IIC,  146;  1  Blk.,  414. 

The  judgment  should,  be  affirmed,  with  ten  per  cent,  dam- 
ages :     Compiled  Laws  of  X.  M.,  sec.  S^  p.  168. 

Bbibtol,  Associate  Justice :  The  case  is  as  follows :  On 
the  9th  of  September,  1875,  the  parties  entered  into  and  exe- 
catcd  a  contract  in  writing  whereby  the  defendant  in  error, 
Adulph  Barrier,  agreed  without  delay,  and  in  a  good  and 
workmanlike  manner,  to  the  satisfaction  of  Romaldo  Baca, 
the  plaintiff  in  error,  and  according  to  his  order  and  direc- 
tion, to  paint  with  three  coats  of  paint  all  the  woodwork  of 
said  Baca's  house  therein  described,  except  the  front  doors, 
whicli  had  already  been  painted ;  in  like  manner  to  glaze  all 
the  windows  and  sash  doors  of  said  house  ;  and  in  like  man- 
ner to  paper  all  the  rooms  and  halls  of  certain  two  adobe 
stories  therein  mentioned  ;  and  in  and  by  said  contract,  said 
Baca  on  his  part  agi*eed  to  furnish  all  the  paints,  oil,  glass, 
putty,  paper  and  materials  necessary  to  the  performance  of 
such  work  by  said  Barrier ;  and  to  pay  him,  said  Barrier,  for 
the  entire  performance  of  said  work,  the  sum  of  $850,  in 
manner  following,  that  is  to  say,  at  the  end  of  each  aud  every 
week  during  which  said  Barrier  shall  have  worked  continu- 
oasly  under  said  contract,  the  sum  of  $4  in  money  and  $8  in 
goods  from  some  mercantile  house  in  Las  Vegas ;  and  upon 
:he  completion  of  said  work,  the  balance  then  remaining 
aapaid  of  said  sum  of  $850. 
riie  said  defendant  in  error,  who  was  the  plaintiff  below, 
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in  his  declaration  did  not  declare  upon  this  special  contract, 
but  for  work  and  labor  generally  by  him  performed  for  the 
defendant  below,  and  plaintiff  in  error  here,  at  his  instance 
and  request. 

The  defendant  below  pleaded  the  general  issue,  jind  a  spe- 
cial plea  setting  up  said  contract,  and  alleging  plaintiff's  non- 
performance. Issue  was  joined,  and  by  stipulation  of  the 
parties  the  case  was  referred  to  Hon.  Sidney  M.  Barnes, 
an  attorney  of  this  court,  as  referee,  to  take  the  testimony 
and  to  find  the  issues  of  fact  as  well  as  conclusions  of  law 
covering  the  whole  case,  the  same  to  have  the  effect  of  a  ver- 
dict of  a  jury  upon  the  issues  of  fact  upon  which  judgment 
of  the  court  below  was  to  be  entered. 

At  the  August,  1880,  term  of  the  court  below  the  said 
referee  filed  and  submitted  his  report  and  findings,  which 
findings  as  to  the  issues  of  fact  are  as  follows : 

Ist.  That  on  the  9th  day  of  September,  1875,  the  parties 
entered  into  the  contract  already  stated. 

2d.  That  the  said  Barrier  performed  at  least  one-half  of 
the  work  under  said  contract. 

3d.  That  said  Baca  improperly  terminated  said  contract, 
and  prevented  Barrier  from  completing  it. 

4th.  That  Baca  has  not  been  injured  but  benefited  by  the 
part  performance  of  the  contract  by  Barrier. 

6th.  That  Barrier  has  not  been  injured  by  having  been  pre- 
vented by  Baca  from  completing  the  work. 

6th.  That  all  the  work  which  the  said  Barrier  did  on  said 
house,  except  certain  extra  work  thereon  in  setting  large 
glass  and  recting  broken  glass,  was  done  under  said  contract, 

7th.  That  Barrier  at  the  request  of  Baca  did .  obtain  work 
for  him  outside  of  said  contract  in  painting  and  papering  a 
chapel  and  store,^and  painting  a  buggy  and  bedstead. 

8tli.  That  from  time  to  time  Baca  has  paid  Barrier  on  the 
work  performed,  sums  amounting  in  the  aggregate  to  $872.80. 

9th.  That  the  reasonable  value  of  the  work  so  done  by 
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Barrier,  outside  of  said  contract^  is  as  follows :  Extra  work 
on  hoase,  $135 ;  painting  buggy,  $25 ;  painting  bedstead, 
$7;  painting  and  papering  chapel,  $150 ;  and  painting  and 
papering  store,  $47. 

10th.  That  the  reasonable  value  of  Barrier^s  work  on  the 
house,  under  the  contract,  is  the  pro  rata  contract  price,  to 
wit,  $425. 

11th.  That  there  is  still  due  and  unpaid  upon  said  entire 
work,  the  sum  of  $416,  with  interest  thereon  from  and  after 
the  22d  day  of  December,  1876,  at  six  per  cent,  per  annum. 

As  conclusions  of  law,  the  referee  finds  that  under  the 
drcumstances,  Barrier  had  a  right  to  sue  generally  for  his 
work  and  labor,  instead  of  declaring  on  said  special  contract. 
And  that  he  is  entitled  to  recover  of  Baca  in  this  action  the 
sum  of  $416,  and  interest  as  afpresaid. 

The  referee's  report  was  regularly  brought  to  hearing 
before  the  court  below,  on  the  questions  of  law  involved 
therein,  at  the  term  aforesaid,  and  the  same  was  in  all 
respects  confirmed,  as  well  as  to  the  issues  of  fact  as  to  the 
conclusions  of  law,  and  judgment  entered  accordingly  in 
favor  of  said  defendant  in  error,  for  tiic  said  sum  of  $416, 
and  interest. 

The  case  is  here  by  writ  of  error  from  this  judgment. 

The  questions  of  law  presented  for  our  decision  upon  this 
record  are  few. 

All  the  evidence  before  the  referee,  together  with  the  find- 
ings, are  embraced  in  a  bill  of  exceptions,  and  is  before  us 
as  a  part  of  the  record. 

All  the  questions  involved  will  depend  upon  the  fact  as  to 
which  party  was  at  fault  for  the  non-performance  of  the  con- 
tract by  Barrier. 

The  counsel  for  the  plaintiff  in  error  virtually  admit  that 
if  the  plaintiff  in  error  is  at  fault,  the  judgment  ought  to 
stand. 

The  entire  argument  of  oounsel  for  Baca  is  based  on  the 
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tlieory  that  Barrier  abandoned  the  work  under  the  contract, 
witliout  the  faalt  of  the  plaintiff  in  error,  and  therefore 
violated  the  contract  on  his  part. 

This  question  must  be  determined  by  the  terms  of  the  con- 
tract and  the  subsequent  acts  of  the  parties,  as  disclosed  by 
the  evidence. 

After  careful  examination  of  the  entire  record,  we  are  of 
the  opinion  that  this  theory  cannot  be  maintained. 

It  is  claimed  on  behalf  of  Baca,  that  inasmuch  as  under 
the  terms  of  the  contract  Barrier  was  bound  to  complete  the 
work  without  delay,  and  that  over  a  year  had  elapsed  with- 
out such  completion,  we  ought  to  presume  that  Barrier  broke 
the  contract. 

But  on  this  point  it  must  be  observed  that  under  the  terms 
of  the  contract  Baca  was  bound  on  his  part  to  furnish  all  the 
materials  necessary  to  perform  the  work,  and  direct  the  man- 
ner of  executing  the  work.  The  furnishing  the  materials 
therefore  was  a  condition  precedent  to  the  performance  of  any 
work  at  all.  And  to  have  such  materials  on  hand  promptly 
at  all  times  during  the  progress  of  the  work,  was  a  condition 
precedent  to  performance  without  delay  by  Barrier,  and  it 
must  appear  affirmatively  from  the  record  that  this  condition 
precedent  was  fully  complied  with  before  we  can  presume 
from  the  mere  lapse  of  time,  that  Barrier  violated  the  con- 
tract. The  record  does  not  show  this,  and  no  such  presump- 
tion arises. 

The  only  testimony  bearing  on  this  point  directly  is  as  to 
wliat  took  place  in  November  or  December,  1876,  when,  ac- 
cording to  the  testimony  of  some  of  the  witnesses.  Barrier, 
with  his  workmen,  went  to  the  house  on  which  the  work 
under  the  contract  was  to  be  done,  found  it  locked  and  in 
tlie  possession  and  under  the  control  of  Baca ;  demanded 
permission  to  work  on  the  house  ;  was  refused  by  IJaca ;  in- 
formed that  there  were  no  materials,  and  that  he  would  be 
notified  when  to  resume.     One  of  the  witnesses  testifies  that 
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on  this  occasion  Baca  told  Barrier  that  lie  did  not  want  him 
to  work  any  more. 

If  this  testimony  was  tme,  and  it  was  for  the  referee  and 
not  this  conrt  to  determine  that  question,  then  there  was  a 
lapee  of  an  entire  year  when  Baca  had  not  fully  performed 
the  condition  precedent  of  furnishing  materials. 

And  the  question  may  well  arise  whether  Baca  in  this  re- 
spect was  not  so  far  at  fault  as  to  justify  Barrier  in  abandon- 
ing the  contract ;  for,  under  the  terms  of  this  written  agree- 
ment, whereby  Baca  obligated  himself  to  furnish  the  mato- 
rials  without  any  mention  as  to  time,  the  law  will  imply  an 
agreement  to  furnish  them  within  a  reasonable  time.  It 
would  be  absurd  to  contend  as  a  principle  of  law  that  Baca 
was  at  liberty  to  consult  his  own  convenience  and  keep  Bar- 
rier, with  his  workmen,  waiting  indefinitely  for  those  matc- 
rialp,  and  still  hold  him  to  the  contract.  At  all  events,  before 
any  presnmption  against  Barrier  as  to  delay  in  completing 
the  work,  it  must  appear  that  Baca  is  not  at  fault  in  furnish- 
ing tlie  materials. 

Some  of  the  evidence  is  to  the  effect  that  Barrier  actually 
famished  some  of  the  materials  himself.     Again,  if  Baca  on 
tie  occasion  referred  to,  gave  Barrier  to  nnderstand  that  lie 
need  not  resume  work  imtil  notified  so  to  do,  he  was  at  lib- 
erty to  take  Baca  at  his  word  and  to  act  accordingly. 

There  is  nothing  in  the  record  to  indicate  that  from  that 
day  to  this  Barrier  has  received  any  such  notice. 

In  this  light  of  these  suggestions,  it  is  plain  that  there  was 
pnfficient  evidence  before  the  referee  to  support  his  finding 
that  Baca  was  at  fault  under  the  contract. 

And  this  point  being  settled,  it  follows  that  the  measure  of 
damages  applied  by  the  referee  in  determining  the  amount 
(lae  was  as  favorable  to  the  plaintiff  in  error  as  the  circum- 
stances would  admit  of,  and  that  he  has  no  ground  of  com- 
plaint. 
This  disposes  of  the  whole  ease, 
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A  number  of  legal  qaestions  touching  the  proper  measure 
of  damages  under  certain  conditions  have  been  raised  by 
counsel  and  numerous  authorities  cited. 

None  of  which  do  we  feel  called  upon  to  deoidew 

Judgment  affirmed. 


Charles  Z.  Fbiok,  Plaintiff  in  Error,  ▼.  Asthoht  Jossph, 

Defendant  in  Error. 

January  ij^  1881, 

A.CGORD  AND  SATISFACTION.    (1)  BxecuUfry  agreement  to  pay  out  of  pr^ 

proceeds  of  a  mine  is  not. 
JuDOiCBNT  NoN  OBSTANTE  Ybrbdicto.    (2)  Diaoreitonory  to&h  court 

t.  The  maker  of  a  promissory  note  for  $250  agreed  to  give  the  holder 
a  portion  of  the  proceeds  of  an  interest  in  a  mine,  and  claimed 
that  the  same  was  agreed  to  be  in  full  payment  for  the  note.  At 
one  time  he  paid  the  holder  out  of  such  proceeds  the  sum  of  $86. 
which  was  credited  upon  the  note.  Subsequently,  he  tendered  the 
holder  $50,  all  of  the  further  proceeds  of  the  mining  interest,  but 
the  holder  refused  to  accept  this  sum  in  full  payment  for  the  note 
and  to  surrender  the  note,  and  brought  suit  upon  it. 

It  appeared  that  neither  at  the  time  the  agreement  was  made  nor  sub- 
sequently did  the  holder  surrender  the  note,  give  a  receipt,  or  executo 
a  release,  and  that  he  kept  the  note  and  credited  all  the  money  paid 
on  it.  It  also  appeared  that  at  the  time  of  the  agreement  the  maker 
did  not  demand  the  note,  or  a  receipt ;  that  two  years  afterwards  he 
paid  the  $86  on  the  note,  and  that  five  years  later  tendered  the  $50. 
Held,  That  an  agreement  to  settle  a  claim  or  demand  in  order  to 
constitute  an  accord  and  satisfaction,  and  as  such  bar  an  action,  must 
be  executed.  That  this  agreement  was  not  executed  but  executory, 
since  the  money  with  which  to  pay  the  note  was  to  be  produced  from 
the  mine;  and  held,  further,  that  the  acts  of  the  parties  showed  no 
intention  to  treat  the  agreement  as  an  accord  and  satisfaction. 

I.  The  rendition  of  judgment  non  obstante  wredicto  is  discretionary  with 
the  court. 


Krror  to  the  District  Court  of  Taos  oonnty. 
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This  suit  was  brought  to  recover  the  amonnt  due  on  a  cer- 
tain promissory  note  made  by  the  defendant  and  one  Wil- 
liam W.  Henderson,  deceased,  to  plaintiff  for  $250,  dated 
January  29th,  1868,  payable  five  months  after  date,  with 
twelve  per  cent,  per  annum  interest  after  maturity.  On 
this  note  the  sum  of  $86  was  paid  March  10th,  1873. 

The  defendant  pleaded  non  assumpsit  and  three  special 
pleas.  To  two  of  the  special  pleas  plaintifiTs  demurrer  was 
sustained,  issue  was  joined  on  the  plea  of  non  assumpsit  and 
ou  the  second  of  the  special  pleas,  and  the  cause  was  heard 
upon  the  issue  so  made  up. 

The  evidence  offered  on  the  part  of  the  plaintiff  was  the 
promissory  note  sued  on,  and  the  depositions  of  Catron  and 
Breeden,  with  the  letter  therein  referred  to ;  and  on  the  part 
of  the  defendant,  the  deposition*  of  Gourgas  Pope,  and  deed  of 
conveyance  accompanying  the  same. 

A  jury  was  waived  by  the  parties  and  the  cause  submitted 
to  the  court  for  determination  by  stipulation.  The  court 
found  for  the  defendant  on  the  special  plea  and  gave  judg- 
ment for  the  plaintiff  only  for  the  amount  admitted  by  the 
special  plea  to  be  due,  to  wit,  the  sum  of  $50  and  interest ; 
to  whicli  the  plaintiff  excepted  and  moved  for  a  new  trial, 
which  motion  was  overruled,  and  the  cause  is  brought  into 
this  court  by  writ  of  error. 

Breeden  cfe  Waldo^  for  plaintiff  in  error. 

The  plaintiff  claims  that  he  is  entitled  to  judgment  for  the 
full  amount  of  the  note  sued  on  and  interest,  less  $86  paid 
thereon. 

The  finding  of  the  court  had  the  same  effect,  and  should 
be  here  treated  by  the  same  rules  as  the  verdict  of  a  jury : 
Ryan  et  al.  v.  Garter  et  al,,  93  U.  S.,  81. 

The  defense  rests  entirely  upon  the  special  plea,  and  the 
finding  and  judgment  of  the  court  was  for  the  defendant 
on  his  said  special  plea. 

There  was  no  evidence  to  sustain  this  plea,  or  to  authorize 


I 
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Baid  finding.  On  the  contrary,  the  evidence  shows  that  the 
agreement  alleged  in  the  plea  was  not  performed,  and  that 
the  defendant  and  his  associate  mentioned  in  the  plea,  placed 
it  ont  of  their  power  to  perform  the  agreement.  The  evi- 
dence appears  to  refer  to  another  and  different  note  from 
that  sued  on,  and  if  held  to  refer  to  the  note  sued  on,  it 
shows  a  different  agreement  from  that  set  up  in  the  plea. 

The  alleged  agreement  constituted  no  bar  or  defense  to 
the  suit.  No  consideration  was  alleged  or  proven.  The 
alleged  agreement  was  void,  a  mere  mtdum  pactum^  and  the 
plaintiff  was  not  bound  thereby:  7  Conn.,  57 ;  6  Mass.,  301 ; 
4  Johns.,  235 ;  6  Yng,  418 ;  Bouvier's  Law  Dictionary, 
title  Consideration ;  2  Greene,  553.  As  to  necessity  of 
proof  of  consideration,  see  13  Conn.,  170;  14  Johns.,  238 ; 
10  Wend.,  6T5  ;  17  Johns.,  301. 

The  alleged  agreement  was  at  most  merely  an  accord,  and 
was  not  binding  upon  the  plaintiff,  and  constituted  no  bar 
of  defense  to  the  suit,  because  it  was  without  consideration, 
was  not  advantageous  to  the  plaintiff,  was  not  certain,  and 
was  not  executed  or  followed  by  performance  or  satisfaction  : 
Bouvier's  Law  Dictionary,  title  Accord;  3  Wendell,  66;  14 
Wendell,  116;  2  Johns.,  342;  16  Johnson,  86;  2  Wash. 
C.  C.  180 ;  6  Wend.,  390  ;  5  N.  IL,  136 ;  2  Greene,  553.  There 
was  no  evidence  of  the  substitntion  of  a  new  undertaking, 
or  of  any  release  of  the  makei*s  from  liability  on  the  note, 
but  on  the  contrar}',  the  defendant's  witness  swears  that  he 
and  the  defendant  assumed  the  payment  of,  and  agreed  to 
pay  the  note,  and  the  defendant's  plea  shows  that  the  pay- 
ment made  was  applied  upon  the  note,  and  by  his  pleadings 
the  defendant  admits  and  shows  that  the  note  has  not  been 
extinguished,  but  is  still  in  force.  The  defendant's  liability 
on  the  note  was  not  extinguished  or  changed,  but  the  evi- 
dence, if  it  shows  anything  in  connection  with  the  note  sued 
on,  shows  that  the  proceeds  of  the  mine,  according  to  the 
alleged  agreement,  were  to  be  applied  to  the  payment  of  the 
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note:  7  Johns.,  315;  2  Wendell,  431.  If  the  special  plea 
was  sustained  by  the  eWdence,  the  plaintiff  was  entitled  to 
jndgment,  non  obstante  veredicto^  because  the  plea  and  the 
matters  therein  pleaded,  constituted  no  bar  or  defense  to  the 
suit.  The  plea  shows  no  consideration  for  the  agreement 
therein  alleged :  it  does  not  show  that  the  defendant's  lia- 
bility was  affected  by  the  agreemeut.  The  plea  at  most  sets 
ap  merely  an  accord,  which  was  not  binding,  and  was  not 
3xecuted,  and  it  sets  up  no  matter  or  thing,  which,  if  true, 
vould  bar  the  plaintiff  from  his  suit  for  the  full  amount  of 
the  promissory  note,  or  constitute  a  defense  thereto  :  12  Ohio 
2W;  2  Hill,  86;  1  Root,  351;  1  Chitty,  656;  Freeman  on 
Judgts,  7 ;  Stephen  on  Pleading,  97. 

The  whole  case  being  before  this  court,  and  no  new  trial 
being  necessary  in  the  court  below,  this  court  should  render 
judgment  for  the  plaintiff  for  the  amount  of  the  promissory 
note  sued  on,  and  interest.  If  the  court  should  decline  to 
render  such  judgment,  then  the-  judgment  in  this  canse 
should  be  reversed,  and  a  new  trial  awarded  on  the  pleadings 
and  proofs  as  they  now  stand,  and  according  to  the  decision 
and  direction  of  this  court:  Oompiled  Laws  of  New  Mexico, 
see.  7,  p.  108. 

Conway  Jk  liisq^ie,  for  defendant  in  error. 

The  finding  and  judgment  of  the  court  below  was  in 
aocordance  with  the  law  and  the  evidence,  and  should  be  sus- 
tained. 

Firat^  as  to  the  evidence:  The  testimony  of  Messrs. 
Catron  and  Breeden,  on  behalf  of  the  plaintiff,  as  to  the  let- 
ter signed  Frank  Pape,  is  wholly  irrelevant,  impertinent  and 
immaterial,  said  Frank  Pape  not  being  in  any  way  connected 
with  the  case.  The  uncontradicted  testimony  of  Qourgas 
Pope  shows  that  plaintiff  agreed  with  W.  W,  Henderson, 
whose  name  is  signed  to  said  note  on  the  face  as  maker,  to 
accept  a  certain  interest  in  a  mine  in  settlement  of  the  note 
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8ned  on ;  that  plaintifi  received  eightyndx  dollars  as  his  share 
from  the  mine. 

Second.  Plaintifi  having  thus  released  Henderson,  one  of 
the  joint  makers  of  the  note,  it  follows  that  Joseph,  the  de- 
fendant, is  released  from  all  liability  on  the  note,  for  ^'  a 
release  to  one  of  several  joint  contractors  is  in  law  a  release 
to  all :"  Byles  on  Bills,  p.  375,  sec.  232  and  foot  notes.  **  A 
release  of  one  of  several  joint  debtors  who  are  severally  as 
well  as  jointly  liable  is  equally  a  release  to  all :"  Byles  on 
Bills,  p.  375,  sec.  232.  '*  The  holder  of  a  joint  and  several 
note  of  A  and  B,  by  discharging  A  discharges  B  also:" 
Chitty  on  Bills,  p.  417,  sec.  418.  "A  release  of  one  joint 
maker  or  indorser  by  the  holder,  whether  they  are  accommo- 
dation parties  or  not,  will  discharge  all  the  joint  parties,  for 
such  a  release  is  a  complete  bar  to  any  joint  suit,  and  no  sep- 
arate suit  can  be  maintained  in  such  a  case;  in  short,  when 
the  debt  is  extinguished  as  to  one,  it  dischai*ges  all,  whether 
the  parties  intend  it  or  not :"  Story  on  Promissory  Notes, 
sec.  425,  p.  549  and  foot  note ;  Parsons  on  Contracts,  sec.  27, 
vol.  1. 

There  was  a  consideration  for  the  agreement  set  up  in  the 
plea  ;  the  consideration  was  the  interest  in  the  mine.  This  is 
set  out  in  the  plea  and  substantiated  by  the  evidence.  Not 
only  this,  but  the  credit  on  the  back  of  the  note  shows  that 
the  money  was  paid  by  Pape  <fc  Joseph.  Why  should  Fape 
pay  anything  on  the  note  in  question  if  it  were  not  in  pur- 
suance of  the  said  agreement?  And  why  should  plaintiff 
receive  money  from  Pape  if  not  in  pursuance  with  his  agree- 
ment with  Henderson,  there  being  nothing  to  show  any  in- 
debtedness by  Pape  ? 

The  plea  is  a  good  defense.  "  The  holder  discharging  or 
giving  time  to  any  of  the  parties  will  be  a  discharge  to  every 
other  party  thereto,"  etc. :  Story  on  Promissory  Notes,  p. 
630,  sec  413. 

The  testimony  of  Pope  identifies  the  note  spoken  of  by 
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Idm  as  the  one  ened  on.  The  amonnt  stated  bj  him  to  have 
been  realized  from  the  mine  corresponds  to  the  amoant  cred- 
ited on  the  note. 

Paeks,  Associate  Jostice :  This  case  is  clearly  stated  by 
the  plaintiff  in  error,  and  is  as  follows : 

This  suit  was  brought  in  the  court  below  to  recover  the 
amount  due  on  a  certain  promissory  note  made  by  the  defend- 
ant and  one  William  W.  Henderson,  then  deceased,  to  plaintiff 
for  $250,  dated  Januaiy  29,  1868,  payable  five  months  after 
date  with  interest  at  twelve  per  cent  per  annum  after  matu- 
rity, on  which  the  sum  of  $86  was  paid  March  10,  1873. 
The  defendant  pleaded  non-assumpsit  and  three  special  pleas. 
To  two  of  said  special  pleas,  the  plaintiff's  demurrer  was  sus- 
tained and  issj^e  joined  on  said  plea  of  non-assumpsit  and  the 
second  of  said  special  pleas,  and  the  cause  was  heard  upon  the 
issues  so  made  up.  The  evidence  offered  on  the  part  of  the 
plaintiff  was  the  Gourgas  promissory  note  sued  on,  and  the 
depositions  of  Catron  and  Breeden,  with  the  letter  therein 
referred  to,  and  on  the  part  of  the  defendant,  the  depositions 
of  Gourgas  Pope,  and  deed  of  conveyance  accompanying 
sime.  A  jury  was  waived  by  the  parties  and  the  cause  sub- 
mitted to  the  court  for  determination,  by  stipulation.  The 
eourt  found  and  gave  judgment  for  the  plaintiff  for  the 
amount  admitted  by  said  special  plea  to  be  due,  only,  to  wit, 
clie  sum  of  $50  with  interest,  to  which  the  plaintiff  excepted, 
md  moved  for  a  new  trial,  which  motion  was  overruled,  and 
ihe  canse  brought  into  this  court  by  writ  of  error.  The  sec- 
ond special  plea  is  as  follows : 

*^  And  for  a  further  plea  in  this  behalf,  the  said  defendant 
Kays  actio  noUy  because  he  says  that  long  after  the  maturity 
of  the  note  sued  on  and  set  forth  in  said  petition,  to  wit :  on 
or  about  the  25th  day  of  May,  1870,  the  said  plaintff  agreed 
i?ith  the  said  William  W.  Henderson,  the  maker  and  princi- 
pal on  said  note,  to  accept  in  full  satisfaction  and  payment  of 


144  SUPREilE  COURT  OF  NEW  MEXICO. 

Frick  T,  Joseph. 

said  note  a  certain  portion  of  the  proceeds  of  a  certain  inter- 
est then  owned  by  the  said  William  W.  Henderson  in  a  min- 
ing claim  known  as  the  California  Company's  Claim,  situute 
in  Humbug  Gulch,  in  the  county  of  Colfax,  and  that  the  said 
hiterest  was  then  and  there  turned  over  to  the  said  defendant 
and  one  Gourgas  Pope  by  the  said  Henderson  to  carry  out  the 
said  agreement ;  that  on  or  about  the  10th  day  of  March,  18  73, 
the  said  interest  produced  as  the  proportion  due  the  said 
plaintiff  the  sum  of  $86,  which  was  paid  to  the  said  plaintiff 
by  the  said  defendant  and  the  said  Pope,  and  credited  on  the 
back  of  said  note  by  the  said  plaintiff ;  that  the  said  interest 
produced  as  the  proportion  due  the  said  plaintiff,  on  or  about 
the  24:th  day  of  May,  1875,  the  further  sum  of  $50,  as  the 
only  further  product  besides  the  $86,*  and  as  the  final  and 
last  product  of  said  interest  to  be  paid  said  f^intiff  in  full 
settlement  of  said  promissory  note,  and  as  to  the  said  sum  of 
$50  of  the  said  several  sums  of  money  in  the  said  declaration 
mentioned,  the  said  defendant  says  that  the  said  plaintiff 
ousrht  not  to  have  or  maintain  his  aforesaid  action  thereof 
against  him,  to  recover  any  more  or  greater  damages  than 
the  said  sum  of  $50,  parcel,  etc.,  in  this  behalf,  because  he 
says  that  after  the  making  of  the  said  several  supposed  prom- 
ises and  undertakings  in  the  said  declaration  mentioned  as  to 
the  said  sum  of  $50,  parcel,  etc.,  and  before  the  filing  of 
the  petition  herein,  to  wit:  on  the  13th  day  of  April^ 
1875,  at  the  county  of  Taos,  that  is  to  say  at  the  county 
of  Mora  aforesaid,  he,  the  said  defendant,  was  ready  and  will- 
ing and  then  and  there  tendered  and  offered  to  pay  to  tJie 
said  plaintiff  the  said  sum  of  $50,  parcel,  etc.,  to  receive 
which  of  the  said  defendant,  he,  the  said  plaintiff,  then  and 
there  wholly  refused ;  and  the  said  defendant,  in  fact,  further 
saith  that  he,  the  said  defendant,  has  always  from  the  time  of 
the  making  of  the  said  several  promises  and  undertakings  in 
the  said  declaration  mentioned,  as  to  the  said  sum  of  $50,  par- 
cel, etc.,  hitherto  at  the  county  of  Mofti  aforesaid,  been  ready 
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to  paj,  and  still  is  there -ready  to  pajL  to  the  said  plaintiff,  the 

said  sain  of  $50,  parcel,  etc.,  and  he  now  brings  the  same 

into  court  here  ready  to  be  paid  to  the  said  plaintiff,  if  he 

will  accept  the  same;  and  this  he,  the  said  defendant,  is 

ready  to  verify.     Wherefore,  he  prays  judgment  if  the  said 

plaintifif  ought  to  have  or  maintain  his  aforesaid   action 

aginet  him,  to  recover  any  more  or  greater  damages  than  the 

said  sum  of  $50,  parcel^  etc.,  in  this  behalf,  etc. 

"CONWAY  &  RISQUE, 

*'Aitorney»  for  D^endanV* 

The  •demurrer  to  this  plea  was  overruled,  but  it  is  a  little 
remarkable  that  the  learned  judge  who  overruled  it,  at  the 
aame  time  gave  the  defendant  leave  to  amend  it,  and  that 
defendant  did  not  amend. 

If  this  plea  sets  up  a  defense  to  the  note  as  held  by  the 
court  below,  it  is  as  an  accord  and  satisfaction.  The  general 
doctrine  that  an  agreement  to  settle  a  claim  or  demand  in 
order  to  constitute  a  bar  to  an  action,  must  be  executed,  is  so 
well  settled  that  it  is  stated  on  high  authority  that  a  '^decis- 
ion to  the  contrary  would  overthrow  all  the  books." 

The  law  applicable  to  this  case  is  believed  to  be  well  stated 
by  the  supreme  court  of  Vermont  in  Bahoooh  and  others  v. 
Hawkins^  23  Vermont,  563.  The  court  says  :  "The  accord 
is  snfficiently  executed  when  all  is  done  which  the  party 
agrees  to  accept  in  satisfaction  of  the  pre-existing  obligation. 
This  is  ordinarily  a  matter  of  intention,  and  should  be  evi- 
denced by  some  express  agreement  to  that  effect,  or  by  some 
unequivocal  act  evidencing  such  a  purpose ;  this  may  be  done 
by  enrrender  of  the  former  securities  by  release  or  receipt  in 
full  or  in  any  other  mode.  All  that  is  requisite  is  that  the 
debtor  should  have  executed  the  contract  to  that  point  whence 
it  was  to  operate  as  satisfaction  of  the  pre-existing  liability  in 
the  present  tense;  this  is  shown  in  the  present  caj^e  by  exo- 
euting  a  receipt  in  full  the  same  as  if  the  old  contract  had 

been  upon  note  or  bill  and  the  papers  had  been  surrendered." 
10 
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In  the  case  at  bar,  the  intention  of  the  parties  is  shown 
upon  the  part  of  the  plaintiff,  by  the  facts,  that  he  did  not 
surrender  the  note,  did  not  give  a  receipt,  did  not  execute  a 
release,  that  he  kept  the  note  for  years  and  credited  all  the 
money  paid  on  the  note;  and  upon  the  part  of  the  def endant, 
it  is  shown  by  the  facts  that  at  the  time  of  the  agreement,  he 
did  not  demand  the  note  or  a  receipt,  that  two  years  after  he 
paid  $8G  on  that  note,  and  five  years  after,  as  stated  in  his 
plea,  he  tendered  $50  as  the  final  and  last  product  of  said 
interest  to  be  paid  said  plaintiff  in  full  settlement  of  said 
note.  We  cannot  understand  how  defendant  could  pay  plain- 
tiff $50  in  full  satisfaction  of  the  note  in  1875,  if  the  note 
liad  been  extinguished  by  the  agreement  in  1870,  and  a  new 
contract  substituted  for  it.  Against  these  convincing  proofs 
that  it  was  not  the  intention  of  tlie  parties  to  substitute  the 
new  contract  for  the  old,  is  the  testimony  of  Pope  to  the 
effect  that  he  understood  the  agreement  and  deed  described 
in  his  deposition  to  be  intended  as  a  release  of  the  note ;  but 
his  testimony  was  taken  six  years  after  the  transaction,  and 
the  deed  furnishes  no  evidence  of  any  such  intention.  In 
the  view  we  take  o^  this  case,  it  is  not  necessary  to  examine 
particularly  the  weight  of  Pope's  testimony,  and  in  any  view 
of  the  case,  his  recollection  of  the  intention  of  the  parties 
after  so  long  a  time  is  very  slight  testimony  compared  with 
the  conclusive  acts  of  the  parties  themselves.  The  agree- 
ment set  forth  in  the  plea  does  not  show  what  kind  of  mine 
it  was,  whether  it  was  of  any  value  or  what  portion  of  its 
proceeds  plaintiff  in  error  was  to  receive;  so  far  as  the  agree- 
ment shows,  the  mine  may  have  been  utterly  worthless  and 
the  agreement  void  for  want  of  consideration. 

It  is  evident  also  from  the  plea  that  this  was  not  one  of 
tliat  kind  of  agreements  which  are  executed  at  the  time  they 
are  made ;  plaintiff  agreed  to  accept  in  full  satisfaction  and 
payment  of  the  note,  a  certain  portion  of  the  proceeds  of  a 
certain  interest  in  a  mining  claim.    No  portion  of  the  pro- 
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ceedsof  the  mine  conld  be  accepted  till  it  was  produced  from 
the  mine.  Eighty-six  dollars  was  produced,  tendered  and 
credited  on  the  note  two  years  after,  and  $50  produced,  ten- 
dered and  not  accepted  five  years  after  according  to  the  plea. 

The  plea  is  inconsistent  with  itself ;  the  plea  of  accord  and 
satisfaction  denies  any  and  all  indebtedness ;  the  plea  of  ten- 
der admits  that  something  is  due. 

The  judgment  on  this  plea  should  have  been  against  the 
plaintifiEfor  costs  or  in  his  favor  for  note  and  interest,  deduct- 
ing only  the  $8G  paid,  for  there  is  no  proof  of  the  tender  of 
the  $50,  and,  in  fact,  there  is  no  evidence  of  what  became  of 
the  mme  or  of  any  interest  in  it,  after  the  $86  was  paid.  For 
aught  that  appears  in  the  testimony,  the  portion  of  the  pro- 
ceeds of  the  mine  to  which  plaintifE  was  entitled  under  the 
agreement,  may  have  amounted  to  enough  to  pay  the  note. 
The  plaintiff  in  error  claims  that  the  court  has  the  right  in 
this  case  to  render  judgment  nan  ohst<mte  veredicto^  as  upon 
confession  for  the  balance  due .  on  the  note,  but  the  exercise 
of  that  right  is  discretionary,  and  in  this  case  we  think  it 
proper  to  give  the  defendant  the  benefit  of  a  new  trial. 

For  this  purpose  the  judgment  is  reversed  and  remanded, 
with  leave  to  the  defendant  to  amend  his  plea. 

All  concur. 
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1.  A  jury  finding  a  verdict  of  guilty  of  murder  in  the  first  degree,  need 
not  assess  the  punishment. 

2.  Where  the  testimony  is  conflicting,  but  the  verdict  of  the  jury  is  sus- 
tained by  positive  evidence,  it  will  not  be  set  aside  as  being  contrary 
to  the  evidence.    Pabks,  J.,  dissenting. 

8.     A  motion  for  a  new  trial  is  addressed  to  the  discretion  of  the  court. 

4.  The  governor  of  the  territory  has  discretionary  power  to  grant  a  full 
pardon  or  mitigate  the  punishment,  and  in  determining  the  question 
of  executive  clemency  the  governor  may  properly  consider  matters 
that  are  beyond  the  province  of  the  supreme  court. 

6.  It  is  not  error  for  the  court  to  omit  to  ask,  before  pronouncing  final 
Judgment,  whether  the  prisoner  has  anything  to  say  why  sentence 
should  not  be  pronounced  against  him,  especially  where  the  omission 
does  not  appear  affirmatively  from  the  record,  but  is  only  presumed 
from  the  fact  that  the  record  is  silent  as  to  such  question.  Parks, 
J.,  dissenting. 

0.  A  court  of  general  jurisdiction  having  obtained  jurisdiction,  all  the 
details  of  a  tiial  are  presumed  to  be  regular  and  sufficient  to  sustain 
judgment  until  the  contrary  is  shown. 

Appeal  from  the  District  Court  of  San  Miguel  county. 

The  facts  appear  in  tlie  opinion  of  the  court. 

8.  M.  Barnes,  for  appellant. 

The  finding  and  verdict  of  the  jury  and  the  judgment  and 
sentence  of  the  court  thereupon  are  contrary  to  law  and 
void.  The  jury  found  the  defendant  guilty  of  murder  in  the 
first  degree,  but  failed  to  assess  the  punishment,  as  required 
by  law.  The  court  assessed  the  punishment  without  author- 
ity of  law.  See  Laws  of  New  Mexico,  by  L.  Bradford 
Prince ;  Practice  in  Criminal  Oases ;  Kearney  Code,  sec.  22, 
p.  289  ;  Wharton's  Criminal  Pleading  and  Practice,  8th  edi- 
tion, sec.  752,  cliap.  15  :  "  Where  a  statute  requires  in  the 
verdict  a  designation  of  a  degree,  or  the  specific  assessment 
of  a  punishment,  a  general  verdict  without  such  designation 
or  assessment  will  be  a  nullity,"  and  the  numerous  cases  cited 
by  Wharton,  as  above,  sustain  these  positions. 

The  verdict  of  tlie  jury  being  contrary  to  the  law  and  evi- 
dence, will  be  set  aside :  Wharton's  Grim.  Plead,  and  Prac- 
tice, sec.  813,  chap.  18,  p.  551,  and  cases  cited  therein. 
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The  appellant  should  have  been  asked  before  the  sentence 
was  pronounced  against  him,  if  he  had  anything  to  say  why 
sentence  should  not  be  pronounced  against  him,  and  it  is 
essential  that  it  should  appear  on  record  that  this  was  done. 
The  transcript  of  the  record  does  not  show  that  he  was  so 
asked.  See,  in  support  of  this  view,  Wharton's  Grim.  Plead, 
and  Practice,  sec.  906,  chap.  19,  p.  604,  and  the  numerous 
adjudged  cases  there  cited.  This  is  the  doctrine  and  practice 
at  coinmonlaw  in  all  capital  felonies.         ^ 

A  new  trial  should  be  granted,  where  the  court  below,  as 
it  did  in  tliis  case,  allowed  the  prosecuting  counsel,  in  his 
closing  speech,  to  charge  the  defendant  with  other  oflfenses 
besides  that  on  trial.  The  court  should  have  not  permitted 
this,  even  though  no  objection  was  made  by  appellant's  coun- 
sel. See  Wharton's  Crim.  Pleading  and  Practice,  sec.  853, 
chap.  18,  p.  584,  and  adjudged  cases  therein  cited. 

The  jnry  in  this  case  was  controlled  by  prejudice  and  popu- 
lar excitement  against  appellant  at  and  before  tlie  trial,  and 
the  facts  in  this  case,  as  developed  in  the  transcript,  show 
that  the  appellant  did  not  obtain  a  fair  and  impartiaHrial, 
and  should  not,  from  the  law  and  evidence,  have  been  found 
guilty  and  sentenced  to  be  hung.  The  verdict  of  the  jury 
was  the  result  of  misconduct  of  the  sherirf  at  the  close  of  the 
argument,  in  announcing  improperly  and  untruthfully,  in 
the  presence  and  hearing  of  the  court  and  jury,  that  defend- 
ant's friends  were  present  to  rescue  him.  The  jury  retired 
to  consult  without  this  announcement  being  denied  or  ex- 
plained. The  jury,  by  the  conduct  of  the  sheriff,  as  above 
stated,  and  the  appeals  of  counsel  to  popular  prejudice  against 
defendant,  were  induced  to  render  an  unjust  verdict  against 
him.  These  facts  entitle  the  defendant  to  a  new  trial: 
Wharton's  Crim.  Plead,  and  Practice,  sec.  561  and  cases 
therein  cited ;  sees.  849,  853,  889,  and  the  8th  Cal.  Report, 
411,  and  adjudged  cases  cited. 

The  appellant  was  a  peace  oflBcer  of  San  Miguel  county^ 
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N.  M.,  at  and  before  the  alleged  killing.  He  was  juBtified 
in  attempting  to  disarm  the  deceased,  and  in  killing  him  in 
self-defense.  Sec  Laws  of  N.  M.,  acts  1871,  1872,  p.  59, 
and  acts  1873  and  1874,  p.  27. 

It  was  made  the  positive  dnty  of  appellant,  as  a  police 
officer  under  said  laws,  to  arrest  and  disarm  deceased,  and  if 
he  had  failed  in  this  he  would  have  been  subject  to  indict- 
ment  and  punishment  under  said  laws  above  referred  to.  See 
also  Prince's  General  Laws  of  New  Mexico,  p.  315.  The 
appellant,  under  said  laws  of  New  Mexico,  was  authorized 
and  empowered  as  a  private  citizen  to  arrest  and  disarm  the 
deceased.     See  Prince's  Gen.  Laws  N.  M.,  p.  314,  sec  9. 

The  proof  in  this  case  fully  shows  that  deceased  was  in  a 
public  drinking  saloon  at  a  late  hour  in  the  niglit,  acting  in  a 
boisterous,  improper  manner,  armed  with  a  pistol,  a  deadly 
weapon,  and  threatening  to  kill  appellant,  and  when  appel- 
lant attempted  to  disarm  him,  the  deceased  made  an  effort 
to  shoot  the  appellant  and  refused  to  be  disarmed.  The 
proof  shows  clearly  that  the  appellant  shot  deceased  in  his 
own  necessary  self-defense.  A  new  trial  should  have  been 
granted  him :  Wharton  on  Homicide,  sees.  501  to  607,  inclu- 
sive, and  authorities  cited;  Wharton's  Criminal  Law,  sees. 
1021  and  102t>.  The  charge  of  the  coai*t  below  was  contrary 
to  law,  and,  in  fact,  was  a  comment  upon  the  evidence. 

Breeden  ds  WaldOy  for  appellee. 

JFirst.  1.  The  verdict  of  the  jury,  and  the  judgment  and 
sentence  of  the  court  thereon  were  correct,  and  sufficient  in 
form.  The  verdict  was  murder  in  the  first  degree,  and  the 
punishment  is  fixed  by  law :  Oomp.  L.  of  New  Mexico,  sec. 

2,  p.  318.  2.  The  statute  requiring  the  jury  to  assess  the 
punishment,  could  not  apply  to  this  case,  in  which  the  jury 
had  no  discretion  as  to  the  punishment  to  be  imposed,  and 
no  power  to  vary  or  change  the  punishment  prescribed  by  law. 

3.  The  statute  provides  that  the  jury  shall  assess  the  punish- 
ment   The  language  clearly  implies  a  power  and  discretion 
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in  the  jury  in  determining  the  amount  or  character  of  pnn- 
ishment  to  be  imposed;  a  reference  to  the  judgment  of 
the  jury  as  to  the  punishment  to  be  inflicted.  To  asses&r 
means  to  ascertain,  to  determine,  to  fix :  Bouvier's  Law  Dic- 
tionaiy,  Title,  ''  To  assess,"  ^^  Assessment."  4.  There  is  no 
ambiguity  or  uncertainty  in  the  language  used,  and  tbe 
words  of  the  statute  are  to  be  taken  and  understood  in  their 
general,  usual  and  well-known  meaning  and  acceptation: 
Bearddavon  v.  Virginia^  76  111.,  31 ;  Dunn  v.  Reidy  10  Peters 
(U.  S.),  531.  5.  The  jury  could  not  vary  the  punishment  pre- 
scribed by  the  statute.  It  was  not  their  province  to  deter- 
mine or  ascertain  the  punishment.  The  statute  must  have 
a  reasonable  application,  and  the  verdict  in  this  case  was  all 
that  was  necessary  or  required  by  law :  1  Bish.  Proced.,  834 ; 
2Bi8h.  Proced,  626  ;  Littell's  Select  Oases  (Ky.),  419. 

Second.  1.  The  verdict  was  fully  warranted  by  the  evi- 
dence. The  case  was  fairly  submitted  to,  and  determined 
bj  the  jury.  The  most  that  can  be  said  for  the  appellant  is 
that  there  was  a  conflict  of  evidence ;  this  it  was  for  the  jury 
to  pass  upon,  taking  into  consideration  all  the  evidence  before 
it,  the  credibility  of  witnesses,  their  manner  and  appearance 
on  the  stand,  etc. ;  this  the  jury  did,  and  it  is  not  for  the 
court  to  review  their  finding.  2.  The  evidence  for  the  pro- 
aecation  being  amply  sufficient  to  warrant  a  conviction,  this 
court  will  not  disturb  the  verdict  merely  because  there  was 
conflicting  and  contradictory  evidence,  even  if  the  court 
itself  might  upon  the  whole  case  disagree  with  the  finding 
of  tlie  jury :  Hilliard  on  New  Trials,  sec.  8,  p.  46 ;  iS.,  sec.  11, 
p.  50;  sees.  1  and  2,  p.  91,  sec.  3,  p.  92;  p.  6 ;  Winfidd  v. 
The  State,  3  Greene,  Id,,  339 ;  The  StaU  v.  ElUoU,  15  Id., 
52 ;  53  111.,  509  ;  People  v.  Ah  Loy,  10  Oal.,  301 ;  4  Ga., 
335 ;  1  Scam.,  130 ;  16  la.,  72. 

Third.  1.  The  omission  to  ask  the  defendant,  if  he  had 
lovthing  to  say  why  sentence  should  not  be  pronounced 
Against  him,  was  unimportant,  inasmuch  as  the  purpose  of 
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"  It  is  therefore  considered  and  adjndged  by  the  court  that 
the  Baid  defendant,  John  J.  Webb,  be  taken  hence  to,  and 
closely  confined  in  the  common  jail  of  the  county  of  San 
Miguel,  until  the  ninth  day  of  April,  in  the  year  one  thous- 
and eight  hundred  and  eighty ;  that  on  said  day,  between 
sunrise  and  sunset,  he  be  taken  from  said  jail  to  some  spot  in 
said  county,  to  be  selected  by  said  slieriflf,  and  then  and  there 
be  by  the  said  sheriff  hanged  by  the  neck  until  he  be  dead." 

From  this  sentence  and  judgment  the  case  is  here  by  appeal. 

The  record  of  the  proceedings  does  not  disclose  the  fact 
that  any  exceptions  were  taken  in  behalf  of  the  defendant 
during  the  trial,  though  at  every  step  during  the  progress  of 
the  proceedings  subsequent  to  the  filing  of  the  indictment, 
the  defendant  was  aided  by  counsel. 

All  the  evidence  adducecL^n  the  trial  was  settled  by  bill 
of  exceptions  and  is  before  us  as  part  of  the  record. 

Several  grounds  of  error  are  assigned  by  the  appellant's 
counsel,  on  which  they  claim  the  judgment  ought  to  be  re- 
versed. These  grounds  we  have  reviewed  in  the  order  in 
which  they  occur.  The  first  assignment  of  error  is,  that  the 
verdict  and  judgment  is  contrary  to  law  and  void,  because 
the  jury  found  the  defendant  guilty  of  murder  in  the  first 
degree  but  failed  to  assess  the  punishment. 

«This  question  we  have  already  passed  upon  at  the  present 
term,  in  the  cases  of  the  Territory  v.  Yov/ng^  cmte^  page  93, 
and  the  Territory  v.  Romvne^  antey  page  114,  in  which  we 
decided  that  this  was  not  error  under  our  statute.  The  opin- 
ions of  the  court  delivered  in  those  cases,  so  far  as  this  ques- 
tion is  concerned,  we  adopt  and  affirm  in  this. 

The  second  assignment  of  error  is  that  the  verdict  of  the 
jury  was  contrary  to  the  law  and  evidence. 

As  to  the  legality  of  the  verdict,  we  have  already  decided. 
It  cannot  be  said  that  the  verdict  was  contrary  to  the  evid- 
ence because  there  was  positive  evidence,  which  if  true,  fully 
justified  the  verdict.     The  testimony  of  the  witnesses  wae 
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conflicting,  and  the  moet  that  could  be  claimed  on  behalf  of 
the  appellant  is  that  the  verdict  was  contrary  to  the  prepon- 
derance of  the  evidence. 

The  prisoner  had  the  benefit  of  a  motion  for  a  new  trial. 
This  was  addressed  to  the  sound  discretion  of  the  court  below. 
The  chief  justice  of  this  court,  who  presided  as  judge  in  that 
court,  heard  all  the  testimony  as  it  was  uttered  by  the  wit- 
nesses.   He,  as  well  as  the  jury,  had  the  opportunity  to 
notice  the  manner,  and  to  some  extent  the  character,  of  each 
witness  on  the  stand.     They  heard  the  inflections  of  his 
voice,  saw  the  varying  expressions  of  his  features,  observed 
the  language  of  his  gestures,  took  in  the  general  style  and 
make  up  of  each  witness,  and  observed,  perhaps,  a  number 
of  other  like  things  and  incidents  which  though  compara- 
tively insignificant  in  themselves,  yet,  sometimes  cast  a  flood 
of  light  upon  the  question  of  credibility.     All  this  is  an  utter 
blank  to  the  other  members  of  this  court,  and  renders  them 
much  less  competent  to  weigh  this  conflicting  evidence 
should  tliey  attempt  to  do  so. 

There  is  nothing  in  the  record  that  casts  the  slightest  sus- 
picion on  the  integrity  of  the  jury  ;  and  the  fact  that  they 
found  the  defendant  guilty  of  murder  in  the  first  degree, 
and  that  the  court  below  refused  a  new  trial.  leaves  us  to 
infer  that  in  the  minds  of  judge  and  jury  trying  the  cause 
there  was  no  reasonable  doubt  of  the  prisoner's  guilt. 

We  might,  were  it  necessary  or  proper,  in  addition  to  posi- 
tive evidence,  review  and  critically  analyze  the  circumstances 
attending  the  killing  of  the  deceased,  and  point  out,  when 
brought  to  the  test  of  human  experience,  how  several  inci- 
dents then  occurring  would  naturally  suggest  bad  faith  on 
the  part  of  the  prisoner,  and  indicate,  with  some  degree  of 
force,  a  premeditated  design  to  kill  before  he  approached  or 
uttered  a  word  to  the  deceased. 

To  sustain  the  proposition  that  a  conviction  will  be  set 
aside  when  contrary  to  the  weight  of  evidence,  the  appcl- 
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lant's  counsel  have  cited  as  authority,  Wharton's  Orim.  PI. 
and  Pr.,  8th  ed.,  551,  sec.  813,  where  that  author,  under  the 
head  of  New  Trials,  which  are  always  witliin  the  sound  dis- 
cretion of  the  court,  lays  down  this  principle  and  applies  it 
more  especially  to  tliat  class  of  cases  where  any  of  the 
material  allegations  of  the  indictment  remain  unproved,  but 
in  tlie  conclusion  of  tliat  section  the  same  author  says :  "  If ^ 
however,  there  be  conflicting  evidence  and  (he  question  be 
one  of  doubt,  it  seems  the  verdict  will  generally  be  permit- 
ted to  stand  ;  and  this  though  the  court  may  differ  from  the 
jury  as  to  the  preponderance  of  the  evidence."  In  support 
of  this  latter  proposition,  that  author  cites  above  thirty  adju- 
flications. 

If  this  be  the  rule  on  a  motion  for  a  new  trial  which  is 
addressed  to  the  discretion  of  the  court  trying  the  cause 
where  the  evidence  is  conflicting,  with  how  much  more 
strictness  ought  the  rule  to  be  adhered  to  by  an  appellate 
tribunal,  to  which  like  this  court  an  appeal  from  an  order 
overruling  a  motion  for  a  new  trial  does  not  lie.  No  such 
appeal  is  ever  allowable  except  under  express  provisions  of 
statutes. 

AVherc  the  evidence  is  contradictory  and  the  verdict  is 
against' the  weight  of  evidence,  though  a  new  trial  may  be 
granted  by  the  court  trying  the  cause  in  their  discretion,  the 
decision  denying  the  same  is  not  examinable  by  an  appellate 
conrt :  State  v.  Cruise^  16,  Mo.  391 ;  Herhon  v.  State,  7 
Tex.,  69. 

If  there  had  been  no  part  of  the  evidence  which  if  true 
would  sustain  the  verdict,  then  an  error  of  law  would  have 
been  aj^parent  from  the  record  upon  which  we  could  reverse 
tho  judgment. 

Under  the  rules  governing  the  judicial  administration  of 
tlic  criminal  laws  of  this  territory,  this  court  can  only  review 
and  determine  errors  of  law  appearing  upon  the  face  of  the 
record  :     Cathoa/rt  v.  Commonwealth^  37  Penn.,  108.     It  is 
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quite  beyond  the  scope  of  its  dnticB  to  determine  the  credi- 
bility of  witnesses  testifying  in  a  lower  court,  the  weight  of 
their  testimony  aside  from  the  law  of  evidence,  or  the  recon- 
cih'ation  of  conflicting  testimony. 

It  woald,  indeed,  be  establishing  a  precedent  vicious  in  its 
aatnre  and  bad  on  principle  if  this  court,  sitting  as  an  appel- 
late tribunal  to  determine  errors  in  law,  should  thus  invade 
the  province  of  the  jury  and  attempt  to  determine  these  ques- 
tions of  fact  from  conflicting  testimony. 

If  the  aflirmance  of  the  judgment  below  should  necessar- 
ily follow  the  overruling  of  this  objection  to  the  verdict  now 
under  consideration,  such  aflirmance  would  not  necessarily 
determine  the  fate  of  the  prisoner. 

The  law  lias  humanely  reposed  in  the  judgment  and  con- 
dcience  of  the  governor  the  discretionary  power  to  grant  a 
full  pardon  or  mitigate  the  punishment. 

In  determining  the  question  of  executive  clemency,  the 
governor  may  properly  consider  matters  that  are  beyond  the 
province  of  this  court;  and  we  think  the  ends  of  justice  will 
be  much  better  subserved  by  leaving  the  responsibility  here, 
than  that  we  should  deviate  from  the  course  which  the  policy 
of  the  law  has  marked  out  for  us  to  pursue. 

We  hold,  therefore,  that  the  objection  that  the  verdict  is 
contrary  to  the  evidence,  ought  not  to  be  sustained  in  this  case. 
Cases,  however,  might  arise  wherein,  though  there  might  be 
some  evidence  to  sustain  every  material  allegation  of  the 
iodictment,  yet  at  the  same  time  the  evidence  might  be  so 
very  slight,  as  to  justify  an  appellate  court  in  reversing  a 
Jadgment  rendered  thereon. 

The  third  assignment  of  error  is  that  before  final  judg- 
3ient  was  pronounced,  the  prisoner  was  not  asked  if  he  had 
:innhing  to  say  why  sentence  should  not  be  pronounced 
'gainst  him.  As  authority  in  support  of  this  proposition  we 
are  referred  to  said  ed.  of  Wharton's  Crime  PI.  and  Pr.  604, 
?e'j.  906,  where  the  rule  at  common  law  is  shown  to  be  that 
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in  capital  felonies  this  was  not  only  required,  but  that  it 
should  appear  of  record.  But  that  author  in  the  same  sec- 
tion observes  that  "  in  several  of  the  states  the  rule  is  that 
the  absence  of  such  an  averment  will  require  the  remittal  by 
a  court  of  error  of  the  record  to  the  trial  court  for  a  new  sen- 
tence." In  other  states  the  failure  of  the  record  in  this 
respect  has  been  held  not  to  be  ground  for  a  refusal,  though 
it  is  agreed  on  all  sides  that  "  the  form  is  proper  to  be  used." 

"  But  this  address  is  not  to  be  viewed  as  an  invitation  to 

the  defendant  to  bring  forward  additional  motions  in  arrest 

of  judgment,  or  for  a  new  trial.     Tliose  motions  have,  accord- 

.  ing  to  the  usual  practice,  been  already  made  and  disposed 

of. 

^^  The  object  of  the  address  is  to  give  the  defendant  the 
opportunity  to  personally  lay  before  the  court  statements 
which,  by  the  strict  rules  of  law,  could  not  have  been  ad- 
mitted when  urged  by  his  counsel  in  the  due  course  of  legal 
procedure ;  but  which,  when  thus  informally  ofEered  from 
man  to  man,  may  be  used  to  extenuate  guilt  and  to  mitigate 
punishment." 

It  seems  by  this  that  the  rule  has  not  been  uniformly 
adopted  as  common  law  among  the  various  states  of  the 
Union.  From  the  authorities  cited,  the  courts  of  about  as 
many  states,  holding  one  way  as  the  other,  and  that  the  only 
benefit  that  can  accrue  to  the  defendant  under  any  circunx. 
stances  is  to  extenuate  his  guilt,  or  to  mitigate  his  punish- 
ment. 

This  rule  was  adopted  and  subsequently  became  a  part  of 
the  criminal  code  when  the  accused  could  not  be  a  witness, 
to  tell  the  court  and  jury  anything  in  mitigation  of  punish- 
ment, or  in  extenuation  of  his  guilt,  and  at  a  time  also  when 
such  extenuation  and  the  grade  of  punishment  rested  largely 
in  the  power  of- the  court. 

In  cases  of  capital  homicide  under  our  statute,  if  the 
accused  is  found  guilty  of  murder  in  the  first  degree,  the 
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odIj  opportunity  he  would  have  to  make  any  impression  on 
the  court  in  extenuation  of  his  gnilt,  and  therefore  in  mitiga- 
tion of  the  punishment,  would  be  on  a  motion  for  a  new 
trial  But,  if  after  this  question  has  been  disposed  of,  and 
tbe  prisoner's  gnilt  has  been  fixed  and  determined  at  murder 
in  the  first  degree,  then  there  can  be  no  extenuation  of  guilt, 
or  mitigation  of  the  punishment  by  the  court.  While  in  the 
lower  grades  of  homicide  where  the  jnry  assesses  tlie  punish- 
ment, and  determines  the  grade  of  the  offense,  the  power  of 
the  court  over  snch  extenuation  and  mitigation  is  gone  and 
the  prisoner's  address  to  the  court  utterly  useless. 

But  the  fact  that  under  the  law  the  prisoner  was  a  compe- 
tent witness,  and  on  the  trial  in  this  case  actually  gave  his 
testimony  in  his  own  behalf,  would  seem  to  supersede  any 
occasion  for  his  personal  address  to  the  court  in  extenuation 
of  his  guilt  or  in  mitigation  of  his  punishment. 

Under  our  peculiar  statute  as  to  homicide  and  the  law  of 
Congress  applicable  to  the  temtories,  rendering  the  defendant 
in  criminal  prosecutions  a  competent  witness  in  his  own  be- 
half, we  may  as  well  concur  with  the  courts  of  those  states 
that  hold  that  the  non-observance  of  this  rule  as  implied  by 
the  silence  of  the  record  is  not  ground  for  reversal.  ^ 

On  principle  it  would  seem  that  the  observance  of  the  rule 
ought  to  be  presumed  unless  the  record,  by  some  statement, 
shows  to  the  contrary.  Upon  the  ground  that  in  a  court  of 
general  jurisdiction,  after  acquiring  jurisdiction,  all  the  de- 
tails  of  a  trial  are  presumed  to  be  regular  and  sufiicient  to 
sustain  judgment  until  the  contrary  be  shown. 

In  the  case  of  CatJicart  v.  The  Commonwealth^  supra^ 
defendant  was  under  indictment  for  murder  in  the  first  de- 
gree. The  record  did  not  show  aflirmatively  that  the  pris- 
oner had  any  counsel  during  the  trial.  This  was  one  of  the 
assignments  of  error.  On  this  point  the  supreme  court  of 
Pennsylvania  held,  that  they  could  not  presume  that  the 
prisoner  was  denied  oounsel  because  the  record  did  not  show 
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that  he  had  counsel,  notwithstanding  the  constitution  of  that 
state  secared  that  right  to  everj  one  indicted  for  crime,  and 
that  it  was  not  ground  for  reversal. 

It  would  be  immeasurably  more  important  to  a  prisoner  on 
trial  for  a  capital  felony  to  be  aided  by  counsel  than  that, 
after  he  had  testified  in  his  own  behalf  and  had  been  heard 
on  a  motion  for  a  new  trial,  he  should  be  asked  if  he  had  any- 
thing further  to  say  why  sentence^should  not  be  pronounced. 

If  tlie  silence  of  the  record  in  regard  to  counsel  is  not 
ground  for  reversal,  it  would  seem  on  principle  that  such 
silence  in  regard  to  the  matter  now  being  considered  should 
not  be  ground  for  reversal.  Notwithstanding  this  ruling,  we 
would  not  advise  that  a  custom  so  honored  by  time  and  high 
authority  should  be  disregarded  under  any  circumstances. 

The  fourth  assignment  of  error  is  that  the  court  below 
allowed  the  prosecuting  counsel,  in  his  address  to  the  jury,  to 
charge  the  defendant  with  other  offenses  than  the  one  on 
trial. 

As  to  this  objection,  it  is  sufficient  to  say  that  upon  exam- 
ination of  the  record  we  do  not  find  the  fact  to  be  as  assumed 
by  this  assignment  of  error. 

There  are  several  other  assignments  of  error  based  upon 
ex  parte  affidavits  used  on  the  motion  for  a  new  trial,  and  on 
certain  facts  assumed  to  be  true,  but  which  relate  to  issues  of 
fact  for  the  jury.  These  all  relate  to  matters  which  are  not 
properly  before  us  for  review. 

We  discover  no  error  in  the  record* 

The  judgment  is  affirmed. 

Pabks,  J.,  dissenting  *  I  dissent  from  the  opinion  of  the 
court  for  the  following  reasons : 

jPirsL  Tiie  rule  of  the  common  law  that  a  verdict  against 
the  weight  of  evidence  should  be  set  aside  in  criminal  cases, 
is  a  just  one  and  ought  to  be  followed  by  the  courts. 

In  case  of  crimes  punishable  Mdth  death,  if  the  trial  court 
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dktBg&rds  this  mley  its  action  ought  not  to  be  held  binding 
on  this  court. 

In  thiB  case  the  killing  was  admitted,  and  the  only  question 
was  as  to  the  degree  of  the  defendant's  gnilt  Upon  this 
question  the  verdict  of  the  jury  was,  as  I  think,  against  the 
weight  of  the  evidence. 

Second,  The  practice  of  asking  the  defendant,  after  con- 
viction, if  he  has  ajiy  thing  to  say  why  sentence  should  not  be 
{»t)nounced  against  him,  is  founded  in  justice,  reason  and 
humanity.  It  is  sanctioned  by  long  and  almost  immemorial 
usage,  and  should  be  considered  too  well  settled  to  be  shaken 
by  these  cases  in  which  it  has  been  held  unnecessary.  It 
should  be  held  both  in  the  theory  and  practice,  a  sacred  right 
for  a  man  convicted  of  murder  and  about  to  be  sentenced  to 
an  infamous  death,  to  be  heard  before  he  is  sentenced.  In 
this  case  this  right  was  not  recognized. 

Third.  With  this  view  of  the  law  and  in  view  of  the  state 
of  things  at  present  existing  in  this  territory,  I  am  not  will- 
ing that  this  man's  fate  should  depend  upon  the  very  uncer- 
tain action  of  any  governor,  no  matter  how  high  may  be  his 
qoalifications  and  character. 

For  these  reasons  I  am  unable  to  concur  in  the  opinion  of 
the  majority  of  the  court 


Ten  TEBBrrosT   of   New  Mexico  v.  Joseph  Stokes  and 

William  Mullen. 

January  £S,  1881. 
BuBGLART.    (1)  ProucuUonfor^  under  general  raUroad  law, 

L  The  general  railroad  act.  ch.  1,  tit.  8,  section  8,  provides  that  "  any 
person  who  shaH  in  the  day  or  night  time  enter  by  force,  or  other- 
wise, any  car  of  any  corporation,  formed  under  this  act,  with  intent 
to  steal  any  valuable  thing  then  and  there  being,  shall  be  deemed 

11 
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goilty  of  burglary,  and  upon  conyictlon  thereof  shall  be  punished 
as  in  other  cases  of  burglary."  This  provision  applied  only  to  cor- 
porations created  Under  this  general  act,  but  subsequently  the  legis- 
lature passed  an  act  conferring  upon  all  corporations  organized  be- 
fore the  passage  of  the  general  railroad  law,  "  all  the  powers,  pridi- 
legei  and  exemptions  conferred  upon  corporations  organized  "  under 
that  act.  Upon  the  theory  that  the  "  privileges "  thus  conferred 
would  give  to  corporations  formed  before  the  passage  of  the  geDcral 
railway  law,  the  "  privilege  "  of  being  protected  from  burglary  in  the 
means  provided  by  the  section  of  the  general  law  quoted  above,  the 
defendants  ^ere  indicted  under  section  8,  ch.  1,  tit.8  of  the  general 
railroad  act  for  burglarizing  the  cars  of  the  N.  M.  &  8.  P.  R.  R 
Co.,  a  company  organized  before  the  general  railroad  statute  was 
passed. 

Held,  That  the  word  **  privilege/'  as  used  in  the  second  act,  does 
not  confer  the  right  to  prosecute  any  one  for  burglary  under  section 
8  of  the  general  railroad  act,  ch.  1,  tit  8,  where  the  burglary  was  of 
cars  owned  by  a  company  organized  before  the  general  act  was 
passed;  but  that  the  defendants  could  be  prosecuted  under  the  crim- 
inal code  of  New  Mexico. 

Appeal  from  the  District  Court  for  Santa  Fe  county. 
Prince,  J. 

The  defendants  in  this  case  were  indicted  by  the  grand 
jury  of  San  Miguel  county  for  burglary  under  sec.  8,  chap. 
1,  title  8  of  an  act,  entitled  "An  act  to  provide  for  the  incor- 
poration of  railroad  compabies  and  the  raanagemisnt  of  the 
affaira  thereof,  and  other  matters  relating  thereto,"  approved 
February  2d,  1878  (Laws  of  1878,  p.  43). 

Change  of  venue  was  taken  to  Santa  Fe  county,  and  the 
cause  tried  at  the  July  term,  1880,  of  the  district  court  at 
Santa  Fe  county. 

After  the  evidence  was  in,  defendants,  by  their  counsel, 
moved  the  court  to  instruct  the  jury  to  find  a  verdict  of  "  not 
guilty,"  for  the  reason  that  the  territory  had  not  shown  that 
the  defendants  entered  by  force,  or  otherwise,  any  car  of  any 
corporation  formed  under  the  act  of  the  legislature  of  New 
Mexico,  approved  February  2d,  1878,  which  motion  the  court 
overruled,  and  defendants  duly  excepted. 
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There  was  a  verdict  of  gnilty,  and  motions  in  arrest  of 
jadgment  and  for  new  trial  were  filed  in  dne  time. 

The  bill  of  exceptions  shows  that  no  evidence  whatever 
was  iDtrodaced  on  the  part  of  the  prosecution  to  prove  that 
the  New  Mexico  and  Southern  Pacific  Railroad  Company 
(whose  car  defendants  were  charged  with  entering)  was 
organized  under  the  act  of  February  2df  1878,  above  men- 
tioDod,  and  that  the  court  admitted  in  evidence,  against  the 
objection  of  defendants,  a  copy  of  certain  articles  of  incor- 
poration, set  forth  in  the  record,  pp.  19  to  28. 

P.  F.  Conway  and  0.  S,  OUderdeeve  for  appellants. 

L — Appellants  claim  that  the  court  below  erred  in  admit- 
ting in  evidence  the  articles  of  incorporation  above  men- 
tioned, and  in  refusing  to  instruct  the  jury  to  acquit. 

An  examination  of  the  record  (pp.  19  to  28),  will  show 
that  the  articles  of  incorporation  introduced  by  the  prosecu- 
tion are  not  drawn  in  accordance  with  the  provisions  of  the 
act  entitled  ^^  An  act  to  provide  for  the  incorporation  of  rail- 
road companies  and  the  management  of  the  affairs  thereof, 
and  other  matters  relating  thereto,"  approved  February  2d| 
1878  (Laws  of  1878,  p.  17). 

Sab-head  10,  of  sec.  2,  title  1,  chap.  1  of  said  act  (p.  18, 
Laws  of  1878),  provides  that  articles  of  incorporation  must 
Bet  forth  ^'  that  at  least  ten  per  cent,  of  its  capital  stock  sub- 
scribed has  been  paid  to  the  treasurer  of  the  intended  corpo- 
ration, giving  his  name  and  residence."  Section  4,  same  title 
and  chapter  of  said  act  (p.  18,  Laws  of  1S78),  provides  that, 
before  filing  articles  of  incorporation,  the  incorporators  must 
have  actually  subscribed  to  the  capital  stock  of  the  corpora- 
tion at  least  one  thousand  dollars  for  each  mile  of  its  road 
and  branches,  and  at  least  ten  per  cent,  thereof  must  have 
been  paid  for  the  benefit  of  the  corporation  ^  to  a  treasurer 
appointed  by  subscribers  to  articles  of  incorporation. 

Section  5,  same  chapter  and  title  of  said  act  (p.  19,  Laws 
of  1878),  is  as  follows :    "  There  must  be  securely  attached 
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to  said  articles  of  incorporation  an  afBdavit  of  the  treasurer 
named  therein,  that  the  requisite  amount  of  capital  stock  of 
the  intended  corporation  has  been  actually  subscribed,  and 
that  ten  per  cent,  thereof  has  been  actually  paid  to  him  for 
the  benefit  of  said  corporation,  stating  the  auiouat  of  stock 
subscribed,  and  the  amount  actually  paid  in." 

The  articles  of  incorporation  admitted  by  the  court  below 
do  not  comply  in  any  manner  with  the  provisions  of  the 
statute  last  above  quoted,  and  consequently  the  New  Mexico 
and  Southern  Pacific  Railroad  Company  is  not  a  corporation 
formed  under  the  provisions  of  the  act  of  Feb.  2d,  1878.  Sec- 
tion 8,  title  8,  chap.  1  of  said  act  (p.  43,  Laws  of  187S),  reads 
as  follows :  "  Any  person  who  shall  in  the  day  or  night  time, 
enter  by  force  or  otherwise,  any  car  of  any  corporation, 
formed  nnder  this  act,  with  intent  to  steal  any  valuable 
thing  there  and  then  beinn:,  shall  bo  deemed  guilty  of  bur- 
glary, and  upon  conviction  thereof,  shall  be  punished  as  in 
other  cases  of  burglary." 

There  can  be  no  doubt  that  the  indictment  in  this  case 
was  brought  under  this  section,  and  in  view  of  the  failure  of 
the  incorporators  of  the  New  Mexico  and  Southern  Pacific 
Hailroad  Company  to  comply  with  the  provisions  of  this  law 
in  framing  their  articles  of  incorporation,  it  is  plain  that  the 
objection  of  defendants  to  the  introduction  of  said  articles 
of  incorporation  was  well  taken,  and  that  the  court  should 
have  given  the  instruction  to  the  jury  to  find  the  defendants 
not  guilty  as  prayed  for  in  their  motion. 

II.  The  action  of  the  court  below  in  admitting  said 
articles  of  incorporation,  and  refusing  to  instruct  the  jury 
to  acquit,  was  based  upon  section  1  of  an- act  entitled  "An 
act  in  reference  to  certam  incorpomted  companies  in  the  ter- 
ritory of  New  Mexico,"  approved  Feb.  12th,  1878  (Laws  of 
1878,  p.  52).  We  claim  that  this  section  cannot  be  so  con- 
strued. 

It  provides  that  all  powers,  privileges  and  ezemptfons  con* 
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ferred  on  corporations  organized  nnder  the  act  of  Feb.  3d, 
1878,  are  also  conferred  on  corporations  organized  for  rail- 
road purposes  nnder  the  general  incorporation  law  of  Dec. 
27th,  1867  and  Jan.  30tb,  1868.  Section  8  of  the  act  of  Feb. 
2d,  1878,  nndor  which  the  indictment  is  brought,  confers  no 
power,  privilege  or  exemption  upon  a  railroad  company.  It 
is  an  act  of  the  sovereign  declaring  certain  acts  to  be  a  crime 
of  a  nature  different  from  what  it  was  before,-  or  rather 
making  that  a  crime  which  was  not  prior  to  the  passage  of 
the  law.  It  is  in  derogation  of  the  common  law,  and  should 
be  strictly  construed. 

The  words,  powers,  privileges  and  exemptions,  need  in  Uie 
act  approved  Feb.  12th,  1878,  Laws  of  1878,  p.  62,  have  no 
reference  to  sec  8,  title  8,  chap.  1,  act  of  Feb.  2d,  1878 
(Laws  of  1878,  p.  43).  The  first  thing  requisite  in  ttie  con- 
struction of  an  act  of  the  legislature  is  to  discover  what  is 
the  intention  of  the  legislature. 

Let  us  see  what  was  meant  and  intended  by  the  legislature 
in  the  use  by  it  of  these  words,  powers,  privil^^es  and  exemp- 
tions. 

Fortunately  for  the  purposes  of  this  inquiry,  the  legisla- 
ture has  not  left  its  meaning  dark  or  obscure ;  the  powers, 
pririlegee  and  exemptions  meant  and  intended  by  the  act  of 
Feb.  12th,  1878,  are  set  forth  at  large  and  in  the  utmost 
luinutisB  of  detail,  in  the  act  of  Feb.  2d,  1878. 

First.  As  to  powers,  see  title  6,  chap.  1  of  act  approved 
Feb.  2d,  1878  (pp.  31  to  39,  Laws  of  1878) ;  there  they  are 
defined  to  be  the  power  of  succession  by  its  corporate  name, 
to  sue,  and  be  sued  in  court,  to  make  and  use  a  common  seal, 
aiid  alter  the  same  at  pleasure,  to  acquire,  purchase,  hold  and 
convey  real  estate,  and  so  on  to  the  end  of  the  chapter. 

Second.  As  to  privileges  and  exemptions,  see  title  9,  diap. 
1,  sees.  1  to  10  inclusive,  of  act  approved  Feb.  2d,  1878 
-Laws  1678,  p.  49). 
The  powers^  privileges  and  exemptions  meant  are  all 
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referred  to  and  defined  in  the  sections  above  quoted,  bnt  no- 
where among  them  do  we  find  any  reference  to  the  section 
of  the  same  act  defining  the  ofEense  of  bnrglary;  but  this 
section  is  f  onnd  under  its  proper  heading :  ^'  Eegnlation  and 
Management."  The  conclusion  seems  most  reasonable,  that 
the  legislature  referred  to  the  powers,  privileges  and  exemp- 
tions specifically  granted,  and  not  to  the  section  defining  a 
criminal  ofEense. 

^'  The  section  of  the  statute  under  which  the  indictment  is 
brought  is  in  derogation  of  the  commoa  law,  and  to  be 
strictly  construed :"  Melody  v.  Bedby  4  Mass.,  471 ;  Gibsan  v. 
Jermey^  15  Mass.,  305 ;  DuelXy  v.  Duelby^  46  Me.,  377. 

^'  Penal  statutes  are  to  be  taken  strictly  and  literally,  and 
cannot  be  extended  by  construction:"  J7.  S.  v,  Starr^  1 
Hempst.,  469  ;  Andrew  v.  TJ.  /SI,  2  Story,  202 ;  Sanson  v. 
Starr,  19  Conn.,  292. 

'^When  the  liberty  of  the  citizen  is  involved  statutes 
should  be  strictly  construed :"  Case  of  Pierce,  16  Me.,  255 ; 
Mam  V.  Hansom,  21  Ga.,  139 ;  Jiamsey  v.  Fey,  10  Ind., 
493. 

"  An  offense  cannot  be  created  or  inferred  by  vague  impli- 
cations. Penal  laws  must  be  construed  strictly,  but  not  so 
strictly  as  to  defeat  the  obvious  intention  of  the  lawmaker ; 
but  so  strictly  that  the  case  in  hand  must  be  brought  within 
the  definitions  of  the  law  that  is  within  its  reach,  taken  in 
their  ordinary  significance :"  Atlanta  v.  White,  33  Ga.,  229. 

We  submit  that,  in  view  of  the  foregoing,  the  law  of  Feb. 
12th,  1878,  does  not  bring  railroad  companies  not  organized 
under  the  law  of  February  2d,  1878,  within  the  operation 
of  the  section  defining  burglary  here  sought  to  be  invoked, 
and  that  the  court  below  erred  in  the  admission  of  the  testi- 
mony complained  of  and  in  overruling  the  motions  for  new 
trial,  and  in  arrest  of  judgment. 

The  act  of  February  12th,  1878,  attempts  only  to  confer 
certain  ^^  powers,  privileges  and  exemptions"  on  railroad  ooi^ 
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porations,  and  does  not  in  any  manner  pretend  or  assume  to 
confer  on  the  territory  the  right  of  prosecution  for  any  new 
character  of  statutory  crime. 

The  act  of  February  12th,  1878,  is  wholly  and  totally  null 
and  void;  it  attempts  to  confer  on  railroad  corporations 
organized  previous  to  February  2d,  1878  (to  wit,  under  the 
law  of  December  27th,  1867,  and  the  act  of  January  30th, 
1868, amendatory  thereto),  all  the  "powers,  privileges  and 
exemptions"  conferred  on  railroad  corporations,  and  for  the 
management  of  the  affairs  hereof,  by  the  act  approved  Feb. 
9d,  1878,  and  hence  is  in  violation  of  the  act  of  congress, 
June  10th,  1872,  Bevised  Statutes  U.  S.,  sec.  1889,  p.  333, 
which  says  that  "  legislative  assemblies  of  the  several  territo- 
ries shall  not  grant  private  charters  or  especial  privileges,"  etc 
This  act  of  February  12th«  1878,  attempts  to  grant  an  espe- 
cial privilege,  and  to  grant  the  same  especially  to  railroad 
corporations,  organized  for  railroad  purposes. 

It  attempts  to  grant,  especially  to  certain  railroad  corpora- 
tions organized  previous  to  a  certain  date  (February  2d,  1878), 
"powers,  privileges  and  exemptions''  that  other  railroad 
companies,  organized  under  the  same  act,  but  subsequent  to 
that  date  cannot  enjoy. 

It  not  only  attempts  to  grant  that  especial  privilege,  but  to 
grant  the  same  especially  to  railroad  corporations  organized 
previous  to  February  2d,  1878. 

Which  is  an  exercise  of  legislative  power  clearly  not  vested 
in  tlie  legislature  of  the  territory  of  New  Mexico ;  said  act 
of  February  12,  1878,  is  hence  null  and  void. 
Cairon  <£  Thomionj  for  appellee. 

There  is  no  error  on  the  record  in  this  case.     The  indict- 
ment is  for  burglary  in  entering  a  car  of  the  Kew  Mexico  & 
Southern  Pacific  Eailroad  Company,  with  intention  to  steal 
its  property,  etc 
The  defendants  pleaded  not  guilty  to  the  indictment,  bu{ 
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made  no  objections  to  its  form  or  suificiency.    They  were 
found  gnilty,  and  sentenced. 

The  bill  of  exceptions  contains  a  statement  of  the  jndge 
as  to  evidence  on  a  certain  point,  then  sets  ont  certificate  of 
incorporation  in  fnll,  which  was  given  in  evidence  as  stated, 
but  does  not  pretend  to  give  all  the  evidence. 

The  statement  in  the  "  bill  of  exceptions,"  that  there  was 
no  evidence  introduced  to  show  that  the  N.  M.  &  S.  P.  R. 
K.  Co.,  was  organized  under  the  act  of  Feb.  2,  1880,  is  an 
attempt  of  the  judge  to  forestall  this  court,  and  decide  a 
matter  pertinent  to  the  issue. 

This  court  cannot  examine  into  the  fact  whether  the  evi- 
dence sustained  the  indictment  or  not,  as  all  the  evidence  is 
not  inserted  in  the  bill  of  exceptions,  without  which  it  can- 
not pass  on  a  question  of  fact :  U.  S.  Digest,  vol.  G,  sec.  308, 
p.  14 ;  Id.j  sec.  346,  p.  19  ;  U.  8.  Digest,  vol.  6,  sec.  437,  p. 
20 ;  Id.y  sec.  450  ;  10  111.,  p. 

The  bill  of  exceptions  does  not  show  the  reason  for  the 
objections  made  to  the  introduction  of  testimony.  See  37 
Missouri,  p.  358. 

If  the  case  comes  under  the  law  referred  to,  still  it  is  good, 
as  the  exemption  from  robbery,  and  the  privilege  to  keep 
and  use  cars  free  from  robbers  and  armed  bands,  and  the  right 
to  immunity  from  them  will  extend  these  provisions  to  the 
old  companies. 

A  privilege  is  a  right  to  an  immunity  or  protection  in 
something,  or  some  right 

Criminal  law  is  nothing  more  than  a  protection  of  persons 
in  their  rights,  privileges  and  immunities. 

It  is  the  privilege  of  every  citizen  to  insist  on  his  rights 
and  protection,  and  to  defend  himself,  either  personally,  or 
by  means  of  the  law,  punishing  persons  who  injure  him  in 
the  enjoyment  of  his  rights. 

^  There  being  no  error  apparent  on  the  record,  the  oonrt 
must  sustain  the  sentence. 
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Pabk8,  Associate  Justice:  The  defendants  in  this  case 
were  indicted  at  the  last  October  term  of  the  San  Miguel 
district  court  for  committing  burglary  in  a  baggage  and 
express  car  of  The  New  Mexico  and  Southern  Pacific  Railroad 
Company,  on  the  fourteenth  day  of  said  month  of  October 
last.  The  case  was  taken  to  Santa  Fe  county  by  change  of 
Tenne;  was  tried  there,  defendants  found  guilty  and  sen- 
tenced, and  the  case  brought  to  this  court  by  appeal. 

There  is  no  general  law  of  this,  territory  making  the  acts 
chained  against  the  defendants  burglary,  or  by  which  they 
ooold  be  punished  under  this  indictment.  The  ground  taken 
by  the  prosecution  in  this  case  is,  substantially,  that  this  in- 
dictment was  founded  upon  and  must  and  can  be  sustained 
by  the  eighth  section  of  title  eighth  of  the  railroad  laws 
passed  February  2d,  A.  D.  1878,  taken  in  connection  with 
section  first  of  the  act  upon  the  same  subject  of  February  12, 
A.  D.  1878. 

Section  eighth  aforesaid  defines  the  crime  of  burglary  in 
any  case  of  any  corporation  formed  under  that  act,  and  fixes 
the  punishment,  and  section  one  of  the  said  subsequent  act 
confers  all  the  powers,  privileges  and  exemptions  of  the 
said  first  act  upon  all  the  corporations  incorporated  under 
the  laws  of  this  territory  for  the  purpose  of  constructing 
railroads,  etc. 

It  was  stated  in  the  beginning  of  the  argument,  and  it  is 
evident  from  the  record  and  the  argument  of  counsel,  that 
this  case  depends  upon  the  meaning  of  the  word  '^privi- 
leges'' in  the  act  of  February  12,  1878. 

According  to  Jacob's  Law  Dictionary,  the  original  legal 
meaning  of  the  word  "privilege "is  exemption  of  a  private 
man  or  a  particular  corporation  from  the  rigor  of  the  com- 
mon law.  Another  definition  given  by  him  is,  exemption 
from  some  duty,  burden  or  attendance.  Bonviersays  a  priv- 
il^e  is  a  particular  law  which  grants  special  prerogatives  to 
Bome  persons  contrary  to  common  right.    Webster  defines  it 
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to  be  immanitj,  franchise,  right,  claim,  libertj,  special 
emption  from  evil  or  burden,  special  enjoyment  of  goody 
peculiar  benefit  or  advantage. 

Without  mnltipljing  authorities  or  definitions,  it  is  saffi- 
cient  to  say  that  in  no  usual  or  proper  or  legal  meaning  of 
the  word  privileges  can  it  be  usedas  claimed  in  this  case. 

The  right  of  the  people  of  Kew  Mexico  to  proseonte  and 
punish  wrong-doers  under  this,  or  any  other  law,  is  not  a 
privilege  of  any  particular  person  or  persons,  corporation  or 
corporations.  It  is  something  more  than  that  It  is  part  of 
the  criminal  law  of  the  country,  enacted  for  the  public  good  ; 
for  the  punishment  of  crime,  and  in  which  the  whole  com- 
munity are  interested. '  We  are  of  the  opinion  that  there  is 
no  law  of  this  territory  under  which  this  indictment,  verdict 
and  judgment  can  be  sustained. 

But  it  does  not  follow  upon  this  opinion  that  acts  such  as 
are  alleged  to  have  been  proved  upon  the  trial  of  this  case 
can  be  committed  with  impunity. 

The  criminal  code  of  Kew  Mexico  is  believed  to  be  soffi- 
ciently  comprehensive  to  punish  all  invasions  of  the  rights 
of  personal  liberty,  personal  security,  and  private  or  public 
property. 

What  part  or  parts  of  that  code  are  applicable  to  the  al- 
leged facts  of  this  case,  if  any,  it  is  not  the  province  of  this 
court  either  to  determine  or  indicate. 

The  judgment  of  the  district  court  is  reversed. 

Pbinob,  Chief  Justice,  dissenting:  In  this  case,  being 
unable  to  agree  with  the  conclusions  of  the  majority  of  the 
court,  I  think  it  proper  to  put  on  record  my  reasons  for 
such  dissent. 

There  is  no  question  raised  as  to  the  facts  in  the  case,  and 
the  decision  turns  upon  one  single  point,  and  that  one  of 
much  importance  and  interest. 

The  defendants  are  indicted  under  sec.  8,  of  title  8,  of 
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chap.  1  of  the  laws  of  1878,  commonly  known  as  the  General 
Railroad  Act.  That  section  reads  as  follows :  "  Any  person 
who  shall,  in  the  day  or  night  time,  enter  by  force  or  other- 
wise, any  car  of  any  corporation  formed  under  this  act,  with 
intent  to  steal  any  valnable  thing  then  and  there  being,  shall 
be  deemed  guilty  of  burglary,  and,  upon  conviction  thereof, 
shall  punished  as  in  other  cases  of  burglary." 

The  object  of  this  law  was  very  evident.  The  criminal 
code  of  the  territory  contained  provision  con  ceming  bur- 
glary in  dwelling  houses,  ofSces,  shops,  warehouses,  out- 
houses, colleges,  chnrches,  meeting  houses,  court  houses, 
town  houses,  academies  and  other  public  buildings,  in  the 
day  time  or  night  time,  and  under  almost  all  conceivable  cir- 
camstances  (General  Laws,  sees.  9  to  18,  chap.  7),  and 
these  included  every  kind  of  structure,  which,  down  to  that 
time,  had  been  capable  of  being  burglariously  entered,  in 
New  Mexico. 

But  a  new  era  was  approaching.  Railroads  were  being 
built  almost  to  the  boundaries  of  the  territory,  and  it  was 
hoped  would  soon  enter  its  borders.  At  that  time,  not  a  rail 
had  been  laid  in  New  Mexico,  but  the  legislature,  wishing  to 
encourage  the  introduction  of  the  modem  methods  of  travel, 
enacted  this  general  railroad  law,  which  is  very  elaborate  and 
comprehensive  in  its  provisions,  and  gives  to  companies 
organized  thereunder  such  powers,  privileges,  franchises  and 
immunities  as  were  supposed  to  be  necessary  or  desirable 
and  consistent  with  the  public  welfare.  Among  other  privi- 
leges conferred  was  that  of  protection  from  robbery  and 
depredation  by  burglars,  by  the  enactment  of  the  section 
above  quoted.  Other  similar  privileges  were  those  of  pro- 
tection from  having  their  roads  undermined  by  tunnels,  etc., 
the  digging  of  which  was  made  a  misdemeanor  (sec.  10  of 
title  8);  protection  from  having  their  structures,  engines,  etc., 
injured,  or  track  obstructed,  which  was  afforded  by  making 
Bach  injuries  misdemeanors,  punishable  by  law  (sec  11,  title 
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8) ;  protection  from  claims  on  the  part  of  pafisengers  for 
damages  for  injuries  in  cases  where  they  Jiad  violated  the 
regulations  of  the  road  (sec.  7);  protection  from  attempts  to 
throw  cars  off  the  track,  or  cause  collisions,  which  are  made 
felonies  by  sec.  9. 

By  section  1889  of  the  U.  S.  Revised  Statutes,  the  legisla- 
ture is  prohibited  from  granting  any  "  especial  privileges  '* 
to  any  corporation  or  individual ;  but  these  privileges  were 
included  in  a  general  act  for  the  incorporation  of  railroad 
companies,  intended  not  for  the  benefit  of  any  one  or  more 
particular  organizations,  but  for  all  that  might  exist  in  the 
territory,  and  thus  were  not  obnoxious  to  tiie  objection  of 
being  "  especial."  This  act  was  passed  on  the  2d  of  Febru- 
ary, 1878,  but  scarcely  more  than  a  day  had  elapsed,  when  it 
appeared  that  although  there  was  no  r.'iilroad  actually  built 
in  New  Mexico,  yet  there  did  exist  one  or  more  corporations 
for  railroad  purposes,  which  had  been  previously  organized 
under  the  general  incorporation  act  of  1868 :  General  Laws, 
p.  203. 

That  act  was  comparatively  brief,  and  did  not  confer  the 
privileges  of  protection  and  immunity  from  violence  and 
damage  to  which  we  have  referred,  as  well  as  many  other 
powers,  privileges  and  exemptions;  so  that,  unless  legis- 
lative action  were  had,  there  would  be  two  classes  of  rail- 
road corporations — one  possessing  certain  privileges  and  the 
other  not.  Besides,  being  manifestly  unjust,  this  condition 
of  affairs  might  also  be  construed  as  making  these  privileges 
"  especial,"  which  were  thus  confined  to  the  corporations 
formed  under  a  particular  act,  and  of  which  other  similar 
corporations  were  deprived,  and  thus  be  in  contravention  of 
the  law  of  congress  previously  referred  to,  which  prohibited 
the  granting  of  said  "  especial  privileges,"  and,  consequently, 
void. 

The  legislature  proceeded  with  great  promptitude  to  ob- 
viate the  diiBculty,  so  that  a  bill,  prepared  for  the  purpose. 
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vas  introdaced,  went  throagh  all  its  stages  of  consideration 
and  progress,  was  passed  bj  both  booses  and  signed  by  the 
governor,  and  filed  in  the  secretary's  office  as  a  law,  by  the 
Bocceeding  twelfth  day  of  February,  but  ten  days  subsequent 
to  die  general  railroad  law.  '  This  remedial  statute  is  chap- 
ter 3  of  the  Laws  of  1878,  and  it  reads  as  follows : 

"SBcnoH  1.  All  the  powers,  privileges  and  exemptions 
conferred  upon  corporations  organized  under  an  act  entitled 
*  An  act  to  provide  for  the  incorporation  of  railroad  compa- 
nies and  the  management  of  the  affairs  thereof,  and  other 
matters  relating  thereto/  approved  February  2d,  A.  D.  1878, 
are  hereby  conferred  upon  all  corporations  incorporated 
under  the  laws  of  this  territory  for  the  purpose  of  construct- 
ing railroads,  and  also  upon  all  corporations  organized  for 
railroad  purposes  that  have  registered  in  the  office  of  the 
fiecretary  of  this  territory  the  original  or  certified  copy  of 
their  articles  of  incorporation,  in  accordance  with  an  act 
entitled  ^  An  act  to  amend  an  act  entitled  ^^  An  act  to  create 
a  general  incorporation  law,"  permitting  persons  to  associate 
themselves  together  as  bodies  corporate  for  mining,  manu* 
factiiring  and  other  industrial  pursuits,  and  to  repeal  the  six- 
teenth section  of  said  act,' "  approved  January  80th,  1878 : 
General  Laws  of  New  Mexico,  p.  470. 

The  obvious  intention  of  this  statute  was  to  place  all  the 
railroad  companies  organized  under  the  laws  of  the  territory 
npon  tlie  same  footing ;  to  permit  no  inequality  of  rights  or 
privileges ;  to  allow  no  partiality  towards  those  organized 
ander  any  particular  statute,  but  to  bring  about  an  entire 
aniformity  and  equality  in  their  position  before  the  law. 

The  privileges  conferred  by  the  act  of  February  2,  1878, 
were  no  longer  to  be  "  especial "  to  the  companies  organized 
tliereander,  but  were  to  be  enjoyed  generally  and  equally  by 
all  of  similar  character.  Among  the  privileges  were  the 
high  and  important  ones  of  protection  from  robbery,  depre- 
dation and  willful  injury,  to  which  we  have  already  referred. 
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Can  it  not  be  supposed  that  it  was  not  intended  by  tlie 
legislature,  when  it  enacted  this  law  of  February  12,  that 
these  privileges  of  protection  and  immunity  should  be  in- 
cluded among  the  privileges  which  were  to  be  made  gene- 
ral,  and  of  which  the  older  corporation  were  now  to  have 
the  benefit  equally  with  the  newer  I 

Yet  this  is  the  sole  question  in  this  case.  It  is  in  proof 
that  the  New  Mexico  &  Southern  Pacific  Railroad  Com- 
pany, one  of  whose  cars  was  the  scene  of  the  burglary  in 
question,  was  not  incorporated  under  Chapter  I  of  the  Law 
of  1878,  but  under  a  prior  incorporation  act,  and  this  was 
one  of  those  referred  to  in  Chapter  III  of  that  year,  and  for 
whose  benefit  and  protection  that  act  was  passed.  The  point 
was  raised,  and  it  is  held  by  the  decision  of  the  court  just 
rendered  that  the  offense  was  not  cognizable  by  one  law 
under  the  present  indictment,  because  the  car  entered  was 
not  the  property  of  a  corporation  organized  under  Chapter  I ; 
and  that  Chapter  III  does  not  remedy  the  difficulty  by  plac- 
ing cars  of  the  other  corporations  therein  mentioned  on  the 
same  footing  as  to  the  privilege  of  protection  from  burglara 
with  cars  of  companies  organized  under  Chapter  I. 

It  may  be  that  the  legislature  could  have  employed 
stronger  and  more  apt  words  than  it  did  to  express  its  will, 
but  I  cannot  concur  in  the  opinion  that  the  object  is  not 
substantially  and  legally  attained  by  the  language  as  it  exists 
in  Chapter  III.  The  intention  of  tlie  legislature  is,  to  my 
mind,  too  plain  to  admit  of  doubt.  It  was  obviously  to  place 
all  similar  corporations  on  the  same  basis,  to  give  to  one 
railroad  company  exactly  the  same  powers,  privileges  and 
exemptions  that  every  other  similar  company  possessed 
within  our  territory ;  to  prevent  any  inequality,  discrimina* 
tion  or  favoritism.  This  was  not  only  right,  but  absolutely 
essential,  in  order  to  make  the  privileges  conferred  general, 
and  therefore  legal.  It  is  not  to  be  supposed  that  they  in- 
tended that  the  protection  afforded    equally  to  those  of 
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another,  that  it  ehoiild  be  a  crime  puniahable  bj  a  heavy 
penalty  to  enter  one  ear  Id  a  train,  with  intent  to  steal,  be- 
canse  that  car  happened  to  belong  to  one  company,  and  no 
crime  at  all  to  enter  the  next  car,  with  lil^e  intent,  because 
that  car  unfortunately  belonged  to  a  different  conipany.  Yet 
that  would  be  precisely  the  result  if  the  legislature  intended 
to  make  such  a  discrimination,  and  if  the  word  ^^privi- 
leges" in  the  act  of  February  12,  1878  does  not  include 
the  privilege  of  protection  from  burglary  or  other  injury. 
Under  this  construction,  while  it  is  a  misdemeanor  to  under- 
mine the  track  of  the  Rio  Grande,  Mexico  &  Pacific  Rail- 
road, it  is  no  offense  similarly  to  endanger  the  property  of 
the  company  and  lives  of  passengers  on  the  New  Mexico 
&  Southern  Pacific  Railroad.  It  is  a  felony  to  place  an 
obstruction  on  the  track  of  one,  with  intent  to  throw  the 
train  off ;  or  to  displace  a  switch  with  intent  to  cause  a  col- 
lision— a  felony  for  which  the  offender  can  be  imprisoned 
for  ten  years — and  no  statutory  offense  at  all  to  do  a  like 
deed  to  the  other.  The  defendants  now  before  us  under  the 
indictment  in  this  case  were  felons  if  the  car  which  they 
happened  to  try  to  rob  belonged  to  one,  and  not  guilty  if  it 
belonged  to  the  other. 

This  woald  be,  in  my  opinion,  the  height  of  injustice  and 
inequality.  The  privilege  of  protection  in  the  one  case 
would  be  in  the  greatest  degree  ''  especial."  Lot  us  suppose 
the  two  roads  ran  in  the  same  direction,  and  were  opposed  to 
each  other  in  interest ;  would  not  that  one  have'a  very  "  es- 
pecial privilege ''  over  the  other,  and  reap  its  benefits  in  pas- 
sengers and  freight,  which  received  the  privilege  of  protec- 
tion from  robbers,  from  underminers  and  train-wreckers ! 

Believing  that  the  words  of  the  act  of  February  12  con- 
ferred this  protection  and  immunity  from  danger  upon  the 
Kew  Mexico  &  Southern  Pacific  Railroad  to  which  the  car 
entered  in  this  case  belonged,  I  am  compelled  to  dissent  from 
the  views  of  the  majority  of  the  court,  in  reversing  the 
jadgment  herein* 
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CoBNELius  Bennbtt  ET  AL.,  Plaintiffs,  y.  James   ^A«mflirfj 

Defendant. 

January  $9,  1881. 

Attachhekt.    (1)  Variance  in  pleadings  as  to  description  cfpartiei, 
REIIBAKI170.    (2)  Changing  decision  upon, 

i.  The  declaration,  affidavit,  writ,  bond,  judgment  and  execution  in 
attachment,  must  not  vary  in  their  description  of  parties.  Afflnning 
Bennett  V.  Zabriski.    Prikcb,  C.  J.,  dissenting. 

2.  Unless  convinced  that  it  is  wrong,  the  court  will  not  change  a  unan- 
imous opinion  deliberately  formed  and  announced. 

Petition  for  rehearing. 

Plaintiffs  sue  defendant  in  the  third  judicial  district  conrty 
sitting  within  and  for  the  county  of  Grant,  in  an  action  of 
assumpsit,  and  sue  out  a  writ  of  attachment.  The  declara- 
tion, among  other  things,  states  the  petitioners  are  Cornelius 
Bennett,  of  Arizona ;  Joseph  F.  Bennett,  of  Grant  connty, 
and  Henry  Lisiiisky,  of  Dofia  Ana  connty,  in  this  territory. 
That  said  petitioners  were  doing  business  under  the  firm 
name  and  style  of  Bennett  Bros.  &  Co.,  and  that  the  defen- 
dant, James  A.  Zabriski,  was  a  resident  of  the  state  of  Texas. 

The  affidavit  upon  which  the  writ  was  issued  was,  in  effect, 

as  follows : 

Territory  of  Nbw  MJczico, 
County  of  Grant. 

Tliis  day  personally  appeared  before  me,  the  nndersignedy 
clerk  of  the  third  judicial  district  court,  within  and  for  the 
county  and  territory  aforesaid,  Joseph  F.  Bennett,  of  the 
linn  of  Bennett  Bros.  &  Co.,  and  being  duly  sworn,  says 
that  James  A.  Zabriski  is  justly  indebted  to  the  firm  of  Ben- 
nett Bros.  &  Co.  in  the  sum  of  $180.78,  after  allowing  all 
just  oiJscts  on  account  of  goods,  wares  and  merchandise  sold 
and  delivered,  money  lent  and  advanced,  and  account  stated. 


i« 
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and  that  the  said  James  A.  Zabriski  is  not  a  resident  of  nor 

resides  in  this  territory. 

J.  F.  Bennibtt. 
Sworn  and  subscribed  to,  eto. 

Bond  was  given  and  approved*  John  P.  Hisqne  also  made 
affidavit  that  the  defendant  was  a  non-resident  of  the  terri- 
torj.  Defendant  entered  a  special  appearance  for  the  pur- 
pose of  filing  the  following  motion  to  quash  the  proceedings 
herein : 

1st.  The  affidavit  is  made  bj  one  Joseph  F.  Bennett,  but 
does  not  state  for  whom. 
2d.  It  does  not  state  to  whom  the  defendant  is  indebted. 
3d.  It  does  not  say  that  said*  indebtedness  is  due  after 
allowing  all  just  credits. 

4th.  It  does  not  state  that  he  has  good  reason  to  believe 
and  does  believe  in  the  existence  of  the  fact  set  forth  as  a 
ground  for  issuing  of  attachment,  that  the  defendant  is  a  non- 
resident. 

5th.  The  writ  does  not  set  forth  when  or  where,  or  by 
whom,  the  debt  was  contracted* 

6th.  The  body  of  the  writ  docs  not  set  forth  in  what  style 
the  plaintiffs  sue. 

7tb.  And  for  other  good  and  siiflScicnt  reasons  apparent 
upon  the  affidavit  and  writ. 

This  motion  was  by  the  court  sustained  and  judgment  so 
rendered.  On  the  merits  of  the  case,  a  judgment  was  ren. 
dered  in  favor  of  the  plaintifis. 

Conway  (b  bisque  and  Catron  <6  TJuynhton^  for  appel- 
lants. 

First  The  plaintiffs  insist  that  the  whole  record  can  be 
examined  to  see  for  whom  and  by  whom  the  affidavit  was 
made.     See  Drake  on  Attachment,  sec.  93. 

Failure  to  entitle  the  affidavit  in  the  cause,  failure  to  de- 
scribe the  person  who  made  it  as  plaintiff,  or  debtor  named 
in  it  as  defendant,  does  not  make  it  bad.     Sec  Drake  on 

12 
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Attachment,  sec.  92 ;  CJieadle  v.  RiddUy  6  Ark.  (1  EngliabX 
480;  JK7iW(9y  v.  Eeald,  IT  Art,  89T;  Pool  v.  Wtb^U/t,  8 
Metcalf  (Ky.),  278. 

Second.  The  affidavit  does  state  to  whom  the  defendant 
is  indebted,  it  says  to  Bennett  Bros.  &  Co.,  and  the  petition 
shows  that  Bennett  Bros.  &  Oo.  are  the  plaintiffs. 

It  states  that  the  amonnt  sworn  to  was  dne  after  allowing 
all  just  ofibets,  which  is  the  exact  words  of  the  statatory 
form. 

The  statute  has  prescribed  a  form  of  affidavit  in  attach- 
ment. See  Compiled  Laws,  sec.  25,  page  216.  This  affldayit 
is  a  substantial  compliance  with  that  form. 

The  writ  is  also  in  compliance  with  the  statatory  require- 
ments, and  is  good. 

Where  a  form  is  prescribed  by  statute  for  proceedings  in 
attachment,  it  should  be  followed,  and  an  affidavit  which  fol- 
lows the  statute  is  sufficient :  Shockley  v.  BtUlook^  18  Oa., 
283;  Harrito  v.  HumphreySy  26  Ga.,  614;  MoGdOrwrn  v* 
White,  23  Ind.,  43 ;  Reybum  v.  Braokett^  2  Kan.,  227 ; 
Matthews  v.  Don,  20  Ind.,  248. 

Courts  will  construe  the  statute  in  relation  to  attachment 
in  the  most  liberal  manner  for  the  advancement  of  justice, 
the  suppression  of  fraud  and  the  benefit  of  creditors :  Bank 
of  Augusta  v.  Conrey,  28  Miss.,  667 ;  Bryan  v.  LashUy^  SI 
Miss.  (13  Smed  &  M.),  281. 

Fabks,  Associate  Justice :  In  this  case  the  court  adheres  to 
and  reaffirms  its  decision  made  at  the  last  term  for  the  follow- 
ing reasons : 

1.  The  decision  was  founded  upon  well  settled  rules  of 
pleading  and  practice  and  was  in  accordance  with  the  statute 
of  this  territory. 

2.  The  authorities  referred  to  adverse  to  the  decision  of 
the  court  tend  to  introduce  a  vague,  loose  and  indefinite 
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diaraeter  of  pleading  and  endless  confusion  in  legal  pro- 
eeedings. 

We  haye  had  more  tlian  one  illustration  during  this  court 
of  the  necessity  of  care  in  the  preparation  of  pleadings  and 
of  the  trouble  that  follows  the  want  of  it 

If  the  declaration,  the  affidavit  and  the  writ  in  a  Bummary 
proceeding,  such  as  attachment,  may  materially  vary  in  so  im- 
portant a  matter  as  the  description  of  the  parties  to  the  suit, 
30  may  the  bond,  the  judgment,  the  execution,  and  any  and 
ill  other  papers  in  the  case. 

And  in  case  of  a  sale  of  real  estate  it  would  be  difficult  to 
ascertain  from  whom  the  title  was  derived  or  to  whom  the 
conveyance  should  be  made.  Such  uncertainty  and  confusion 
can  easily  be  avoided  by  the  plainti£  In  fact,  the  attorney 
who  brings  the  suit  is  bound  to  know  the  correct  description 
of  the  prisoner,  partnership  or  corporation  from  whom  he 
saeS)  and  there  is  no  excuse  for  his  not  using  that  description 
tlironghont  the  entire  record  he  is  making.  If  he  may  vary 
the  description  of  the  parties  to  the  suit^  so  also  may  he  vary 
the  description  of  property  or  any  other  material  fact  or 
facta. 

A  title  to  property  coming  through  so  confused  a  record 
might  be  seriously  contested  and  the  value  of  property  so 
derived  materially  lessened. 

3.  Where  an  opinion  of  this  court  has  been  deliberately 
formed  and  announced  and  is  unanimous,  nothing  but  con- 
viction tliat  it  is  wrong  should  induce  the  court  to  change. 

The  decisions  of  this  court  are  the  law  of  this  territory, 
and  that  law  shoald  not  be  fluctuating  and  uncertain.  The 
Goart  itself,  the  bar  and  the  people  should  know  what  to 
depend  upon. 

Neither  doubts  as  to  its  correctness,  adverse  authorities  or 
opinions  or  anything  else,  but  a  clear  perception  that  it  is 
wrong  should  induce  this  court  by  changing  its  opinion  to 
ehange  the  law. 


180  SUPREME  COURT  OF  NEW  MEXKX). 

Bennett  et  al.  v.  Zabriski. 

And  still  beiieying  that  the  nnaninioiis  opinion  of  the 
conrt  in  this  case  was  founded  upon  correct  principles,  and 
would  lead  to  correct  practice,  we  shall  adhere  to  it  till  oon- 
yinced  that  we  are  in  error. 

Prinob,  Ohief  Justice,  dissenting:  On  the  rehearing 
in  this  case  I  regret  to  find  myself  unable  to  concur  with 
my  colleagues  in  their  conclusions  that  the  judgment  rend- 
ered at  the  last  session  was  correct^  although  on  less  consi- 
deration I  concurred  in  it. 

Tliis  action  was  commenced  as  provided  in  Chap.  21,  sec. 
2  of  the  Statutes  (page  136,  General  Laws),  whicli  prorideB 
that  ^'  a  creditor  wishing  to  sue  his  debtor  by  attadiment, 
may  place  in  the  clerk's  office  a  petition  or  other  lawfnl 
statement  of  his  cause  of  action ;  and  shall  also  file  an  affida- 
vit and  bond."     Thereupon  the  attachment  writ  is  issued. 

This  is  different  from  the  proceedings  under  the  act  of 
1855  (page  140,  General  Laws),  which  provides  for  the  issu- 
ance of  the  writ  on  filing  an  affidavit  and  bond  only. 

In  this  case,  the  petition  or  statement  of  tlio  cause  was 
filed  April  16,  1875,  and  is  the  first  paper  appearing  in  the 
transcript.  At  the  same  time,  apparently,  at  any  rate  on  the 
same  day,  an  affidavit  and  bond  were  filed,  and  thereupon  tlie 
writ  was  issued. 

The  petition  states  the  plaintiflEs  to  be  Comelius  Bennett, 
Joseph  F.  Bennett  and  Henry  Lisinsky,  doing  business 
under  the  firm  name  of  Bennett  Brothers  &  Co.,  at  Silver 
City. 

The  affidavit  is  made  by  "  Joseph  F.  Bennett,  of  the  firm 
of  Bennett  Brothers  &  Co.,"  and  states  that  the  defendant  is 
indebted  to  said  Bennett  Brothers  tfe  Co. 

In  the  writ  the  plaintiffs  are  named  as  Cornelius  Bennett, 
Joseph  F.  Bennett  and  Henry  Lisinsky. 

The  court  below  ruled  and  this  court  has  decided  that  the 
writ  was  invalid  because  the  plaintiffs  mentioned  in  tlie 
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aforesaid  writ  do  not  appear  to  have  been  the  same  persons 
as  those  named  as  plaintiffs  in  the  affidavit. 

In  the  affidavit  the  name  is  Bennett  Brothers  &  Oo*! 
Joseph  F.  Bennett  being  one  of  said  firm ;  in  the  writ  no 
firm  is  mentioned  at  all,  but  the  parties  suing  are  separately 
named,  as  Cornelius  Bennett,  Joseph  F.  Bennett  and  Henry 
lisioskj. 

It  is  held  that  we  cannot  presume  that  these  are  the  same, 
and  that  the  affidavit  cannot  be  cured  by  information  ob- 
tained from  other  sources. 

This  might  be  so  if  the  writ  were  based  on  the  affidavit 
alone,  as  under  the  act  of  1855;  but  in  this  instance,  it 
appears  to  me,  that  the  writ  is  based  on  both  the  petition 
and  the  affidavit.  The  petition  is  first  named  in  the  law, 
and  in  fact  is  filed  as  the  foundation  of  the  suit.  I  think, 
then,  that  we  have  a  right  to  examine  it  to  ascertain  whether 
the  parties  named  in  the  affidavit  are  the  same  as  those 
named  in  the  writ. 

The  cases  cited  by  counsel,  from  Arkansas :  Cheadle  v. 
Biddlej  6  Ark.,  480,  and  Kinney  v.  Ueald,  Yl  Ark.,  397, 
go  far  beyond  this,  in  overlooking  irregularities,  but  I  think 
they  should  not  be  followed  to  their  full  extent.  But  I  think 
the  true  rule  is  laid  down  in  Drake  on  Attachment,  sec.  93, 
when  it  Bays  that  if  certain  matters  "  appear  by  the  record  " 
it  is  not  essential  that  they  should  have  been  stated  in  the 
affidavit.  The  precise  case  there  cited  is,  that  where  it  is 
required  that  the  affidavit  be  made  by  a  party  to  the  suit,  the 
fact  that  he  is  a  party  may  appear  by  the  record  without 
being  set  np  in  the  affidavit. 

In  the  case  before  us,  if  we  have  recourse  to  the  petition 
we  find  it  distinctly  stated  therein  that  Cornelius  Bennett, 
Joseph  F.  Bennett  and  Henry  Lisinsky  constituted  the  firm 
of  Bennett  Brothers  &  Co.,  and  so  all  difficulty  in  connect- 
ing the  afiidavit  and  writ  ceases.  It  appears  while  the  plain- 
tifis  were  difEerently  stated,  yet  they  were  in  fact  identically 
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the  same.  Believing  that  under  the  ciFcnmstances  the  court 
had  a  right  to  examine  this  petition,  which  constitutes  part 
of  the  record,  and  specially  as  it  is  one  of  the  papers  on 
which  the  writ  was  issued,  and  made  necessary  for  that  pur- 
pose by  the  law,  I  think  that  the  writ  of  attachment  was 
good,  and  that  the  motion  to  quash  the  attachment  proceed- 
ings should  have  been  denied. 


OASES   DETEEMINED 


Supreme  Court  of  New  Mexico, 
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Ths  Tkebitobt  07  New  Mbzioo,  Appellee,  y.  Elsutsbio 

Baoa,  Appellant 

January  10, 1S8B. 

AaaquiA  Lait .    (1)    TuHaiioM  €ff,  not  crimen  :  Proceeding$  to  wfort^ 

1.  The  acequia  law  of  New  Mexico  (Act  January  7, 1853,  Gen.  Laws  N. 
H,  Prince.  f4),  provides  (section  18)  that  "  If  any  person  obstruct, 
interfere  with  or  disturb  any  of  said  ditches  or  use  the  water  from  it 
without  the  consent  of  the  overseer  during  the  time  of  cultivation,  he 
aliall  pay  for  each  offense  a  sum  not  exceeding  ten  dollars,  which 
shall  be  recovered  "  (section  17)  "  by  the  overseer  before  any  Justice 
of  the  peace  in  the  county.  "*  And  section  18  further  provides  for  the 
recovery,  in  addition,  "  of  aU  damages  that  may  have  accrued  to  the 
injured  parties,  and  if  said  person  or  persons  have  not  wherewith  to 
pay  said  fine  and  damages,  they  shall  be  sentenced  to  fifteen  days' 
labor  on  public  works." 

Hdd^  That  these  provisions  created  no  public  crime  for  which  a  per- 
son may  be  arrested  in  the  first  instance  and  prosecuted  on  behalf  of 
the  territory,  and  fined  and  imprisoned  in  default  of  payment  That 
the  word  "  fine  **  should  be  construed  to  mean  a  pecuniary  penalty 
merely  that  may  be  sued  for  by  the  overseer,  in  his  official  capacity, 
in  a  civil  action,  and  when  recovered  by  him,  applied  to  the  repairs 
of  the  acequia.  That  if  the  defendant  is  too  poor  to  pay  the  amount 
adjudged  against  him,  he  may  be  compelled  to  work  fifteen  days  on 
the  public  works,  and  the  only  restraint  that  can  legally  be  placed 
on  his  liberty,  is  such  as  may  be  reasonably  necessary  to  compel  him 
to  perform  such  work. 
HMfurQuT^  That  a  Judgment  under  these  provisions  of  the  acequia 

P881 
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law  by  a  justice  of  the  peace,  that  the  defendant  pay  a  fine  to  the 
territory,  and  costs,  and  that  he  be  imprisoned  in  the  common  Jail 
until  such  payment,  is  without  authority  of  law,  and  the  whole  pro- 
ceeding was  unauthorized  as  a  criminal  proscution. 

Appeal  from  the  District  Court  of  San  Mignel  county. 

Eleuterio  Baca,  the  defendant,  appellant  in  this  canse,  was 
brought  before  a  justice  of  the  peace  in  the  county  of  San 
Miguel,  on  a  sworn  declaration  charging  him  with  taking 
water  from  the  acequia.  ♦ 

In  said  declaration  no  name  is  given  to  the  aceqnia,  it  is 
not  stated  in  what  county  the  supposed  ofEense  was  com- 
mitted, nor  even  that  it  was  committed  in  this  territory.  No 
time  when  the  offense  was  committed  is  charged.  The 
defendant  was  found  guilty  before  the  justice  of  the  peace 
and  an  appeal  taken  to  the  district  court  of  San  Mignel 
county. 

When  the  case  was  called  for  trial  in  the  district  court,  the 
defendant  moved  the  court  to  quash  the  indictment  or  sworn 
declaration  for  want  of  jurisdiction.  The  motion  was  over- 
ruled and  the  case  proceeded  to  trial.  There  was  a  verdict 
of  guilty.  Defendants  filed  motions  for  a  new  trial  and  in 
arrest  of  judgment,  which  were  overruled. 

The  bill  of  exceptions  shows  that  the  court,  against  objec- 
tion of  the  defendant,  permitted  the  prosecution  to  prove 
that  the  defendant  had  taken  water  from  an  acequia  called 
Acequia  de  Nuestra  Sefiora  de  los  Dolores,  and  that  said  ace- 
quia was  within  the  boundaries  of  San  Miguel  county,  New 
Mexico,  and  also  permitted  proof  as  to  the  time  when  said 
water  was  taken. 

Conway  A  Risque^  for  appellant. 

I.  The  court  below  erred  in  refusing  to  quash  the  com- 
plaint or  indictment,  because : 

First.    There  is  no  venue  laid. 

Secand.  No  time  when  the  supposed  offense  was  com- 
mitted is  averred 
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Third.  The  complaint  does  not  set  forth  any  ofienee 
known  to  the  laws  of  this  territory. 

As  to  venne  and  time :  "  Indictment  must  be  certain  as 
to  time  and  place.  Time  and  place  must  be  added  to  every 
material  fact  in  an  indictment.  In  an  indictment  for  offenses 
of  commission,  every  act  which  is  a  necessary  ingredient, 
most  be  laid  with  time  and  place : "  Archibold's  Criminal 
Pleading,  p.  46.  The  place  most  be  snch  as  in  strictness  the 
jury  who  are  to  try  the  case  should  come  from  :  Ibid.j  p.  47. 
The  time  and  place  must  be  laid  with  certainty :  Ibid.j  p. 
49. 

No  offense  known  to  the  law  of  this  territory  is  charged. 
Ibis  prosecution  is  sought  to  be  maintained  under  sec.  18, 
art  1,  chap.  1,  Compiled  Laws  of  1865,  p.  22,  viz,:  "  If 
any  person  in  any  manner  obstruct,  interfere  with  or  disturb 
any  of  said  (acequias)  ditches  or  use  the  water  from  it,  with- 
out the  consent  of  the  overseer,  during  the  time  of  cultiva- 
tion, he  shall  pay,''  etc 

The  acequias  referred  to  in  this  section  are  public  acequias. 
It  is  not  alleged  in  the  complaint  that  the  acequia  was  a  pub- 
lic acequia,  that  the  water  was  taken  out  of  the  acequia  witli- 
oQt  the  consent  of  the  overseer,  or  that  it  was  during  the 
time  of  cultivation.  This  being  the  case,  the  complaint  is 
necessarily  fatally  defective. 

IL  The  court  below  erred  in  permitting  the  introduction 
of  testimony  proving  that  defendant  had  taken  water  from 
an  acequia  by  name  Nuestra  Sefiora  de  los  Dolores,  that  the 
same  was  within  the  boundaries  of  San  Miguel  county,  New 
Mexico,  and  in  permitting  proof  as  to  time  when  said  water 
was  taken.  It  having  been  shown  that  the  complaint  is 
fatally  defective,  it  follows  as  a  necessary  sequence,  that  the 
'ostice  of  the  peace  had  no  jurisdiction ;  the  district  court 
hu  no  ori^aal  jurisdiction,  and  by  appeal  to  it,  acquires  only 
sDefa  jurisdiction  as  the  justice  had,  and  it  was  error  to  admit 
the  testimony  above  mentioned. 
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III.  For  the  reasons  and  npon  the  authorities  and  statutea 
above  cited,  the  court  below  erred  in  oyemding  motions  for 
new  trial  and  in  arrest  of  judgment 

y  for  appellea 

This  being  a  civil  case,  no  statement  of  the  cause  of  action 
is  required,  pleading  being  all  verbal. 

!N'o  technicality  can  be  insisted  on,  especially  if  the  objec- 
tion has  not  been  raised  in  the  court  below. 

The  justice  says  he  tried  the  cause  on  the  evidence  taken 
in  the  case.  See  State  v.  Stewart^  47  Mo.,  pp.  382-4 ;  Ford 
V.  State,  3  Pinney,  p.  450.' 

Conway  <6  liiaqtie^  in  reply. 

The  only  point  relied  upon  by  plaintiff  is  a  daim  that  the 
action  is  a  civil  one.  An  examination  of  section  18,  Coin- 
piled  Laws  of  1865,  page  22,  under  which  this  action  is 
brought,  will  settle  the  fact  of  its  being  a  criminal  action. 

It  there  appears  a  fine  is  the  penalty,  and  that  defendant 
may  even  be  ^^  sentenced  to  fifteen  days'  labor  on  public 
works,"  which  is  equivalent  to  an  imprisonment. 

Bristol,  Associate  Justice :  This  case  is  here  by  appeal 
from  the  district  court,  first  judicial  district,  and  county  of 
San  Miguel. 

The  case  came  to  the  court  below  by  appeal  from  a  judg- 
ment rendered  by  a  justice  of  the  peace  of  said  county. 
This  case  in  form  is  a  criminal  prosecution,  wherein  the  ter- 
ritory is  plaintiff  and  Eleuterio  Baca  is  defendant.  The 
supposed  offense  for  which  the  defendant  was  tried  and  con* 
victed  in  the  court  below  appears  by  a  complaint  in  the 
words  and  figures  as  follows,  to  wit  r 

•*  Tbrbitort  op  New  Mexico,  ) 
County  op  Ban  Miguel,     i 

"  Before  me,  the  undersigned,  justice  of  the  peace  of  the 
above  county,  personally  presented  himself  Pablo  Domin* 
guez,  a  mayor  dome  of  the  acequia,  and  under  oath  declareB 
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that  he  accoses  the  following  persona,  to  wit :  Elenterio 
Qg^   «    «    «    «    Jq  ^y^  £q  having  taken  water  out  of  the 

aceqaia,  and  that  they  committed  this  act  boldly,  anda- 
doittly,  and  in  disobedience  of  the  authorities — ^this  being 
igainst  the  laws  and  municipal  regulations ;  therefore  they 
make  this  declaration,  to  the  end  that  the  said  aggressors  may 
be  arrested  and  their  cause  examined,  and  that  it  be  treated 
in  conformity  with  the  law  made  and  provided  in  such  cases. 

"  PABLO  ^  DOMINGUBZ. 

"Sworn and  subscribed  before  me,  to-day,  ) 
the  lat  of  July»  188a  f 

"ARTHUR  MORRISON. 

"  JiMee  of  the  FlMM.'' 

Ill  the  court  below,  and  before  the  commencement  of  the 
trial,  a  motion  was  made,  on  behalf  of  the  defendant,  to 
quash  the  complaint  for  want  of  jurisdiction  appearing 
thereby.    This  motion  was  overruled  by  the  court 

A  trial  was  thereupon  had  before  a  jury,  who  rendered  a 
Terdict  of  guilty,  and  assessed  the  punishment  of  the  defend- 
ant at  a  fine  of  one  dollar. 

Motions  for  a  new  trial  and  in  arrest  of  judgment  were 
interposed  on  behalf  of  the  defendant,  and  overruled  by  the 
ooart 

The  following  judgment  on  the  verdict  was  rendered,  from 
which  this  appeal  is  taken,  to  wit : 

'^  It  is  considered  and  adjudged  by  the  court  that  the  de- 
fendant, Elenterio  Baca,  pay  into  the  territory  of  Kew  Mex- 
ico, the  sum  of  one  dollar,  the  amount  of  the  fine  assessed 
by  the  jury  in  their  verdict  rendered  herein,  together  with 
the  costs  of  this  prosecution  to  be  taxed,  and  that  execution 
U6Qe  therefor,  and  that  the  said  defendant  be  committed  to 
the  common  jail  of  the  county  of  San  Miguel,  until  said 
fine  and  costs  be  fully  paid  and  satisfied,  and  that  a  warrant  of 
eommitment  be  issued  against  him." 

The  only  law  under  which  there  can  be  any  pretense  for 
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sustaining  this  prosecution  is  the  acequia  law  of  this  terri- 
tory, providing  for  the  enforcement  of  a  pecuniary  penalty 
against  persons  interfering  with,  disturbing  or  using  the 
water  of  any  public  acequia  without  the  consent  of  the  owner 
thereof ;  which  law  was  enacted  on  the  7th  of  January,  1853: 
General  Laws  K  M.,  Prince,  14. 

This  act  provides  for  the  establishment  of  public  ditches 
for  irrigating  purposes,  and  for  their  construction ;  it  also 
provides  for  their  repairs,  management,  and  the  distribution 
under  the  direction  of  overseers  thereof,  and  for  the  collec- 
tion by  suit,  by  the  overseer,  of  certain  pecuniary  penalties 
against  delinquents  who  neglect  or  refuse  to  obey  his  direc- 
tions, and  for  the  application  thereof  by  him  to  the  necessary 
repairs  of  the  acequia  under  his  charge. 

Section  18  of  the  act  provides  as  follows :  **  If  any  per- 
son shall  in  any  manner  obstruct,  interfere  with  or  disturb 
any  of  said  ditches,  or  use  the  water  from  it  without  the 
consent  of  the  owner,  during  the  time  of  cultivation,  he 
shall' pay  for  each  offense,  a  sum  not  exceeding  ten  dollars, 
which  shall  be  recovered  in  the  same  manner  prescribed  in 
the  foregoing  section  (sec.  17),  for  the  benefit  of  said  ditch, 
and  shall  further  pay  all  damages  that  may  have  accrued  to 
the  injured  parties,  and  if  said  person  or  persons  have  not 
wherewith  to  pay  said  fine  and  damages,  they  siiall  be  sen- 
tenced to  fifteen  days'  labor  on  public  works." 

The  section  referred  to  as  the  "  foregoing  section  *'  (sec 
17),  provides  as  follows :  "  If  any  proprietor  of  any  land 
irrigated  by  any  such  ditch  shall  neglect  or  refuse  to  furnish 
the  number  of  laborers  required  by  the  overseer,  as  prescribed 
by  section  6  of  this  act,  after  having  been  legally  notified  by 
the  overseer,  ho  shall  be  fined  for  each  offense  in  a  sum  not 
exceeding  ten  dollars,  for  the  benefit  of  said  ditch,  wliich 
shall  be  recovered  by  the  overseer,  before  any  justice  of  the 
peace  in  the  county,  and  in  such  cases  the  overseer  may  be  a 
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oompeteot  witness  to  prove  the  offense,  or  any  fact  that  may 
aerve  to  constitute  the  same." 

By  transposing  the  langaage  of  both  sections  and  bringing 
the  same  together  so  far  as  applicable,  with  a  view  of  arriv- 
ing at  its  trae  intent  and  meaning,  it  woald  read  somewhat 
as  follows:  If  any  person  shall  in  any  manner  obstruct,  in- 
terfere with  or  disturb  any  such  ditch,  or  use  the  water  from 
it  without  the  consent  of  the  owner,  during  the  time  of  cul- 
tivation, he  shall  pay  for  each  ofiense  a  sum  not  exceeding 
ten  dollars,  which  shall  be  recovered  by  the  overseer,  before 
any  justice  of  the  peace  in  the  county,  for  the  benefit  of  said 
ditcli,  and  shall  further  pay  all  damages  that  may  have  accrued 
to  the  parties  injured,  and  if  said  person  or  persons  have  not 
wherewith  to  pay  said  fine  and  damages,  they  shall  be  sen- 
tenced to  fifteen  days'  labor  on  public  works. 

Section  19  of  the  same  act  provides  that  '^  all  fines  and 
forfeitures  recovered  for  the  use  and  benefit  of  any  public 
ditch,  shall  be  applied  by  the  overseer  to  the  improvements, 
excavations  and  bridges  for  the  same." 

The  first  question  that  presents  itself  is  as  to  the  nature 
of  the  judicial  proceedings  to  be  instituted  to  recover  the 
'*fine,'*  or  pecuniary  penalty  by  the  overseer.  Is  it  a  crimi- 
nal prosecution  to  be  instituted  by  the  overseer  in  his  own 
name  and  ofiBcial  capacity,  for  the  recovery  of  a  sum  of 
money,  not  exceeding  ten  dollars,  from  the  delinquent,  which 
Bum  is  to  be  received  by  the  overseer  and  by  him  applied 
toward  the  needed  improvements  of  the  acequia  ? 

There  is  a  broad  distinction  between  a  mere  pecuniary 
penalty  to  be  recovered  by  a  public  officer,  and  applied  to  a 
specific  object,  and  a  fine  imposed  as  a  punishment  for  a 
pnblic  crime  for  which  the  criminal  has  been  tried  and  con- 
victed. 

It  b  true  that  in  section  17  of  the  act  is  the  language  that 
"  he  (the  delinquent)  shall  be  fined  for  each  offense,"  etc., 
language  which  is  usually  applied  to  crimes  or  public  offenses. 
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while,  farther  on,  are  the  provisions,  that  such  fine  shall  be 
recovered  by  the  overseer,  and  when  so  recovered,  shall  be 
applied  by  him  to  the  benefit  of  the  aceqnia — ^langaage 
nsuallj  applied  to  civil  proceedings. 

To  authorize  any  interference  with  the  liberty  of  the  citi- 
zen by  arrest  or  imprisonment,  the  authority  for  the  same 
should  be  free  from  any  doubt. 

Public  crimes  are  not  created  by  mere  innendoes  or  infer- 
ence, from  the  use  of  a  single  word  in  a  statute. 

The  language  of  this  statute  is  very  loose  and  inaccurate, 
but  considering  all  of  its  provisions  with  the  view  of  giving 
it  a  reasonable  and  consistent  construction,  we  are  of  the 
opinion  that  no  public  crime  is  created  thereby,  for  which  a 
person  may  be  arrested  in  the  first  instance  and  prosecuted 
on  behalf  of  the  territory,  and  fined  on  conviction,  sentenced 
to  pay  a  fine  to  the  territory,  and  imprisonment  in  default  of 
its  payment.  That  the  word  ^^  fine  "  should  be  construed  to 
mean  a  pecuniary  penalty  merely,  that  may  be  sued  for  by 
the  overseer  in  his  official  capacity,  in  a  civil  action,  and  when 
recovered,  received  by  him,  and  applied  to  the  repairs  of  the 
acequia.  If  the  defendant  is  too  poor  to  pay  the  amount 
adjudged  against  him,  then  he  may  be  compelled  to  work 
fifteen  days  on  the  public  works,  and  the  only  restraint  that 
can  legally  be  placed  on  his  liberty  is  such  as  may  be  reason* 
ably  necessary  to  compel  him  to  perform  such  work. 

The  judgment,  therefore,  that  the  defendant  pay  a  fine  to 
the  territory,  and  costs,  and  that  he  be  imprisoned  in  the 
common  jail  until  such  payment,  is  without  authority  of 
law,  and  the  whole  proceeding  from  first  to  last  was  unau- 
thorized as  a  criminal  prosecution. 

None  of  these  irregularities  are  assigned  as  error.  This 
was  not  necessary  in  a  criminal  prosecution  under  our  prac- 
tice. {Vide  sec  32,  p.  290  of  General  Laws,  N.  M.  per 
Prince.) 
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Other  qnestions  are  presented,  the  decision  of  which  we 
do  not  consider  necessary  or  important  in  this  case. 
Judgment  reversed.    All  concnr. 


Ths  TERBrroBT  of  New  Mexico,  Appellee,  ▼•  Tohas 

Tafoya,  Appellant. 

January  ^  188t. 

Aoeqaii  law.    Taking  water  from  acoqula  not  a  crime:  Ihrritorp  9,  Baea, 
ainU,  p.  183,  affirmed. 

Appeal  from  the  District  Conrt  of  San  Mignel  county. 

Defendant  was  charged,  nnder  sec.  18,  art.  1,  chap.  1,  p. 
22,  Coinp.  Laws,  1865,  with  taking  water  from  an  aceqnia, 
was  tried  before  a  justice  of  the  peace  for  San  Mignel  county, 
and  the  case  brought  to  the  district  court  of  San  Mignel 
county  on  appeal,  and  verdict  rendered  against  the  defendant. 
The  cause  comes  into  this  court  on  appeal.  Motions  for  new 
trial  and  in  arrest  of  judgment  were  filed  in  proper  time  and 
overruled. 

Conway  dk  Sisquej  for  appellant. 

The  court  below  erred  in  admitting  any  testimony  in  the 
case. 

FtrsL  Because  there  is  no  crime  or  charge  alleged  against 
defendant  known  to  the  laws  of  this  territory.  The  section 
of  the  statute  above  referred  to  is  as  follows :  "  If  any  per- 
son shall  in  any  manner  obstruct^  interfere  with  or  disturb 
any  of  said  (acequias)  ditches,  or  use  the  water  from  it  with- 
oot  the  consent  of  the  overseer,  during  the  time  of  cultiva- 
tion, he  shall,"  etc.  There  is  no  allegation  that  it  was 
daring  the  time  of  cultivation,  none  that  it  was  withont  the 
consent  of  the  overseer,  and  none  that  the  acequia  was  a 
pobiie  acequia,  such  as  is  contemplated  by  the  statute.    This 
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being  the  case,  it  follows  that  no  offense  is  charged  known 
to  the  laws  of  this  territory. 

There  being  no  venue  or  time  laid  in  said  complaint,  and 
the  same  being  otherwise  fatally  defective,  as  above  noted, 
the  justice  of  the  peace,  on  the  face  of  the  complaint,  has  no 
jurisdiction ;  th^  district  court  having  no  original  jurisdic- 
tion, and  acquiring,  on  the  appeal  of  the  case,  only  such  juris- 
diction as  the  justice  had,  it  is  manifest  error  to  admit  any 
evidence  at  all. 

As  to  necessity  for  certainty  as  to  time  and  venue  vids 
Archibold's  Criminal  Pleading,  pages  46,  47  and  49. 

For  the  reasons  above  stated,  it  was  error  in  the  court 
below  to  overrule  motions  for  new  trial  and  in  arrest  of  judg- 
ment 

Bbistol,  Associate  Justice :  This  case  is  here  by  appeal 
from  the  district  court,  first  judicial  district,  county  of  San 
Miguel. 

The  case  came  to  the  court  below  by  appeal  from  a  court 
of  a  justice  of  the  peace  of  that  county. 

It  is  a  criminal  prosecution  in  form,  instituted  on  behalf 
of  the  territory,  as  plaintifE  against  the  defendant,  Tomas 
Tafoya. 

The  supposed  offense  for  which  the  defendant  was  tried 
and  convicted  before  the  justice  of  the  peace,  and  on  appeal 
was  re-tried  and  convicted  in  the  court  below,  is  set  out  in  a 
complaint  in  the  words  and  figures  as  follows: 

*'  TERRITORY  OF  NEW  MEXICO.  ) 
"  County  op  San  Miguel.  J 

"  Before  me,  Arthur  Morrison,  a  justice  of  the  peace  in  and 
for  the  county  and  territory  aforesaid,  personally  presented 
himself,  Pablo  Dominguez,  an  overseer  of  the  Aceqaia 
Nuestra  Senora  de  los  Dolores  of  Las  Yegas,  and  under  oath 
declares  and  says  that  he  accuses    *    *    «    Tomas  Tafoya 
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inhafing  taken  and  obstr acted  the  flow  of  the  water  towards 
the  town  whieh  was  ordered  by  tlie  county  commiBsioners  to 
be  free  from  tbere  above  along  the  whole  river  for  the  period 
of  eight  days.  And  the  said  accnsed  owners  having  ob- 
structed the  flow  of  the  water  in  violation  of  such  order  of 
the  county  commissioners. 

"I  ask  that  he  be  arrested  and  brought  to  answer  snch 
eomplaint|  and  that  he  be  treated  in  conformity  with  law. 

"  PABLO  +  DOMINGUEZ, 

"  OiMrieer  cf  the  Acequia  of  Nuestra  Senora 
de  los  Dolores,  in  (he  0,  de  K 
**  Sworn  to  and  subscribed,  this  ) 
Sdday  of  Jiily»  A.  D.  1880.      f 

"ARTHUR  MORRISON, 

"  JiuUee  qf  tiie  Plsaes." 

The  defendant  was  tried  on  the  above  complaint  in  the 
court  below  by  a  jury  who  rendered  a  verdict  of  guilty,  and 
assessed  the  punishment  at  a  fine  of  four  dollars. 

No  exceptions  appear  to  have  been  taken  before  or  during 
the  triaL  After  verdict,  among  other  things  a  motion  in  arrest 
of  the  judgment  was  interposed  by  the  defendant  for  want  of  a 
sufficient  complaint  and  for  want  of  jurisdiction  which  was 
overruled  by  the  court  below.  Judgment  was  thereupon 
rendered  and  entered  against  defendant  as  follows : 

''It  is  considered  and  adjudged  by  the  court  that  the  said 
defoidant  Tomas  Tafoya,  pay  into  the  territory  of  Kew 
Mexico,  the  sum  of  four  dollars,  the  amount  of  the  flue 
assessed  by  the  jnry  in  their  verdict  rendered  herein  together 
with  the  costs  of  this  prosecution  to  be  taxed,  and  that  exe- 
cution issue  therefor,  and  that  the  said  defendant  be  com- 
mitted to  the  eoramon  jail  of  the  county  of  San  Miguel, 
untQ  said  fine  and  costs  be  fully  paid  and  satisfied,  and  that 
a  warrant  of  oommitment  issue  against  him." 

This  case  ^vaa  evidently  brought  under  the  Acequia  Law 
of  rth  Jan.,  1852  (Prince's  Gen.  Laws,  N.  M.,  14) 
IB 
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And  as  the  same  questions  that  arose  in  the  case  of  the 
Territory  v.  SleiUerio  Baoa^  cmte^  p.  188,  decided  at  the 
present  term,  are  presented  in  this  case,  the  judgment  herein 
is  on  the  grounds  reversed. 

All  concur. 


Louis  BadbaU)  AppelleCi  ▼•  Roicaldo  Baoa,  AppeUanL 

JuDaicEST.    (1)    When  not  wt  aside  <u  hdng  againti  widrniM, 

1.  A  Judgment  will  not  be  set  aside  by  the  supreme  court  upon  the 
ground  of  the  insufficiency  of  the  evidence  to  sustain  the  verdict  of 
the  Jury  when  the  lower  court  has  refused  to  do  so,  unless  there  is 
such  a  decided  preponderance  of  evidence  against  it,  as  to  create  a 
conviction  that  it  was  the  result  of  mistake  or  misconduct  on  the  part 
of  the  Jury. 

Appeal  from  District  Court  of  San  Miguel  county. 

This  is  an  action  of  assumpsit,  brought  bj  Louis  Badeati, 
appellee  and  plaintiff  below,  against  Bomaldo  Baca,  appellant 
and  defendant  below  in  the  district  court  for  the  county  of 
San  Miguel,  New  Mexico,  to  recover  the  sum  of  $3,573.94. 
The  jury  found  for  the  plaintiff  below  and  assessed  his  dam- 
ages at  $1,225.79.  The  defendant  below  moved  for  a  new 
trial,  which  was  refused  by  the  court,  whereupon  the  defen- 
dant  below  prayed  an  appeal  to  this  court,  which  was 
granted. 

Priehard  <b  Sena^  for  appellant* 

We  submit  to  the  court  that  in  this  case  there  was  not  suf- 
ficient evidence  upon  the  part  of  the  appellee  in  the  court 
below  to  entitle  him  to  a  judgment  for  any  sum  whatever. 
The  verdict  was  against  the  weight  of  evidence,  and  there 
can  be  no  question  a  verdict  of  this  character  should  be  set 
aside,  and  the  court  below  erred  in  not  doing  so.    See  Mun^ 
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fdfti  v.  Smithy  1  CaiDes,  620 ;  Gordon  v.  OrooJcs^  11  Dl., 
142 ;  Zy2d  t^.  Bobbins^  25  OaL,  437 ;  Clxr  t;.  HamiUony  24 
Texas,  777 ;  Bronde  v.  Wihon,  12  Florida,  543 ;  Wells  v. 
Lewis,  28  Texas,  185.  See  Hilliard  on  New  Trials,  page  444, 
and  other  aathorities  there  cited.  See  TiUy  v.  Spalding^  44 
III,  80. 
Mdke  dh  Waaren,  for  appellee. 

The  only  errors  alleged  are  that  the  conrt  below  erred  in 
not  setting  aside  the  verdict  of  the  jury,  becanse,  ^^  the  ver- 
diet  was  against  the  weight  of  evidence  and  against  the  evi- 
dence," and  because — 

''  Taking  the  evidence  as  a  whole,  there  was  nothing  offered 
apon  which  a  jury  could  find  the  verdict  which  they  did." 

Some  of  the  authorities  cited  in  brief  for  appellant  we  are 
unable  to  find,  but  of  those  cited  which  we  have  found  and 
examined,  we  submit : 

Fmt.  That  LyU  v.  Bobbins,  25  Oal.,  487,  490,  does  not 
snpport  the  position  of  appellants,  and  besides,  the  decision 
in  Uiat  ease  was  governed  by  a  special  statute  of  the  state  of 
California,  quoted  from  on  page  490  of  25th  Cal.  report,  by 
which  it  appears  one  of  the  grounds  for  granting  a  new  trial 
in  that  case,  is,  ^^  insufficiency  of  the^evidence  to  justify  the 
verdict" 

Second.  Hilliard  on  New  Trials,  p.  444,  simply  sets  out 
and  treats  of  when  a  verdict  may  be  set  aside  in  the  discre- 
tion of  the  court  below,  not  of  whether,  for  the  reasons 
given,  it  would  be  error  for  such  a  court  to  refuse  to  grant  a 
new  trial  for  such  reasons. 

Third.  McGarroU  v.  Staford,  24  Ark.,  224,  228,  is  an 
authority  for  appellee  and  not  for  appellant.  The  decision 
on  page  228  substantially  agrees  with  that  of  the  supreme 
court  of  New  Mexico  in  Territory  of  N.  M.  v.  Wetib^  Jan- 
Term,  1881. 
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Pabks,  Associate  Justice :  This  was  an  action  in  assump- 
sit, in  the  district  court  of  San  Miguel  county,  in  which  the 
plaintiff  recovered  a  judgment  for  $1,226.79  on  an  aocount 
of  $3,572.9:1^.  Defendant  moved  for  a  new  trial,  which 
motion  was  overruled  and  the  case  was  brought  here  by 
appeal. 

In  the  argument  before  this  court,  both  parties  seemed  to 
rest  the  case  upon  the  question  whether  there  was  sufficient 
evidence  before  tlie  district  court  to  sustain  the  verdict  of 
the  jury,  and  in  this  view  we  agree  with  them. 

Yarious  authorities  are  cited  in  the  briefs  of  the  attorneys 
as  to  the  law  of  the  case.  We  are  referred  on  both  sides  to 
the  case  of  Mo  Carrol  et  al.^  Ads,^  v.  Stafford^  24  Ark.,  228. 
In  that  case  the  court  say :  ^'  The  familiar  and  well  estab- 
lished rule  is  that  this  court  will  not  revei*se  the  decision  of 
the  circuit  court  for  having  refused  to  grant  a  new  trial  upon 
a  mere  question  of  the  weight  or  preponderance  of  the  evi- 
dence, but  only  in  cases  where  they  find  without  evidence,  or 
directly  contrary  to  evidence,  unless  in  extreme  cases,  where 
the  verdict  is  so  palpably  contrary  to  evidence  as  to  shock 
our  sense  of  right  and  justice."  In  Hilliard  on  New  Trials 
the  rule  is  deduced  f  rqm  a  large  number  of  authorities  '^  that 
a  verdict  will  not  be  set  aside  unless  clearly,  palpably,  decid- 
edly and  strongly  against  the  evidence,  or  so  much  against 
the  weight  of  evidence,  as  on  the  iirst  blush  of  it,  to  shock 
the  sense  of  justice,  or  unless  there  has  been  a  flagrant  abuse 
of  discretion,  that  courts  will  never,  in  the  absence  of  the 
most  satisfactory  evidence  that  the  verdict  is  erroneous,  sub- 
stitute their  impressions  for  the  opinion  of  the  jury.'* 

It  is  held  in  Ohio  that  "a  mere  difference  of  opinion 
between  tlie  court  and  jury  does  not  wari*ant  the  former  in 
setting  said  tlie  finding  of  the  latter.  That  would  be,  in 
effect,  to  abolish  the  institution  of  juries,  and  substitute  the 
court  to  try  all  questions  of  fact."  In  Illinois  the  decisions 
are  numerous  upon  the  subject  of   new  trials.     In  j5iar> 
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ris  9.  EocpneTy  44  111.,  807,  it  is.  said  the  court  never 
interfere  to  reverse  a  jadgment  because  the  verdict  is  not 
snpported  by  the  evidence,  except  in  a  clear  case,  never 
where  there  is  no  more  than  a  doubt  of  the  correctness  of 
the  finding. 

TJie  Territory  of  New  Meaioo  v.  Wetiby  anUy  p,  147,  decided 
at  the  last  term  of  this  court,  was  a  much  stronger  appeal  to 
this  coart  to  reve)*se  the  district  court  than  the  present  case, 
and  yet  the  court  refused  to  do  so.     The  rule  applicable  to  the 
preseDt  case,  is,  perhaps,  as  briefly,  clearly  and  correctly  stated 
in  Nevada  as  in  any  authority  to  which  we  have  been  referred. 
It  is  that  ^'a  verdict  will  not  be  set  aside  by  the  appellate 
court  upon  the  ground  of  the  insufficiency  of  the  evidence 
to  sustain  it,  when  the  lower  coui*t  has  refused  to  do  so, 
unless  there  is  such  a  decided  preponderance  of  evidence 
against  it  as  to  create  a  conviction  that  it  was  the  result  of 
tiiiitake  or  misconduct  on  the  part  of  the  jury."     As  to  the 
evidence  in  this  ease,  it  is  not  material  to  determine  whether 
all  that  was  admitted  by  the  court  was  competent.     The  tes- 
timony of  the  plaintiff  himself  shows  an  indebtedness  greater 
than  the  amount  found  by  the  jury,  and  is  supported  by 
utber  evidence.     Taking  all  the  evidence  of  both  parties, 
which  was  competent,  the  preponderance  may  or  may  not  be 
in  favor  of  the  defendant.     But  we  cannot  say  the  district 
conrt  erred  in  refnsing  to  set  aside  the  verdict  of  the  jury 
and  grant  a  new  trial.     Still  less  can  we  say  that  that  court 
$)  far  abused  its  discretion  as  to  require  this  court  to  reverse 
its  jiidgment.     The  objection  that  the  record  shows  expressly 
that  an  important  part  of  the  evidence  is  omitted  from  the 
aill  of  exceptions  was  not  insisted  upon,  and  may  briefly  bo 
iisposed  of.     This  court,  in  Rosenthal  v.  GMewn^  1  Gilder- 
.^ieeve,  p.  633,  has  given  its  opinion  of  what  is  necessary  to 
constitute  a  correct  and  proper  bill  of  exceptions,  and  need 
not  repeat  it  here. 
The  judgment  of  the  district  court  is  affirmed. 

All  concur. 
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Sefbroto  Cbolot,  Appellee,  y.  Thoicas  Malot,  Appellant. 

January  14, 18Si, 

JuBTTOB  OF  THB  PjBAOB.    (1)    PlMtUiiffM,  iohelher  to  he  wHUen  cr  MtML 

Saxb.    (2)    8afM,  mftst  be  suffieierU  io  fnake  an  iuue. 

Saxb.    (8)    Samet  commonrlatD  rvlet  of,  not  appUeahle  injuUMe  tomt 

Same.    (4)    8amet  tohai  writings  mayfonn. 

Sahb.    (6)    Appeal  from,  no  revenal,  but  trial  de  novo  to  be  had  Ai 

district  court, 
pLBADma.    (6)    General  ieaue  need  not  be  pleaded  in  writing, 
JusTiGB  OF  THB  Pbacb.    (7)    Pleading,  affida/oU  in  aUaehment  hM 

euffleient  dedaration, 
Bill  of  Particulabs.    (8)     W?ien  it  may  be  asked. 
JusTiGB  OF  THB  Pbacb.    (9)    SubstHution  qf  demands  btfore, 
Eyidbbcb.    (10)    Jury  to  Judge  qf  weight  and  oredibHity. 

1.  The  statute,  sees.,  18,  28  and  86,  relating  to  justices  of  the  peace. 
Prince's  Laws  N.  M.,  pp.  88,  89,  92,  providing  that  the  pleadings 
before  a  justice  of  the  peace  may  be  oral,  and  that  the  plaintiffs 
cause  of  action  shall  be  entered  on  the  docket  of  the  justice  by  a 
brief  statement  thereof,  is  directory  merely,  and  does  not  preclude 
the  filing  of  written  pleadings,  setting  out  the  cause  of  action  by  the 
the  plaintiff  and  a  denial  thereof  or  statement  of  any  other  defense  by 
the  defendant 

2.  Though  strict  formality  is  not  required  in  pleadings  before  a  Jnstioe 
of  the  peace  and  they  are  to  be  treated  with  great  liberality  with  a 
view  to  substantial  justice  between  the  parties,  yet  the  substftnee  of 
an  issue  In'some  way  must  be  formed. 

3.  The  technical  rules  of  common-law  pleading  have  no  application  to 
suits  before  justices  of  the  peace. 

4.  In  such  suits  any  allegations  or  Indorsements  in  writing  or  aocounts 
sued  on  in  whatever  form  they  may  be,  If  sufficient  to  apprise  the 
opposite  party  of  what  is  intended  and  which  would  be  sufficient  to 
bar  another  suit  for  the  same  cause,  should  be  considered  good  plead- 
ing. 

I',.  The  rule  that  if  the  plaintiff's  statement  of  a  cause  of  action  be 
objected  to  by  the  defendant  as  insufficient  in  substance  to  constitute 
a  cause  of  action,  and  is  erroneously  decided  to  be  defective  in  sub- 
stance, the  judgment  will  be  reversed,  cannot  be  applied  in  appeals 
from  judgments  of  justices  of  the  peace  in  New  Mexico,  as,  whatever 
may  be  the  errors  in  law  committed  by  the  justice  in  a  case  of  which 
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be  has  JuriBdiction  of  the  subject  matter,  on  appeal  to  the  district 
oomt,  the  case  must  be  tried  on  its  merits  dd  novo, 

6l  Kg  pleadings,  oral  or  in  writing,  on  the  part  of  the  defendant  are  nee- 
entry  to  raise  an  issue  on  the  plaintiff's  statement  of  a  cause  of  action 
is  the  general  issue  will  be  presumed  by  law,  and  need  not  be 
formally  pleaded. 

7.  Where  no  written  pleadings  were  filed,  and  no  entry  made  on  the 
Justice's  docket. showing  that  plaintiff  had  a  cause  of  action,  a  state- 
ment in  an  affidavit  for  an  attachment  that  the  demand  is  a  money 
damand  for  $09  belonging  to  plaintiff  and  had  and  receired  by  the 
defendant,  is  a  sufficient  declaration  by  plaintiff  to  warrant  a  trial, 
especially  as  no  objection  to  its  sufficiency  was  interposed  by  the 
defendant 

&  A  defendant  in  a  suit  befQre  a  justice  of  the  peace,  considering  him- 
ttif  not  sufficiently  apprised  of  the  cause  of  action,  may  demur  or 
demand  a  bill  of  particulars. 

9.  A  plaintiff  in  an  action  before  a  Justice  of  the  peace  for  money  had 
sod  received,  may  substitute  another  demand,  e,  g.,  a  demand  for 
work  and  labor  done  by  plaintiff  for  defendant.  And  where  the 
defendant  makes  no  objection  to  the  evidence  introduced  to  support 
the  claim  for  work  and  labor,  but  instead  of  objecting,  introduces 
evidence  in  rebuttal  upon  that  issue,  he  will  bo  considered  as  having 
waived  any  objections  he  might  have  urged  against  the  competency 
of  plaintiff's  evidence  to  sustain  his  original  claim  for  money  had  and 
leceived 

10.  It  is  the  exclusive  province  of  the  Jury  to  determine  the  weight  and 
credibility  of  testimony,  and  their  determination  is  not  subject  to 
review. 

Appeal  from  the  District  Oourt  of  Santa  Fe  county. 

This  ia  au  action  bronglit  by  attachment  before  a  justice 
of  the  peace  in  Santa  Fe  county,  taken  from  that  court  by 
appeal  to  the  district  court,  said  county,  and  thence  by  appeal 
to  this  court.  Claim  was  made  for  ninety-nine  dollars  for 
money  received  by  said  defendant  belonging  to  plaintiff. 
Jndgment  in  district  court  was  for  full  amount  claimed. 
The  plaintiff  below  was  the  only  witness  to  sustain  claim, 
and  upon  his  testimony  alone  the  truth  or  falsity  of  the 
existence  of  a  just  claim  depended.  The  principal  error 
relied  upon  by  appellants  is  the  failure  of  the  court  below 
to  grant  a  new  trial  upon  all  the  facts  brought  out  by  plain- 
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tiff,  and  upon  the  affidavit  filed  by  defendant  in  support  of 
motion  for  new  trial. 

Conway  <&  Riaqtte^  for  appellant. 

The  evidence  did  not  sustain  the  claim  made  by  plaintiff 
below,  as  no  proof  was  given  to  show  that  defendant  had 
received  any  money  whatever  pertaining  to  plaintiff. 

The  court  should  have  granted  a  new  trial.  The  action 
of  the  court  in  refusing  so  to  do  was  an  unsound  use  of  its 
discretion,  and  this  court  has  power  to  review  such  action 
when  clearly  wrong :  Hibbard  on  New  Trials,  title  "  Sur- 
prise," p.  621,  sees.  1,  3,  5,  note  "  A,"  and  authorities  there 
cited ;  California  Digest,  New  Trials,  head  "  Surprise,"  and 
authorities  there  cited. 

Fiske  &  Wa/rren^  for  appellee. 

The  courts  of  justices  of  the  peace  are  of  special  and 
limited  jurisdiction,  and  have  no  powers  except  those  con- 
ferred by  statutes. 

Sec.  19,  p.  129,  and  sec.  38,  p.  143,  Revised  Statutes  of 
N.  M.,  Prince's  ed,,  provides  for  denying  the  truth  of  the 
affidavit  in  -attachment  in  the  district  courts,  and  a  separate 
trial  upon  the  issue  thus  made,  but  there  is  no  statute  of  the 
territory  authorizing  such  issue  and  trial  in  cases  before  jus-* 
tices  of  the  peace. 

Sec.  120,  p.  109,  and  sec.  77,  p.  101  Revised  Statutes 
N.  M.,  Prince's  ed.,  provides  for  trial  de  novo  in  appeals  from 
justices  of  the  peace  to  the  district  courts,  and  tliat  in  the 
trial  in  the  latter  court  on  such  appeals  the  rules  of  courts  of 
justices  of  the  peace  shall  govern. 

There  is  positive  evidence '  in  the  record  to  support  the 
verdict  of  the  jury  in  this  case,  and  nothing  therein  to  show 
ground  for  setting  same  aside  on  motion  for  new  trial.  The 
affidavit  upon  which  that  motion  was  chiefly  based  was  defec- 
tive in  many  particulars,  and  notably  in  not  stating  when 
the  witnesses  who  were  to  give  the  newly  discovered  testi- 
mony could  be  produced  in  courts  or  that  they  could  ever 
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be  80  produced :    Bouvier's  Law  Diot,  12th  «d.,  vol.  2,  p. 
522,  seoB.  9  and  10. 

The  court  properly  overmled  the  motion  in  arreat  of  judg- 
ment. This  motion  was  made  because  there  was  '^  nothing 
in  the  pleading  or  complaint  filed  which  would  support  a 
judgment."  We  submit  that  the  record  does  not  support 
that  conclusion,  and  especially  see  the  attachment  affidavit, 
but  if  it  'did,  it  would  make  no  difference  in  this  case.  A 
mere  appearance  in  the  justice's  court  is  all  that  the  rules 
or  customs  of  that  court  in  this  territory  require,  and  there 
need  be  no  written  complaint  or  pleadings  there.  The  record 
shows  that  the  appellant  appeared  before  the  justice. 

Bnt  even  if  he  had  never  appeared,  the  case,  when  taken 
on  appeal,  was  governed  in  the  district  court  by  the  rules 
applicable  to  the  court  of  the  justice  of  the  peace:  Rev. 
Stats.,  Prince's  ed.,  p.  101,  sec.  77.  No  complaint  or  plead- 
ings in  the  case  were  required  in  the  justice's  court,  and  con- 
sequently none  on  appeal  in  the  district  court.  The  appel- 
lant did  not,  when  he  appeared  in  the  district  court,  raise  any 
question  denying  jurisdiction,  but  by  his  general  appearance 
he  waived  all  jurisdictional  objections,  and  he  was  properly 
in  court  regardless  of  all  matters  of  complaint  or  pleadings. 

Of  the  authorities  cited  in  appellant's  brief,  the  California 
cases  are  based  upon  the  code  of  that  state:  Revised  Stats. 
Cal.,  vol.  2,  p.  1000,  sec."  10657  and  p.  1003,  sec.  10662. 

Of  the  remaining  citations,  all  from  the  American  decis- 
ions: Broton  v.  Frosft^  2  Bay.  (S.  Ca.),  126,  vol.  1,  p.  633,  is 
a  case  treating  of  when  the  court  below  in  the  exercise  of 
itB  discretion  may  grant  a  new  trial.  In  Ross  v.  Overton^ 
3  Cal.  Va.,  309,  vol.  2,  pp.  5&2,  565,  the  court  says,  that  a 
new  trial,  because  the  verdict  was  contrary  to  the  evidence, 
"ought  to  be  granted  only  in  case  of  a  plain  deviation  and 
not  in  a  doubtful  case,  merely  because  the  court  if  on  the 
joiy  would  have  given  a  different  verdict."    In  Houston  v. 
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OHh&rt^  3  Brown  (S.  Oa.),  p.  63,  vol.  5,  pp.  542,  547,  the 
verdict  was  set  aside  because  it  was  "  unlawful,"  etc.,  requir- 
ing the  defendant  to  find  his  slave  at  a  remote  place.  See 
the  case  for  peculiarities  of  the  verdict. 

Eagle  Bank  w.  Smithy  4  Conn.  71,  vol.  13,  pp.  87,  88. 
The  verdict  in  this  case  was  clearly  against  the  evidence, 
and  was  so  held  under  a  statute  of  Connecticut  (Conn. 
Stats.  54,  sec.  68),  providing  for  such  cases  in  the  following 
language :  ^^  That  the  verdict  is  against  the  evidence  in  the 
cause." 

TvmbuU  V.  Rivers^  3  McOord  (S.  Oa.),  131,  vol.  15,  pp, 
622-5.  On  page  625  Am.  Dec,  vol.  15,  the  court  says :  "  The 
court  will  therefore  gi'ant  a  new  trial  toties  qttoties^  where 
the  verdict  is  contrary  to  law,  and  where  there  is  no  evidence 
on  which  the  jury  can  find  a  verdict." 

Am.  Dec,  vol.  20,  pp..  156^8  (3  J.  J.  Marehall,  Ky.j  440). 
On  page  158,  the  court  says:  "  A  new  trial  ought  to  have 
been  granted  for  the  foregoing  reasons ;"  and  proceeds  say- 
ing, the  evidence  is  of  such  a  character  ^^as  to  leave  no 
reasonable  excuse  for  doubt  in  an  intelligent  and  disinterested 
mind."  See,  also,  McCarroU  v.  Staff ord^  24  Ark.,  228  ; 
Territory  of  New  Mexico  v.  Webh^  amJte^  147. 

In  Tennessee,  proceedings  before  justices  are  commenced 
by  summons  which  the  statute  of  Tennessee  requires,  shall 
set  out  the  form  of  action  :  Tenn.  Code,  sec.  4146.  There 
is  no  provision  in  that  code  that  the  proof  shall  govern 
regardless  of  the  pleadings,  except  in  cases  where  one  of  the 
parties  fails  to  appear.  In  such  cases,  the  Tennessee  Code 
provides  that  the  justice  shall  ^^hear  the  allegations  and 
proof  of  the "  party  present,  "  and  shall  render  judgment 
thereon  :"    Tenn.  Code,  sees.  4155  and  4156. 

The  statute  of  New  Mexico  provides  that  in  the  absence 
of  either  party,  the  "  justice  shall  proceed  to  hear  the  proofs  " 
(not  combined  with  the  allegations,  as  in  Tennessee)  ^'  of  the 
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party  present,  and  render  judgment  thereon  : "  'Rev.  Stats. 
N.  M.,  Prince's  ed.,  p.  92,  sec.  35. 

In  Tennessee,  the  justice  must  furnish  on  appeal,  a  trans- 
cript ''  including  the  process  and  written  evidence  filed,  and 
the  entries  on  his  docket :''  Code  Tenn.,  sec.  4164.  And 
in  the  court  on  appeal,  the  '^  court  shall  allow  all  amend- 
ments to  the  form  of  action  : "     Code  Tenn.,  sec.  4177. 

This  is  substantially  what  the  Statutes  of  New  Mexico 
require  as  to  transcript,  but  the  Tenn.  Code,  sec.  4177,  pre- 
Bapposes  a  written  "  form  of  action,"  which  may  be  amended 
on  appeal,  while  the  statutes  of  New  Mexico  expressly  pro- 
vides that  "  each  party  may  plead  orally : "  Rev.  Stats.  N. 
M.,  Prince's  ed.,  p.  89,  sec.  23. 

Yet  the  supreme  court  of  Tennessee  say  in  an  action  in 
which  the  cause  of  action  was  stated  to  be  ^^  in  a  plea  of  debt 
that  these  words  of  a  ^  plea  of  debt '  must  be  moulded  to 
apply  to  accounts,  assumpsit,  to  damages  for  the  non-com- 
pliance with  a  cdti tract  or  legal  duty,"  etc. :  BodenhoTner  v. 
Bodenhamer,  6  Hump.  (Tenn.),  267-8. 

In  Illinois  the  statute  sets  out  clearly  and  distinctly  the 
different  forms  of  actions  to  be  used  in  justice  courts,  such 
as  money  had  and  received,  goods  sold  and  delivered,  work 
and  labor,  etc. :  Rev.  Stats.  111.,  vol.  1,  p.  686.  Also,  that 
"the  justice  shall  proceed  to  hear  and  examine  the  "  respec- 
tive allegations  and  proof,  and  shall  thereupon  give  judg- 
ment" against  the  party  proved  to  be  indebted :  Rev.  Stats. 
III.,  vol.  1,  p.  702. 

The  statutes  of  New  Mexico  are  much  more  liberal  in  this 
respect  than  the  statutes  of  Illinois,  in  that  our  statutes  do 
not  require  technical  causes  of  action  to  be  filed,  or  any 
written  mention  of  cause  of  action,  but  expressly  provides 
the  pleadings  may  be  oral :  Rev.  Stats.  N.  M.,  Prince's  ed., 
p.  89,  sec.  23.  And  in  Illinois  "  the  allegations  and  proof  " 
are  to  determine  the  justice's  action  (Rev.  Stats.  111.,  vol.  1, 
p.  702),  while  in  New  Mexico  the  rule  in  justice's  courts,  so 
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far  as  sliown  by  our  statatee,  require  the  justice  to  be  guided 
by  the  "  proof"  alone,  regardless  of  the  ^'allegations :"  Rev. 
Stats.  N.  M.,  Prince's  ed.,  p.  92,  sec.  86. 

Yet  the  supreme  court  of  Illinois  bold  that  proof  alone 
must  determine  the  right  to  recover  before  a  justice  of  the 
peace,  and  '^  although  the  plaintiff  or  the  justice  might  call 
the  case  ejectment  or  larceny,  the  statute  requires  the  court 
to  hear  the  proofs,  and  if  it  makes  out  a  case  of  which  the 
justice  has  jurisdiction,  the  plaintiff  is  entitled  to  recover  : 
Chicago  etc.  H.  R.  v  Heidj  24  111.,  144 ;  Brewster  v.  Cfraver, 
29  111.,  248. 

In  Missouri  the  law  requires  it  should  be  the  ''  same  cause 
of  action  tried  on  appeal  that  was  tried  before  the  justice," 
and  the  court  says  it  will  not  consider  "  any  technical  inac- 
curacies as  to  the  name  of  the  action.,  whether  it  be  for 
work  and  labor,  or  on  account  of  wages,  or  qiumtum  meruit^ 
or  on  special  agreement:"  Metz  v.  JEidy,  21  Mo.,  14, 15. 

In  Texas,  a  judgment  containing  nothing  more  than  the 
heading  of  the  justice's  judgment,  in  this  case  was  held  good: 
Wahreriberger  v.  Horauy  18  Tex.,  58. 

In  Mississippi,  "  cases  brought  from  justice  of  the  peace 
into  the  circuit  court  may  be  tried  without  any  written  plead* 
ings  whatever,"  and  even  "  character  of  the  party  suing 
could  be  shown  by  evidence,"  that  is,  a  party  might  sue  in  his 
individual  capacity,  and  recover  in  a  representative  capacity : 
Hairstan  v.  Francher,  7  S. &  M.  (Miss.),  249  and  255.  "The 
proceedings  in  actions  before  a  justice  of  the  peace  are 
throughout  in  a  summary  manner,  without  the  forms  of 
pleading :"  Thurston  v.  MoClanahan^  5  Mo.,  521. 

The  pleadings  in  this  case  were  oral  and  distinct  from  the 
attachment  proceedings,  and  the  fact  that  the  justice  noted 
down  in  his  docket  only  the  names  of  parties  and  the  words 
"Debt  No.  99,"  which  was  before  the  district  court  on  ap- 
peal, is  suflBcient :  6  Hump.  (Tenn.),  267,  268  ;  18  Tex.,  58 ; 
24  111.,  144;  29  III.,  248;  7  S.  &  M.  (Miss.),  249,  aU  cited 
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above.  And  it  is  espeoially  soiBcient,  because  a  failure  of 
the  justice  of  the  peace  to  note  down  in  writing  oral  plead- 
ings cannot  prejudice  the  parties :  Sinnamon  v.  MeCb(ywm^ 
4  Qreen  (Iowa),  310. 

Under  our  statute  failnre  of  the  district  court  in  that 
regard  had  the  same  effect  as  in  the  justice  court,  and  no 
more- 
Bat  if  the  attachment  proceedings  are  the  pleadings, 
then  thej  must  all  be  examined  to  find  the  cause  of  action  ; 
that  is,  not  the  affidavit  alone,  but  the  bond,  writ  and  cita- 
tion, or,  in  other  words,  all  the  papers  filed  by  plaintiff  below, 
before  the  appearance  of  the  defendant.  These  show  a  money 
demand,  or  debt  dne,  without  reference  to  technical  forms  of 
aietion,  and  that  is  sufficient  under  the  authorities  cited. 

There  was  no  snrprise,  because  the  justice  law  of  New 
Mexico  provides  that  if  the  pleadings  are  not  specific  enough, 
or,  in  the  words  of  the  act,  if  the  "  opposite  party  *'  require 
it,  the  plaintiff  shall  furnish  "a  bill  of  particulars  of  his 
demand,"  and  "then"  the  justice  may,  on  cause  shown, 
adjourn  the  cause  not  exceeding  thirty  days :  Rev.  Stats.  N. 
M.,  Prince's  ed.,  p.  89,  sec.  23.  If  the  pleadings  were  not 
satisfactory  in  the  justice  court,  or,  under  our  statute,  in 
the  district  court,  he  had  his  remedy  by  demanding  a  bill  of 
particulars. 

But,  if  we  admit  in  this  case : 

Ist.  That  the  oral  pleadings  were  not  sufficiently  stated  in 
writing  ontside  the  attachment  proceedings. 

3d.  That  the  failure  of  the  justice  of  the  peace  or  of  the 
district  conrt  to  note  the  oral  pleadings  down  in  writing  was 
a  fault  or  error  which  can  prejudice  us  here. 

3d.  That  attachment  proceedings  are  pleadings ;  that  being 
saeh,  they  state  a  technical  cause  of  action,  money  had  and 
received ;  and,  notwithstanding  the  authorities  cited  to  the 
contrary,  that  we  were  bound  to  prove  a  technical  case  of 
money  had  and  received* 
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Then  we  Bay  there  could  be  at  most  only  a  variance  which 
was  cured  by  the  verdict.  In  this  case,  the  testimony  of 
"  work  and  labor  "  was  not  only  admitted  without  objection, 
but  appellant  introduced  evidence  to  rebut  it,  showing  con* 
clnsively  that  appellant  was  not  surprised,  but  fully  under- 
stood and  acquiesced  in  and  assented  to  the  issue  below. 

On  this  point  the  supreme  court  of  Mississippi  say :  ^^  But 
for  a  variance  the  proper  course  is  to  exclude  the  proof ;  and 
no  motion  to  that  effect  was  made.  The  testimony  was 
admitted  without  objection :  StierB  v.  Swrgety  10  Smedes  and 
M.  (Miss.),  168. 

Bristol,  Associate  Justice:  This  case  was  originally 
brought  by  the  appellee,  Orolot,  against  the  appellant, 
Maloy,  before  a  justice  of  the  peace  of  Santa  Fe  county, 
in  the  first  judicial  district,  by  attachment.  The  amount 
claimed  as  due  him  from  the  defendant  is  ninety-nine  dollars. 

No  property  of  the  appellant  seems  to  have  been  attached, 
but  one  John  Faber  was  summoned  as  garnishee,  who 
appeared  and  acknowledged  an  indebtedness  to  the  appellant 
in  the  sum  of  thirteen  dollars.  Both  parties  appeared  before 
the  justice.  There  is  no  record  before  this  court  showing 
that  any  pleadings  were  put  in  before  the  justice  by  either 
party,  either  oral  or  otherwise,  except  the  affidavit  of  appellee 
for  attachment,  stating,  among  other  things,  that  the  appel- 
lant, Thomas  Maloy,  owes  him,  after  allowing  the  just 
credits  and  offsets,  the  sum  of  ninety-nine  dollars,  which 
debt  arose  upon  money  which  the  said  Thomas  received 
belonging  to  the  said  Seferino  Orolot,  and  a  written  plea  of 
the  appellant,  not  traversing  the  affidavit  as  to  the  alleged 
cause  of  action,  constituting  the  indebtedness,  but  denying 
the  statements  in  the  affidavit  as  to  the  specific  grounds  for 
the  attachment. 

A  jury  having  been  waived,  the  cause  was  tried  before  the 
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JQsticey  who  found  and  entered  judgment  in  favor  of  the 
appellee,  in  the  snm  of  sixty  dollars,  and  costs. 

From  this  judgment  an  appeal  was  taken  to  the  district 
court  for  the  first  judicial  district  and  county  of  Santa  Fe, 
where  the  cause  was  tried  de  novo,  before  a  jury,  who  ren- 
dered a  verdict  for  appellee  in  the  sum  of  ninety-nine  dol- 
buTB,  and  judgment  for  him  in  that  sum  and  costs  was 
entered  accordingly.  The  case  is  here  on  appeal  from  that 
judgment 

The  errors  assigned  are:  First.  There  is  no  evidence 
to  sustain  the  plaintiff's  chum.  Second.  The  court  below 
eired  in  overruling  the  motion  for  a  new  trial. 

The  law  of  this  territory  governing  proceedings  in  civil 
actions  before  justices  of  the  peace  specifically  provide  how 
parties  may  form  an  issue  to  be  tried.  Section  28  of  the  act 
relating  to  justices  of  the  peace,  provides  as  follows :  ''  Upon 
return  of  any  process,  each  party  may  plead  orally,  but  shall 
give  a  bill  of  particulars  of  his  demand,  if  required  by  the 
justice  or  opposite  party  "  :  Prince's  ed.,  Laws  N.  M.,  89. 

Section  13  of  the  same  act  provides  that,  '^  qy^tj  justice 
shall  keep  a  docket,"  in  which  he  shall  enter  among  other 
things,  ^^  a  brief  statement  of  the  nature  of  the  plaintiff's 
demand,  and  the  amount  claimed."  Id.j  88. 

Section  36  of  the  same  act  provides  for  impanelling  a  jury 
to  try  the  cause  ^^  after  issue  joined."  Id,y  92. 

While  the  statute  provides  that  the  pleadings  may  be  oral, 
and  that  the  plaintiff's  cause  of  action  shall  be  entered  in  the 
docket  of  the  justice  by  a  brief  statement  thereof,  yet  this  is 
directory  merely,  and  does  not  preclude  the  filing  of  written 
pleadings,  setting  out  a  cause  of  action  by  the  plaintiff,  and 
a  denial  thereof,  or  statement  of  any  other  defense  by  the 
defendant. 

Though  strict  formality  is  not  required  in  pleadings  before 
a  justice  of  the  peace,  and  they  are  to  be  treated  with  great 
liberality  with  a  view  to  substantial  justice  between  the  par- 
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ties,  yet  the  stibstaikce  of  an  isBue  in  8<mie  way  mii0t  be 
formed :  PkHUps  v.  Bridges^  2  Wis.  270.  The  technical 
rules  of  common-law  pleading  can  have  no  application  to  suits 
before  justices  of  the  peace  :  Bodmhamer  v.  Bodenha/meTy 
6  Humph.,  264.  In  such  suits,  any  allegations  or  indorse* 
ments  in  writing,  or  accounts  sued  on  in  whatever  form  they 
may  be,  if  sufficient  to  apprise  the  opposite  party  of  what  is 
intended,  and  which  would  be  sufficient  to  bar  another  suit 
for  the  same  cause,  should  be  considered  good  pleading.  In 
the  case  of  8t(yn£  v.  Caae^  13  Wend.,  283,  it  was  decided  in 
effect  that  if  the  plaintiS's  statement  of  a  cause  of  action  in 
a  justice's  court  be  objected  to  by  the  defendant  as  insuffi- 
cient in  substance  to  constitute  a  cause  of  action,  and  the 
justice  decides  that  it  is  sufficient,  when  in  fact  it  is  defec- 
tive in  substance,  the  judgment  will  be  reversed.  But  this 
rule  cannot  be  applied  to  judgments  of  justices  of  the  peace 
in  this  territory,  as  whatever  may  be  the  errors  in  law  com- 
mitted by  the  justice  in  a  case  of  which  he  has  jurisdiction 
of  the  subject  matter,  on  appeal  to  the  district  court  the  case 
must  be  tried  on  its  merits  de  novo.  On  such  appeal,  how- 
ever, the  rule  laid  down  in  Stone  v.  Oase^  swprc^  would  apply 
if  the  defects  in  the  declaration  were  not  cured  by  amend- 
ment. As  the  case  is  to  be  tried  de  novo  on  such  appeal, 
amendments  would  be  allowed  by  the  court.  No  pleading, 
oral  or  in  writing,  on  the  part  of  the  defendant,  is  necessary 
to  raise  an  issue  on  the  plaintiffs  statement  of  a  cause  of 
action,  as  the  general  issue  will  be  considered  as  in  by  law, 
and  need  not  be  formally  pleaded  :  Howard  v.  CoHb^  6  Ind., 
5 ;  MoHatton  v,  Balesj  4  Black,  63. 

There  is  nothing  in  the  record  before  us  showing  that  in 
the  court  below  there  were  any  allegations  of  the  appellee  on 
file,  or  any  entry  in  the  justice's  docket,  showing  that  he  had 
a  cause  of  action,  except  that  ali*eady  stated  as  a  pai*t  of  his 
affidavit  for  an  attachment  made  before  the  justice  at  the 
incpption  of  the  suit,  to  wit :  a  money  demand  of  ninety-nine 
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doIIaiB,  bdonging  to  the  appellee,  and  had  and  received  by 
the  appellant.  This,  though  nowhere  appearing  in  the  pro- 
ceedings, except  in  the  affidavit,  was  a  sufficient  declaration 
on  the  part  of  the  appellee,  to  authorize  a  trial,  especially  as 
no  objection  to  its  safficioncy  was  Interposed  by  the  appellant. 
If  the  appellant  considered  that  he  was  not  sufficiently  ap- 
prised of  the  cause  of  action,  he  might  have  demanded  a 
bi!l  of  particulars  under  the  statute,  or  he  might  have  de- 
murred. 

The  evidence  is  all  made  a  part  of  the  record  by  a  bill  of 
exceptions,  and  is  before  us. 

The  evidence  discloses  the  fact  that  the  cause  of  action 
that  was  really  tried  was  a  demand  of  ninety*nine  dollars  for 
woric  and  labor  performed  by  the  appellee  for  the  appellant, 
and  at  his  instance  and  request.  There  is  no  evidence  what- 
ever to  support  the  claim  for  money  had  and  received.  Is 
this  good  ground  for  reversing  the  judgment  if  there  is  suf- 
ficient evidence  of  work  and  labor  performed  by  the  appellee 
for  the  appellant,  and  unpaid  for,  to  sustain  the  verdict,  had 
that  been  the  issue  t 

We  are  of  the  opinion  that  it  is  not.  The  conduct  of 
both  parties  during  the  whole  trial  was  such  as  to  amount  to 
an  abandonment,  by  mutual  consent,  of  the  original  issue  as 
to  money  had  and  received,  and  to  the  substitution  of  the 
iasne  for  work  and  labor.  This  might  be  done  though  there 
were  no  formal  pleadings,  oral  or  written,  to  that  effect.  The 
appellant  raised  no  objection  to  the  evidence  introduced  by 
the  appellee  to  support  the  claim  for  work  and  labor,  but 
instead,  thereof,  introduced  evidence  in  rebuttal  upon  that 
iasne,  and  no  other.  By  this,  he  must  be  considered  as  hav- 
xntf  accepted  that  issue,  and  as  having  waived  any  objections 
he  might  have  urged  against  the  competency  of  appellee's 
evidence,  to  Bustain  his  original  claim  for  money  had  and 
received.  It  is  clear,  however,  that  had  the  appellant  stood 
upon  hiB  rights  and  objected  to  such  evidence  as  not  being 
14 
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pertinent  to  the  issne,  and  the  same  had  been  overrnled,  and 
the  appellant  forced  to  trial  withont  any  amendment  of  the 
pleadings,  it  wonld  have  been  error  and  good  ground  for 
reversing  the  judgment. 

The  case  of  AUen  v.  NioJkoUy  Jr.^  68  HI.,  250,  in  some 
respects  was  similar  to  this.  The  plaintiff,  before  a  justice, 
sued  the  defendant  in  trover  for  the  value  of  a  wagon,  and 
recovered  judgment  in  the  sum  of  $40.  On  appeal  to  the 
circuit  court,  evidence  of  a  witness  was  roceived  without 
objeetion  tending  to  show  that  the  plaintiff,  who  sued  as 
administrator  of  one  Hiram  Allen,  deceased,  was  entitled  to 
— ^not  the  value  of  the  wagon  sued  for — ^but  the  sum  of  $10, 
which  the  deceased,  during  his  lifetime,  had  furaished  to- 
wards paying  for  the  wagon.  The  jury  found  a  verdict  in  the 
circuit  court  in  favor  of  the  administrator  for  this  $10, 
instead  of  for  the  value  of  the  wagon  in  trover,  which  wonld 
have  been,  at  least,  $35.  Judgment  for  the  $10  was  ren- 
dered by  the  circuit  coart  after  overruling  a  motion  for  a 
new  trial.  On  appeal  to  the  supreme  coart,  that  court 
refused  to  disturb  the  judgment,  as  no  objection  had  been 
interposed  to  the  evidence  respecting  the  $10  claimed. 

On  this  point  the  court  said,  '^  Where  evidence  is  received 
or  a  witness  admitted  without  objection,  we  must  presume 
that  all  grounds  of  exception  are  waived,  and  having  been 
waived,  the  party  cannot  afterward  object." 

The  court,  in  that  case,  took  occasion  further  to  say  that, 
'^  In  a  justice's  court  there  are  no  pleadings,  and  it  has  been 
held  by  this  court  that  the  plaintiff  is  not  required  even  to 
file  an  account  in  a  suit  before  a  justice  of  the  peace ;  and  on 
bringing  an  action  in  that  court,  if  the  plaintiff  proves  any 
grounds  of  recovery,  he  is  entitled  to  a  judgment,  if  the  jus- 
tice of  the  peace  has  jurisdiction  of  the  subject  matter." 
This  general  doctrine  tims  laid  down  by  the  supreme  court 
of  Illinois  is  too  broad  to  be  applied  to  suits  before  justices 
of  the  peace  in  this  territory  under  our  present  statute, 
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except  in  Gases  where  evidence  is  introduced  without  objec- 
tion in  reference  to  causes  of  action  not  embraced  in  any 
pleadings,  but  we  quote  the  rule  established  in  that  state  to 
show  to  what  extent  the  courts  have  gone  in  their  liberal 
construction  of  pleadings  and  proceedings  in  justice's  courts. 

The  evidence  in  the  case  now  under  consideration  disclos- 
ing, as  it  does,  the  issue  that  was  actually  tried  by  the  implied 
assent  of  the  parties,  and  tlie  same  being  a  part  of  the  record, 
the  appellant  is  well  protected  against  any  future  prosecu- 
tion for  the  same  cause.  The  testimony  of  the  appellee  in 
his  own  behalf,  if  true,  is  sufficient  to  sustain  the  verdict. 

Such  evidence  is  flatly  contradicted  by  the  testimony  of 
the  appellant,  but  it  was  the  exclusive  province  of  the  jury 
to  determine  the  weight  and  credibility  of  all  the  testimony. 
Sach  determination  is  not  subject  to  review  by  this  court. 

The  record  discloses  no  error. 

Judgment  affirmed.    All  concur. 


Thsodobx  WaghkBi  Plaintiff  in  Error,  v.  Oybus  Eaton 

ST  AL.,  Defendants  in  Error. 

Janttary  14, 188t. 

PlBAonoB,  Rbvikw.    CI)  ^BS(K  of  exe&ptions  not  eortfflsd  to  contain  aU  the 

otidenoe  it  not  rotmoaHe. 
S43CB,  Qamk.    (2)  Verdiet  or  finding;  presumption  at  to  eorreetnesa. 
Rbgord.    (S)  Aeeounii,  afldavita,  copies  of  instruments  sued  on,  how  made 

a  pari  of  record. 
Stotografhbb.    (4)  Duty  of  court  to  employ. 
PaicnoB.    (6)  Appeak  invohing  smaU  sums  diseawraged, 

1.  Where  the  bill  of  exceptions  had  attached  to  it  no  certificate  that  it 
contained  all  the  evidence  in  the  case,  and  referred  the  court  to  a 
traiucript  for  a  very  important  affidavit  which  was  used  on  the  trial 
u  evidence  bnt  which  was  not  incorporated  in  the  bill  of  exceptions, 
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the  sapreme  court  will  not  examine  the  evidence  on  a  motion  for  a 
new  trial. 

2.  Verdict  of  jury,  or  finding  by  court,  presumed  correct  until  the  con- 
trary is  shown. 

8.  Copies  of  instruments  sued  on,  copies  of  accounts  and  affidaviu  filed 
in  an  action  at  law  are  not  parts  of  the  record,  unless  embodied  in 
the  bill  of  exceptions. 

i.  To  facilitate  the  drawing  of  bills  of  exceptions  and  to  secure  the 
rights  of  parties  against  errors  in  the  evidence,  each  district  court 
should  have  a  competent  reporter  to  take  testimony  in  all  impor- 
tant trials;  and  any  want  of  authority  there  may  be  in  existing  laws 
to  appoint  and  pay  such  officers,  should  be  supplied  by  appropriate 
legislation. 

6.  The  practice  of  the  supreme  court  is  to  discourage  appeals  to  it  in 
cases  Involving  small  sums. 

Error  to  DiBtrict  Court  of  San  Miguel  conntj. 

The  facte  appear  snffieiently  in  the  opinion  of  the  ooart. 

Lee  <&  Fort^  for  defendants  in  error. 

This  suit  was  upon  a  written  instrument  The  names  and 
description  of  pai-ties  are  the  same  as  designated  in  said 
instrument.     See  Prince's  Statutes,  page  123. 

A  motion  for  a  continuance  is  addressed  to  the  sonnd  dis- 
cretion of  the  court,  and  there  is  nothing  in  this  case  to  show 
any  abuse  of  it. 

The  plea  of  the  defendant  put  in  issue  the  execution  of 
the  note,  and  the  evidence  introduced  was  legitimate  nnder 
this  issue. 

The  judgment  is  regular  in  every  respect  We  ask  the 
judgment  affirmed  with  damages. 

Pabks,  Associate  Justice:  In  this  case  the  plaintiff  in 
error,  Wagner,  admits  tlie  execution  of  a  note  to  the  defen- 
dants in  error  for  $125,  but  denies  that  the  note  as  executed 
by  him  was  to  draw  interest.  The  interest  found  by  the  jury 
was  $16.67. 

The  errors  assigned  are  nine  in  number.  Before  the  plain- 
tiff in  error  can  consistently  ask  ns  to  examine  so  many 
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errors  for  eo  small  an  amount,  he  should  furnish  us  with  a 
correct  bill  of  exceptions.  There  is  no  certificate  to  this  bill 
of  exceptions  that  it  contains  all  the  evidence  in  the  case. 
On  the  contrary,  we  are  referred  in  the  bill  itself  to  the 
transcript  for  a  very  important  affidavit  which  was  used  on 
the  trial  as  evidence,  and  is  not  incorporated  in  the  bill  of 
exceptions.  The  supreme  court  of  Illinois  in  McPherson  v. 
yeUorij  44  Freeman,  saj'  that  they  have  "  uniformly  held 
that  when  the  bill  of  exceptions  fails  to  show  that  it  contains 
all  of  the  evidence,  they  will  not  examine  the  evidence  on  a 
motion  for  a  new  trial.  The  presumption  is,  until  the  con- 
trary is  shown,  that  the  finding  is  correct  and  that  there  was 
evidence  which  may  not  be  in  the  record  that  warranted  the 
finding."  The  same  court  in  Oarrity  v,  Losano  et  aL^  83 
III.,  597,  say :  "  Copies  of  instruments  sued  on,'  copies  of 
accounts  and  affidavits  filed  in  an  action  at  law,  are  not  parts 
of  the  record  unless  so  made  by  being  embodied  in  the  bill 
of  exceptions."  This  court  has  so  recently  expressed  its  con- 
currence with  this  statement  of  the  law  and  practice,  that  it 
id  rather  remarkable  that  attorneys  •  in  pi*eparing  bills  of 
exception,  do  not  confonn  to  it.  To  facilitate  the  drawing 
of  bills  of  exception  and  to  secure  the  rights  of  parties  ai^ainst 
errors  in  the  evidence,  each  district  court  should  have  a  com- 
petent reporter  to  take  the  testimony  in  all  important  trials, 
and  any  want  of  authority  there  may  be  in  existing  laws  to 
appoint  and  pay  such  oflicers,  should  be  supplied  by  appro- 
priate legislation.  In  Rosenthal  v,  Chisum^  1  Gildersleeve, 
which  involved  about  $2,400,  the  court  expressed  its  regret 
that  owing  to  the  defects  in  the  bill  of  exceptions,  it  could 
not  decide  the  case  upon  its  merits.  In  the  present  case, 
there  is  not  much  occasion  for  regret.  If  this  court  had  the 
prerogative  to  set  aside  a  practice  so  long  and  so  firmly  estab- 
lished and  try  the  case  upon  its  merits  regardless  of  the  errors 
in  the  bill  of  exceptions,  it  would  probably  decline  to  do  so. 
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We  are  not  disposed  to  encourage  appeals  to  this  court  in 
eases  where  so  little  is  involved. 

The  judgment  of  the  district  court  is  afSrmedL 

All  concur. 


EsTAinSLAO  MONTOYA  V.   JoHN  DoNOHOI. 

January  21,  188$, 

Pbaotiob.    (1)    DUMct  court  cannot  order  nomuU  in  ^feotmeni  permnp- 

tarUy  against  the  mil  of  plaintiff, 
Dbcisioits  07  U.  S.  SuFBBHB  GouRT.    (3>    Duty  of  Ifmo  Mmsko  towrU  to 

foUov). 

1.  An  action  of  ejectment  was  brought  to  trial,  a  Jury  impanelled  and 
tbe  case  opened  by  plaintiff's  attoraey,  -when,  before  any  testimony 
was  taken,  the  court,  of  its  own  motion,  acting  under  the  24th  sectioii 
of  the  Practice  Act  of  1851  (Genei-al  Laws,  page  119),  providing  that' 
"  When  any  matter  is  pleaded  by  either  party  at  any  stage  of  the 
cause,  within  the  time  of  pleading,  it  shall  be  the  duty  of  the  court, 
before  the  same  is  submitted  to  the  jury,  to  consider  and  determine 
upon  the  sufficiency  of  the  matter,  whether  excepted  to  or  not," 
directed  a  nonsuit  to  be  entered  in  sold  cause,  and  the  Jury  to  be  dis- 
charged, because  of  a  defect  in  the  declaration. 

Held  (affirming  Herrera  v.  Chaves,  ante,  p.  86),  that  the  district 
courts  could  not  in  any  case  order  a  peremptory  nonsuit  against  the 
will  of  the  plaintiff;  that  the  foregoing  statutory  provision  devolved 
upon  the  court  the  duty  of  doing  only  what  could  be  done  on  motion 
or  objection  by  a  party,  but  did  not  give  it  authority  to  perform 
any  act  which  It  could  not  legally  do  In  any  other  case,  even  upon 
motion  or  objection  of  a  part}' ;  that  the  defect  merely  rendered  the 
declaration  demurrable,  and  that  it  was  the  duty  of  tiie  court  so  to 
determine  and  to  order  an  amendment  of  the  declaration. 

8l  It  is  the  duty  of  the  courts  of  New  Mexico  to  follow  the  decisions  of 
the  United  States  supreme  court,  so  long  as  New  Mexico  remains  a 
territoiy. 

"Writ  of  error  to  the  District  Court  of  Bernalillo  county. 
This  is  an  action  of  ejectment  brought  by  plaintiff  in  error, 
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to  reoover  the  possession  of  a  traet  of  land,  described  in  the 
petition  as  situate  in  precinct  No.  20,  Socorro  county,  and 
bounded  on  the  north  by  a  little  hill  which  encloses  a  vega 
or  meadow ;  on  the  east  by  the  Bio  Grande  river ;  on  the 
south  by  a  ^^  Lome  Parda,"  and  on  the  west  by  the  hills. 

Defendant  appeared  and  pleaded  not  guilty,  and  took  a 
change  of  venue  to  Bernalillo  county.  The  cause  was  once 
tried  and  the  jury  did  not  agree ;  on  coming  on  for  trial  the 
second  time,  after  the  jury  had  been  sworn,  and  plaintiff  had 
opened  the  case  to  the  jury  and  before  he  was  permitted  to 
introdace  any  evidence,  the  court  directed  a  nonsuit  in  the 
ease  on  the  ground  of  uncertainty  of  the  description  of  the 
property  as  is  set  out  in  the  judgment  of  nonsuit  entered. 

Breeden  <jk  Waldo  and  Catron  dk  TharrUon^  for  plaintiff 
in  error. 

It  is  not  the  practice  to  order  a  nonsuit  upon  the  opening 
statement  of  the  plaintiff's  counsel  on  the  assumed  insuffici- 
ency of  the  facts  stated  to  recover  in  the  action.  See  Fisher 
t\  Fuhsr,  5  Wis.,  472. 

A  "  nonsuit "  cannot  be  ordered  by  the  court  without  the 
consent  and  acquiescence  of  the  plaintiff.  See  Ds  Wolf  v. 
Rdbard,  1  Pet.,  497 ;  Orcme  v.  Morris,  6  Pet.,  609 ;  Witts 
V.  OaJlyy  8  Mo.,  685 ;  Boos  v.  Dcms^  5  Blackf.,  115 ;  HUl  v. 
RuekeTj  14  Ark.,  709. 

The  description  in  this  case  is  good  and  sufficient  In 
Eng^sh  practice  it  is  not  necessary  to  give  any  local  descrip- 
tion of  the  premises  beyond  a  statement  of  the  county  in 
which  they  lay.     See  Taylor  on  Eject.,  398. 

All  the  authorities  say  that  a  general  description  is  good 

anlesB  the  statutes  of  the  state  require  description  to  be  more 

specific :     Id.,  6  Peters,  50. 

Conway  <b  Risque,  for  defendant  in  error* 

There  is  no  error  in  the  record  in  this  case.    The  court 

below  committed  no  error  in  ordering  nonsuit  after  plaintiff 


216  SUPREME  COURT  OF  NEW  MEXICO. 

llioatoya  v.  Domoboe. 

had  opened  his  case  to  the  jury  and  before  be  was  permitted 
to  introduce  any  evidence. 

The  record  shows  that  the  plaintiff  did  not  ask  for  leave 
to  amend  his  declaration.  Defendant  insists  tJiat  it  was 
proper  to  order  a  nonsuit  at  the  stage  of  the  cause  at  which 
it  was  ordered  by  the  court  below. 

''  Where  any  matter  is  plead  by  either  party,  at  any  stage 
of  the  cause,  within  the  time  of  pleading,  it  shall  be  the  duty 
of  the  court,  before  the  same  is  submitted  to  the  jury  feo  con- 
sider and  determine  upon  the  sufficiency  of  the  matter, 
whether  excepted  to  or  not : "  Prince's  General  Laws  of  New 
Mexico,  p.  119,  sec.  34. 

Where  the  pleadings  are  so  defective  as  to  justify  an  arrest 
of  judgment,  the  court  may  order  the  plaintiff  to  be  non- 
suited :    Mason  v.  Lewis,  1  Green's  Iowa,  494. 

T)ic  court  may  order  the  plaintiff  to  be  nonsuited  against 
his  consent :  Ringgold  v.  Haven,  1  Oal.,  108  ;  DaHrymple 
'0,  Hansen,  1  Oal.,  125;  Maters  v.  Brown^  1  Gal.,  221. 

In  a  clear  case  the  judge  should  direct  a  nonsuit,  though 
not  asked  to  do  so :  Alegro  v.  Dtmcan,  24  How.  (N .  T.), 
210. 

The  description  of  the  land  in  the  declaration  is  so  yagae, 
indefinite  and  uncertain  as  to  render  the  same  bad.  The 
description  of  tlie  land  must  be  such  as  will  enable  the 
sheriff  to  deliver  possession  after  judgment :  Fenwick  v, 
Floyd,  1  Har.  &  G.  (Md.),  172 ;  Hitohoox  v.  Rawson,  14 
Gratt.  (Va.),  526.  The  premises  must  be  described  with 
certainty:     Chitty's  Pleadings,  vol.  1,  p.  191. 

The  cases  quoted  by  plaintiff  in  error,  in  support  of  his 
position  that  court  cannot  order  a  nonsuit  without  consent 
of  plaintiff,  arc  based  upon  the  common  law  in  the  absence 
of  a  statute,  and  in  view  of  the  fact  that  we  have  a  statute 
governing  in  such  cases,  as  above  indicated,  are  not  in  point 
and  do  not  apply  in  this  casOt 
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Additional  points  and  authorities  of  plaintiflf  in  error. 

First.  After  a  plea  a  defective  description  in  a  petition 
in  ejectment  i£l  waived.  A  verdict  may  supply  the  descrip- 
tion: BoUing  v.  Mayor ^  eto,,  3  Randolph  (Va.),  57S-585 
(especially  the  remarks  on  page  585) ;  Farrova  v.  FaiToWy  2 
J.  J.  Marshall,  388 ;  Reese  v.  Middletan,  1  A.  E.  Marshall,  6 
margin. 

Second.  General  description  in  an  action  of  ejectment  is 
good:    Barclay V.  Howell^  6  Petera,  500 and  501. 

Third,  If  an  objection  is  taken  to  a  defective  descrip- 
tion, it  must  be  on  demurrer;  after  plea  or  verdict  it  is  too 
late :     Whitney  v.  Buokman^  19  Oal.,  30. 

Fourth.  It  is  enough  if  the  premises  demanded  are  de- 
scribed in  the  declaration  with  snch  substantial  accuracy  that 
they  can  be  identified  by  the  application  of  the  evidence  to 
the  description.  As  the  question  properly  goes  to  the  jury 
whether  the  proof  is  suflBicient  to  enable  them  to  identify  the 
premises  with  those  described:  Munson  v.  Munson,  Si) 
Conn.,  436. 

Fifth.  The  verdict  may  supply  defects  of  description  in 
the  declaration  :  Fisher  v.  Larick,  7  8.  &  R.  (Pa.),  101 ; 
Hagen  v.  Ddweiler^  35  Pa.,  413. 

Sixth.  Jury  may  find  for  a  part  of  the  land  only,  etc.: 
Bowles  V.  Sharp,  4  Bel^b.,  650 ;  Little  v.  Bishop,  9  B.  Mon., 
240. 

Seventh.  The  courts  take  judicial  notice  of  the  local  divis- 
ions of  their  country  into  counties,  cities  and  towns,  etc.,  and 
of  the  acts  of  incorporation  of  cities  which  are  public.  Tliey 
will  take  notice  of  counties  in  their  own  territory,  but  not 
that  tliere  are  other  counties  of  the  same  name  in  other  terri- 
tories :  1  Grecnleaf  Ev.,  sec.  6 ;  Woodwa/rd^s  Admr^s  v.  C. 
dk  N.  W.  li.  R.  Co,,  21  Wis.,  314,  and  authorities  there  cited. 

Eighth.  Even  if  the  description  is  artificial,  it  is  waived 
by  joining  issue,  and  would  be  cured  by  the  verdict. 

If  the  district  judge  has  power  to  direct  a  nonsuit  at  all. 
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or  even  dismiss  a  case  on  his  own  motion,  that  power  conld 
not  be  exercised  when  there  could  be  a  trial,  a  good  verdict 
and  proper  judgment.  After  the  defendant  waived  the 
defects,  the  pleadings  were  good,  if  they  had  ever  been  bad. 
We  claim  here  they  never  had  been  bad.  But  if  they  had 
been  and  a  proper  verdict  and  judgment  could  be  rendered, 
then  the  case  had  reached  that  stage  at  which  there  could  be 
no  defect  It  would  be  preposterous  to  allow  a  judge  to  dis- 
miss a  case  when  he  has  enough  before  him  to  render  a  good 
verdict  and  judgment  on  the  merits  of  the  whole  case. 

The  law  cited  does  not  say  what  the  judge  shall  do  when 
he  looks  into  the  pleadings.  It  certainly  did  not  intend  to 
give  him  a  discretion  to  dismiss  cases  at  his  pleasure ;  if  it  did, 
it  would  be  more  power  than  any  other  American  judge  has. 

If  he  has  this  discretion,  then  he  cannot  be  reviewed.  To 
say  the  least,  he  should  be  held  to  as  strict  rules  as  thedefen- 
dantin  objecting. 

In  this  case  there  had  been  issue  joined,  afterwards  a 
change  of  venue,  then  a  trial  and  disagreement,  and  finally  a 
jury  impanelled  and  sworn  to  try  the  case,  and  plaintifPs  case 
stated  to  the  jury,  before  the  judge  elected  to  nonsuit  the 
plaintiff. 

Peinoe,  Chief  Justice:  This  case  is  brought  by  writ  of 
error  from  the  second  judicial  district. 

It  is  an  action  of  ejectment,  and  was  originally  commenced 
in  Socorro  county,  where  the  property  in  question  is  situate, 
the  declaration  being  filed  October  16, 1877.  The  defendant 
pleaded,  March  14th,  1878,  by  W.  L.  Rynerson,  Esq.,  his 
attorney,  and  afterwards,  on  the  16th  of  May,  1878,  inter- 
posed another  plea  by  Messrs.  Conway  &  Risque.  There- 
upon issue  was  joined,  and  the  case  tried  before  a  jury,  May 
17,  1878,  resulting  in  a  disagreement  of  the  jury.  Having 
been  continued  on  motion  and  a£5davit  at  the  October,  1878, 
term,  it  came  up  for  trial  again  on  the  15th  of  May,  1879. 
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On  that  day  the  record  shows  that  a  jury  was  called  and 
6wom,  and  thereafter  the  plaintifiPs  attorney,  "having  opened 
hia  cause  to  the  jnry,  and  before  any  testimony  had  been  in- 
trodnced,  the  court  having  examined  the  said  declaration  in 
nid  cause,  and  being  of  the  opinion,  and  so  ruling,  that  the 
same  was  insufficient  and  void,  for  reason  of  the  uncertainty 
in  the  description  of  the  premises  in  question,  the  court 
directed  a  nonsuit  to  be  entered  in  said  cause,  and  the  jury 
to  be  discharged." 

''To  this  opinion  and  ruling  of  the  court,  the  plaintiff,  by 
hk  counsel  then  and  there  objected  and  excepted." 

The  specific  assignments  of  error  are : 

1.  The  court  erred  in  directing  a  nonsuit  without  permit- 
ting the  plaintiff  to  introduce  any  evidence. 

2.  The  court  erred  in  directing  a  nonsuit  without  the  con- 
sent of  the  plaintiff. 

3.  The  court  erred  in  deciding  on  its  own  motion  that 
plaintiff's  petition  was  insufficient. 

On  the  hearing  of  the  appeal,  quite  elaborate  arguments 
were  made,  and  numerous  authorities  cited,  for  and  against 
the  proposition  that  the  description  of  the  land  in  the  declar- 
ation was  so  vague  and  uncertain  as  to  make  the  declaration 
defective,  and,  therefore,  justify  action  in  the  court  below. 

These  questions,  however,  are  not  important  if  the  court 
did  not  in  any  case  have  the  power  to  direct  a  nonsuit  with- 
ont  the  consent  of  the  plaintiff.  That  question  is  the  prim- 
ary one  for  consideration. 

The  action  of  the  court  in  directing  the  nonsuit  on  its 
own  motion,  after  an  examination  of  the  declaration,  was 
evidently  based  upon  the  24th  section  of  the  Practice  Act  of 
1851  (General  Laws,  p.  119),  which  reads  as  follows: 

"  When  any  matter  is  plead  by  either  party,  at  any  stage 
of  the  cause,  within  the  time  of  pleading,  it  shall  be  the 
duty  of  the  court,  before  the  same  is  submitted  to  the  jury, 
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to  consider  and  determine  upon  the  snfficienej  of  the  matter^ 
whether  excepted  to  or  not." 

In  this  particular  case,  not  only  had  no  objection  beea 
made  by  the  defendant  to  the  sniQciency  of  the  declaration, 
but  he  had  twice  pleaded  to  it,  and  the  case  had  been  ODoe 
already  tried  before  a  jury,  on  the  pleadings  so  made  up. 
The  action,  therefore,  was  entirely  that  of  theconrt,  as  was 
altogether  proper  under  this  24th  section ;  and  the  question 
that  arises  is,  whether  the  precise  kind  of  action  taken  was 
correct  under  the  law  as  existing  here. 

This  court,  at  its  last  session,  in  the  case  of  Herr^ra  «i. 
Chaves^  ante^  p.  86,  decided  that  the  district  courts  have  no 
power  in  any  case  to  order  a  peremptory  nonsuit  against  the 
will  of  the  plaintiff,  basing  that  decision  on  the  uniform 
rulings  of  the  Supreme  Court  of  the  United  States,  in  a 
long  series  of  cases,  from  the  time  of  Elmore  v.  Chimes  db 
Bealie,  1  Peters,  468,  to  the  present,  and  the  fact  that  the 
decisions  of  that  court  are  conclusive  upon  the  courts  of  New 
Mexico  so  long  as  it  remains  a  territory. 

It  was  contended  on  the  argnmcnt  herein  by  counsel  for  the 
defendant,  that  the  line  of  decisions  of  the  Supreme  Court 
of  the  United  States,  and  that  of  this  court,  in  the  case  of 
Herrera  v.  Chaves^  &up7*a,  only  applied  to  cases  arising  under 
the  common  law,  where  there  was  no  statutory  regulation,  and 
that  the  section  above  cited  from  the  Practice  Act  of  1861 
gave,  by  direct  enactment  of  the  legislature,  this  power  to 
the  courts  in  the  cases  included  within  its  scope.  The  pre- 
cise language  of  that  section  is,  "  It  shall  be  the  duty  of  the 
court  to  consider  and  determine  upon  the  sufficiency  of  the 
matter,  whether  excepted  to  or  not."  The  intention  is,  we 
tlnnk,  to  give  the  court  the  power,  or,  mther,  to  devolv^e 
upon  it  the  duty  of  doing  certain  things  of  its  own  volition, 
which  otherwise  would  only  be  done  on  motion  or  objection 
Uy  a  party,  but  not  to  give  it  authority  to  perform  any  act 
which  it  could  not  legally  do  in  any  other  case,  even  on  such 
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madoQ  or  objection.  It  means  that  it  shall  be  the  duty  of 
the  oourt  to  do  preoiselj  as  much  on  its  own  motion  as  it 
might  do  were  the  motion  made  by  a  party,  and  to  do  it  in 
the  same  way.  The  most  natural  action  of  the  defendant, 
00  finding  the  plaintiff's  declaration  defective,  wonld  be  to 
demur,  and  we  think  the  practical  effect  of  this  statnte  is  to 
place  everydeclaration  in  the  same  position  before  the  conrt 
as  if  a  demurrer  had  been  filed  against  it.  Whatever  action 
the  court  could  take,  if  such  or  any  other  appropriate  course 
had  been  pursued  by  the  defendant  to  bring  in  question  the 
snfSciency  of  the  declaration,  it  has  the  right,  under  that 
statute  to  take,  without  any  suggestion  or  action  by  the  de- 
fendant whatever,  but  no  moi*e. 

Section  26  of  the  same  act  (General  Laws,  p.  119),  says : 
"When  legal  exceptions  are  sustained,  the  opposite  party 
shall  have  leave  to  amend."  The  most  appropriate  form  of 
the  action  of  the  court  would  probably  be  in  exact  conform- 
ity  with  the  statute,  to  enter  its  determination^  that  the  mat- 
ter in  the  declaration  was  insufficient,  with  leave  to  amend. 
Bat,  at  all  events,  it  has  no  greater  power  to  direct  a  non- 
sait  in  such  a  case,  against  the  will  of  the  plaintiff,  than  in  a 
similar  case  where  such  •  action  is  directly  asked  by  the  op- 
posing party  by  motion.  This  case  was  tried  long  before  the 
adjudication  in  this  court  of  the  case  of  Herrera  v.  Chaves^ 
gupraj  and  at  a  time  when,  as  the  record  shows,  even  the  plain- 
tiffs counsel  suggested  and  insisted  that,  for  a  proper  cause  it 
was  correct  practice  at  that  stage  of  the  case  to  direct  and  order 
a  nonsuit ;  but  this  does  not  change  the  law,  nor  lessen  the 
obligation  of  the  decisions  of  the  IJ.  S.  Supreme  Court,  by 
which  we  are  bound  so  long  as  we  are  a  territory.  It  may 
not  be  improper  to  add  here  that,  were  Hew  Mexico  a  state, 
and,  consequently,  possessing  independent  power  to  settle  its 
own  practice,  it  is  more  than  doubtful  whether  this  court 
would  have  followed  the  decisions  of  the  IT.  S.  Supreme 
Oourt  in  this  matter,  rather  than  the  preponderance  of  deci- 
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sions  in  state  conrts,  which  confliet  with  it  Without  con- 
sidering it  necessary  to  inquire  into  any  of  the  other  points 
involved  in  the  case,  we  have  to  hold  that  it  was  error  for  the 
conrt  below  to  direct  a  nonsnit  against  the  will  of  the  plain- 
tiff. The  judgment,  therefore,  is  reversed,  and  the  case 
remanded  to  the  district  conrt  for  a  new  triaL 
All  ooncor. 


^ 


The  TBRRiroRT  of  Nbw  Mexioo,  Appellee,  r.  David  Buda- 

BAUOH,  Appellant. 

January  f i»  1881. 

Pbaottob  oh  Rsvibw.    (1)  InBMffidml  biU  of  eauepltont. 

1.  The  bill  of  exceptions  stated  tliat  the  defendant  excepted  to  an  in- 
struction aslced  for  by  himself  and  given  by  the  court  It  referred 
CO  the  transcript  for  matter  which  was  intended  to  be  part  of  the  bill 
of  exceptiona  It  omitted  to  state  a  number  of  instructions  whidi  it 
stated  were  refused  by  the  court,  and  such  refusal  excepted  to  by  the 
defendant  It  had,  at  the  close  of  the  testimony,  no  certificate  of 
the  Judge  that  it  contained  all  of  the  evidence. 

SM,  unnecessary  to  examine  the  case,  and  that,  perliaps,  the  appeal 
might  properly  have  been  diamiased,  bat  that  Judgment  would  lie 
afflrmed. 

Appeal  from  District  Oonrt  of  Santa  Fe  connty. 

Parks,  Associate  Justice :  The  appellant  in  this  case 
seems  to  have  abandoned  his  appeal,  and  as  the  bill  of  excep- 
tions is  imperfect,  it  may  be  briefly  disposed  of. 

There  is  no  certificate  of  the  presiding  jndge  at  the  close 
of  the  testimony  that  it  contains  all  of  the  evidence.  In  the 
body  of  the  bill,  there  is  a  reference  to  the  transcript  for 
matter  which  is  thus  intended  to  be  made  a  part  of  the  bill 
of  exceptions. 

A  number  of  in^tmctions  which  it  is  stated  were  refused 
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by  the  cenrt  are  nowhere  to  be  found  in  the  bill  or  transcript, 
although  it  is  stated  they  were  refused  by  the  court,  and 
such  refusal  excepted  to  by  the  defendant  And  the  defen- 
dant, as  excepting  to  an  inBtmction,  asked  for  by  himself 
and  given  by  the  conrt. 

As  we  understand  the  case,  it  is  not  necessary  to  examine 
it  farther.  Perhaps  the  court  might  properly  have  dismissed 
the  appeal,  but  we  deem  it  better  to  affirm  the  judgment 

Judgment  affirmed. 


HmtT  Babsvsl,  Appellee,  y.  Wiluam  E.  Iswdt,  Appellant. 

Jaoiuary  $1, 1889. 

Atpbals  7R01C  Justice  of  thb  Paacb.    (1)  District  court  governed  by 

vhai  lavu  <u  to  jurisdiction  and  procedure. 
Bbfleyin.    (3)  Value  must  be  stated  in  affidavit,  or  lorit  will  be  guaehed: 

Statute  requiring  this  not  repealed. 
SiiOL    (3)  Ovnimon  to  stale  value  in  affidavit  not  cured  by  verdict. 
Dkmubbsb.    (4)  Rule  that  pleading  aver  waives  demurrer  is  not  appUcaNe 

injuiUce^s  court 
CouBT  OF  JusTiCB  OF  THE  Peacb.    (5)  Bcplemu :  Plea  of  not  guHty  not 

presumed  where  not,  in /act,  made. 
Affbalfrox  JuffnOB.    (6)  Jurisdiction  of  Justice  must  appear  in  order 

1o  enabfe  district  court  to  try  ease  de  novo, 
Rbflkvin.    (7)  Dismissals  in,  under  statute. 
SucB.    (8)  Dismissals  for  fatal  irregularity  in  affidavit. 
Saxe.    (9)  Proper^  lost  or  destroyed,  remedy  of  defendant 

I    District  courts,  in  the  trial  and  disposition  of  causes  upon  appeals 

from  jofitices'  courts,  are  to  be  governed  by  tlie  same  laws  relating  to 

Jorisdictlon,  and  the  kind  of  judgments  to  be  entered,  as  well  as  the 

nature  of  the  pleadings  and  the  modes  of  acquiring  jurisdiction  by 

the  court  of  the  parties  and  subject  matters  within  such  jurisdiction 

that  are  prescribed  by  law  to  be  observed  in  like  proceedings  before 

jostices  ot  the  peace.    That  is,  the  district  court  upon  appeals  from 

josUoes  of  the  peace  sits  as  a  court  of  special  and  limited  jurisdiction, 

and  not  of  general  jurisdiction. 
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2.  The  statute  required  the  affidavit  for  a  writ  of  rei^vin  to  be  issaed 
by  a  Justice  of  the  peace  to  state  the  value  of  the  goods  or  chattels 
sought  to  be  replevied,  but  in  a  subsequent  section  it  prescribed  a  form 
for  such  an  affidavit,  in  which  the  statement  as  to  value  was  not 
included. 

Held,  That  the  adoption  of  this  form  in  the  statute  was  not  a  repeal 
of  the  preceding  section  requiring  the  value  to  be  given. 

Held,  That  the  affidavit  for  a  writ  of  replevin  before  a  justice  of 
the  peace  must  contain  an  averment  of  value  in  order  to  authorize 
the  issuing  of  the  writ.  That  such  statement  of  value  was  necessary 
in  order  to  show  that  the  Justice  had  jurisdiction,  and,  also,  in  otder 
to  estop  the  plaintiff  from  showing  a  different  value  should  it  become 
his  interest  to  do  so.  And  the  affidavit  being  insufficient  because  it 
contained  no  statement  of  value,  the  writ  should  have  been  quasfied. 

8.  Where  the  affidavit  in  replevin  before  a  justice  of  the  peace  omits  to 
state  the  value  of  the  property,  and  is  objected  to  for  this  reason,  but 
the  objection  is  overruled,  trial  had  and  verdict  rendered,  the  defect 
in  the  affidavit  is  not  cured  by  the  verdict. 

4.  The  rule  that  pleading  over  by  a  defendant  to  a  declaration  adjudged 
good  on  demurrer  is  a  waiver  by  him  of  any  right  he  might  have  had 
to  question  in  the  appellate  court  the  correctness  of  the  decision  by 
the  lower  cx>urt  on  such  demurrer,  is  a  technical  rule  respecting  writ- 
ten pleadings  in  a  court  of  general  jurisdiction.  In  an  action  of 
replevin,  before  a  Justice  of  the  peace,  a  motion  to  quash  the  writ 
for  a  defect  in  the  affidavit  was  made  and  overruled,  after  which  the 
parties  proceeded  to  trial 

Held,  That  the  motion  to  quash  was  not,  in  effect,  a  demurrer,  and 
that  pleading  and  going  to  trial  after  the  motion  to  quash  was  not  a 
waiver  of  the  defect  in  the  writ. 

5.  Where,  in  an  action  of  replevin,  before  a  justice  of  the  peace,  no  plea 
of  not  guilty  was  ever  filed,  nor,  if  oral,  was  it  entered  upon  the 
docket  of  the  justice,  no  such  plea  can  be  assumed  to  have  been  made. 

G.  On  appeal  from  a  justice  of  the  peace,  the  district  court  has  no  right 
to  proceed  to  trial  de  novo,  without  having  before  it  a  prima  facie  case 
showing  that  the  justice  had  jurisdiction*  Such  Jurisdiction  cannot 
be  presumed. 

7.  Section  53  of  tlie  act  relating  to  justices  of  the  peace  (Gkn.  Laws  N. 
M.,  Prince  ed.,  96)  providing  that,  "  If  the  plaintiff  discontinue,  suf- 
fer a  nonsuit,  or  if  he  should  otherwise  fail  to  prosecute  his  suit  to 
final  judgment,  it  shall  be  the  duty  of  the  justice  to  summon  a  jury 
as  hereinbefore  provided, to  impanel  and  swear  the  same  to  inquire  and 
assess  the  value  of  the  goods  and  chattels  replevied,  together  with  ade- 
quate damages  for  the  detention  of  the  same;  or,  if  on  trial  of  the  issue 
joined  the  jury  shall  find  for  the  defendant,  the  value  of  the  goods  and 
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chattels, together  with  adequate  damage  for  the  detention  thereof,  shall 
be  assessed  by  the  Jury,  and  the  justice  shall  render  Judgment  in  favor 
of  defendant  for  such  value  and  damages  so  found  by  the  Jury,  but, 
if  the  jury  shall  find  that  the  defendant  did  detain  such  goods,  and 
that  they  were  the  property  of  tlie  plaintiff,  they  shall  assess  adequate 
damages  for  suoh  detention,"  relates  exclusively  to  actions  of  replevin 
that  have  been  in  all  respects  regularly  and  properly  commenced  and 
the  statute  fully  complied  with  so  that  so  far  as  the  regularity  of  the 
proceedings  is  concerned,  a  trial  upon  the  merits  might  have  been  had. 
It  does  not  apply  to  dismissals  for  irregularity,  e.  g.^  defect  in  affidavit 
occasioned  by  omission  to  state  value  of  property  replevied  therein. 

&  If  the  action  of  replevin  is  dismissed  for  an  irregularity  which  pre< 
eludes  atrial  upon  the  merits,  e.  g.,  &  defect  in  the  affidavit,  cousist- 
hig  of  an  omission  to  state  the  value  of  the  property,  the  court  is  to 
order  a  return  of  the  property  to  the  defendant  witii  ncMninal  dam- 
ages; but  there  should  be  no  assessment  of  value  or  of  damages  by  a 
Jury  and  Judgment  therefor.  The  plaintifl  is  not  precluded  by  this 
from  bringing  a  new  action  to  determine  his  right  to  the  property. 

9l  If,  during  the  pendency  of  the  proceedings  in  replevin  the  property 
shall  iiare  been  lost^  destroyed,  or  disposed  of  so  that  no  return 
thereof  can  be  made,  the  only  remedy  of  the  defendant  would  seem 
to  be  either  to  sue  on  the  bond,  or  to  sue  for  damages  for  the  unau- 
thorized and  unlawful  taking  and  conversion  of  the  property. 

Appeal  from  the  Dietrict  Court  of  Oolf ax  oonnt j,  Pjunob,  J. 

This  IB  an  action  of  replevin  brought  before  Fbancib 
Matlasd^  a  justice  of  the  peace,  in  precinct  No.  2y  Colfax 
county,  on  the  fourth  da;  of  June,  1881,  by  Henry  Barruel, 
plaintiff  below,  against  William  H.  Irwin,  defendant  below, 
for  the  recovery  of  a  gray  mare. 

PlaintifE's  action  was  based  upon  an  affidavit  made  by  him, 
that  he  had  ^'good  right  to  the  possession  of  the  following 
described  goods  and  chattels,  and  that  the  same  were  wrong- 
fully detained  by  the  said  William  K.  Irwin,  one  gray  mare." 
Upon  such  affidavit,  the  justice  issued  his  writ  of  replevin, 
the  property  was  replevied,  a  trial  had  and  a  verdict  and  * 
judgment  rendered  in  favor  of  plaintiff,  from  which  defend- 
ant ]q)pealed  to  the  district  court  for  Colfax  county. 

Afterwards,  at  the  August  term,  A.  D.  1881,  of  said  court 

held  in  said  connty,  the"  defezidant  filed  his  motion  to  quash 
15 
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the  writ,  and  dismiss  said  canse  and  alleged  and  set  forth  the 
following  reasons  therefor : 

I^irst  It  does  not  appear  from  the  affidavit  or  otherwise, 
that  the  justice  had  jurisdiction  to  try  said  cause* 

Second.  No  affidavit  as  required  by  law  was  filed  by  the 
plaintiff  to  authorize  the  issuance  of  the  writ. 

Third.  The  affidavit  filed  in  said  cause  does  not  state  the 
value  of  the  property  daimed. 

FovHh,  The  affidavit  filed  does  not  contain  any  soffident 
description  of  the  property  claimed. 

Which  motion  was  by  the  court  denied|  to  which  defend- 
ant then  and  there  excepted. 

The  cause  was  thereupon  tried  by  a  jury  in  said  court,  and 
a  verdict  returned  in  favor  of  the  plaintiff,  upon  which  ver- 
dict the  court  rendered  judgment  for  plaintiff.  Defendant, 
by  his  counsel,  then  entered  motions  to  arrest  judgment,  and 
for  a  new  trial,  which  were  denied. 

He  therefore  brings  this  cause  here  by  appeal,  and  relies 
upon  the  followiug  grounds  for  a  reversal  of  the  judgment 
of  the  court  below,  viz. : 

FivBt.  It  does  not  appear  from  the  affidavit  or  otherwise, 
that  the  justice  of  the  peace  had  jurisdiction  to  try  said  cause. 

Second.  No  affidavit,  as  required  by  law,  was  filed  by  the 
plaintiff  to  authorize  the  issuance  of  the  writ. 

Third.  The  affidavit  filed  in  said  cause,  does  not  state  the 
value  of  the  property  claimed. 

Fowrth.  The  affidavit  filed  does  not  contain  any  sufficient 
description  of  the  property  claimed. 

Frank  Springer  and  Catron  dk  Thornton^  for  appellant 

As  to  the  first  ground  of  exception,  it  is  absolutely 
"necessary  that  the  affidavit  in  an  action  of  replevin  before  a 
justice  of  the  peace,  should  set  forth  such  a  statement  of 
facts  as  will  clearly  confer  jurisdiction.  Justice's  courts  are 
courts  of  special,  limited  and  inferior  jurisdiction,  and  their 
authority  is  derived  wholly  from  the  statutes,  and  must  bo 
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atricUy  pursued :  MaUoch  v.  Sbrwage^  8  Ind.,  67 ;  Evanz 
V.  Piercej  8  111.  (2  Scam.),  468 ;  Pendleton  v.  Fawlery  6 
ArL,  41 ;  Beeves  v.  Clarky  5  Ark.,  27 ;  Martin  v.  Fales^  18 
Me.,  23 ;  Leoy  v.  Shermcm^  6  Ark.,  182 ;  Everett  v.  Clements 
<t  Thompson^  9  Ark.,  478 ;  WUliams  v.  Bower^  26  Mo., 
601 ;  Butler  etaZ  v.  Wilson^  10  Ark.,  813;  Van  Bibber  v. 
Van  Bibber^  10  Humph.,  53.  . 

Afl  to  the  second  ground  of  exception,  the  statute  has 
dearlj  set  forth  what  the  afSdavit  in  replevin  before  a  jus- 
tice t>f  the  peace  shall  contain  (Prince's  General  Laws  of 
New  Mexico,  page  96,  sec.  60),  and  without  such  specific 
oompliance  with  the  statute,  the  justice  has  no  authority  to 
iasue  his  writ  or  to  proceed  in  any  other  respect  in  the  cause. 
In  such  a  proceeding  he  derives  jurisdiction,  if  at  all,  wholly 
from  the  affidavit  which  is  the  foundation  of  the  suit 

The  jurisdiction  of  a  justice  of  the  peace  must  appear 
from  the  records  of  the  proceedings  and  will  not  be  pre- 
sumed :  Beeves  v.  ClcMrk^  6  Ark.,  27 ;  JoUey  v.  FoUzy  84 
Cal.,  321 ;  Trader  v.  Eee^  2  111.  (1  Scam.),  658 ;  SbroMghan 
V.  Inge^  5  Ind.,  157 ;  StaU  v.  Hartwdt,  86  Me.,  129  ;  Lane 
V.  CraOnfy  42  Me.,  327 ;  Staie  y.  HaU,  49  Me.,  412 ;  B^^e 
9.  Ford^  4  Mass.,  641. 

As  to  the  third  ground  of  exception,  an  allegation  of  the 
value  of  the  property  is  necessary  to  give  jurisdiction  to  the 
jofltice.  The  language  of  the  statute  not  only  is  positive, 
bat  prohibitory.  It  declares  that  no  writ  of  replevin  shall 
issue,  unless  the  plaintiff,  etc.,  shall  file  an  affidavit  witli  the 
justice,  stating,  etc.,  and  stating  the  value  of  the  property, 
and  every  writ  of  replevin  issued  without  such  affidavit  shall 
be  quashed :    General  Laws  N.  M.,  p.  95,  sec.  50. 

There  is  nothing  in  the  form  prescribed  in  the  justice  of 
the  peace  act  in  conflict  with  this,  or  which  in  any  manner 
supersedes  the  necessity  of  stating  value.  In  construing  two 
statutes  relating  to  the  same  subject,  that  which  is  posi- 
tire  and  certain  must  prevail:    In  the  matter  of  Watts, 
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I  New  Mexico,  541 ;  Potter's  Dwarris  <m  Statutes,  etc.,  110, 
154  and  155. 

As  to  the  fourth  ground  of  exception,  the  descriptioxi, 
"  one  gray  mare/*  is  too  vague  and  indefinite.  The  property 
should  be  described  with  such  particularity  that  a  judgment 
in  the  case  could  be  pleaded  in  bar  in  another  action. 

Furthermore,  the  value  is  part  of  the  description,  just  aB 
material  and  essential  as  any  other ;  the  purpose  of  a  descrip- 
tion is  to  enable  the  court  to  act  in  the  case,  to  determine  the 
propriety  of  the  remedy  sought,  its  jurisdiction  to  try;  and 
its  capacity  to  render  a  judgment.  If  the  description  fails 
to  furnish  the  court  with  this  information,  it  ift  fatally 
defective. 

In  this  respect  the  affidavit  does  not  comply  with  the  form 
prescribed,  which  requires  that  it  shall  describe  the  gooda 
and  chattels. 

Jurisdiction  of  courts  of  limited  jurisdiction  must  appear 
from  the  record :    8  Peters,  444. 

If  legislature  prescribes  a  rule,  although  it  may  be  techni- 
cal, the  court  is  bound  by  it :    7  Wall.,  310,  311. 

Appearance  does  not  waive  want  of  jurisdiction  of  the 
subject  matter :  United  StcUes  v.  Yates^  6  How.,  608 ;  29 
Conn.,  417 ;  30  Ala.,  602. 

Breeden  cfe  Waldo^  for  appellee. 

The  affidavit  for  replevin  was  sufficient,  as  it  literally  fol- 
lowed the  form  prescribed  by  the  statute :  Prince's  Statutes, 
sec  134,  page  109;  Prince's  Statutes,  Form,  page  IIS. 

The  description  of  the  property  was  sufficient,  as  it  appears 
that  the  officer  who  held  the  writ  was  able  to  find  and  did 
find  the  property  sought  to  be  replevied. 

A  description  in  replevin  need  only  to  be  sufficient  to  ena- 
ble the  officer  to  find  the  property  and  execute  the  writ : 

II  iU  V.  Robinson^  16  Ark.,  90;  Stevens  v.  Oeman^  1  Mich., 
92 ;  FanoeU  v.  Fax^  18  Mich,,  16& 
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The  defendant's  objection  to  the  affidayit  came  after  he  had 
appeared  and  pleaded  and  after  a  trial  npon  the  merits.. 

It  was,  therefore,  too  late :    Brawn  v.  KeUer^  Z%  111.,  151. 

A  motion  based  npon  irregnlarity  in  issuing  the  writs,  or 
Insnfficiencies  in  the  affidavit,  comes  too  late  after  pleading 
to  the  merite.  Sach  irregularities  and  insnfficiencieB  are 
waived  by  pleading  to  the  merits,  and  cured  by  verdict : 
Frink  «.  Flcmagan^  6  HI.,  85 ;  &taUh,  v.  Emrnerson^  16  Ind., 
355 ;  Bales  v.  SooU,  26  Ind.,  203. 

The  affidavit  and  writ  in  this  case,  if  defective,  were  amend- 
able: Jacques  V.  Sanderson^  8  Oush.,  271 ;  Frink  v.  Flanv- 
agar^  6  111.,  35;  Perkins  v.  Smith,  4  Blackford^  299; 
8  Hump.  (Tenn.),  697 ;  Frinctfs  Statutes,  119. 

If  the  affidavit  was  amendable,  insufficiencies  and  defects 
therein  were  cured   by  verdict:    Haverhill  v.  Gro7iin,  4 
Allen  (Mass.),  141 ;  Robinson  v.  English^  34  Pa.  State,  324 ; 
Bean  v.  MiicheUy  18  Mich.,  207 ;  Lane  v.  Maine  M.  F.  Ins. " 
Co.,  12  Me.,  44. 

The  defendant's  motion  to  quash  in  the  district  court  was 
in  effect  a  demurrer,  and  the  objection  was  waived  by  plead* 
ing  over :  United  States  v.  Boyd,  5  Howard,  29 ;  Walki^is 
V.  United  StateSy  9  Wall.,  762 ;  BedU  v.  Terty,  1  New  Mex., 
513. 

The  defendant  had  two  trials  on  the  merits  and  t^ivo  ver. 
diets  against  him.  Substantial  justice  having  been  done,  the 
court  should  not  disturb  the  judgment :  Dan/oson  v.  Wisner, 
11  Iowa,  36 ;  Kamey  v.  Fmsley,  18  Iowa,  89-94 ;  46  111., 
112 ;  47  IlL,  178 ;  5  Ohio,  109 ;  1  Peters,  183 ;  1  Ohio,  865. 

Bbibtol,  Associate  Justice :  This  is  an  action  of  replevin 
originally  before  a  justice  of  the  peace  of  Colfax  county,  in 
the  first  judicial  district,  by  Henry  Barrel,  for  the  recovery 
of  the  possession  of  a  domestic  animal  described  as  a  '^  gray 
mare,"  and  for  damages. 

The  case  was  tried  before  the  justice  by  a  jury,  who  ren- 
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dered  a  verdict  in  favor  of  the  appellee  and  against  William 
K.  Irwin,  the  appellant,  on  the  main  iaeae  and  for  damages 
in  the  sum  of  five  dollars. 

It  does  not  appear  from  the  record  that  any  formal  judg- 
ment wais  entered  by  the  justice  on  this  verdict,  and  perhaps 
none  was  necessary  for  the  purpose  of  an  appeal  to  the  dis- 
trict court 

The  case  was  appealed  on  behalf  of  the  appellant  to  the 
district  court  for  that  county.  A  trial  de  novo  was  held  in 
that  court  before  a  jury,  who  rendered  a  verdict  of  guilty 
against  the  appellant.  No  value  of  the  property  replevied 
or  damages  seem  to  have  been  assessed  by  the  jury. 

The  only  judgment  rendered  by  the  court  below  was  that 
the  appellee  (plaintiflE  below),  Henry  Barruel,  "have  and 
retain  possession  of  the  property  heretofore  replevied  herein, 
and  also  that  he  recover  of  the  said  defendant  (appellant  here), 
William  K.  Irwin,  his  costs  in  this  behalf  expended  as  well 
as  in  the  court  below  (justice's  court)  as  in  this  court  (the  dis- 
trict court  below)  taxed  at  $38.60,  and  that  he  have  execu- 
tion therefor."  The  case  is  here  by  appeal  from  that  judg^ 
ment. 

The  affidavit  for  the  writ  of  replevin  made  before  the  jus* 
tice,  and  on  which  the  case  was  originally  tried  before  him 
and  on  which  a  trial  de  novo  in  the  court  below  was  had.  is 
as  follows : 

"  HENRY  BABRTTEL  I 

WILLIAM  IRWm.  ) 

"  The  above  named  Henry  Barruel,  being  duly  sworn,  says 
that  he  has  good  right  to  the  possession  of  the  following 
described  goods  and  chattels,  and  that  the  same  are  wrong- 
fully detained  by  the  said  William  Irwin,. one  gray  mare. 

"HENRY  BARRUEL. 


"Sworn  to  and  described  before  me«  > 


this  4th  day  of  June,  1881. 

"FRANCIS  MAYLAND, 
"Justice  of  the  Peace  Precinct  No,  8,  Od^am  Oown^i.' 
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On  tliis  affidavit  a  writ  of  replevin  in  the  usual  form  was 
issued  by  the  justioe  and  placed  in  the  hands  of  a  constable 
to  be  served. 

The  constable  returned  the  writ  of  the  justice  with  his 
written  indorsement  thereon  as  to  his  doings  thereunder,  as 
follows : 

"  Served  on  the  4th  day  of  June,  1881. 

"F.  E.  FRANKLIN, 

The  affidavit  for  a  writ  of  replevin,  and  the  writ  itself 
with  the  aforesaid  return  of  the  constable  indorsed  thereon, 
being  in  this  condition,  the  case  was  presented  to  the  court 
below  for  trial ;  but  before  any  other  proceedings  therein 
took  place,  the  appellant,  by  his  attorney,  appeared  and  inter- 
posed the  following  motion,  viz.:  "Kow  comes  the  said 
defendant  and  moves  the  court  to  quash  the  writ  in  tlie 
above  entitled  cause,  and  to  dismiss  said  cause  for  the  follow 
ing  reasons : 

^FtrgL  It  does  not  appear  from  the  affidavit  or  otherwise 
that  the  justice  had  jurisdiction  to  try  said  cause. 

^Second.  No  affidavit  as  required  by  law  was  filed  by  the 
plaintiff  to  authorize  the  issuance  of  the  writ. 

^Third.  The  affidavit  filed  in  said  cause  does  not  state  tlie 
value  of  the  property  claimed. 

^Fourth.  The  affidavit  filed  does  not  contain  any  sufficient 
description  of  the  property  claimed." 

This  motion  was  argued  by  counsel  for  the  respective  par- 
ties^ and  after  being  submitted,  was  overruled  by  the  court, 
and  an  exception  to  such  ruling  was  taken  by  the  appellant. 
After  this,  leave  was  granted  for  the  officer  to  amend  his 
return  to  the  writ  by  showing  service  on  the  defendant,  and 
taking  the  "  chattel  described  in  the  writ,  to  wit,  the  gray 
mare,"  from  the  defendant,  and  delivering  the  same  to  the 
plaintiff  before  the  return  day  of  this  wx'it.  The  parties  then 
vent  to  trial,  resulting  in  the  verdict  and  judgment  aforesaid. 


232  SCTPREME  COURT  OP  NEW  MEXICO. 

Barrad  ▼.  Irwin. 

The  only  question  raised  by  the  appellant  id  whether  tlio 
oTerruling  the  motion  to  quash  the  writ  by  the  court  below, 
is  such  error  as  will  justify  this  court  in  reversing  or  modi- 
fying the  judgment  below. 

Section  77  of  the  act  relating  to  justices  of  the  peace  ad 
to  appeals,  provides  as  follows :  ^^  The  case  upon  such  appeal 
shall  be  tried  ds  novOy  and  the  same  rules  shall  govern  the 
district  court  in  said  trial,  that  are  prescribed  for  the  govern- 
ment of  justices'  courts :"  General  Laws  N.  M.,  Prince's  ed., 
101.  We  understand  from  this  that  district  courts,  in  the 
trial  and  disposition  of  causes  upon  appeals  from  justices' 
courts,  are  to  be  governed  by  the  same  laws  relating  to  juris- 
diction and  the  kind  of  judgments  to  be  entered,  as  well  as 
the  nature  of  the  pleadings  and  the  modes  of  acquiring 
jurisdiction  by  the  coui^t,  of  the  parties,  and  subject  matters 
within  such  jurisdiction,  that  are  prescribed  by  law  to  be 
observed  in  like  proceedings  before  justices  of  the  peace. 
That  is,  the  district  court,  upon  appeals  from  courts  of  jus- 
tices of  the  peace,  sits  as  a  court  of  special  and  limited  juris- 
diction, and  not  of  general  jurisdiction. 

In  referring  to  the  statutory  proceedings  before  justices 
of  the  peace,  touching  the  action  of  replevin,  we  find  that 
sections  48,  49  and  60  of  said  act  provide  as  follows : 

Section  48.  "  Whenever  any  goods  or  chattels  are  wrong- 
fully taken  or  obtained,  the  value  of  which  shall  not  exceed  one 
hundred  dollars,  an  action  of  replevin  may  be  brought  by 
the  person  having  a  right  to  the  immediate  possession  for  the 
recovery  thereof,  and  the  damages  sustained  by  reason  of  the 
unjust  capture  or  detention,  as  is  hereinafter  specified." 

Section  49.  "  Actions  of  replevin  shall  in  all  cases  be  com- 
menced by  a  writ  which  shall  be  returnable  in  the  same 
manner  as  a  summons." 

Section  50.  "  No  writ  of  replevin  shall  issue  unless  the 
plaintiff,  his  agent  or  attorney,  shall  file  an  affidavit  with  the 
justice,  stating  that  the  goods  and  chattels  are  wrongfully 
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detained  bj  the  defendant,  and  stating  the  value  thereof, 
and  that  he  has  a  right  to  the  possession  thereof ;  and  every 
writ  of  replevin  issued  without  such  ajBidavit,  shall  be  quashed 
at  the  cost  .of  the  plaintiJS :  Id.^  95. 

Section  IM  of  the  same  act  is  as  follows,  vis. :  ^  The  fol- 
lowing forms  are  prescribed  for  the  use  of  justices  of  the 
peace  in  the  actions  mentioned,  and  shall  be  used  by  them 
in  all  cases :"    Id.y  109. 

After  which  follow  various  forms,  and  among  them  is  a 
form  for  an  affidavit  for  a  writ  of  replevin,  as  follows : 


a  D.  f  ^ 


lepleviif  before  E.  F..  Justice  of  the  Peace  for 
township,  in  ..••..• county. 


"  The  above  jiamed  A.  B.,  being  duly  sworn,  says,  that  he 
has  good  right  to  the  possession  of  the  following  described 
goods  and  chattels,  and  tliat  the  same  are  wrongfully  detained 
by  the  said  0.  D.  (here  describe  goods  and  chattels.) 

"Sworn  to  and  subscribed  before  me,  > 

th]a....dayof 18    .     )     JuaUea qf ihe FlMee.*'     id,  118. 

It  will  be  observed  that  in  this  form  of  affidavit,  the  allega- 
tion of  value  of  tlie  property  to  be  replevied,  required  by 
the  aforesaid  section  50,  is  omitted. 

The  aflS^davit  in  this  case  is  in  pursaance  of  this  form,  and 
omits  the  averment  of  the  value  of  the  property. 

By  no  rale  of  construction  of  statutes  can  the  adoption  of 
this  form,  under  the  circumstances,  be  construed  as  a  repeal 
of  as  much  of  said  section  50,  as  requires  an  averment  of 
▼alue  in  the  affidavit.  Both  of  these  sections,  with  all  their 
provisions,  are  still  in  force.  There  is  no  inconsistency  or 
conflict  between  them  that  cannot  be  perfectly  harmonized. 
The  averment  of  value  in  the  affidavit  is  as  necessary  now 
as  before  the  adoption  of  the  form.  The  provisions  of  said 
section  50  being  still  in  force,  they  must  be  considered  a* 
controlling  the  form.  The  affidavit,  therefore,  among  othei 
re^juir^mentsy  n^ust  contain  an  averment  of  value  in  order  U* 
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authorize  the  issning  of  the  writ.  It  is  a  neceesarj  and  sub- 
stantial requirement,  and  something  more  than  a  mere  tech- 
nicality of  the  law.  On  general  principles  applicable  to 
courts  of  inferior  and  limited  jurisdiction,  where  nothing 
can  be  presumed  to  be  regular,  such  averment  in  the  affidavit 
as  to  the  value  of  the  property  becomes  a  necessity  in  order 
to  show  that  such  value  is  within,  and  does  not  exceed  the 
jurisdiction  of  the  justice.  Upon  this  ground  the  defendant 
has  a  right  to  insist  upon  this  requirement  before  going  to 
trial.  He  also  has  the  right  to  insist  upon  to  estop  the  plain- 
tiff from  attempting  to  ^ow  a  different  yalue,  should  it  be- 
come his  interest  to  do  so.  The  statute  in  this  respect  is 
mandatory  in  its  terms,  and  determines  what  the  result  shall 
be  if  there  is  any  material  omission  in  the  affidavit.  Reple- 
vin being  a  special  and  extraordinary  remedy,  tlie  provisions 
of  the  statute  must  be  strictly  complied  with :  Wells  on 
Replevin,  sees.  649,  661,  662  and  664.  The  overruling  the 
motion  to  quash  the  writ  for  insufficiency  of  the  affidavit, 

was  error.    The  affidavit  was  the  foundation  of  the  suit : 

f 

/d.,  661.  It  is  what  must  confer  jurisdiction  on  the  justice 
to  entertain  the  suit  upon  appeal ;  it  is  what  the  district 
court  must  look  to  as  conferring  upon  it  the  right  to  proceed 
to  a  trial  de  novo.  The  appellant  interposed  his  objections 
to  the  sufficiency  of  the  affidavit  at  the  proper  stage  of  the 
proceedings.  They  were  overruled  and  excepted  to.  The 
questions  involved  relating  to  jurisdiction  and  the  ruling 
erroneous,  it  became  and  is  reversible  in  this  court.  But  it 
is  contended,  on  behalf  of  the  appellee,  that  inasmuch  as  the 
affidavit  was  amendable,  any  defect  thei'ein  was  cured  by 
verdict,  and  we  are  referred  to  the  case  of  Tug  Boat,  K  P. 
DorTy  V.  Asa  K  Waldron  et  al.^  62  HI.,  221,  as  authority. 
That  was  an  action  brought  in  a  court  of  general  jurisdic- 
tion by  attachment  against  a  vessel,  for  supplies  furnished. 
In  the  appellate  court  it  was  objected  that  the  proceedings 
failed  to  show  that  the  court  had  jurisdiction,  and  that  the 
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tflidavit  did  not  show  that  the  supplies  were  furnished  at  the 
home  port  of  the  vessel,  and  that  she  was  a  domestic  vessel. 

It  was  held  by  the  appellate  conrt  that  as  the  objection 
was  one  that  might  have  been  obviated  by  amendment,  if 
made  in  the  conrt  below,  it  came  too  late  when  urged  for  the 
first  time  in  that  court. 

This  is  not  an  anthorit j  in  this  case :  1st  Because  this 
action  originated  in  a  justice's  court,  where  jurisdiction  is 
never  presumed,  but  must  appear  affirmatively  upon  the  rec- 
ord ;  and  2d.  The  objection  was  properly  raised  in  the  court 
below  and  improperly  overruled.  It  is  not,  therefore,  urged 
for  the  first  time  in  this  court.  Defects  which  would  be 
fatal  on  demurrer  on  other  forms  of  legal  exception,  are 
never  cured  by  verdict  except  on  the  ground  that  the  objec:. 
tion  was  not  interposed  at  the  proper  time. 

It  is  further  contended  on  behalf  of  the  appellee  that  the 
motion  to  quash  was  in  effect  a  demurrer,  and  that  the  objec- 
tion to  the  affidavit  raised  thereby  was  waived  by  pleading 
over. 

The  mle  that  pleading  over  by  the  defendant  to  a  declarar 
tioQ  adjadged  good  on  demurrer  is  a  waiver  by  him  of  any 
right  he  might  have  had  to  question  in  the  appellate  court 
the  correctness  of  the  decision  by  the  lower  court  on  such 
demurrer,  is  a  technical  mle  respecting  written  pleadings  in 
a  conrt  of  general  jurisdiction.  This  rale,  in  our  opinion, 
can  have  no  application  to  the  question  now  under  considera- 
tion  in  this  case.  There  are  no  formal  pleadings  by  either 
parfy  appearing  of  record.  The  only  thing  indicating  the 
appellee's  cause  of  action  is  this  defective  affidavit  for  a  writ 
of  replevin.  Although  the  statute  provides  for  a  formal 
plea  of  not  guilty  on  the  part  of  the  defendant  below  (Gen. 
Laws  N.  M.,  Princess  ed.,  96),  yet  no  such  plea  was  ever 
filed,  or  if  oral,  none  was  entered  in  the  docket  of  the  justice, 
and  being  a  court  of  special  and  limited  jurisdiction,  no 
Bnch  plea  by  the  act  of  the  defendant  can  be  assumed. 
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The  plea  of  the  defendant  was  in  by  operation  of  law^  if  at 
alL  His  appearance  in  court  after  having  raised  by  motion 
the  proper  objections  to  the  sufficiency  of  the  affidavit  and 
the  decision  of  the  court  overruling  the  same,  cannot  be  con- 
sidered as  a  pleading  over  and  a  waiver  of  such  objections. 

The  court  below  had  no  right  to  proceed  to  trial  before 
having  before  it  2^  prima  facie  case  showing  that  the  justice 
had  jurisdiction. 

There  is  nothing  upon  the  record  showing  the  rahie  of  the 
property  or  the  jurisdiction  of  *  the  justice  or  of  the  court 
below.    It  cannot  be  presumed. 

Amendments  to  the  affidavit  may  be  permitted  to  oorrect 
mistake  and  in  furtherance  of  justice,  but  leave  to  amend 
rests  in  the  sound  discretion  of  the  court,  to  be  exercised  in 
the  first  instance  with  caution :  Wells  on  Replevin,  sec  665, 
note  6.  If  it  is  quashed,  the  suit  is  no  longer  pending  for 
any  purpose  except  to  render  the  proper  judgment  in  favor 
of  the  defendant :  Ihid.^  sec.  518.  The  question  here  pre- 
sents itself  as  to  what  should  be  done  and  as  to  what  kind  of 
judgment >ehonld  be  rendered  in  case  the  writ  is  quashed  and 
the  snit  dismissed  on  the  sole  ground  of  informality  and 
irregularity.  In  consequence  of  such  irregularity,  there  has 
been  no  opportunity  to  try  the  case  on  its  merits,  or  in  any 
manner  to  determine  the  question  of  title  or  right  of  posses- 
sioD.  In  such  case  no  evidence  of  the  plaintiff's  title  can  be 
given,  when,  perhaps,  if  an  opportunity  had  been  afforded  liim, 
he  might  have  been  able  to  show  by  competent  proof,  that  he 
was  the  owner  of  the  property  and  entitled  to  its  possession : 
Ihid.^  sec.  47.  Heretofore  it  may  have  been  considered, 
perhaps,  that  sec.  53  of  the  act  relating  to  justices  of  tlite 
peace  (Gen.  Laws  N-  M.,  Prince's  ed.,  96),  prescribe  the  kind 
of  judgment  to  be  rendered  in  such  case,  and  what  is  to  be 
done  as  the  basis  of  such  judgment.  That  section  provides 
as  follows :  *  *  ♦  « If  the  plaintiff  discontinue,  suffer  a 
nonsuit,  or  if  he  should  otherwise  fail  to  prosecute  his  suit 


JANUARY  TERM,  1882.  287 

Banael  t.  Irwin. 

to  final  judgment,  it  ahall  be  the  duty  of  the  jtistioe  to  sum. 
mon  a  jury  as  hereinbefore  provided,  to  impanel  and  swear 
the  same  to  inquire  and  assess  the  yalne  of  the  goods  and 
cittttels  re{devied,  together  with  adequate  damages  for  the 
detention  of  the  same ;  or  if  on  the  trial  of  the  issue  joined, 
the  jniy  shall  find  for  the  defendant,  the  value  of  the  goods 
and  chattels,  together  with  adequate  damages  for  the  deten- 
tion  thereof,  shall  be  aasessed  by  the  jury,  and  the  justice 
AmU  render  jodgment  in  favor  of  defendant  for  such  value 
and  damages  so  found  by  the  jury ;  but  if  the  jury  shall  find 
that  the  defendant  did  detain  such  goods  and  that  they  were 
the  property  of  the  plaintiff,  they  shall  assess  adequate  dam- 
ages for  sndi  detention.'^ 

This  section  of  our  statute,  in  our  opinion,  relates  ezclu- 
dveiy  to  actions  of  replevin  that  have  been  in  all  respects 
ii^;iiilarly  azid  properly  commenced  and  the  statute  fully  com- 
plied with,  so  that  so  far  as  the  regularity  of  the  proceeding 
is  eoncerned,  a  trial  upon  the  merits  might  have  been  had. 
I^  after  a  suit  has  been  in  this  way  regularly  and  properly 
eommenoed,  the  plaintiff  on  his  own  motion  dismisses  it, 
nch  action  on  his  part  may  be  considered  as  an  admission  by 
him  that  he  haa  no  cause  of  action,  and  that  the  defendant 
is  entitled  to  the  property.  Ko  such  presumption  can  arise 
when  the  suit  is  dismissed  for  irregularity  on  motion  of  tlie 
defendant  We  hold,  therefore,  that  the  section  of  the  stat- 
ute last  aforesaid  does  not  apply  to  dismissals  of  this  kind 
for  irregularity.  In  such  case  the  court  would  be  justified  in 
ordering  a  return  of  the  property  to  the  defendant,  with,  per- 
haps, mere  nominal  damages ;  but  there  should  be  no  assess- 
ment of  value  or  of  damages  by  a  jury  and  judgment  there- 
for: Ibid.,  sec  518 ;  35  Vt.,  896 ;  46  Vt,  899 ;  15  Me.,  345. 
This  rale  seems  very  reasonable  and  jast. 

If  the  suit  be  dismissed  merely  on  the  ground  of  irregu- 
krity,  there  being  no  opportunity  to  determine  the  rights  of 
either  party  to  the  possession,  the  plaintiff  could  not  be  pre- 
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eluded  thereby  from  bringing  a  new  a'otion  to  determine  hk 
right  thereto.  If,  however,  upon  such  dismissal  for  irregir 
laritjy  the  defendant  is  to  have  the  same  judgment  that  lie 
would  be  entitled  to  on  a  verdict  in  his  favor  upon  a  trial  on 
the  merits,  very  great  injustice  might  accrue  to  the  plaintiff. 
If,  for  instance,  upon  a  dismissal  for  irregularity,  judgment 
should  be  rendered  in  the  defendant's  favor  for  the  value 
of  the  property,  instead  of  for  a  return  thereof  to  him,  in 
accordance  with  the  provisions  of  the  aforesaid  section  58,  of 
the  statutes,  what  kind  of  new  action  could  the  plaintiff  bring 
to  recover  back  the  amount  of  the  judgment  or  to  free  him- 
self from  its  obligations  by  proving  himself  to  be  the  real 
owner  of  the  property  ?  The  only  proper  and  consistent  thing 
for  the  court  to  do  under  the  circumstances  would  seem  to 
be  to  follow  the  rule  above  laid  dovm  and  order  a  return  of 
the  property  to  the  defendant  with  merely  nominal  damages, 
and  to  award  him  his  costs.  If  this  is  done  the  plaintiff  will 
be  at  liberty  to  bring  a  new  action  for  its  recovery,  wherein 
the  rights  of  the  parties  might  be  determined.  On  the  other 
hand,  if  during  the  pendency  of  the  proceedings,  the  prop- 
erty shall  have  been  lost^  destroyed  or  disposed  of,  so  that  no 
return  thereof  could  be  made,  the  only  remedy  of  the  defend* 
ant  would  seem  to  be  either  to  sue  on  the  bond  or  to  sue  for 
damages  for  the  unauthorized  and  unlawful  taking  and  con- 
version  of  the  property,  the  same  as  for  any  other  unlawful 
taking  and  conversion,  and  wherein  his  right  thereto,  if  any 
he  had  at  the  time,  might  be  established  by  competent  proof. 

The  judgment  should  be  reversed  and  judgment  in  this 
court  rendered  in  favor  of  the  appellant  for  a  return  to  him 
ot  the  property  and  for  his  costs^  but  without  damages. 

And  it  is  so  ordered. 
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JoHH  L  Samples,  Plaintiff  in  error,  v.  FsAm^  Samples,  De- 
fendant in  error. 

Jamiary  gl,  1889. 

FaoMsaovT  Note— Agency.    (1)  Collection  of  claims  due  maker  of  note 

hM  on  payment  thereof. 

L  The  maker  of  a  promissory  note  sent  the  holder  of  it  with  a  power 
of  attorney  to  Virgin ia  and  Kentucky  to  collect  certain  claims  for 
money  due  the  maker,  and  agreed  that  out  of  tlie  proceeds  of  such 
collection  the  note  was  to  be  paid,  and  the  excess  remitted  to  the 
maker.  The  holder  proceeded  to  Kentucky,  whence  he  sent  a  third 
person  on  to  Virginia  to  collect  the  claim  of  the  maker  of  the  note. 
That  person  collected  more  than  enough  to  pay  the  note.  In  an 
action  on  the  note  by  the  holder  against  the  maker.  Held,  that  so  far 
88  the  collection,  receiving,  and  possession  of  the  money  obtained 
in  Virginia,  affects  the  rights  of  the  maker  of  the  note,  the  holder 
^kuntifl)  and  his  messenger  to  Virginia  are  one;  that  the  possession 
of  the  money  by  sach  messenger  is  that  of  the  plaintiff;  that  whether 
or  not  the  money  was  actually  and  literally  applied  to  the  payment 
of  the  note,  the  law  so  applied  it,  and  that  the  note  was  paid* 

Error  to  the  District  Court  of  Mora  County. 

The  suit  in  this  case  was  brought  on  a  promissory  note 
held  by  plain tifiE  against  the  defendant.  The  defendant  plead 
the  general  issue,  and  on  trial  the  court  permitted  the  de- 
fendant to  introduce  evidence  tending  to  show  that  at  some 
time  previous  the  defendant  gave  tlie  plaintiff  a  power  of 
attorney  to  collect  certain  moneys.  That  this  power  of  attor- 
ney was  a  settlement  of  the  note,  or  that  the  claims  when 
collected  were  to  be  in  settlement  of  the  note.  Tlie  court 
also  charged  the  jury  that  defendant  was  entitled  to  be 
credited  on  the  note  with  any  sums  collected  under  the 
power  of  attorney,  and  if  he  sacrificed  any  claim,  then  with 
the  amount  such  claims  were  worth  at  the  time  of  such 
fiacrifioe. 

The  defendant  did  not  plead  a  set-off  for  the  amount  col- 
lected or  any  other  special  plea  claiming  negligence  in  col- 
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lecting  the  claims.  The  jury  gave  a  verdict  for  the  defend- 
aut,  and  the  plaintiff  appeals  to  this  court. 

C.  H.  Oilderale&oe  and  Breeden  <6  Waldo^  for  plaintiff  in 
error. 

The  giving  of  the  power  of  attorney  by  defendant  to 
plaintiff  to  collect  claims  and  appropriate  the  proceeds  to  the 
extinguishment  of  the  note  sued  on  was  not  a  payment  of 
the  note :  Jose  v.  Bakery  34  Maine,  446 ;  Hoar  v.  CluUy  16 
Johnson  (N.  Y.),  224,  and  a  parole  release  of  a  note  not 
accompanied  with  delivery  is  not  good,  it  must  be  under  seal : 
Story  on  Promissory  Notes,  410,  and  notes. 

If  plaintiff  was  guilty  of  negligence  in  the  collection  of 
tliese  claims,  then  defendant  could  recover  in  an  action  there- 
for (6  Selden,  261),  but  cannot  give  proof  of  such  negli- 
gence under  the  general  issue,  in  an  action  by  the  plaintiff 
on  the  note.  He  must  plead  it  specially :  Stephens  on 
Pleading,  161 ;  Gould  Pleading,  806 ;  Tidd's  Practice,  663, 
664,  and  notes ;  Pareons  on  Notes  and  Bills,  vol.  2,  p.  619 ; 
Brown  v.  Ball,  4  Iowa,  430.  Prince's  Laws  of  New  Mexico, 
pp.  119,  124,  with  reference  to  setoff,  states  the  defendant 
"  may  plead  "  a  set-off  or  coxmter-claim. 

The  only  inference  to  be  drawn  from  the  statute  and  from 
the  well  settled  rule  of  the  common  law  is  that  the  only  way 
the  court  could  possibly  have  admit4;ed  evidence  on  the  trial 
in  set-off  against  the  note,  would  have  been  under  a  special 
plea  of  the  defendant. 

Catron  <&  Thomtony  for  defendant  in  error. 

The  action  in  this  case  was  assumpsit  on  a  promissory  note 
made  by  the  defendant.  Plea,  general  issue.  The  errors 
assigned  are  the  admission  of  evidence  tending  to  prove  that 
the  defendant  gave  to  plaintiff  a  power  of  attorney  to  colleot 
certain  debts  due  him,  with  the  understanding  that  he  was 
to  take  the  indebtedness  due,  with  the  power  to  collect  it  in 
satisfaction  of  the  note ;  was  to  send  the  note  to  him  as  soon 
as  he  reached  Kentucky,  where  the  note  was. 
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Fh)of  was  introdoced  to  show  that  the  indebtedness  was 
more  than  sufficient  to  pay  the  note,  and  that  plaintiff  did 
eolleety  or  caose  to  be  ooUeeted,  an  amount  snfficient  to  pay 
this  note. 

Defendant  InaiitB  that  nnder  the  general  issne  any  evidence 
tending  to  show  that  at  the  time  the  salt  commenced,  the 
defendant  was  not  indebted  to  plaintifE,  was  competent. 
Under  the  general  isene,  any  matter  which  showed  that  tlie 
plaintiff  never  had  oanse  of  action,  might  be  given  in  evi- 
dence; and  also  that,  nnder  that  plea,  most  matters,  even  in 
discharge  of  the  action,  and  which  showed  that  at  the  com- 
meoeement  of  the  suit,  the  plaintiff  had  no  anbaisting  cause 
of  action  might  be  taken  advantage  of :  1  Chitty  on  Plead- 
ing, section  478  and  note ;  Stephen  on  Pleading,  section  162, 
and  note. 

^' Under  a  plea  of  non-assumpsit  may  be  given  in  evi- 
dence anything  which  shows  there  was  no  cause  of  action  at 
the  time  of  the  action  brought :"  1  Ohitty  on  Pleading,  sec- 
tion 478,  note  2 ;  4  Taunton,  165 ;  10  Wendell,  164. 

The  authorities  cited  by  plaintiff  have  no  bearing  on  the 
case. 

The  reference  in  Stephen  on  Pleading,  161,  is  an  anthor- 
ity  under  the  Westminster  rales,  Reg.  Hiliary  term,  4  W.,  4, 
as  is  expressly  shown,  for  the  author  goes  on  to  state  that 
prior  to  those  rules,  the  practice  was  different.  Sec  note  20, 
pp.  161, 162.  These  rules  have  never  been  adopted  in  this  ter- 
ritory, and  but  few  of  the  states  of  the  Union  have  ever 
adopted  them :  Stephen  on  Pleading,  161,  note  20. 

The  evidence  offered  in  this  case  all  tended  to  show  that  at 
the  tiine  the  suit  was  brought  no  action  did  exist.  It  showed 
the  acceptance  of  the  transfer  of  another  indebtedness  and 
power  of  attorney,  in  satisfaction  of  the  debt,  and  that  the 
debts  or  accoants  transferred  were  of  sufficient  value  to  pay 
the  note.  A  release  or  parol  discharge  can  be  given  in 
19 
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evidence  under  this  plea:  1  Ohittj  on  Pleading,  477;  10 
Wendell  (N.  Y.),  164. 

^'  The  anthoritj  referred  to  in  Tidd's  Practice  doea  not 
sustain  the  plaintiff.  On  the  contrary,  that  author  says :  ^  In 
short,  the  question  in  assumpsit  upon  the  general  issue  is 
whether  there  was  a  subsisting  debt  or  cause  of  action  at  the 
time  of  commencing  suit"    See  page  646. 

The  case  in  10  Wendell,  165,  and  16  Johnson  (N.  Y.),  224, 
are  both  stronger  cases  and  go  further  in  support  of  defend- 
ant's position  than  defendant  asks  in  the  case.  Not  any 
authority  cited  by  plaintiff  supports^his  case  except  those  de- 
cided under  a  code  of  practice,  or  in  some  state  where  the 
rules  of  Hillary  term  have  been  adopted.  . 

Pabks,  Associate  Justice:  In  this  case  the  plaintiff  in 
error  sued  the  defendant  in  error  on  a  note  assigned  to  him 
by  Charles  Samples,  the  payee,  which  note  was  dated  April 
22,  A.  D.  1865,  due  one  day  after  date,  for  the  sum  of  $200, 
bearing  ten  per  cent,  interest,  and  on  which  note  (40  was 
credited  in  June,  1876,  and  (150  was  credited  in  January, 
1877. 

Defendant  pleaded  the  general  issue.  There  was  a  trial 
by  jury,  verdict  for  defendant,  and  judgment  against  plain- 
tiff for  costs.  A  motion  for  a  new  trial  was  overruled,  and 
the  case  came  to  this  court  by  writ  of  error. 

The  plaintiff  introduced  the  note  and  assignment  thereof 
to  him  without  objection.  The  defendant,  Frank  Samples, 
testified  as  follows :  In  the  fall  of  1876 — ^in  September,  I 
think — ^the  plaintiff,  who  had  the  note,  came  to  this  county 
to  make  a  settlement  with  me.  I  had  some  money  coming 
to  me  in  Virginia,  and  a  brother  of  mine  in  Kentucky  pwed 
me  fifty  dollars,  and  I  gave  the  plaintiff  a  power  of  attorney 
to  go  to  Virginia  and  collect  what  was  due  me,  and,  after 
taking  out  the  amount  of  the  note,  to  send  me  the  balance. 
There  was  near  six  hundred  dollars  due  me  in  Virginia  from 
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mj  brothers',  father's  and  grandfather's  estate.     I  gave 
plaintiff  power  of  attorney  to  receive  this,  and  also  fifty  dol- 
lare  dae  me  by  my  brother  in  Kentucky.    It  was  understood 
that  the  power  of  attorney  paid  the  note  sued  on^  and  plain* 
tiff  was  to  send  me  what  was  over,  together  with  the  note. 
It  was  understood  the  ppwer  of  attorney  paid  the  note  sued, 
and  the  plaintiff  was  to  go  to  Yirginia  and  collect  the  money 
coining  to  me  there.    Plaintiff  had  no  authority  to  sell  my 
daim  and  interest. 
On  cross-examination,  plaintiff  testified  tiiat : 
It  was  understood  the  power  of  attorney  settled  the  note ; 
the  plaintiff  was  to  go  to  Yirginia  and  collect  the  money  and 
send  me  what  was  over.    The  plaintiff  distinctly  agreed  that 
the  power  of  attorney  should  pay  and  settle  the  note.     The 
note  was  not  delivered  to  me  because  plaintiff  said  it  was  then 
in  Missouri ;  he  was  to  send  it  to  me.    Plaintiff  afterwards 
wrote  to  me  that  he  went  as  far  as  Kentucky,  was  taken  sick, 
and  sold  out  my  interest  for  the  pitiful  sum  of  $250.    He 
wanted  me  to  pay  the  balance  of  the  note,  but  I  refused, 
because  the  note  was  paid  by  the  power  of  attorney.    At  the 
time  I  gave  the  power  of  attorney,  I  was  solvent  and  able  to 
pay  my  debts  and  acknowledged  that  I  owed  the  note  in 
question.    I  was  not  to  pay  the  plaintiff  for  going  to  Vir- 
ginia.   I  do  not  remember  whether  or  not  I  agreed  to  pay 
part  of  his  expenses.    He  was  to  send  me  what  he  collected 
in  excess  of  the  amount  of  the  note. 

This  testimony  of  the  defendant  is  uncontradicted,  and  as 
the  plaintiff  did  not  offer  himself  as  a  witness  and  did  not 
produce  the  power  of  attorney,  there  is  no  reason  why  entire 
credit  should  not  be  given  to  the  statement  of  the  defendant. 
The  only  other  evidence  which  it  is  material  to  notice  is 
that  W.  P.  Samples,  by  whom  it  is  proved  that  S.  G.  Sam- 
plea  collected  in  Yirginia,  on  the  power  of  attorney,  $465, 
that  being  more  than  the  amount  of  the  note.  From  this 
evidence,  it  appears : 
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let.  That  there  was  no  sale  of  the  power  of  attomej  to 
S.  G.  Samples,  the  alleged  sale  being  unanthorized  and  roid, 
and  having  been  repudiated  by  the  defendant  as  soon  as  he 
heard  of  it. 

2d.  That  whether  the  plaintiff,  John  L.  Samples,  was 
authorized  by  the  po^er  of  attorney  to  appoint  any  one  to  go 
to  Virginia  and  get  the  money  or  not,  yet  as  a  matter  of  fact, 
he  did  do  so. 

3d.  That  said  agent  or  messenger  received  or  collected^  of 
the  moneys  belonging  to  the  defendant  in  Yirginia  and 
whieh  by  the  agreement  between  the  plaintiff  and  defendant 
was  to  be  appropriated  to  pay  the  note  sued  on,  an  amovnt 
amply  sufEicient  to  pay  it. 

The  question  before  this  court  is,  briefly,  whether  the  ver- 
dict of  the  jury  is  so  clearly  wrong  that  it  is  our  doty  to 
reverse  the  verdict  of  the  district  court  in  refusing  to  set 
it  aside  and  grant  a  new  trial.    We  cannot  say. that  it  is. 

On  the  contrary,  we  think  the  better  opinion  is,  that  so 
far  as  the  collection,  receiving  and  possession  of  the  money 
obtained  by  S.  Or,  Samples  in  Yirginia  affects  the  rights  of 
the  defendant  in  this  suit,  the  plaintiff  and  his  said  messen- 
ger or  agent  are  one  that  the  possession  of  this  money 
by  the  agent  is  the  possession  of  the  plaintiff,  that  whether 
the  money  was  actually  and  literally  applied  to  the  payment 
of  the  note  or  not,  the  law  so  applied  it  and  the  note  was 
paid. 

As  to  the  question  of  pleading  raised  by  this  record,  we 
think  the  evidence  was  properly  admitted  under  the  general 
issue,  and  as  the  instructions  did  not  mislead  the  jury  it  is 
not  necessary  to  discuss  them.  The  judgment  of  the  court 
below  is  affirmed. 


r 
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Lamj  T.  BemuoiL 


JoHV  B.  Laxt,  Plaintiff  in  error,  y.  Jjtjoien  Rbkuson,  De- 
fendant in  error. 

Janttaiy  SO,  138$, 

BsPLKViH.    (1)  PrmimpUan  oi  (o  ex&cutUm  oftortL 
Sakb.    (d)  AffldanU  qfplainii^,  noidsnee  ofwdtu. 
PBAionDS.    (3)  OorreoHon  of  erronsoiM  OTder»  (tfier  <joniinuani€. , 
RBFUEvnt .    (4)  AhandonmeTU  of  acHon  by  plairUif,  proceedings, 
and  Jtidgment  of  court  upon. 

t  Ik  is  tha  daty  of  the  plaintiff  in  replevin  to  know,  before  he  compels 
tha  defendant  to  plead,  what  has  been  done  with  the  writ  and  the 
property;  and  where  a  plaintiff  sues  ont  a  writ  of  replevin,  and  on 
Iiis  motion  the  defendant  is  ruled  to  plead,  and  does  plead  to  the 
merits,  and  the  case  is  continued  to  the  next  term  of  the  court  without 
any  question  being  raised  by  the  plaintiff  as  to  the  whereabouts  of  tiie 
writ  or  the  status  of  the  property,  till  the  final  act  of  the  court  in 
assessing  the  value  of  the  property,  these  acts  by  the  plaintiff  raise  a 
strong  presumption  in  the  court  below  that  the  writ  has  been  fully 
executed,  and  that  the  property  is  replevied  and  is  in  plaintiff's  pos- 
session. In  the  supreme  court  tliis  presumption  under  such  circum- 
stances will  be  conclusive. 

1  The  affidavit  of  the  plaintiff  as  to  the  value  of  the  property  in  suing 
out  the  writ  is  competent  but  not  conclusive  evidence  of  that  value  in 
any  trial  of  that  issue  as  against  the  plaintiff. 

I  A  case  having  been  continued  and  remaining  upon  the  docket  for 
disposition  next  term,  the  court  has  the  right  to  correct  any  erroneous 
orders  previously  made  in  such  case*  there  having  been  no  trial,  ver- 
dict, or  judgment  in  it 

L  Where  plaintiff  by  dismissal  abandons  his  suit  in  replevin,  the  court 
may  retain  the  cause  for  the  benefit  of  the  defendant,  and  as  against 
plaintiff  and  in  favor  of  the  defendant,  the  court  may  assess  the  dam- 
ages and  the  value  of  the  property,  and  render  judgment  therefor  in 
defendant's  favor.  Such  an  assessment  of  the  damages  and  the  value 
of  the  property  is^  not  an  invasion  of  the  constitutional  right  of  trial 
by  Jnxy. 

Error  to  the  District  Oonrt  of  Rio  Arriba  countj^  PsmoB,  J. 
This  is  an  action  of  replevin  brought  bj  plaintiff  in  the 
coort  for  the  county  of  Rio  Arriba,  first  judicial  dis- 
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Ist.  That  there  was  no  sale  of  the  power  of  attorney  to 
8.  G.  Samples,  the  alleged  sale  being  nnanthorized  and  vcHd, 
and  having  been  repudiated  by  the  defendant  as  soon  as  he 
heard  of  it. 

2d.  That  whether  the  plaintiflf,  John  L.  Samples,  whb 
authorized  bj  the  power  of  attorney  to  appoint  any  one  to  go 
to  Virginia  and  get  the  money  or  not,  yet  as  a  matter  of  fact^ 
he  did  do  so. 

3d.  Tliat  said  agent  or  messenger  received  or  collected^  of 
the  moneys  belonging  to  the  defendant  in  Virginia  and 
which  by  the  agreement  between  the  plaintiff  and  defendant 
was  to  be  appropriated  to  pay  the  note  sued  on,  an  amount 
amply  snfficient  to  pay  it. 

The  question  before  this  court  is,  briefly,  whether  the  ver- 
dict of  the  jury  is  so  clearly  wrong  that  it  is  onr  duty  to 
reverse  the  verdict  of  the  district  court  in  refusing  to  set 
it  aside  and  grant  a  new  trial.     We  cannot  say. that  it  is. 

On  the  contrary,  we  think  the  better  opinion  is,  that  so 
far  as  the  collection,  receiving  and  possession  of  the  money 
obtained  by  S.  G.  Samples  in  Virginia  affects  the  rights  of 
the  defendant  in  this  suit,  the  plaintiff  and  his  said  messen- 
ger or  agent  are  one  that  the  possession  of  this  money 
by  the  agent  is  the  possession  of  the  plaintiff,  tliat  whether 
the  money  was  actually  and  literally  applied  to  the  payment 
of  the  note  or  not,  the  law  so  applied  it  and  the  note  was 
paid. 

As  to  the  question  of  pleading  raised  by  this  record,  we 
think  the  evidence  was  properly  admitted  under  the  general 
issue,  and  as  the  instructions  did  not  mislead  the  jury  it  is 
not  necessary  to  discuss  them.  The  judgment  of  the  eonrt 
below  is  afiSrmed. 
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Lamj  T.  BemuoiL 


Jomr  B.  Laict,  Plaintiff  in  error,  v.  Luoien  Rbmuson,  De- 
fendant in  error 

January  80, 138S. 

Bspunror.    (1)  Pregumplionaiioex&cutianofwriL 
Saxb.    (3)  Agtdanit  qfpkdnt^,  widened  of  ^alue. 
PBixmCBw    (3)  Chrr^e^n  of  erroneous  <n^r9  after  (xmtinuATiee, , 
Rbplbtdt.    (4)  Abandonment  of  action  by  plaintiff,  proceedings, 
and  judgment  of  court  upon. 

I  Ik  if  tha  da^  of  the  plaintiff  in  replevin  to  know,  before  lie  compels 
tlie  defendant  to  plead,  wliat  has  been  done  with  the  writ  and  the 
property;  and  where  a  plaintiff  sues  out  a  writ  of  replevin,  and  on 
his  motion  the  defendant  is  ruled  to  plead,  and  does  plead  to  the 
merits,  and  the  case  is  continued  to  the  next  term  of  the  court  without 
say  qoestiDn  being  raised  by  the  plaintiff  as  to  the  whereabouta  of  the 
writ  or  the  status  of  the  property,  till  the  final  act  of  the  court  in 
asBcasing  the  value  of  the  property,  these  acts  by  the  plaintiff  raise  a 
strong  presumption  in  the  court  below  that  the  writ  has  been  fully 
executed,  and  that  the  property  is  replevied  and  is  in  plaintiff's  pos- 
session, la  the  supreme  court  this  presumption  under  such  circom- 
stances  will  be  conclusive. 

1  The  affidavit  of  the  plaintiff  as  to  the  value  of  the  property  in  suing 
out  the  writ  is  competent  but  not  conclusive  evidence  of  that  value  in 
any  trial  of  that  issue  as  against  the  plaintiff.     - 

I  A  case  having  been  continued  and  remaining  upon  the  docket  for 
disposition  next  t^m,  the  court  lias  Uie  right  tx>  correct  any  erroneous 
orders  previously  made  in  such  case,  there  having  been  no  trial,  ver- 
dict, or  judgment  in  it. 

i  Where  plaintiff  by  dismissal  abandons  his  suit  in  replevin,  the  court 
may  retain  the  cause  for  the  benefit  of  the  defendant,  and  as  against 
plaintiff  and  in  favor  of  the  defendant,  the  court  may  assees  the  dam- 
ages and  the  value  of  the  property,  and  render  judgment  therefor  in 
defendant's  favor.  Such  an  assessment  of  the  damages  and  the  value 
of  the  property  is^  not  an  invasion  of  the  constitutional  right  of  trial 
^yjuiy. 

Error  to  the  Diatriot  Oonrt  of  Rio  Arriba  county,  PsmoB,  J. 

This  is  an  action  of  replevin  bronght  bj  plaintiff  in  the 

&triet  oonrt  for  the  connty  of  Rio  Arriba,  first  judicial  dla- 
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The  amendment  was  proper.    The  assessment  by  the  court 
was  propen    The  affidavit  of  plaintiff  was  competent  evi- 
dence. 
There  is  no  error,  and  the  judgment  shonld  be  affirmed. 

Parks,  Associate  Justice :  This  court  cannot  discuss  at 
length  all  the  questions  raised  before  it  by  assignment  of 
errors  or  otherwise.  In  the  present  case  a  brief  ruling  is  all 
tliat  is  necessary.    Upon  the  record  the  conrt  holds : 

1st.  The  writ  of  replevin  sued  out  in  this  case  by  the 
plaintiff  was  his  suit,  and  to  a  very  considerable  extent  under 
his  control.  The  primary  object  was  tlie  possession  of  the 
property  in  dispute.  It  was  the  duty  of  the  plaintiff  to 
know,  before  he  compelled  the  defendant  to  plead,  what  had 
been  done  with  the  writ  and  the  property.  On  his  motion 
the  defendant  was  ruled  to  plead,  and  did  plead,  to  the 
merits.  The  case  was  continued  to  the  next  term  of  the 
court,  and  no  question  was  raised  by  him  as  to  the  where- 
abouts of  the  writ  or  the  status  of  the  property,  till  the  final 
act  of  the  court  in  assessing  the  value  of  the  property.  These 
acts  on  the  part  of  the  plaintiff  raised  a  strong  presumption 
in  the  court  below  that  tlie  writ  had  been  fully  executed  and 
the  property  replevied  and  in  his  possession.  In  this  conrt 
such  presumption  under  the  circumstances  is  conclusive. 

2d.  That  the  affidavit  of  the  plaintiff  to  the  value  of  the 
property,  in  suing  out  the  writ  is  competent,  but  not  con- 
clusive evidence  of  that  value  in  any  trial  of  that  issue  as 
against  the  plaintiff. 

3d.  That  the  case  having  been  continued,  and  remaining 
on  the  docket  for  disposition  at  the  next  term,  the  court  had 
the  right  to  correct  any  erroneous  order  previously  made*  in 
the  case,  there  having  been  no  trial  or  verdict  of  a  jnry,  or 
judgment  upon  such  trial  or  verdict. 

4th.  The  question  of  the  right  of  the  court  to  assess  the 
value  of  the  property  or  the  damages,  is  the  only  one  of  which 
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we  haye  had  any  donbt.  Bat  the  weight  of  the  decisions  in  the 
states  upon  similar  statutes  is  in  the  affirmative.  The  sn- 
preme  court  of  Illinois,  more  than  twenty  years  ago,  decided 
that  statutes  conferring  upon  coorts  the  right  to  fix  the  valac 
of  the  property  and  assess  the  damages  in  replevin  were  not 
an  invasion  of  the  constitutional  right  of  trial  by  jary.  And 
the  supreme  court  of  Iowa,  upon  a  statute  very  similar  to 
oore,  has  held  that,  where  upon  plaintiffs  motion,  an  action 
of  replevin  has  been  dismissed  and  is  again  reinstated  on 
defendant's  motion,  for  the  assessment  of  the  damages,  the 
plaintiff  is  treated  as  a  party  in  default,  and  cannot  demand 

a  jury- 
In  this  case,  we  think  there  was  no  error  in  the  court^s 
Sxing  the  value  of  the  property  or  assessing  the  damages, 
for  in  the  record  those  expressions  are  used  interchangeably. 
It  is  also  to  be  considered  that  a  reversal  in  tliis  case  could 
not  benefit  the  plaintiff.  The  judgment  against  him  is  only 
$200,  the  value  of  the  property  fixed  by  himself  in  his  affi* 
davit,  and  on  a  new  trial  he  would  be  estopped  from  proving 
any  less  sanu 

We  also  call  the  attention  of  the  attorneys  to  the  fact  that 
the  bill  of  exceptions  herein  is  materially  defective,  as  is  so 
often  the  case,  and  that  we  might  affirm  the  judgment  on 
^hat  accoQDt  alone. 
The  judgment  of  the  district  court  is  affirmed. 
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Territoiy  of  New  Mezioo  r.  HazwdL 


Thb  Tebbttobt  ov  Kew  Mezioo,  Appelledi  y.  GsoBas  W. 

Maxwbll,  Appellant. 

January  30, 188M, 

JiBT.    (1)    Finding  hy,  not  dittiurbei, 

ILuBBzzLEitBNT.    (9)    IndidmmU  need  not  eUUs  purpam  far  which  ocmt&d 

received  money, 
Samb.    (8)    Accused  need  not  ha/oe  received  money  ftrom  eome  one  other  than 

prineipaL 
Saicb.    (4)    What  relation  must  be  ehoutn  hetioeenaecueed  emd  hitprineipeiL 
Samb.    (5)    Money  need  not  be  epeeiflcdlly  described, 
OoMHON  Law.    (6)    Whatie  not,  as  to  embezzlement 

1.  The  Jury  are  the  Judges  of  the  weight  and  credibility  of  eTidenoe,  and 
where  Uiere  la  a  conflict  of  testimony,  their  finding  will  not  be  dis- 
turbed if  sustained  by  any  testimony, 

2.  An  indictment  for  embezzlement  need  not  state  the  object  for  which 
the  money  embezzled  was  originally  received  by  the  accused. 

8.  Under  the  statute  of  New  Mexico  (Gen.  Laws,  sec.  22,  page  268)  relat- 
ing to  embezzlement  and  providing  that  "  If  any  officer,  etc,  shall 
embezzle  or  fraudulently  convert  to  his  own  use  any  money  or  proi»- 
erty  of  another,  which  shall  have  come  to  his  possession  or  shall  be 
under  his  care,  by  virtue  of  such  employment,  he  shall  be  deemed,'* 
etc.,  it  is  not  necessary  to  show,  in  order  to  convict  of  embezzle- 
ment, that  the  money  was  received  by  the  defendant  from  some  one 
on  account  of  the  defendant's  principal,  and  not  from  such  principal 
directly.  There  is  no  limitation  in  the  statute  of  New  Mexico  as  to 
the  manner  of  the  money  coming  into  the  possession  or  control  of  the 
accused,  nor  as  to  the  person  from  whom  it  may  so  come  to  him. 

4.  To  sustain  an  indictment  for  embezzlement  it  is  enough  if  the  relation 
between  the  accused  and  his  principal  be  shown  to  have  been  the 
relation  of  principal  and  agent.  He  need  not  have  been  technically 
the  •*  clerk  "  or  *•  servant "  of  the  principal. 

ft.  In  an  indictment  for  embezzling  money  it  is  not  necessary  spedflcally 
to  describe  each  particular  coin  or  bill  embezzled.  All  that  ia 
required  is  the  best  description  which  the  circumstances  will  permit, 
both  in  the  indictment  and  upon  the  trial. 

6.  The  act  of  parliament  passed  in  1799  (89  Geo.  IIL)  relating  to  embea- 
zlement  and  the  decisions  of  courts  construing  it,  are  not  part  of  the 
common  law  of  New  Mexico. 
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Appeal  from  District  Oonrt  of  Dolla  Ana  conntj,  Bbib- 

TOL,  J. 

At  the  KoYomber  term,  A.  D.  1877|  of  the  district  conrt, 
Dofia  Ana  conntji  the  appellant  was  indicted  for  the  crime 
of  embezdement,  and  was  tried  at  the  June,  A.  D.  1878, 
term  of  said  court,  and  convicted  and  sentenced  to  pay  a  fine 
of  $500  and  costs  of  prosecution. 

The  testimony  adduced  at  the  trial  shows  that  appellant 
was  intrnsted  with  $10,000  in  money,  the  property  of  one 
Mrs.  Daily  (afterwards  Mrs.  Rea).  That  said  Mrs.  Daily  was, 
at  the  time  she  gave  the  money  to  appellant,  a  partner  in 
bnsiness  (general  merchandise)  with  appellant;  that  said 
money  was  originally  given  to  appellant  by  his  said  partner 
to  loan  out  at  interest ;  that  said  money  was  so  loaned  out  to 
different  parties  by  appellant,  and  finally  was  loaned  by 
appellant  to  the  firm  of  '^G.  W.  Maxwell  &  Oo.,"which  said 
firm  was  composed  of  said  appellant  and  Mrs*.  Daily ;  that  the 
money  was  never  paid  back  by  appellant  to  Mrs.  Daily, 
except  Jthe  sum  of  $1,060 — the  balance  of  the  said  $10,000 
was  expended  in  paying  the  debts  of  said  copartnership ;  that 
appellant  on  August  17, 1877,  rendered  an  account  of  this 
money  to  Mrs.  Daily,  showing  the  amounts  he  had  expended 
on  her  account  and  the  balance  still  due  her ;  that  upon  the 
diseolntion  of  said  company,  appellant  turned  over  to  Mrs. 
Daily  all  the  property  and  effects  of  said  company,  valued  at 
about  $31,000,  and  Mrs.  Daily  was  to  pay  the  debts  due  by 
the  company,  which  amounted  to  some  $16,000. 

^  for  appellant. 

First,  The  indictment  charges  that  the  money  was  received 
in  the  name  and  for  the  account  of  Mrs.  Daily. 

The  testimony  shows  receipt  of  money  with  directions  to 
be  loaned  at  interest. 

Second.  The  indictment  does  not  prescribe  any  particular 
article  alleged  to  have  been  embezzled,  sufficiently :    State  v. 


252         SUPREME  COURT  OF  NEW  MEXICO. 

Texritory  of  New  Mexico  v.  MmxwelL 

Edson,  10  LoTiisiana  "  A.,'*  228 ;  People  «.  Ow,  40  Gal.,  277; 
Russell  on  Grime,  185. 

Third.  The  proofs  sliow  the  money  was  loaned  to  a  part- 
nership and  in  e£fect  paid  back,  and  onlj  shows  bad  judg- 
ment, and  at  most  a  breach  of  trust,  but  not  embezzlement. 

Fourth.  The  indictment  does  not  show  the  object  for 
which  the  money  was  received  by  the  defendant :  2  Russell 
on  Crimes,  195. 

Fifth.  Proofs  do  not  show  the  conversion  of  any  single 
article  by  description,  which  does  not  establish  embezzle- 
ment :    Russell  on  Grimes,  184^  186. 

Sixth.  The  proofs  show  that  defendant  made  no  conceal- 
ment, but  shows  that  defendant  admitted  loaning  money  to 
the  partnership,  alleging  a  right  in  himself  to  so  do.  This  is 
not  embezzlement:  Fisher's  Dig.  GrinL  Law,  119;  Roacoe 
Grim.  Ev.,  416,  402. 

Seventh.  Proofs  show  that  the  money  was  received  by 
defendant  from  his  principal  direct,  and  not  from  some  one 
else  for  and  on  her  account,  which  cannot  be  embezzlement: 
Kingv.  HowSy  Fisher's  Dig.,  119;  Russell  on  Grimes,  166, 
180 ;  2  Bishop  Grim.  Law,  352. 

W.  L.  Rynerson  and  William  Breeder^  fop  appellee. 

Upon  all  the  points  and  propositions  of  fa<^  relied  upon 
for  the  defense,  there  was  a  conflict  of  evidence,  which  the 
jury  passed  upon,  and  it  is  not  competent  for  this  court  to 
review  the  finding  or  attempt  to  settle  conflicts  of  evidence^ 
or  the  credibility  of  witnesses. 

As  to  first  point  of  appellant.  The  evidence  shows  that 
the  money  was  intrusted  to  the  defendant  for  a  certain  pur- 
pose. If  he  appropriated  or  converted  it  to  his  own  use,  he 
was  guilty  of  embezzlement :  Gompiled  Laws  of  New  Mex- 
ico, sec.  23,  p.  334. 

Further,  the  evidence  shows  that  the  defendant  loaned  the 
money  intrusted  to  him  to  Barela  and  others,  and  that  he 
afterwards  received  the  same  from  these  parties  for  and  on 
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loeaQQt  of  Mrs.  Daily  (Bea),  which  wonld  make  the  con- 
7&nion  of  the  same  to  his  own  use  embezzlement  nnder  tiie 
common  law  definition  and  under  our  statute:  Compiled 
Urn  of  K  M.,  sec.  22,  p.  834. 

The  description  in  the  indictment  of  the  property  embez- 
ded  is  sufficient,  as  is  also  the  description  io  the  evidence; 
it  was  money,  and  could  not  be  more  accurately  described : 
Archibold^s  Grim.  Pleading,  60,  380. 

In  the  concealment  and  accounting  by  defendant  there  is  a 
eanflict  of  evidence  which  was  purely  a  matter  for  the  jury 
to  determine. 

There  was  sufficient  to  show  and  to  anthorize  the' jury  to 
find  that  the  defendant  received  ten  thousand  dollars  from 
the  witness,  Mrs.  Daily,  and  that  he  never  returned  or  repaid 
it  to  her,  although  required  so  to  do.  This  would  make  em- 
bezzlement under  section  23,  above  cited,  of  our  statute. 

And  also  that  he  received  the  money  for  and  on  account  of 
Ure.  Daily,  from  Barela  and  others,  which  money  was  never 
in  her  hands  or  possession,  and  that  the  defendant  has  never 
paid  over  the  same  to  Mrs.  Daily,  although  she  demanded  it 
of  him.  This  would  be  embezzlement  under  the  strict  com- 
mon-law definition,  and  under  section  22  of  our  statute. 

The  questions  involved  are  matters  of  fact  which  it  was 
the  province  of  the  jury  to  determine,  and  which  the  jury 
did  determine.  This  court  cannot  undertake  the  trial  of  the 
cause  upon  the  evidence,  or  review  the  finding  of  the  jury 
Qpon  conflicting  evidence. 

PsiNOE,  Chief  Justice :  This  is  a  case  of  embezzlement 
irising  in  the  third  district  court,  and  brought  here  by  ap- 
peal. 

The  defendant  was  indicted  by  the  grand  jury  of  Dofia 
Ana  county,  on  the  16th  day  of  November,  1877,  the  indict- 
ment setting  out  that  the  said  Maxwell,  on  the  first  day  of 
Hay,  1877y  being  then  and  there  employed  as  agent  and 
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servant  of  and  to  Mariacita  0.  Daily,  did,  by  virtne  of 
said  employment,  and  while  he  was  so  employed,  as  afore- 
said, receive  and  take  into  his  possession  certain  money,  to 
wit,  eta  (giving  seven  different  descriptions),  of  the  valne  of 
$10,000,  for  and  in  the  name  and  on  the  account  of  the  said 
Mariacita  0.  Daily,  his  principal  and  employer,  and  the  said 
money  *  *  then  and  there  fraudulently  and  feloniously 
did  embezzle  and  convert  to  his  own  use,  he,  the  said  G«  W. 
Maxwell,  not  then  and  there  being  an  apprentice,  nor  a  per- 
son under  the  legal  age  of  sixteen  years,  and  so,  eta,  "  said 
money,  notes  and  coin,  the  property  of  the  M.  0.  Daily,  his 
said  principal  and  employer,  from  the  said  M.  0.  Daily,  un- 
f  ttUy  did  steal,  take  and  carry  away." 

On  the  next  day  the  defendant  interposed  a  demurrer  to 
the  indictment,  giving  as  causes  thereof,  the  following,  sub- 
stantially : 

1.  That  the  money  or  property  is  not  described  with  suffi- 
cient particularity. 

2.  That  it  is  not  set  out  spedfically. 

3.  There  should  be  a  description  of  both  number  and  de* 
nomination  of  both  coin  and  notes. 

This  demurrer  was  overruled  by  the  court,  on  the  nine- 
teenth of  November,  and  thereupon  the  defendant  pleaded 
"  not  guilty."  The  trial  then  proceeded,  and  on  the  twenty- 
first,  the  jury  rendered  a  verdict  of  guilty,  and  assessed  the 
judgment  at  a  fine  of  $500. 

Thereupon  a  motion  in  arrest  of  judgment  was  interpoaed, 
which  was  overruled.  Judgment  was  pronounced  in  accord- 
ance with  the  verdict,  and  the  defendant  appealed  to  this 
court. 

The  appellant  made  his  argument  on  seven  points,  which 
appear  on  his  brief,  and  which  we  will  consider  separately, 
80  far  as  their  nature  will  permit. 

The  first  and  the  sixth  points  may  be  disposed  of  together, 
as  in  each  case  there  was  evidence  adduced,  as  to  the  truth 
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of  wbich  the  jury  were  the  sole  judges,  safflcient  to  support 
the  verdict  The  first  point  is  that,  while  "  the  indictment 
eliai]ges  that  the  money  was  received  in  the  name  and  for  the 
aoooant  of  Mrs.  Daily,"  the  testimony  shows  receipt  of 
money  with  directions  to  be  loaned  at  interest.  As  matter 
of  fact  there  is  evidence  from  defendant  himself,  as  well  as 
from  other  witnesses,  that  the  greater  part,  if  not  all,  of  the 
precise  money  which  defendant  is  charged  with  embezzling, 
was  received  directly  from  Lesinsky,  Barela  &  Co. ;  that  it 
was  80  received  "  for  the  account  of  Mrs.  Daily,"  and  so  lit- 
erally "in  the  name"  of  that  lady ;  that  two  of  the  receipts 
pat  in  evidence  are  signed,  "  Mariacita  Daily,  pr  G.  W.  Max- 
well." The  jnry  had  the  right  to  believe  this  evidence,  if 
satisfied  of  its  tmth. 

The  sixth  point  is :  "  The  proofs  show  that  defendant 
made  no  concjealment,  but  shows  that  defendant  admitted, 
loaning  money  to  the  partnership,  alleging  a  right  in  him- 
self to  so  do.  This  is  not  embezzlement."  Without  com- 
menting on  this  proposition  as  matter  of  law,  it  is  sufficient 
to  say  that  there  is  much  in  the  evidence  for  which  the  jury 
could  conclude,  if  so  disposed,  that  the  reverse  of  the  above 
statement  of  fact,  was,  as  to  concealment,  the  case.  For 
example,  Mrs.  Daily,  in  her  evidence,  says:  "He  always 
told  me  it  was  on  interest ;  it  was  loaned.  *  ♦  ♦  Two 
daj3  before  August  I  asked  him  where  the  money  was.  He 
told  me, '  part  in  the  safe,  and  part  was  loaned  out  at  inter- 
eBt'  Two  days  thereafter,  he  said  it  was  in  the  company, 
etc.,  and  again,  on  the  day  of  the  dissolution,  he  said  it  was 
with  Lesinsky,  Schultz  &  Barela  and  in  the  safe."  It  is 
roch  a  well  established  rule  as  scarcely  to  require  repetition, 
that,  when  there  is  competent  evidence,  the  jury  are  the 
judges  of  its  credibility,  and  the  weight  to  be  attached  to  it. 

From  the  evidence  before  them,  the  jury  in  this  case  had 
a  right  to  believe,  if  satisfied  of  its  truth,  that  the  defend- 
iDta  made  these  statements  as  to  the  money  being  loaned  out 
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long  after  that  monej,  or  the  most  of  it,  had  come  back  into 
his  possession,  and  when  they  were  palpably  false.  The 
same  right  of  the  jury  to  decide  as  to  questions  of  fact  covers 
the  subject  of  the  fifth  point  also. 

The  fourth  point  is  that  "  the  indictment  does  not  show 
the  object  for  which  the  money  was  received  by  the  defend- 
ant." One  authority  only  is  cited  as  showing  the  necessity 
for  such  an  allegation  in  the  indictment,  and  that  is  2  Russell 
on  Crimes,  195.  On  examination,  this  authority  will  not  be 
found  to  apply  to  our  statute  at  all.  The  case  there  cited  was 
one  brought  under  the  English  statute  7  and  8  George  IV. 
0.  29,  sec.  49  of  that  statute  provided,  among  other  things, 
that  if  any  chattel,  etc.,  shall  be  intrusted  to  any  banker,  etc., 
"  for  safe  custody,"  it  should  be  a  misdemeanor,  etc.  In 
the  case  of  Bex  v.  Mason  (D.  &  R.  N.,  p.  22),  in  which  the 
defendant  was  the  proprietor  of  what  was  called  a  weekly 
savings  bank,  but  which  was  in  reality  a  kind  of  lottery,  the 
indictment  charged  under  the  statute  that  the  defendant  had 
received  the  money  of  the  plaintiff  "for  safe  custody."  The 
judge  held  that  "  there  did  not  seem  to  be  any  such  keeping 
for  safe  custody  as  was  contemplated  by  the  statute.  It 
will  be  observed  that  the  point  in  this  case  was  that  the 
object  for  which  the  money  was  received  was  wrongly  stated, 
not  that  it  was  not  stated  at  all;  and  at  all  events,  it  could 
have  no  bearing  on  an  indictment  under  our  statute,  which 
does  not  refer  in  any  way  to  the  object  of  the  reception. 

This  brings  us  to  the  consideration  of  the  two  subjects 
of  most  importance  and  apparent  difficulty  involved  in  the 
case. 

The  first  of  these  is  that  raised  in  the  seventh  point  of 
the  appellant's,  which  reads  as  follows : 

"  Proofs  show  that  the  money  was  received  by  defendant 
from  his  principal  direct,  and  not  from  some  one  else  for 
and  on  her  account — which  cannot  be  embezzlement." 

Many  cases  are  cited  (and  they  might  have  been  multi- 


JANUARY  TERM,  1882.  257 

Territory  of  New  Mexico  ▼.  MazwelL 

plied  indefinitelj)  in  which  it  has  been  held,  to  use  the  Ian- 
goBge  of  Koscoe,  that  ^'the  chattel,  money  or  valaable 
lecoritj  embezzled  by  the  prisoner  mnst  be  snch  as  has  npt 
oome  to  the  possession  of  his  master — if  it  has  come  to  his 
po88G8Bion,  the  offense  is  larceny  and  not  embezzlement :" 
Roecoe  Cr.  Ey.,  445 ;  Look  v.  Smith,  Russ,  &  Ry.,  267  ;  H. 
V.  Pick,  3  Ross.  Crimes,  180 ;  Com.  v.  Berry,  99  Mass.,  428 ; 
Cm.  V.  (y Mallet/,  97  Mass.,  584 ;  Com.  v.  Davis,  104  Mass., 
548;  U.  S.  V.  Hulchanson,  Whart.  Prac,  461,  and  many 
cases  cited  in  2  Bishop  on  Criminal  Law,  852. 

The  cases  go  so  far  even  as  to  apply  this  principle  to 
moDey  received  by  one  clerk  from  another  in  the  same 
employ,  becanse  the  latter  was-  the  agent  of  the  owner : 
John  Murray's  Case,  C.  C,  275  ;  6  C.  &  P.,  145. 

These  authorities  would  be  of  much  weight,  and  no  doubt 
might  control  the  determination  of  this  court,  if  the  statutes 
ander  which  they  were  promulgated  were  the  same  as  ours. 
But  in  reality  the  statutes  differ  in  exactly  the  essential  par- 
ticolar  required  to  make  thpse  decisions  authorities  with  us. 
In  both  the  English  Statutes  of  39  Geo.  Ill,  a  85,  and  7 
and  8  Geo.  lY,  c.  20,  the  wording  is  as  follows : 

"If  any  clerk  or  servant,  etc.,  shall,  by  virtue  of  such 
employment  receive  or  take  into  his  possession  any  chattel, 
money  or  valuable  security  for,  or  in  the  name,  or  on  the 
aooonnt  of  his  master,"  etc. 

The  recent  act  of  24  and  25  Yictoria,  c.  96,  in  the  corre- 
sponding section  (68),  while  differing  in  some  other  particu- 
lars from  the  older  statutes,  preserves  this  same  language, 
tliat  portion  of  the  section  reading  as  follows :  "  Whosoever 
being  a  clerk,  etc,  shall  fraudulently  embezzle  any  chattel, 
money  or  valaable  security,  which  shall  bo  delivered  to,  or 
received,  or  taken  into  possession  by  him,  for,  or  in  the  name, 
or  on  the  acoonnt  of  his  master,  or  employee,"  etc.  In  Massa- 
chusetts and  many  other  states  this  language  was  followed, 
and  all  the  decbions  which  make  it  essential  that  the  property, 
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monej  embezzled  should  have  been  received  from  some  or 
other  than  the  employer,  will  be  found  to  have  been  pro- 
nonnced  nnder  such  statutes.  And  under  these  circumstances 
they  are  undoubtedly  correct  as  this  langaage,  "for  or  in  the 
name  or  on  the  account  of,"  certainly  implies  that  the  arti- 
cles are  received  for  some  third  party. 

But  in  the  law  under  which  we  are  acting,  these  words  are 
not  employed.  In  many  ways  our  statute  is  broader  than 
those  which  we  have  quoted,  and  this  is  one  of  the  most 
important  of  those  respects.  The  wording  here  is  (sec.  22, 
p.  268,  Gen.  Laws),  "  If  any  oflScer,  etc.,  shall  embezzle,  or 
fraudulently  convert  to  his  own  use  any  money  or  property 
of  another  which  shall  have  come  to  his  possession,  or  shall 
be  under  his  care  by  virtue  of  his  employment,  he  shall  be 
deemed,"  etc. 

There  is  no  limitation  as  to  the  manner  of  the  coming  to 
his  possession,  or  under  his  control,  or  the  person  from  whom 
they  may  so  come.  This  widens  the  scope  of  the  law  very 
much,  and  renders  the  decisions,  made  under  the  more  re- 
strictive language  of  the  older  statutes  entirely  inapplicable. 
This  we  could  hold  from  the  very  nature  of  the  language 
employed,  and  the  difference  obviously  made  by  the  omission 
of  the  old  restrictive  clause  without  the  need  of  any  previous 
adjudication  on  the  subject;  but  for  those  who  think  that 
precedent  in  such  cases  is  of  specially  great  importance,  we 
have  also  the  benefit  of  previous  decisions,  rendered  nnder 
statutes  analagous  to  our  own.  Thus,  in  New  York  the  stat- 
utory language  is  as  follows:  ^^If  any  clerk,  etc.,  shall  em- 
bezzle and  convert  to  his  own  use,  or  take,  make  away  with, 
or  secrete,  with  intent  to  embezzle  or  convert  to  his  own 
use,  without  the  assent  of  his  master  or  employers,  any 
money,  goods,  rights  in  action,  or  other  valuable  security,  or 
effects  whatever,  belonging  to  any  other  person,  which  shall 
have  come  into  his  possession  or  nnder  his  care,  by  virtue 
of  such  employment  or  officci  he  shall  be,  etc.:"    2  B.  S.  of 
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X.  T.,  678,  Bee.  59.  Under  this  law,  Judge  Cowan,  in  ren- 
deriDg  the  decision  in  the  case  of  People  v.  Dalton^  15  Wen- 
dell, 581,  said,  ^^The  statate  is  intended  to  provide  for  a 
freadaleot  conversion  of  money  or  goods  by  a  servant  when 
they  are  delivered  to  him  as  such,  either  by  his  master  or 
mistress,  or  in  their  behalf  by  a  stranger.  That  was  but  a 
breach  of  trust  at  common  law,  because  the  money  or  goods 
came  to  his  hands  by  delivery.  The  statute  intended  to  con- 
Tert  such  a  breach  of  trust  into  a  crime.'' 

In  Alabama,  the  language  of  the  statute  on  this  subject,  is 
almost  identical  with  our  own.  It  reads:  ^^Any  o£Scer, 
etc,  who  embezzles  or  fraudulently  converts  to  his  own  use, 
any  property  of  another,  which  has  come  into  his  possession 
by  virtue  of  his  employment,  must  on  conviction,"  etc.:  Ala- 
bama Code,  sec  3143.  The  court  of  that  state  in  a  case  in 
which  a  clerk  was  indicted  for  embezzling  a  bill  of  exchange 
which  came  into  his  possession  from  that  of  his  employer, 
says :  '^  The  language  of  this  section  is  much  more  compre- 
hensive tlmn  either  of  the  English  statutes.  It  embraces  and 
provides  punishment  for  every  case  of  embezzlement  of  prop- 
erty of  another,  which  has  come  into  the  possession  of 
the  clerk  or  agent  by  virtue  of  his  employment."  "The  case 
is  within  the  very  letter  of  the  statute,"  and  Judge  Stone,  in 
his  opinion  of  the  case,  draws  very  clearly  the  distinction 
between  the  decisions  under  the  English  analagous  statutes 
and  those  whose  scope  has  been  enlarged,  as  those  in  New 
Tork  and  Alabama,  and  we  may  add,  New  Mexico.  He 
says:  ^The  words  in  the  English  statutes  ^for,  or  in  the 
name  or  on  account  of,  his  master,'  show  clearly  that  the 
money,  goods,  etc.,  to  come  within  those  statutes,  must  have 
been  taken  or  received  from  some  person  other  than  the  mas- 
ter and  employer.  To  say  that  a  clerk  received  or  took 
goods,  etc.,  from  his  employer,  for,  or  in  the  name  or  on  the 
account  of  said  employer  would  be  palpable  solecism.  We 
think  the  English  decisions  upon  their  statutes  are  manifestly 
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correct.  Oar  statote  contains  no  such  clause  as  that  copied 
and  commented  on  above :"  LowenthdL  v.  State,  82  Ala., 
589. 

We  have  dwelt  to  this  extent  on  this  topic  because  the 
point  was  raised  and  argued  at  some  length  on  the  hearing  in 
this  case,  and  is  of  such  importance  that  it  did  not  seem 
proper  to  pass  it  by  without  disposing  of  it.  If,  however, 
our  statute  had  been  similar  to  that  of  England,  we  think 
there  was  no  error  in  this  regard  in  this  particular  case,  as 
there  was  evidence  to  prove  that  the  money,  or,  at*  least,  the 
greater  part  thereof,  with  the  embezzling  which  the  defend- 
ant is  charged  in  this  case,  was  received  by  him  from  various 
persons  other  than  Mrs.  Daily,  that  is  to  say,  from  Messre. 
Lesinsky,  Barela  &  Schultz.  The  fact  that  the  amount  rep- 
resented by  the  sums  received  by  the  defendant  from  these 
parties  had  originally  come  from  Mrs,  Daily,  even  if  that  waa 
absolutely  established.  Would  not  affect  the  case,  as  the  ques- 
tion under  the  English  statutes  is  as  to  the  person  for  whom 
the  precise  and  identical  money  embezzled  was  obtained.  In 
one  well  known  case,  for  example,  upon  an  indictment  for 
stealing  a  £5  note  and  certain  silver  coin,  it  appeared  that  the 
prisoner's  master  gave  him  the  £5  note  to  get  change ;  this 
he  did,  saying  that  his  master  had  sent  him  and  that  the 
change  was  for  him.  He  never  returned  to  his  master,  how- 
ever. The  judges,  on  a  case  reserved,  held  that  a£  it  was  the 
silver  which  had  been  taken  and  not  the  £5  note,  and  as  the 
silver  had  never  been  in  the  possession  of  the  master,  it  was 
a  case  of  embezzlement  under  the  statute  of  89  Greo.  Ill,  and 
not  stealing:  Rex  v.  SuUinSy  R.  &  M.  C.  C.  R.,  139;  and 
several  analagous  cases  are  cited  by  Wharton  (sec.  1013)  as  R. 
V.  WinnaU,  5  Cox  C.  C,  326 ;  /?.  v.  Reena,  11  Ihid.,  123 ; 
jB.  v.  Oale^  IS  Ibid.,  340,  etc. 

Before  proceeding  to  the  consideration  of  the  points  rela- 
tive to  the  description  of  the  property,  we  will  allude  to  one 
other  subject  which  was  commented  on  to  some  extent  in  the 
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ugament,  that  is,  that  the  necessary  relation  between  the 
defendant  and  the  owner  of  the  property  waa  not  charged  or 
made  oat  by  proof  in  this  case  so  as  to  bring  it  within  the 
definition  of  embezzlements  We  refer  to  this  here  because 
the  answer  to  the  object  we  thus  raised  is  substantially  the 
same  as  that  to  the  question  just  discusssed,  viz.:  that  the  stat- 
ute of  this  territory  is  much  broader  in  its  language  than 
those  under  which  the  law  quoted  to  us  on  the  subject  waa 
promulgated.  The  English  statute  from  39  G^o.  IIL  to  25 
Victoria, confine  the  operations  of  the  law  to  ''any  servant 
or  clerk  or  person  employed  for  the  purpose  Or  in  the  capac- 
ity of  a  servant  or  clerk,"  and  an  enormous  amount  of  time 
and  erudition  have  been  employed  during  the  last  century  in 
discossion  as  to  the  exact  definition  of  these  terms  ''servant" 
and  "clerk,"  and  as  to  those  who  were  properly  to  be  consid- 
ered within  or  excluded  from  those  classes.  The  text  books 
are  fall  of  refinements  on  this  subject,  and  the  cases  cited 
show  that  an  almost  infinite  variety  of  questions  have  arisen 
with  regard  to  it.  See  2  Russell,  168  to  180 ;  Wharton,  see, 
1011  to  1020 ;  2  Archibold,  M9-454,  side  paging,  etc 

Bat  we  are  saved  from  difficulty  as  to  this  point  by  the 
introduction  in  our  statute  (sec^  22,  p.  268,  General  Laws)  of 
the  word  "  agent,*'  which  greatly  enlarged  the  application  of 
the  la^,  and  makes  unquestionable  its  bearing  on  many  cases 
which  might  otherwise  be  doubtful.  While  it  might  be  seri- 
oosly  questioned  whether  a  person  intrusted  with  one  busi- 
ness affair  for  another  or  performing  some  one  act  without 
renumeration,  is  a  servant,  there  can  generally  be  no  such 
doubt  as  to  his  falling  under  the  definition  of  an  agent ;  and 
at  all  events  on  the  state  of  facts  as  developed  in  this  case, 
there  can  be  no  such  doubt 

In  speaking  of  the  effect  of  the  introduction  into  the  stat- 
utes of  this  word  "  agents,"  Mr.  Wharton,  whose  views  as  to 
the  crime  of  embezzlement  are  generally  more  technical  and 
Gontracted  than  those  of  other  writers  on  the  subject,  says  : 
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*^  As  nsed  in  the  MassaclmsettB  statutes,  the  term  '  agents ' 
is  much  wider  in  it*  signification  than  *  servants '  or  *  clerks ; ' 
the  Utter  are  restricted  to  the  performance  of  specific  acts  in 
a  specific  way ;  the  former  may  or  may  not  be  restricted,  and 
may,  in  fact,  be  clothed  with  full  powers  to  represent  their 
principal  with  the  same  discretion  as  he  might  exercise  him- 
self i*^  1  Wharton's  Crim.  Law,  sec  1022,  and  referring  to 
Cam,  V.  Ycywngj  9  Gray,  5,  and  Com.  v.  Libhey^  11  Met,  64. 
There  can  be  no  doubt  that  the  defendant  acted  as  the 
agent  of  Mrs.  Daily  in  the  transactions  which  form  the  basis 
of  this  indictment  and  trial.  His  own  evidence  is  to  that 
effect,  and  in  the  receipt  signed  by  him  across  the  face  of  the 
$6,000  note  dated  Apr.  20, 1877,  he  uses  that  precise  term, 
the  signature  being  "  Mariacita  Daily  per  G.  W.  Maxwell, 

This  brings  us  to  what  is,  perhaps,  the  most  important  of 
the  objections  raised  by  the  defense  to  the  validity  of  the 
indictment  and  correctness  of  the  judgment,  those  presented 
in  the  second  and  fifth  points.  The  second  point  is :  "  The 
indictment  does  not  describe  any  particular  article  alleged  to 
have  been  embezzled  sufficiently."  The  fifth  point  is: 
"  Proofs  do  not  show  the  conversion  of  any  single  article  by 
description,  which  does  not  establish  embezzlement."  For 
convenience  of  consideration  we  will  group  these  two  to- 
gether, as  they  both  relate  to  the  lack  of  particular  descrip- 
tion of  the  property  embezzled  or  any  part  of  it. 

On  this  subject  we  were  referred  by  counsel  to  a  large  num- 
ber of  authorities,  and  the  investigation  of  the  question  which 
seemed  necessary  for  its  satisfactory  determination,  has  in- 
volved the  examination  of  many  more.  The  indictment  in  this 
case  charges  the  defendant  with  embezzlement  of  ten  thous- 
and dollars,  and  this  is  set  up  in  various  forms,  viz, :  As 
$10,000  in  United  States  currency  (commonly  called  green- 
backs) ;  $10,000  in  United  States  national  currency  notes ; 
$10,000  in  United  States  fractional  currency  notes;  $10,000 
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in  gold  coin  of  the  coinage  of  the  United  States  of  America ; 
$10,000  in  Bilker  coin  of  the  coinage  of  the  United  States  of 
America ;  $10,000  in  gold  coin  of  the  coinage  of  the  Repub- 
lic of  Mexico,  and  $10,000  of  silver  coin  of  the  coinage  of 
the  Republic  of  Mexico ;  each  being  alleged  to  be  of  the 
Talue  of  $10,000.  It  is  obyions  then  that  the  property 
eharged  to  have  been  embezzled  was  money.  Several  of  the 
tuthoritiee  which  are  cited  do  not  bear  directly  on  the  point, 
because  they  refer  to  the  embezzlement  of  chattels,  articles 
other  than  money,  and  it  is  so  obvious  that  a  rule  of  descrip- 
tion which  might  with  justice  and  propriety  be  enforced  as 
to  an  ordinary  chattel,  might  not  necessarily  apply  equally  to 
money,  either  in  specie  or  the  usual  circulatory  paper  cur- 
rency. 

The  first  of  these  authorities  is,  Stais  v.  Edson^  10  Louis- 
iana Annual  Bepts.,  229.  In  this  case,  the  articles  alleged 
to  have  been  embezzled  were  '^  a  certain  lot  of  furniture  of 
the  ralae  of  $400,  with  a  certain  lot  of  lumber  of  the  value 
of  $150,  and  with  certain  tools,  commonly  called  cabinet- 
maker's tools,  of  the  value  of  $250." 

The  court  decided  that  the  property  was  not  described 
with  legal  certainty :  ^^  The  indictment  should  have  set  out 
speefically,  at  least  one  article  of  the  property  embezzled." 
The  rule  as  to  such  articles  and  the  reason  of  it,  are  so  well 
set  forth  in  this  decision,  that  we  copy  the  clause  on  that 
subject,  especially  as  it  is  the  rule  which  the  defendant  and 
appellant  herein  insists  should  be  applied  to  money  as  well 
as  ordinary  chattels. 

The  court  says,  ^^  the  rule  applicable  to  indictments  for 
embezzlement,  as  well  as  to  indictments  for  larceny,  is,  that 
the  goods  stolen  or  embezzled  should  be  described,  at  least  in 
part,  with  such  a  certainty  as  will  enable  the  jury  to  decide 
whether  the  chattel  proved  to  have  been  stolen  or  embezzled 
is  the  very  same  with  that  upon  which  the  indictment  was 
founded^  and  show  judicially  to  the  court  that  it  could  have 
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been  the  sabjeot  matter  of  the  offense  eharged,  and  enable 
the  defendant  to  plead  his  acquittal  or  conviction  to  a  sabse- 
qaent  indictment  to  the  same  chattel."  The  next  case  cited, 
that  of  Stewart  v.  The  OommomosaUh^  4  S.  &  K  (Pa.),  193, 
relates  to  promissoiy  notes.  The  State  v.  Thomas^  3  Mc- 
Cord,  527,  has  no  special  application,  a  new  trial  being 
granted  on  account  of  the  omission  of  certain  words  (not  of 
description)  in  the  indictment,  and  becanse  the  valne  of  a 
pocketbook  was  not  proven ;  the  real  reason  as  stated  by  the 
conrt  being  that  there  were  ^^circnmstances  which  call  on  the 
conrt  to  exercise  a  humane  discretion,"  the  penalty  for  the 
crime  (grand  larceny,  second  offense),  then  being  death  in 
South  Carolina.  The  case  of  State  v,  Stineony  24  N.  J. 
Law,  22,  is  a  more  important  authority,.and  while  it  involves 
at  least  two  questions  other  than  that  under  discussion,  viz. : 
the  lack  of  any  allegation  of  value  of  the  bank  notes  alleged 
to  have  been  embezzled,  and  the  attempted  introduction  into 
the  case  of  a  "  promissory  note  "  which  the  court  decided 
was  not  within  the  words  or  meaning  of  the  statute,  yet  in 
other  respects  it  is  a  good  authority  for  the  appellant,  so  far 
as  any  decision  of  a  state  court  is  authority  here.  It  was 
brought,  however,  under  a  special  modern  statute,  directed 
solely  against  the  officers  and  agents  of  incorporated  banks 
of  the  state  of  New  Jersey  (N.  J.  Revised  Statutes,  125), 
and  is  quite  technical  in  its  provisions.  While  so  far  as  it 
touches  on  this  point,  it  favors  the  appellant's  view,  yet  we 
cannot  consider  it  of  itself  a  controlling  authority  for  New 
Mexico.  These  are  all  of  the  authorities  specially  quoted,  all 
being  American  ;  and  we  will  now  consider  the  law  as  pro- 
duced to  us  from  the  best  books  and  the  cases  cited  therein. 
The  books  referred  to  in  appellant's  brief  are.  Bishop's  Or. 
Law ;  Bishop's  Or.  Prac.  and  Roscoe's  Or.  Evidence,  with  the 
English  decisions  therein  quoted.  These  at  first  sight,  all 
seem  to  uphold  the  theory  of  the  appellant,  that  the  indict- 
ment must  specially  describoi  and  the  evidence  identify  at 
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least  some  one  part  of  the  articles  charged  to  have  been  em 
bezzled.  Thaa  Bishop  in  his  Oriminal  Law  (p.  853)  says^  '^  the 
indictment  under  the  statute  mast  set  out  specifically  some 
article  of  the  property  embezzled ; "  an  allegation,  that  the 
prisoner  ^took  and  received  divers  sums  of  moneyi  amoiint- 
iug  in  the  whole  to  a  large  sum  of  money,  to  wit,  the  sura  of 
£10,  and  afterwards  embezzled  the  same,  not  being  snfficioot:^' 
Seat  V.  Flowers^  5  B.  (fe  0.,  736 ;  Eeso  v>  Freeman^  Kiiss.  & 
Ryan,  335.  ^^  In  other  words,  the  indietment  must  describe 
according  to  the  fact,  some  of  the  identical  goods  or  money. 
So  the  evidence  must  establish  the  embezzlemeaji  of  the 
specific  articles  described : "  Bex  v.  Tyer$y  liossell  ^  Kyan, 
403. 

In  the  case  of  Bea  v.  McCfregar  (2  East.  P.  C,  576),  tlio 
reason  of  this  particularity  is  stated  as  follows :  *^  For  tliat 
the  new  ofiense  created  by  the  act  of  parliament  being  a 
larceny,  it  must  be  described  in  the  indictment  as  such,  and 
with  all  the  properties  of  a  larceny.'*  Koscoe  says  (Criminal 
Eridence,  447),  ''  It  was  held  upon  the  statute  of  39  Geo. 
III.,  that  the  indictment  ought  to  set  out  specifically  some 
article  of  the  property  embezzled,  and  that  the  evidence 
should  support  that  statement.  Therefore,  where  the  indict- 
ment charged  that  the  prisoner  embezzled  the  sum  of  one 
poond,  eleven  shillings,  and  it  did  txot  appear  whether  the 
snm  was  paid  by  a  one  pound  note,  and  eleven  shillings  in 
silver,  or  by  two  notes  of  one  pound  each,  or  by  a  two 
pound  note,  and  change  given  to  the  prisoner,  on  a  case 
reserved,  the  judges  were  of  opinion  that  the  indictment- 
ought  to  set  out  specifically,  at  least,  some  articles  of  the 
property  embezzled,  and  that  the  evidence  should  support 
the  statement,  and  they  held  the  conviction  wrong  "  (quoting 
the  cases  of  Freeman  and  Tyer,  supra). 

The  reason  of  this  rule  in  case  of  chattels  is  of  course 
obvious.  They  should  be  so  described  in  the  indictment 
that  the  defendant  mil  be  thereby  informed  with  precision 
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as  to  the  offense  with  which  he  is  charged,  and  so  proved  on 
the  trial  aa  to  be  identified  as  the  same  mentioned  in  the 
indictment.  It  is  also  proper,  in  order  to  afford  the  defen- 
dant an  opportunity  to  prove,  if  afterwards  accused  of  the 
same  offense,  that  he  has  previouslj  being  tried  therefor. 
This  reasoning  applies  equally  to  money,  either  in  specie  or 
current  bills,  whenever  they  can  be  described ;  but  with 
regard  to  them  a  peculiar  difficulty  ^arises,  which  •does  not 
exist  in  ordinary  larceny. 

In  larceny,  by  the  legal  theoiy,  the  accused  takes  some 
article  of  personal  property  out  of  the  possession  of  the  owner. 
The  owner  consequently  is  acquainted  with  the  article,  and 
able  to  give  a  description  of  it.  But  in  embezzlement,  as  a 
rule,  the  article  taken  had  never  been  in  the  actual  posses- 
sion of  the  owner,  and  he  therefore  has  not  the  means  of 
accurate  description  which  he  would  otherwise  possess.  In 
case  of  the  embezzlement  of  a  chattel,  some  kind  of  descrip- 
tion fairly  accurate,  can  usually  be  obtained  from  the  person 
from  whose  possession  it  came  to  the  accused,  and  in  case  of 
a  large  number  of  chattels,  some  one  or  more,  at  all  events, 
can  be  described  with  sufficient  accuracy.  Bat  with  money, 
the  case  is  different.  After  the  lapse  of  a  little  time,  it 
would  be  a  rare  case  indeed,  in  which  the  third  party  from 
whom  it  was  received  and  who  had  no  special  cause  or  in- 
ducement for  recollection,  could  describe  the  exact  bills  or 
pieces  of  specie  which  composed  it.  This  is  more  especially 
the  case  at  present  in  this  country, where  the  natural  currency 
is  uniform  in  appearance,  instead  of  presenting  the  great 
variety  of  designs  which  distinguished  bank  bills  previous 
to  the  establishment  of  the  National  Bank  system,  and  where 
the  coin  does  not  present  even  the  variety  produced  in  other 
countries  by  the  change  in  the  monarch's  head  on  the  obverse 
in  each  succeeding  reign. 

Even  in  England,  and  as  long  ago  as  1827,  the  *  impossi- 
bility of  describing  embezzled  money  in  such  a  way  as  to 
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meet  the  requirements  of  the  law  as  laid  down  in  tlie  cases 
cited  bj  the  appellants^  was  so  obvions,  that  the  statute  7 
and  8  Geo.  lY.,  chap.  29,  was  passed  to  remedy  the  difficulty. 
Seetion  48  of  that  statute  provided  that,  <<  In  every  such  in- 
dietment,  except  where  the  offense  shall  relate  to  any  chattel, 
it  shall  be  sufficient  to  allege  the  embezzlement  to  be  of 
money,  without  specifying  any  particular  coin  or  valuable 
security ;  and  such  allegation,  so  far  as  regards  the  descrip- 
ti(m  of  the  property,  shall  be  sustained  if  the  offender  shall 
be  proved  to  have  embezzled  any  amount,  although  the  par- 
tieolar  species  of  coin  or  valuable  security  of  which  such 
unonnt  was  composed,  shall  not  be  proved.'' 

Similar  statutes  to  this  have  since  been  passed  in  nearly 
ill  the  states  of  our  union,  and  of  course  obviate  the  diffi- 
eolty  of  which  we  are  speaking ;  so  that  in  the  more  recent 
writings  on  criminal  law,  little  is  said  of  the  questions 
which  arose  under  the  older  and  more  imperfect  form  of 
enactment  But  our  statutes  do  not  contain  this  provision, 
and  hence  it  is  claimed  by  the  appellant,  that  we  are  bound 
by  the  rules  and  decisions  promulgated  in  England,  previous 
to  the  statute  of  Geo.  IT.,  as  part  of  the  common  law. 

To  ascertain  if  this  is  correct,  we  must  examine  briefly 
the  history  of  tlie  law  of  embezzlement.  Unlike  many 
branches  of  criminal  law,  it  is  purely  statutory.  No  part 
of  it  came  down  from  any  remote  antiquity  or  was  any  part 
of  the  common  law.  It  is  made  up  of  additions  to  the 
common  law  of  larceny,  enacted  at  various  times  in  order 
to  meet  classes  of  criminality  which  arose  in  the  changing 
condition  of  society,  and  were  not  embraced  within  the  scope 
of  the  definitions  or  adjudged  limits  of  larceny.  The  first 
of  these  statutes  is  8  Henry  YIU.,  chap.  7  ,  passed  in  1517, 
which  recites,  "  That  before  this  time  divers  as  well  noble- 
men, as  other  the  king's  subjects,  had,  upon  confidence  and 
trost,  delivered  unto  their  servants,  their  caskets,  safely  to 
keep  to  the  use  of  their  said  masters  or  mistresses,  and  after 
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sach  delivery  the  said  seryants  had  withdrawn  theniBelvea, 
and  gone  away  from  their  said  masters^  or  mistresses,  with 
the  said  caskets,  jewels,  money,  goods  and  chattels,  or  part 
thereof^  to  the  intent  to  steal  the  same,"  etc.,  and  thereupon 
enacts,  "  That  if  the  said  caskets,  jewels,  money,  goods  or 
chattels,  that  any  such  servant  shall  go  away  with,  or  which 
he  shall  imbezil,  with  purpose  to  steal  it,  as  is  aforesaid,  be 
of  the  valne  of  40  shillings,  or  above,  that  then  the  same 
false,  fraudulent  and  untrue  act  and  demeanor,  from  thence- 
forth shall  be  deemed  and  adjudged  felony  " :  1  Hawkins, 
P.  0.,  188.  The  recital  here  shows  the  special  occasion  of 
the  enactment  and  the  subsequent  ones  were  passed  on  like 
necessity.  The  next  of  these  statutes  enacted  in  1589,  pro- 
vided that  any  one  having  charge  ^'  of  the  king's  armour, 
ordnance,  or  munition/'  and  embezzling  the  same,  should 
be  guilty  of  a  felony :  31  Eliz.,  ch.  4.  The  next,  passed  in 
1610,  related  to  persons  employed  in  various  manufacturing 
occupations,  who  should  embezzle  any  of  the  materials  with 
which  they  were  entrusted :  7  Jac  I.,  chap.  7.  The  next 
statute  was  directed  against  lodgers  who  ^^imbezilled  or 
purloined"  the  furniture  of  their  lodgings:  8  and  4  W  <& 
M.,  chap.  9. 

Thus  there  were  various  statutes  passed  at  considerable 
intervals  to  meet  special  cases,  but  none  of  a  general  nature 
until  the  39  Geo.  Ill,  ch.  85,  which  may  be  said  to  be  the 
first  that  caused  embezzlement  to  be  raised  to  the  rank  of  a 
separate  crime.  The  provisions  of  the  previous  statutes  will 
be  found  in  the  older  books  under  the  head  of  '^  Simple  Lar- 
ceny "  (Hawkins'  Pleas  of  the  Crown,  p.  134:). 

AH  of  the  English  decisions  to  which  we  have  alluded  as 
being  referred  to  by  the  appellant  herein  as  authority  to 
show  what  the  common-law  doctrine  was  with  regard  to  this 
crime,  were  under  this  statute  of  39  Geo.  Ill ;  and  the  Ian* 
guage  of  the  text  books  which  we  have  quoted  was  based 
on  those  deoisions.    But  the  39th  year  of  Geo.  Ill  was  long 
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after  Uie  date  of  the  independence  of  the  United  States,  in 
177t,  which  is  the  latest  period,  according  to  the  most  liberal 
Tiew,  that  the  law,  as  held  in  England,  was  of  any  authority 
here,  or  composed  part  of  that  common  law  which  became 
the  1^1  heritage  of  the  American  people.  Keither  tjie  act 
of  1799  (89  Gheo.  Ill),  nor  any  decisions  under  it,  could  have 
any  binding  force  here,  and  can  only  be  held  in  the  same 
esteem  with  which  we  regard  the  adjudication  of  other  for- 
eign tribunals  of  weight  and  respectability. 

In  settling,  therefore,  what  should  be  the  practice  in  this 
territory,  in  cases  arising  under  our  statute  relative  to  em- 
beulement,  we  are,  fortunately,  not  confined  by  decisions 
and  precedents  which  might  prove  far  from  applicable  to  our 
etrcomstancee,  or  suited  to  our  times.  It  is  obvious  that  in  a 
case  like  that  now  under  discussion  it  would  be  practically 
impossible  ever  to  indict  or  ever  to  convict  if  it  were  neces- 
sary to  describe  specifically  the  money  embezzled,  and  prove 
ita  identity  on  trial.  £ven  if  the  doctrine  contended  for 
had  been  fixed  as  part  of  tlie  common  law  of  England  prior 
to  1776,  it  is  very  questionable  whether,  over  a  hundred 
years  after,  under  entirely  changed  conditions,  it  would  have 
been  incumbent  on  us  to  submit  to  the  imposition  of  rules 
which  would  have  made  the  administration  of  justice  and 
the  punishment  of  erime,  so  far  as  this  offense  is  concerned, 
impossible. 

Id  laying  the  foundations  for  a  future  practice,  on  what 
is  comparatively  virgin  soil,  we  have  a  right,  we  think,  to 
regard  the  circumstances  of  the  age  and  the  locality  to  some 
extent,  and,  at  any  rate,  to  preserve  sufiiciont  independence 
for  self-protection.  It  could  not  be  good  law,  we  believe*  to 
impose  on  a  people  by  whom  it  has  never  before  been  recog- 
nized, and  among  whom  it  has  no  claim  to  authority,  by 
usage  or  precedent,  as  common  law,  that  which  would  re- 
quire an  impossibility  as  essential  to  the  enforcement  of  their 
criminal  statute. 
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We  hold^  then,  that  all  that  is  to  be  required  in  cases  of 
embezzlement,  under  our  law,  is  the  best  description  which 
the  circumstances  will  permit,  both  in  the  indictment  and 
and  upon  the  trial. 

W^quote  here  as  singularly  appropriate  a  few  words  from 
the  concluding  remarks  of  Mr.  Bishop,  on  this  particular 
crime : 

^^  As  we  leave  this  subject,  let  us  bear  in  our  minds  that 
embezzlement  is  merely  a  statutory  offense,  not  an  offense  at 
the  common  law,  and  that  the  statutes  creating  it  differ  some- 
what in  their  terms.  *  ♦  ♦  Let  us  remember  that  we 
are  now  upon  [a  branch  of  the  law  not  very  thoroughly  con- 
sidered in  our  books,  and  not  as  yet  expanded  by  judicial 
decision  to  its  ultimate  and  complete  proportions  ♦  ♦  * 
and  that  we  merely  respect  the  modern  English  adjudioa- 
tions,  but  do  not  seriously  follow  them.  ♦  *  *  The  legal 
difficulty  is  to  know,  and  state  in  the  indictment  what  par- 
ticular coin  or  bank  notes  are  embezzled.  This  difficulty 
merely  runs  the  question  into  one  of  pleading,  and  we  may 
observe  that  a  court  departs  from  its  duty  when  it  does  not 
allow  some  form  of  pleading  to  cover  every  form  of  offense 
known  in  the  law.  ♦  ♦  ♦  The  law  of  embezzlement 
is  not  BO  firmly  fixed  in  the  adjudications  of  any  one  of  our 
states  as  to  render  improper  a  fresh  examination  of  it  by  the 
judges,  in  the  light  of  our  judicial  science,  and  in  the  expe- 
rience of  past  imperfection  and  present  necessities,  as  well  as 
of  actual  judicial  decision :"  2  Bish.  Or.  Law,  866  to  870. 

The  judgment  of  the  court  below  is  affirmed. 

All  concur* 
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Philip  Holzuak,  Plaintiff  in  Error,  v.  Fblix  Mabtinez, 

Defendant  in  Error. 

« 

Ftbruary  1, 188t. 

Pbacticb.    (1)    Appearanc6  to  maw  to  quouih  writ  qf  atiaehmetU  for  irreg- 

vlarUff,  nc€  ffeneral^  hut  9pecidl, 
Same.    (2)    ForthoomiTig  bond  in  attaehment  not  a  gmeral  appsaranee  or 

ttUMMT  of  irr^ffularittea. 
Attachmeht.    &)    Effect,  of  forthcoming  boTid, 
PiAcncB.    (4)    Judgment  by  dtfault  oammeB  no  appearance  to  haioe  been 

made, 
Sams.    (5)    When  Judgmente  nU  dieet  and  on  ground  if  non-appearanee 

ihould  be  rendered 
Same,    (6)    Judgment  by  default,  what  necessary  to  authoriee  in  attachment, 
Attaghmkht.    (7)    jP&wer  of  probate  clerks  to  issue  writs  af. 
PBAcncB.    (8)    Service  cf  copy  qf  deeUkration. 
Sams.    (9)    Attachment,  service  of  writ. 
Sams.    (10)    Serviee  of  writ  and  copy  of  deetaration  mutit  precede  judgment 

inpereonam, 
Sams.    (11)    AUachm/ent,  writ  retumabie  on  impossible  day  and  term, 

t  When  a  party  appears  for  the  purpose  of  making  a  motion  for  irreg- 
ularity in  a  writ  of  attachment,  and  states  specifically  in  the  motion 
that  he  appears  for  that  purpose  and  no  other,  it  is  a  special  and  not 
a  general  appearancei 

1  A  bond  given  by  the  owner  of  property  attached  to  the  sheriff  for  the 
pmpose  of  enabling  the  owner  to  keep  possession  of  the  property,  is 
not  aVaiver  by  such  owner  (defendant  in  the  attachment  suit)  of  all 
preceding  irregularities  in  such  suit,  and  does  not  operate  as  a  gen- 
eral appearance  by  him  for  all  purposes. 

&  Under  the  statute,  the  giving  of  a  forthcoming  bond  in  attachment 
does  not  release  the  property  from  the  attachment  lien.  It  simply 
constitutes  the  defendant  in  attachment  the  bailee  of  the  sheriff  for 
the  safe  keeping  of  the  property  and  for  its  return  to  the  sheriff  in 
case  the  plaintiff  shall  recover,  and  in  default  of  which  the  liability 
of  the  bond  attaches  to  the  defendant  and  his  sureties. 

4  A  oonrt  which  renders  judgment  by  default  against  a  defendant  does 
•0  on  the  assumption  that  there  has  been  no  apjj^earance  by  the  defend- 
ant 

&  If  there  has  been  a  general  appearance  by  the  defendant,  it  is  irregu- 
lar to  proceed  to  aoaeoo  damagaa  and  enter  Judgment  before  first 
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entering  a  rule  to  plead  and  showing  non-complianoe  with  it,  and  in 
such  a  case  judgment  nil  dieet  instead  of  for  non-appearance,  ia  the 
proper  proceeding. 

6.  In  case  the  defendant  does  not  appear,  it  is  always  incumbent  on  the 
court  before  proceeding  in  the  cause,  to  see  that  the  preliminary  pro- 
ceedings have  been  so  far  regular  and  sufficient  as  to  confer  not  onl j 
Jurisdiction  of  the  subject  matter  of  the  suit,  but  also  of  the  person 
of  the  defendant.  In  an  attachment  case  this  is  to  be  determined  by 
the  affidavit  and  bond  for  an  attachment,  the  writ  with  the  officer's 
doings  thereunder  as  shown  by  his  return,  the  declaration  and  service 
of  a  copy  thereof,  and  the  authority  of  the  officer  issuing  the  writ 

7.  Quaere,  whether  the  statutory  authority  conferred  upon  probate 
clerks  to  entertain  applications  for  and  to  issue  writs  of  attacliment 
returnable  to  the  district  court,  does  not  repeal  so  many  positive 
requiremeuts  of  the  law  previously  existing  in  relation  to  authenticat- 
ing the  wnt  and  approving  the  bond  in  attachment  as  to  render  such 
authority  of  probate  clerks  exceedingly  doubtful  and  impracticable. 

8.  In  case  of  personal  service  of  process,  a  copy  of  the  declaration  must 
be  served  on  defendant  before  the  court  can  treat  the  defendant  as  in 
default. 

9.  The  service  of  a  writ  of  attachment  is  never  complete  without  also 
serving  the  petition  or  other  lawful  statement  of  the  cause  of  action. 

10.  Where  there  is  nothing  before  the  court  in  an  attachment  proceedinjj^ 
to  show  that  the  writ  has  ever  been  served  on  the  defendant  or  that 
the  declaration  or  other  statement  or  notice  of  the  cause  of  action  waa 
ever  served  on  him,  the  court  has  no  authority  to  render  judgment  in 
personam  against  him. 

11.  A  writ  of  attachment  was  in  September,  1880,  issued  and  made  return- 
able '*  at  the  next  March  term,  1880." 

Held,  That  the  writ  of  attachment  having  been  made  returnable  on 
a  day  and  to  a  term  of  court  then  past,  such  writ  was  returnable  to  an 
impossible  day  and  term.  That  all  proceedings  under  it  were  void, 
and  that  the  defendant  need  not  have  paid  any  attention  to  it,  even  if 
it  had  been  served. 

Prince,  0.  J.,  dissented,  holding  that  "  1880**  had  been  written  in 
the  writ  by  clerical  error,  and  that  the  word  **  next"  made  it  suffi- 
ciently apparent  that  *'1$81  '*  was  intended,  and  that  such  day  and 
term  were  not  impossible. 

Error  to  the  District.  Court  for  San  Miguel  connty. 

This  is  an  action  of  assumpsit  in  which  a  writ  of  attach- 
ment was  issued  by  tlie  probate  clerk  of  Sau  Miguel  county, 
on  the  declaration,  affidavit  and  bond  baing  jQled  with  him. 
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The  writ  of  attachmant  ia  in  the  Spanish  language,  and  is 
directed  to  the  alguacil  (constable)  of  the  conntj  of  San  Mig- 
uel It  commanded  him  to  attach  of  the  goods,  chattels, 
moneys,  effects,  credits,  etc.,  of  Philip  Holzman  snfficient  to 
P&7  the  snm  of  $2,000,  in  order  that  it  be  and  appear  before 
the  district  court  in  and  for  the  conntj  of  San  Mignel  at  the 
next  March  term,  1880,  before  the  Honorable  L.  Bradford 
Prince,  to  answer  a  suit  of  Felix  Martinez ;  also  commanding 
him  to  summon  said  Philip  Holzman  to  appear  before  the 
nid  judge  at  the  time  and  place  aforesaid  and  answer  to  the 
action  of  the  plaintiflE. 

The  writ  was  dated  the  twentj-first  day  of  September, 
A.  D.  1880,  being  the  same  date  on  which  declaration,  affida- 
vit «nd  bond  were  filed  with  the  said  probate  clerk. 

The  writ  was  also  signed  and  issued  by  said  probate  clerks 

Said  writ  of  attadmient  nowhere  states  any  amount  of  dam- 
ages claimed,  or  what  kind  of  action  was  bronght  by  Martinez 
against  Holzman. 

There  is  nothing  in  the  writ  or  indorsed  on  it  to  show 
whether  it  was  an  action  ex  eontraetu  or  ex  deUoto.  It  has 
no  indorsement  whatsoever  of  the  nature  or  cause  of  action 
or  the  amount  of  damages  claimed. 

The  said  writ  itself  is  made  returnable  at  no  time  or  place, 
bnt  directs  the  property  attached  to  be  produced  at  a  term 
six  months  previous  to  the  date  of  the  writ,  and  that  the  defen- 
dant Holzman  be  summoned  to  appear  before  the  Hon.  L. 
Bradford  Prince  at  the  same  time. 

The  only  indorsement  on  said  writ  is  made  by  Desiderio 
Romero,  sheriff,  by  Jose  D.  Romero,  deputy.  This  indorse- 
ment is  claimed  to  be  the  return  of  the  sheriff  of  San  Miguel 
county  as  to  his  manner  of  serving  said  writ,  and  states  that 
he  served  the  order,  having  attached  property  sufficient  to 
eover  the  debt,  as  the  inventory  shows,  woich  property  re- 
maioed  in  the  posBesaion  of  the  defendant,  he  having  given 

18 
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bond  to  retain  possession  of  the  same.  This  return  is  dated 
the         day  of  September,  1880. 

Said  return  does  not  show  that  the  property  attached  be- 
longed to  Holzman,  or  that  the  writ  was  served  on  Hokmsn. 

The  declaration  does  not  ask  for  any  judgment,  and  is 
nowhere  referred  to  in  the  writ. 

The  declaration  is  indorsed,  ^^  Filed  Sept  SI,  1880,  JeBos 
Ma  Taf oya,  P.  clerf 

The  affidavit  is  indorsed  in  the  same  manner. 

The  bond  is  indorsed  '^  Filed  at  my  offioe.  Sept  SI,  1880, 
Jesus  Ma  Tafoya.  P.  clerk." 

The  bond  has  no  particular  date,  but  purports  to  be  on  the 
blank  day  of  September,  1880,  and  there  is  no  acknowledg- 
ment by  its  makers,  or  any  justification  of  sureties  indorsed 
thereon,  and  it  does  not  show  that  the  sureties  thereon  are 
residents  of  the  territory  of  New  Mexico. 

The  writ  appears  to  have  been  filed  by  the  sheriff  of  San 
Miguel  county  on  the  twenty-second  day  of  January,  1881. 
On  the  eighth  day  of  March,  1881,  Felix  Martinez,  by  his 
attorney,  filed  in  the  clerk's  office  of  the  district  court  the 
declaration,  affidavit  and  attachment  bond  included  in  the 
record ;  the  same  in  no  way  showing  that  they  were  filed  or 
returned  by  the  probate  clerk  for  the  county  of  San  Miguel, 
and  were  not  filed  on  or  before  the  first  day  of  the  court  to 
which  they  were  made  returnable  in  the  body  of  said  writ^ 
nor  on  or  before  the  first  day  of  the  next  succeeding  term  of 
the  district  court  for  the  county  of  San  Miguel,  after  said 
twenty-first  day  of  September,  1880. 

The  record  does  not  show  why  the  said  papers  were  not 
filed  on  or  before  the  fii-st  day  of  the  court  in  which  they 
were  made  returnable,  or  the  first  day  of  the  March  term, 
1881,  and  shows  no  leave  to  file  the  same. 

On  the  ninth  day  of  March,  the  defendant  appeared  spe- 
cially for  the  purposes  of  his  motion  and  no  other,  and  moved 
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to  quash  the  writ  for  the  reasons  therein  stated,  which  said 
motion  is  included  in  the  record. 

On  the  fifteenth  day  of  March,  1881,  the  conrt  rendered 
judgment,  overruling  this  motion,  and,  afterwards,  the  conrt 
tttempted  to  enter  a  judgment  by  default  against  the  defen- 
dant, and  thereafter,  on  the  eighteenth  day  of  March,  1881, 
the  court,  after  hearing  proofs  in  behalf  of  the  plaintifiP, 
asae^ed  his  damages  in  the  sum  of  $2,000,  and  gave  judg- 
ment in  favor  of  said  Martinez  and  against  said  Holzman  for 
this  sum. 

LofUM  SuJabaeher  and  Coftron  <b  Thornton  for  plaintiff  in 
error. 

The  probate  derk  hasT  no  authority  to  issue  any  process 
instead  of  the  clerk  of  the  district  court :  B.  B.  of  IT.  S,  sec. 
1871. 

All  suits  in  the  district  court  must  be  commenced  by  fil- 
ing a  declaration  in  the  office  of  the  clerk  of  the  court,  and 
npon  so  doing  the  clerk  shall  issue  the  summons  to  the  defen- 
dant :  Prince's  New  Mexico  Statutes,  sees.  54  an4  65,  p. 
122,  act  of  1878. 

Said  writ  should  have  been  directed  to  the  defendant :  Ih. 

The  writ  directed  to  the  constable  is  void :  Ib.j  also  sec. 
2,  p.  527,  also  sec.  7,  p.  137. 

A  writ  returnable  to  an  impossible  day,  or  an  impossible 
term,  is  void :    SMiday  o.  Cooper^  3  Mo.,  286. 

The  summons  must  state  the  time  of  holding  the  court  at 
which  the  defendant  is  summoned  to  appear:  Thompson  v. 
BUhap,  24  Texas,  302 ;  NeiU  et  oL.  v.  Brown,  11  Texas,  17 ; 
Cmngton  v.  Burleson,  28  Texas,  368 ;  Wright  v.  WHmot, 
83  Texas,  898. 

A  wrong  or  impossible  date  for  the  return  of  the  writ 
renders  the  same  Toid :    HoUiday  v.  Cooper,  3  Mo.,  286. 

A  valid  writ  or  snmmons  should  specify  the  nature  of  the 
aetion,  and  a  particular  day  on  which  it  is  returnable :  Bon- 
ner's law  Diet.  (Title  Summons),  vol  2,  p.  559 ;  Viner's 
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Abridgment  (Title  Snmmons);  Blackstonc  Commentaries, 
book  3,  p.  279 ;    Bacon's  Abridgment  (Title  Summons). 

Every  writ  of  SQmmons  returnable  to  the  district  court 
shall  be  issued  by  the  clerk  of  the  district  court,  and  shall 
have  a  brief  statement  of  the  cause  of  action,  nature  of  the 
suit,  the  amount  of  the  damages  claimed,  and  for  what 
demand  the  suit  is  brought:  4  Prince's  Statutes,  sec.  55,  p. 
122 ;  ld.j  chap.  29,  sec  1,  p.  131 ;  Howell  et  al  v.  SaUeU, 
1  Minn.,  p.  102 ;  Stone  v,  OordeU^  8  Western  Law  Jourl^ 
79 ;  Prince's  Stats,  of  New  Mex.,  sec.  42,  p.  140,  showing 
that  writs  of  probate  clerks  must  conform  to  writs  of  Uie 
district  clerks. 

Persons  must  be  summoned  to  appear  before  the  court, 
and  not  before  the  judge.  A  valid  writ  must  have  the  seal 
of  the  district  court  affixed  :  Prince's  Statutes  of  New  Mex., 
sec.  3,  p.  110 ;  I^oss  v.  laetty  4  G.  Green  (Iowa),  76 ;  Shc^er 
V.  SundwaU  et  al^  S3  Iowa,  579 ;  Fross  «.  Schlwmjjffy  3 
Texas,  622 ;  Bool  v.  Kingy  6  Ohio,  11 ;  Sm/Uh  v.  Affana^ 
sieffe,  2  Rich  (S.  C),  334. 

It  must  appear  by  the  officer's  return,  that  the  property 
seized  belonged  to  the  defendant,  otherwise,  the  attachment 
is  void.  Also  that  the  summons  was  served  on  defendant  as 
an  ordinary  citation  :  Mdson  et  aZ  v.  Anderson^  3  Monroe, 
393 ;  Anderson  v.  Scotia  2  Mo.,  15 ;  Clay  v.  NetUon^  5  Ran- 
dolph, 592  ;  1  Prince's  Statutes  of  New  Mex.,  sec.  9,  p.  139. 

When  there  has  been  no  service  on  defendant,  the  judg^ 
ment  is  a  nullity :    Parker  v.  Jennings^  26  Ga.  140. 

An  insufficient  bond  renders  the  attachment  void.  To 
make  a  valid  bond,  it  must  appear  that  the  sureties  were 
residents  of  the  county,  and  acknowledged  the  bond:  Simonds 
V.  Parker^  42  Mass.,  508 ;  Moore  v.  Parker,  8  Mass.,  310 ; 
Drake  on  Attachment,  sec.  117;  Houston  v*  Beicher,  IS 
Smedes  and  Marshall,  514;  Tyson  v.  Hamer^  2  Howard 
(Miss.),  669;  Bwnk  of  Alabama  v.  Fitzpafyricky  4  Hiin> 
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jhrejy  311 ;  Prince's  Statutes  o£  ITew  Mexico,  Act  of  1874, 
sec  4^  p.  144 ;  Id.y  sec.  5,  p.  136. 

A  writ  is  a  nnllitj  when  made  returnable  to  a  wrong  or 
impoflsible  day  or  term ;  nothing  can  be  done  by  virtaeof  it, 
nor  can  it  be  amended :  Dame  v.  Falea^  3  N.  H.,  70 ;  Par- 
mi  «.  UoyA^  3  Wilson,  341 ;  2  Wm.  Blackstone,  845 ;  Bun 
v.Thmaa  dk  King^  2  Johns.,  190;  Burk  v.  Ba/maTd^  4 
Johns.,  309 ;  Shvdey  v.  Wright^  2  L.  Eaym.,  775 ;  Oreen  v. 
Rivet,  2  L  Eaym,,  772 ;  Mills  v.  Bondy  1  Strange,  899. 

The  affidavit  should  also  state  on  what  account  the  sum 
claimed  is  owing:  Sullivan  v,  Fugate^  1  Heiskell,  22; 
Moneyhan  v.  Tarter,  1  Ibid.y  20 ;  Stewart  v.  Mitchdl,  10 
Ihid^  489;  Rumhough  v.  White,  11  Ibid,,  261 ;  Johnson  v. 
Ludsadao,  12  Hid.,  273 ;  WiUer/  v.  Biorden,  2  Bax.,  227 ; 
Hickman  v.  Gest,  1  Sneed,  297. 

Inactions  of  attachment  begun  before  the  clerk  of  the 
probate  court,  all  the  papers  pertaining  thereto  shall  be 
retnmed  to  the  district  court  on  or  before  the  first  day  of  the 
next  term  (Prince's  Statutes  of  New  Mexico,  sec.  23,  p.  140), 
otherwise  the  proceedings  will  be  invalid. 

A  statute  anthorizing  proceedings  by  attachment,  must  be 
ftrictly  construed  and  strictly  pursued :  Planters'  Bank  of 
Tennessee  v.  Byrne,  3  La  Ann.,  687 ;  Shirley,  JSscott  c&  Co. 
r.  Owners  of  Stmr.  Bride,  5  /  lid.,  260 ;  City  of  New 
Orleans  v.  Garland,  11  Hid.,  438 ;  May  v.  Baker,  15  111., 
S9 ;  Pod  V.  Webster,  3  Mete.  (Ky.),  278 ;   WUkie  v.  Jones, 

1  Morr.  (Iowa),  97;   Wooster  v.  McGee,  1  Texas,  17;  Hv/m- 
fhrey  v.  Wood,  "Wright   (Ohio),  566;  Buckley  v.  I/ywry, 

2  Mich.,  418 ;    Mo  Pherson  v.  Snowden,   19  Md.,   197 ; 
Chevalier,  v.  H.  H.  Williams  cfe  Co.^  2  Texas,  243. 

The  plaintiff  should  set  forth  the  nature  of  the  relief 
»nght  (Prince's  Statutes  of  New  Mex.,  sec.  22,  p,  118),  and 
a^  for  some  sort  of  judgment,  otherwise  the  court  can 
gnat  no  relief^  nor  render  any  judgment  in  his  behalf  what- 
erer. 
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Lu  cfe  Forty  for  defendant  in  error. 

In  the  attachment  proceedings  below,  as  appears  in  tlie 
record,  the  writ  in  the  snit  was  levied  npon  certain  goods  by 
Desiderio  Romero,  sheriff  of  San  Mignel  conntj,  as  the 
property  of  the  defendant  in  attachment,  and  therenpon  the 
defendant,  Philip  Holzraan,  made  and  executed  to  Desiderio 
Romero,  sheriff  of  said  county,  a  delivery  or  forthcoming 
bond,  and  the  property  attached  was  redelivered  to  him.  We 
hold  that  by  making  and  executing  the  bond,  the  defendant, 
Philip  Holzman,  entered  an  appearance  in  the  suit,  and 
thereby  waived  all  objections  to  the  irregularities  in  the 
attachment  proceedings:  Dierolf  v.  Winterfidd^  24  Wis., 
143 ;  ChUdreas  v.  FovHer^  9  Ark.,  169  ;  OHlespie  v.  (Jlark^  1 
Tenn.,  2 ;  Harper  v.  BeU^  2  Bebb.,  221 ;  People  v,  Camerarij 
7  III,  468 ;  Fife  v.  Clark,  3  McCord.,  347  ;  Reynols  v.  Jor- 
den^  19  Ga.,  436 ;  Wharton  v.  Conger^  9  Sm.  &  M.,  510 ; 
Barry  v.  Foylee^  1  Peters,  311 ;  Payne  v.  Snellj  3  Missonri, 
409 ;  McMillan  v.  Dana,  18  Oal.,  339 ;  Blyles  v.  Eliney  64 
Penn.,  130 ;  Whiting  v.  Budd,  6  Missouri,  443 ;  Evana  v. 
King,  7  Missouri,  411 ;  ifoGee  v.  CoUow,  4  Oranch,  261 ; 
Shields  V.  Borden,  6  Ark.,  459;  Morrison  t?.  Alpine^  23 
Ark.,  136 ;  MoOroy  v,  Austin,  9  Louisiana,  860 ;  Paddock  v, 
Mathews,  3  Mich.,  18 ;  Swan  v,  Cameron,  2  Gillm.,  468 ; 
Piodey  v.  WinsheU,  17  Cow.,  366 ;  Drake  on  Attachments, 
pp.  318  and  480. 

The  defendant  moved  to  quash  the  writ  in  the  attachment 
proceedings.  We  hold  that  such  a  motion  is  an  appearance 
in  the  cause,  whetlier  he  was  served  with  process  or  not,  and 
it  is  so  held  in  Whiting  v.  Budd,  5  Mo.,  443;  Enans  v. 
King,  7  Mo.,  411 ;  15  Ind.,  194 ;  Swan  v.  Cameron,  2  Gillm., 
468. 

Therefore,  while  it  is  not  admitted  that  the  proceedings 
are  irregular  or  void  in  any  particular,  yet  it  is  claimed  that 
even  if  they  are,  the  plaintiff  in  error  is  estopped  from  raiB- 
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ing  any  question  in  regard  to  snch  irregalarities,  and  tbere- 
fore  the  jadgment  should  be  affirmed. 

LyvM  SyJabacher  and  Catron  dk  Thomtan^  in  reply: 

The  giving  of  a  bond  nnder  onr  statutes  is  no  appearance 
in  conrt  and  no  waiver  of  irregnlaritles :  Childresa  v.  Fow- 
ler^ 9  Ark.,  174,  175 ;  Caplmger  v.  Steamboat^  14  Ind.,  48 ; 
Omdm  V.  Packard^  28  Cal.,  649 ;  Clark  v.  Brt/an,  16 
Mo.,  171 ;  BiUin  v.  While,  15  La.,  624. 

A  motion  to  quash  the  writ  is  only  a  special  appearance, 
and  a  special  appearance  is  only  an  appearance  for  the  pur- 
poses specified  in  the  motion  and  cannot  confer  jurisdiction : 
Camp  V.  Tibbetts,  2  E.  D.  Smith  (N.  T.),  20 ;  Uye  v.  LUoomb, 
21  Pickering  (Mass.),  263 ;  ArjM%  v.  Winsor^  36  Mass.,  247 ; 
Simcock  v.  First  National  Bank,  14  Ks.,  629. 

Persons  being  in  presence  of  the  court  do  not  authorize  a 
jndgmiBnt  to  be  rendered  against  them  unless  they  have  been 
broaght  in  by  legal  means :  Jonea  v.  Kenny,  Hardin  (Ky.), 
103. 

The  following  steps  are  held  not  to  constitute  an  appear- 
mce:  Indorsing  an  admission  of  service  on  a  summons: 
National  Bank  v.  Rogere,  12  Minn.,  529.  Giving  bail  after 
urest  under  bail  process :  Lam,neau  v.  Erwin,  12  Bichardson, 
(S.  0.),  31.  Giving  a  bond  by  third  parties  to  dissolve  an 
attachment;  Clark  v.  Bryan,  16  Mo.,  171.  Giving  an 
attachment  bond  in  a  suit  in  rem  in  order  to  get  possession  of 
a  seized  vessel,  and  taking  deposition :  Coplinger  v,  Steawr 
hoat,  14  Ind.,  48.  Giving  notice  of  a  motion  to  dissolve  an 
attachment  where  there  had  been  no  personal  service :  GUd- 
den  r.  Paciard,  28  OaL,  649.  Making  a  motion  to  qnash  : 
Ferguson  v.  Boss,  5  Ark.,  517  ;  Oirch  v.  Jeter,  5  Ark.,  383 ; 
Wheder  v.  LamprMm,  14  Johnson,  480.  Applications  rais- 
ing the  question  of  jurisdiction  are  no  appearance :  Buff  v. 
Skepard,  17  Post,  Mo.,  242 ;  SmitKs  Administrator  v.  Rol- 
lins, 25  Mo.,  408 ;  8  IT.  S.  Digest,  Action ;  AVboU  v.  Semple, 
25  m,  107 ;  JFlake  v.  Carson^  83  IlL,  518 ;  CampheU  v. 
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Swmey^  12  Ind.,  70 ;  AUen  v.  Lee^  6  Wis.,  478.  A  defend- 
ant's special  appearance  to  object  to  the  jurisdiction  does  not 
cure  the  defect :  Hodges  v.  Brett,  4  Green  (Iowa),  845 ;  MH- 
hum  V.  FoiUSy  IMd.,  346 ;  Olmer  v.  Hiatty  Ihid.y  439.  An 
appearance  for  the  purpose  of  moving  to  qnash  the  writ  for 
want  of  jurisdiction  or  insufficiency  of  service,  will  not  sub- 
ject the  party  so  appearing  to  the  jurisdiction  of  the  court: 
Johnson  v.  Buell,  26  111.,  66 ;  Weil  v.  LoewerUhalj  10  Iowa, 
575.  Defects  apparent  on  record  naay  be  taken  advantage  of 
by  motion :  Simonds  v.  Parker^  42  Mass ,  508 ;  WiUey  <fe 
KelVy  V.  Biorden  <&  Ward,  2  Baxter,  227 ;  Fingley  v.  Pate- 
mem,  10  Mass.,  843  ;  Ouild  v.  Bichardsoii,  6  Pickering,  864. 
A  motion  to  quash  is  to  be  examined  on  error :  3  Ala.,  57  ; 
2  Baxter,  228 ;  Drake  on  Attachment,  312,  327, 422 ;  7  How- 
ard (Miss.),  505. 

We  therefore  ask  that  the  judgment  of  the  district  oonrt 
refusing  to  quash  the  writ,  be  reversed. 

Bristol,  Associate  Justice :  On  the  21st  day  of  Sept., 
1880,  Felix  Martinez,  the  defendant  in  error,  before  one 
Jesus  M.  Taf oya,  the  then  probate  clerk  of  said  county,  made 
an  affidavit  for  an  attachment  against  the  property  of  Philip 
Holzman,  the  plaintiff  in  error,  to  secure  a  debt  claimed  to 
be  due  in  the  sura  of  $2,000.  The  affidavit  contains  no  state- 
ment as  to  the  cause  or  grounds  of  the  indebtedness. 

On  the  same  day  the  said  Tafoya,  as  such  clerk  of  the  pro- 
bate court,  issued  under  his  official  signature  and  the  seal  of 
said  probate  court,  a  writ  of  attachment  directed  to  the  con- 
stable of  said  county,  commanding  him  to  attach  sufficient  of 
the  goods,  chattels  and  estate  of  the  plaintiff  in  error,  to  pay 
the  said  sum  of  $2,000  with  interest  and  costs.  The  writ  was 
made  returnable  to  the  next  March  term  of  said  district  court 
for  the  year  1880. 

On  the  22dday  of  January,  1881,  the  sheriff  of  said  county 
filed  said  writ  in  the  office  of  the  derk  of  said  district  court 
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vith  the  return  of  his  doings  thereunder,  indorsed  thereon  as 
follows: 

"  I  certify  that  I  have  serred  this  order,  having  attached 
property  sufficient  to  cover  the  debt,  as  the  inventory  shows, 
which  property  remained  in  possession  of  the  defendant,  hav- 
ing given  bond  to  retain  possession  of  the  same.  Done  this 
daj  of  8ept,  1880. 

••  DESIDERIO  ROMERO,  Sheriff. 

"  By  Jose  O.  Rombbo,  Deputy,*^ 

On  the  said  22d  day  of  Jannary,  1881,  said  sheriflE  also 
filed  in  the  office  of  said  clerk  of  the  district  court,  a  receipt 
signed  by  the  plaintiflE  in  error,  dated  Sept.  22, 1880,  to  the 
effect  that  he  had  received  of  said  sheriff  the  goods  and  chat- 
tels that  had  been  attached  by  him  in  a  suit  of  Felix  Martinez 
against  him,  in  which  receipt  the  goods  and  chattels  are 
described;  and  on  said  22d  day  of  January,  1881,  said  sheriff 
also  filed  in  said  office  of  the  clerk  of  the  district  court,  a 
bond  executed  by  the  plaintiff  in  error  as  principal  and  by 
tro  sureties  in  the  penal  sum  of  $4,000,  payable  to  said 
sheriff,  bearing  date  the  22d  day  of  September,  1880,  to  be 
void  if  tlie  said  plaintiff  in  error  shall  have  the  property 
attached  by  said  sheriff  under  a  certain  writ  of  attachment 
sned  out  by  the  defendant  in  error  before  the 'said  probate 
clerk  against  the  plaintiff  in  error  for  the  sum  of  $2,000,  when 
and  where  the  court  shall  direct,  and  shall  abide  the  judg- 
ment of  the  court  in  the  premises.  Such  bond  recites  that 
said  writ  is  returnable  "  to  the  district  court  for  said  county 
at  the  March  term,  as  mentioned  in  said  writ." 

On  the  eighth  day  of  March,  1881,  the  defendant  in  error 

Sled  in  the  office  of  the  clerk  of  the  court  below,  a  declai*a- 

tion  alleging  facts  constituting  a  cause  of  action  against  the 

plaintiff  in  error  for  a  money  demand  in  the  sum  of  $2,000 

and  interest ;  such  declaration  having  been  previously  indorsed 

as  follows : 

"Filed  Sept  21, 1880. 

"JESUS  M.  TAFOTA, 
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Also  on  the  eighth  day  of  March,  1881,  the  defendant  in 
error  filed  in  the  office  of  the  clerk  of  the  conrt  below,  the 
affidavit  for  attachment  above  mentioned ;  the  same  having 
been  previously  indorsed  as  follows : 

«  Filed  September  21, 1880. 

"JESUS  M.  TAPOYA, 

Also  on  the  eighth  day  of  March,  1881,  the  defendant  in 
error,  filed  in  the  office  of  the  clerk  of  the  conrt  below,  a 
bond  for  an  attachment  against  the  goods,  chattels  and  estate 
of  the  plaintiff  in  error  for  the  sum  of  $2,000  bearing  date 
the  —  day  of  September,  1880,  and  reciting  among  other 
things,  that  whereas,  the  defendant  in  error  had  that  day 
^^  sued  out  an  attachment  before  Jesus  M.  Tafota,  clerk  of 
the  probate  court,  against  Philip  Holzman,  for  the  sum  of  two 
thousand  dollars,  returnable  to  the  next  March  term  of  the 
district  court,  for  the  county  of  San  Miguel,"  etc. ;  the  same 
having  been  previous  to  such  filing  with  the  clerk  of  the 
court  below,  indorsed  as  follows : 

"  Approved  by  me  this  21st  day  of  Sept.,  A.  D.  1880. 

i  Pbo^te  Court  Seal,  }  •«  JESUS  M.  TAFOYA, 

<  New  Mexico,  V  ..  --    .   /  />-    -  « 

( OoniTT  OF  San  Miouxu  i  **  FroboU  CMb."* 

And  further  indorsed  as  follows : 
<<  Filed  in  my  office  Sept  21, 1880. 

••JESUS  M.  TAFOYA, 

••  Prdbaie  (XerhT 

On  the  ninth  day  of  March,  1881,  at  the  regular  March  term 
of  the  court  below,  the  plaintiff  in  error,  filed  with  the  clerk 
of  such  conrt,  the  following  motion,  viz. : 

"  And  now  comes  the  said  defendant  (plaintiff  in  error), 
and  for  the  purpose  of  this  motion  and  for  no  other,  and 
moves  the  court  to  quash  the  writ  of  attachment  herein  for 
the  following  reasons,  to  wit :  ** 

^irri.  Said  writ  of  attachment  is  void  on  its  face. 
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Seeond.  Said  writ  of  attachment  is  returnable  to  an  impos- 
lible  day  and  impossible  term,  if  to  any  term  at  all. 

Third.  Said  writ  of  attachment  is  returnable  before  the 
Hon.  L.  Bradford  Prince,  and  not  before  any  court 

Fourih.  The  summons  in  said  writ  is  also  returnable  before 
the  Hon.  L.  Bradford  Prince  and  not  before  the  court 

MftK  Said  writ  bears  no  teste  of  any  court. 

Siadh.  The  said  writ  has  no  indorsement  containing  a 
brief  statement  of  the  cause  of  action  thereon,  as  required  by 
law. 

Sevmth.  Said  writ  is  otherwise  uncertain,  defective  and 
insufficient  in  many  other  respects  as  appears  from  the  face 
thereof. 

Thereafter  at  the  last  aforesaid  term  of  the  court  below, 
and  before  any  other  proceedings  were  had  in  the  case,  the 
plaintiff  in  error  appeared  for  the  purpose  of  said  motion, 
and  for  no  other  purpose,  and  the  same  being  argued  by 
counsel  for  the  respectire  parties,  was  submitted  and  over- 
ruled. 

Thereafter  at  the  term  of  the  court  below  last  aforesaid, 
the  following  and  no  other  proceedings  were  had  in  the  case 
ai  appears  from  the  record,  the  recital  of  which  is  as  follows, 
to  wit: 

•'FELIX  MARTmEZ       ^ 

T.  >-  AuumpHt  heffun  Iry  aUaehmenL 

PHILLIP  HOLZMAlf .       ) 

'^Now  comes  the  said  plaintiff  (defendant  in  error),  by 
his  attorney,  G.  W.  Priehard,  Esquire,  and  the  defendant 
(plaintiff  in  error),  although  three  times  solemnly  called, 
comes  not,  bat  makes  default.  It  is  therefore  considered  by 
the  court  that  the  said  plaintiff  ought  to  recover  of  the  said 
defendant,  his  damages  by  reason  of  the  premises.'' 

Afterwards,  at  the  same  term,  the  record  recites  the  fol* 
lowiDg  proceedings  in  the  same  court,  to  wit : 
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«'FBLIX  MARTINEZ    ) 

Y.  V  Astumpait  begun  by  aUadhmmd, 

PHILIP  HOLZMAN.      ) 

"  Now  comes  the  said  plaintiff,  by  his  attorney,  Q.  W. 
Prichard,  Esq.,  and  the  said  defendant,  having  made  default 
on  a  former  day  of  the  present  term,  and  no  jnry  being  de- 
manded by  the  said  plaintiff,  the  court,  after  hearing  the  evi- 
dence, assesses  the  damages  of  the  said  plaintiff  by  reason 
of  the  premises,  at  two  thousand  dollars.  It  is  therefore  con- 
sidered and  adjudged  by  the  court,  that  the  said  plaintiff, 
Felix  Martinez,  recover  of  the  said  defendant,  Philip  Holz- 
man,  the  sum  of  two  thousand  dollars,  his  damages  assessed 
as  aforesaid,  and  also  his  costs  in  this  bclialf  expended,  taxed 
to  sixty-six  dollars  and  thirty  cents,  and  that  he  have  execu- 
tion therefor." 

A  gi'eat  many  errors  claimed  to  appear  on  the  face  of  the 
record,  are  argued  on  behalf  of  plaintiff  in  error,  and  a 
multitude  of  questions  are  raised  in  behalf  of  either  party  ; 
they  cannot  all  be  considered  within  our  limited  time. 

The  question  was  elaborately  argued  as  to  whether  there 
had  been  a  general  appearance  in  the  court  below  on  the 
part  of  the  plaintiff  in  error. 

It  has  been  uniformly  held  by  all  the  courts  of  the  terri- 
tory, that  when  a  party  appears  for  the  purpose  of  making 
a  motion  for  irregularity,  and  states  specifically  in  the  motion 
that  he  appears  for  that  purpose,  and  no  other,  it  is  a  special, 
and  not  a  general  appearance.  It  was  persistently  urged 
on  behalf  of  the  defendant  in  error,  that  the  giving  of  the 
bond  by  the  plaintiff  in  error  for  the  purpose  of  retaining 
possession  of  the  property  claimed  by  the  sheriff  to  have 
been  attached,  was  in  law  a  general  appearance  for  all  pur- 
poses, and  was  a  waiver  of  all  preceding  irregularities.  Nu- 
merous authorities  were  cited  to  sustain  that  assumption,  but 
those  decisions  were  all  made  upon  special  statutes  differing 
from  ours,  many  of  which  expressly  providing  that  among 
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the  conditions  of  the  bond,  there  shall  be  one  binding  the 
defendant  to  appear,  or  suffer  default.  And  all  of  them 
providing  that  sneh  bond  shall  in  effect  dissolve  the  attach* 
meat  proceedings  by  transferring  the  security  from  the  prop- 
erty attached  to  the  bond  itself. 

No  doubt  in  these  cases,  the  deci&ions  in  part  were  based 
npon  Uie  fact  of  the  regularity  of  the  proceedings  so  far  as 
to  oonfer  jurisdiction  upon  the  court  of  the  subject  matter 
of  the  suit  and  over  the  property  attached,  as  well  as  of  the 
person  of  the  defendant. 

Under  our  statute,  the  giving  of  what  is  sometimes  called 
a  forthcoming  bond  in  attachment,  does  not  release  the  prop- 
erty from  the  attachment  lien.  It  simply  constitutes  the 
defendant  the  bailee  of  the  sheriff  for  the  safe  keeping  of 
the  property,  and  for  its  return  to  the  sheriff  in  case  the 
plaintiff  shall  recover,  and  in  default  of  which  the  liability 
of  the  bond  attaches  to  the  defendant  and  his  sureties.  The 
doctrine  that  such  a  bond  constitutes  a  general  appearance 
on  behalf  of  the  defendant,  and  a  waiver  by  him  of  all  irre- 
golarities  at  a  time  when  no  citation  has  been  served  on  him, 
and  no  notice  whatever  of  the  cause  of  the  action,  either  by 
tlie  declaration  or  statement  in  the  writ,  or  otherwise,  and 
that  it  will  so  far  waive  irregularities  as  to  confer  upon  the 
conrt  jurisdiction  of  the  subject  matter  of  the  suit  where 
none  had  previously  existed,  is,  in  our  opinion,  manifestly 
imjost  and  contrary  to  sound  principles  of  law. 

Bnt  outside  of  these  considerations,  any  question  as  to 
whether  there  was  a  general  appearance  in  the  court  below 
by  the  plaintiff  in  error,  is  determined  by  the  record,  which 
shows  conclusively  that  the  damages  were  assessed  by  the 
eonrt,  and  judgment  therefor  entered  on  the  ground  that 
there  bad  been  no  appearance  by  the  defendant  below.  This 
was  clearly  considered  and  adjudged  by  the  court  below. 

If  there  had  been  a  general  appearance,  then  it  would  have 
beea  irregolar  to  proceed  to  assess  damages  and  enter  judg- 
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ment  before  firet  entering  a  rule  to  plead,  and  ahowing  non- 
oompliance  therewith.  If  this  had  been  the  case,  then  judg- 
ment nU  dicety  instead  of  for  non-appearance,  woald  have 
been  the  proper  proceeding.  The  record,  therefore,  disclofies 
the  fact  that  there  was  no  general  appearance  of  the  plaintiff 
in  error  in  the  conrt  below,  and  no  waiver  by  him  of  anj 
irregnlarities  in  the  proceedings  of  that  conrt 

In  case  the  defendant  does  not  appear,  it  is  always  incnin- 
bent  on  the  court  before  proceeding  in  the  cause  to  see  that 
the  preliminary  proceedings  have  been  so  far  regular  and 
sufficient,  as  to  confer  not  only  jurisdiction  of  the  subject 
matter  of  the  suit,  but  also  of  the  person  of  the  defendant. 

In  an  attachment  case  this  is  to  be  detennined  by  the  affi* 
davit  and  bond  for  an  attachment,  the  writ  with  the  officer's 
doings  thereunder,  as  shown  by  his  return,  the  declaration 
and  service  of  a  copy  thereof,  and  the  authority  of  the  officer 
issuing  the  writ  In  the  present  case  the  affidavit  was  taken 
and  filed  with  the  probate  clerk.  The  bonds  were  approved 
by  and  filed  with  him,  and  even  the  declaration  in  the  first 
instance  was  so  filed.  The  writ  was  issued  by  him,  and 
authenticated  by  the  seal  of  the  probate  court,  and  not  by 
the  seal  of  the  court  below. 

The  statute  under  which  the  preliminary  proceedings  of 
this  case  were  instituted  before  and  by  the  probate  clerk  is 
as  follows,  to  wit : 

"  Any  person  wishing  to  sue  his  debtor  by  attachment, 
when  the  debt  or  sum  claimed  exceeds  the  sum  of  one  hun- 
dred dollars,  may  do  so  by  first  filing  with  the  clerk  of  the 
district  court  of  the  county  in  which  the  debtor  lives,  or  be- 
fore the  clerk  of  the  probate  court  of  the  county  in  which 
the  suit  is  brought,  an  affidavit  and  bond,  as  now  required  to 
be  done  before  the  clerk  of  the  district  courts  which  shall 
authorize  the  clerk  before  whom  said  affidavit  and  bond  shall 
be  filed  to  issue  writs  of  attachment  the  same  as  clerks  of  the 
district  courts ;  which  attachment,  together  with  the  affidavit 
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aod  bond,  when  ifisned  by  the  clerks  of  the  probate  court, 
fihaO  be  bj  them  made  returnable  to  the  next  term  of  the 
district  conrt  for  the  proper  county,  and  shall  be  by  them 
returned  to  said  district  court  on  or  before  the  first  day  of 
nid  terai  :*'  Gen.  Laws  N.  M.,  Prince's  ed.,  140, 

The  provisions  of  this  statute  conferring  authority  on  pro- 
bate clerks  to  entertain  applications  for  and  to  issue  writs  of 
attachment  returnable  to  the  district  conrts,  in  order  to  be 
eSectiTe,  must  be  considered  as  repealing,  by  the  remotest 
implication,  so  many  positive  requirements  of  the  law  pre- 
Tionslj  existing,  especially  in  the  face  of  the  organic  act  and 
l^ishtion  of  congress  providing  for  the  appointment  of 
elerb  for  the  district  courts  of  the  territories,  as  to  render 
tiie  aathority  so  conferred  on  probate  clerks  exceedingly 
doobtful  and^  impracticable.  For  instance,  it  must  be  con- 
ceded that  process  of  every  description  cognizable  by  the 
district  court  must  be  authenticated.  ^^The  district  court  of 
each  oonnty  *  *  *  shall  have  a  seal,  which  shall  be  kept 
b;  the  derk  thereof,  and  with  it  he  shall  authenticate  all 
docaments  emanating  from  his  office  needing  authentication :" 
Gen.  Laws  N.  M.,  sec.  3,  p.  116. 

By  this  law  the  clerk  of  the  district  court  is  made  the  cus- 
todian of  its  seal,  and  all  process  which  he  is  authorized  to 
isEQe  must  be  aatlienticated  by  him  with  such  seal.  With- 
out anch  seal  the  court  will  not  recognize  it  as  authentic 

The  probate  clerks  are  to  issue  writs  of  attachment,  the 
same  as  the  district  court  clerks,  with  no  express  provisions 
io  the  statute  as  to  bow  the  probate  clerks  are  to  authenti- 
cate the  writs. 

The  statute  provides  that  the  district  court  clerk  issuing  a 
vrit  of  attachment  shall  approve  the  bond  in  attachment, 
both  as  to  the  amount  of  the  penalty  and  sufficiency  of  the 
wrety;  but  there  is  no  express  provision  for  such  approval 
bj  the  probate  clerk.  Before  the  clerk  of  the  district  court 
iatoihorized  to  issue  a  writ  of  attachment,  a  declaration,  as 
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well  as  affidavit)  must  be  filed  in  his  office :  Gen.  Laws  N. 
M.,  Prince  ed.,  sec.  2,  p.  136  ;  but  there  is  no  express  provision 
for  filing  a  declaration  with  the  probate  clerk.  The  policy 
of  congress  in  conferring  on  the  territorial  district  conrts  the 
authority  to  appoint  their  own  clerks  was  no  doubt  to  grant 
to  them  the  exclusive  right  to  determine  who  shall  perform 
the  duties  of  that  office,  and  to  insure  to  such  courts  a  whole- 
some supervision  over  them. 

In  view  of  the  legislation  of  congress  on  the  subject,  it 
maj  well  be  doubted  whether  the  territorial  legislature  has 
the  power  to  arbitrarily  create  and  impose  on  the  courts  any 
other  office  the  duties  of  which  shall  be  to  supersede  any  of 
those  of  their  own  clerks. 

It  is  not  necessary  for  the  final  disposition  of  the  case  to 
decide  this  question. 

The  record  shows  that  there  was  nothing  before  the  court 
below  showing  that  the  writ  had  ever  been  served  on  the 
plaintiff  in  error,  or  that  the  declaration,  or  any  statement  of 
notice  of  the  cause  of  action  was  ever  served  on  him.  The 
court  below,  therefore,  at  the  time  the  judgment  was  ren- 
dered, had  acquired  no  jurisdiction  of  the  person  of  the 
plaiotiff  in  error,  and  had  no  authority  to  render  a  judgment 
in,  personam  against  him. 

Under  the  rules  of  practice  prescribed  for  the  district 
courts  in  case  of  personal  service  of  process,  a  copy  of  the 
declaration  must  be  served  before  the  court  can  treat  the 
defendant  as  in  default.     This  was  not  done. 

The  service  of  a  writ  of  attachment  is  never  complete 
without  also  serving  the  petition  or  other  statement  of  the 
cause  of  action :    Ihid.y  subd.  1  of  sec  9,  p.  137. 

The  writ,  by  its  term,  was  made  returnable  on  a  day  and 
to  a  term  of  court  then  past.  It  was,  therefore,  returnable 
on  an  impossible  day  and  to  an  impossible  term.  This  ren- 
dered the  writ  void  upon  its  face  and  all  proceedings  there* 
under  void  also,  and  excosed  the  plaintiff  in  error  from  pqr- 
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iug  auj-  attention  to  it,  even  if  it  had  been  served :     8  N.  H., 
70;  3  Johne.,  190;  4  lUd.,  309 ;  3  Wilson,  341 ;  3  Mo.,  386. 

The  writ  being  void  and  the  plaiutifi  in  error  not  appear- 
ing in  the  conrt  below,  except  for  the  special  purpose  of 
moving  to  quash  for  in*egnlaritj,  the  attachment  should  be 
dissolved;  the  plaintifiE  in  error  and  his  sureties  on  said  forth- 
coming bond  discharged  from  liability  thereon;  the  judg- 
u]ent  reversed,  and  the  case  remanded  to  the  court  below  for 
iasaanoe  and  service  of  proper  process  and  such  other  and 
farther  proceedings  as  may  be  in  conformity  to  law,  and  it 
H  SO  ordered. 

Prixob,  Chief  Justice,  dissenting :  While  concurring  in 
much  contained  in  the  opinion  of  the  majority  of  the  court 
in  this  case,  I  feel  constrained  to  pnt  on  record  my  dissent 
from  the  statement  therein  appearing  that  "  the  writ,  by  its 
terms,  was  made  returnable  on  a  day  and  to  a  term  of  court 
then  past.  It  was,  therefore,  returnable  on  an  impossible 
day  and  to  an  impossible  term.^'  There  is  no  question  of 
the  fact  that  there  was  a  clerical  error — a  lapsus  oalami 
Iq  the  writ.  The  question  is  whether  this  was  sufficiently 
serious  and  of  a  character  so  liable  to  cause  mistake  or  decep- 
tion as  to  be  fatal. 

The  plaintiff  made  his  affidavit  for  attachment  before 
Jeios  Ma.  Tafoya,  probate  clerk  of  San  Miguel  county,  on 
the  twenty-first  day  of  September,  1880,  as  the  verification 
shows.  It  is  also  marked  filed  on  that  day.  Said  clerk  forth- 
with issued  the  writ  of  attachment  which  ia  dated  on  said 
21st  of  September,  1880.  On  the  next  day  the  goods 
of  the  defendant  were  attached,  the  defendant  Holzman,  with 
two  sureties,  gave  his  bond,  commonly  called  a  forthcoming 
bond,  which  bears  date  Sept.  22, 1880,  and  binds  the  obligors 
to  have  the  attached  property  forthcoming  when  and  where 
the  court  shall  direct,  etc. 

On  receiving  his  goods,  on  the  filing  of  this  bond,  the 
19 
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defendant  Holzman,  also  gave  a  receipt  therefor,  which  is 
dated  on  the  same  22d  of  September,  1880.  The  writ,  to 
the  validity  of  which  objection  is  made,  is  written  in  Span- 
ish, and  the  retnrn  day  is  stated  as  follows :  "  Ante  la  corte 
del  distrito  en  y  por  el  condodo  de  San  Miguel,  en  el  proximo 
termino  de  Marzo  de  1880,"  or  as  translated  in  the  transcript 
"before  the  district  court  in  and  for  the  county  of  San 
Miguel,  at  the  next  March  term,  1880."  In  my  opinion,  the 
words  "  next  March  term,"  made  the  time  sufficiently  plain 
and  distinct  for  any  one  of  ordinary  understanding  to  com- 
prehend it.  The  writ  being  dated  in  September,  1880,  and 
the  goods  attached  retaken  and  bond  given,  all  in  the  same 
month,  there  could  be  no  possible  mistake  as  to  what  term  is 
meant  by  the  "  next  March  term."  The  addition  of  "  1880  " 
instead  of  "  1881,"  is  evidently  a  clerical  error,  not  unnatural 
or  nnusual  in  using  the  date  which  the  copyist  was  constantly 
writing  during  that  year.  No  one  could  be  deceived  by  it, 
taking  the  whole  substance  together.  The  word  which  controls 
and  fixes  the  meaning  definitely  and  beyond  mistake  is  "next. 
It  was  attempted  to  be  shown  on  the  argument,  that  "  next 
meant  "nearest,"  and  therefore  March,  1880,  was  as  likely  to 
be  "next"  to  the  date  in  September,  1880,  as  March,  1881. 
But  this  is  too  far-fetched  and  strained  a  construction  to 
require  mnch  argument  or  illustration  to  show  its  fallacy. 
"When  we  say  "  next  year,"  although  we  may  be  speaking  in 
February,  we  do  not  mean  the  year  past,  but  the  year  to 
come.  If  even  on  a  Monday,  we  speak  of  "  next  Sunday," 
we  mean  the  ensuing  Sunday,  and  not  the  one  just  past ; 
although  the  latter  is  mnch  the  nearer  in  point  of  time.  No 
one  could  possibly  mistake  the  meaning  in  such  cases.  And 
so  when  in  September,  1880,  a  writ  names  the  "  next  March 
term,"  it  can  have  no  other  signification  than  the  March 
term  ensuing,  viz. :  that  of  1881.  A  large  number  of 
authorities  were  quoted- by  the  appellant  in  the  endeavor  to 
show  that  "  the  writ  was  void,  because  returnable  on  an  im- 
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possible  day,''  but  on  examination  it  will  be  fonnd  that  not 
one  of  them  affects  the  case  in  question. 

There  is  no  doubt  that  when  a  writ  is  returnable  on  an 
impossible  day,  or  a  day  when  there  is  no  term,  it  is  void. 
This  is  what  was  held  in  HoUiday  v.  Cooper^  8  Mo.,  285,  the 
writ  being  returnable  on  the  first  Monday  of  July,  1883, 
when  there  was  no  term  till,  the  fourth  Monday.  The  same 
is  the  point  in  MiUa  v.  Bandj  as  long  ago  as  the  sixth  year 
of  Geoige  I,  when  the  process  was  returnable  out  of  a  term 
time:    1  Strange,  399. 

The  point  decided  in  Dame  v.  FaHeSy  was  that  oral  evi- 
dence was  not  admissible  to  vary  the  written  date  of  a  writ : 
3N.H.,70. 

Other  of  the  cases  cited,  are  simply  to  the  effect  that  when 
a  writ  is  returnable  to  a  term  not  immediately  succeeding  its 
iasoance  and  date,  it  is  void.  This  is  the  point  decided  in 
the  following  of  the  authorities  cited  in  the  brief,  viz. :  Bunn 
V,  Thomas  dk  Kmg^  2  Johnson,  190 ;  Burk  v.  Barnard,  4 
Johns.,  309 ;  Parsons  v.  Loyd^  3  Wilson,  341. 

The  same  has  also  been  frequently  held  in  Illinois  and 
other  states.  See,  Calhown,  v.  Wehstery  2  8.  0.,  221 ;  Hil- 
dreth  V.  Hough,  20  HI.,  331 ;  EUe  v.  Wait,  28  111.,  70 ; 
Milier  v.  Hcmdy,  40  111.,  448 ;  RooJda/nder  v.  Hoohla/nder, 
73  m.,  618. 

The^  include  all  of  the  cited  cases  that  I  have  been 

enabled  to  examine.     There  is  no  authority  quoted  which 

eren  tends  to  show  that  a  term  described  as  is  that  in  the 

writ  in  this  case,  is  an  ^'  impossible  term,"  and  none  which 

on  the  real   point  in    question,  which    is,  that  the  word 

"next"  in  the  writ,  fixes  the  term  beyond  ambiguity.  Were 

thi  word  not  in  the  writ  no  doubt  it  would  be  fatally  faulty, 

ind  void  under  tlie  decisions,  but  the  language  being  as  it  is, 

Ihold  that  it  was  good,  and  gave  the  defendant  the  legal 

natice  required  of  the  return  day.    That  it  gave  him  actual 

noticej  is  evident  from  the  fact  that  he  appeared  at  the 

fTOfer  time  by  his  counsel. 
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The  Tsrritobt  of  New  Mbxioo,  AppeUee,  v.  £dwa&d  M* 

I  Eelly,  Appellant 

February  1,  188B, 

CBDcmAL  Law;  Practice.  (1)  AdmisdbiUty  of  t^ffldavitt  and  cawUer- 
affidavits  an  application  for  change  of  vonus. 

Same.    (2)    Change  of  venue:    Be^isitee  of  affidavits  upon  apptffinff for. 

Same.    (8)    Oontinuance  discretionary  with  court. 

Same.  (4)  Jury :  List  of  talesmen  need  not  be  furnished  prisoner  in  ad- 
vance. 

Sake.    (5)    Trial :    Rule  as  to  removing  irons  from  prisoner. 

Same.  (6)  Trial:  Irons  should  be  removed  flwn  prisons  whOe  Jurjf  it 
being  made  up. 

Same.  (7)  Trial:  Failure  to  remove  irons  from  pritontr,  rovimo  b§t 
supreme  court. 

Same.    (8)    Betieio:    BiU  of  exceptions  too  meagre 

Same.    (9)    Evidence  of  threats,  admissibility  of. 

1.  In  a  criminal  case,  on  an  application  for  a  change  of  Tenue  under 
Gen.  Laws  N.  M.,  Prince  ed.,  p.  117,  sec.  17,  if  the  proper  affidavit 
is  made  by  the  party  moving  for  a  change  of  venue  and  is  supported  by 
the  affidavits  of  two  or  more  disinterested  persons,  such  affldavijtsare 
to  be  considered  as  conclusive  as  to  the  county  in  which  the  suit  is  then 
pending,  and  the  court  has  no  discretion  to  refuse  such  application 
so  far  as  changing  the  venue  from  that  county.  In  determining,  how- 
ever, wlilch  is  the  nearest  county  thereto,  and  whether  the  same  be 
free  from  exceptions  within  the  meaning  of  the  statute,  the  affidavits 
on  behalf  of  such  moving  party  are  not  conclusive.  These  are  ques- 
tions the  determination  of  which  rests  in  the  sound  discretion  of  the 
presiding  judge,  and  it  is  not  only  proper,  but  it  is  the  duty  of  the 
Judge  to  receive  such  evidence  from  whatever  source  as  will  satisfy 
his  conscience  in  the  exercise  of  his  discretion.  Counter-affidavits 
held  admissible  on  exception  beuig  taken  to  the  county  to  which  it  is 
proposed  to  send  the  cause  to  be  tried. 

2.  The  affidavit  of  the  party  moving  for  a  change  of  venue  as  well  as 
those  in  support  of  the  same,  in  order  to  be  conclusive  as  to  the 
county  in  which  the  suit  is  then  pending,  must  be  positive  in  all 
material  averments  and  not  made  on  information  and  belief  merely. 

8.  A  motion  for  a  oontinuance  is  addressed  to  the  discretion  of  the  court, 
whose  ruling  in  the  absence  of  a  clear  abuse  of  dlBCretion  is  not 
reviewable. 
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4.  Tbe  "list  of  Jaron  sammoned,"  which  by  Gen.  Lnwi  N.  M.,  p.  288, 
MC.  20,  is  to  be  "given  to  the  defendant  in  all  capital  cases  twenty-four 
hmiB  before  the  trial,  and  in  all  other  cases  before  the  jury  is  sworn, 
if  reqnired/'  refets  to  the  regular  panel  summoned  and  accepted  for 
tbe  term,  and  does  not  include  talesmen  summoned  to  complete  the 
trial  jary  after  such  regular  panel  has  been  exhausted. 

6i  A  prisoner  when  brought  to  the  bar  of  the  court  for  trial,  is  entitled 
to  have  his  irons  remoTQd  before  the  trial  commences,  unless  the 
oourt  be  of  the  opinion  that  their  retention  upon  the  limbs  of  the 
prisoner  Is  a  reasonable  precaution  to  pravent  an  escape  or  to  insure 
the  safety  of  the  by-standers  and  the  orderly  conduct  of  the  prisoner. 

6.  The  calling  and  examination  of  jurors  is  a  part  of  the  proceedings  of 
1  trial,  and  it  is  irregular  to  compel  the  prisoner  at  this  stage  of  the 
trial  to  appear  at  the  bar  in  irons  for  no  better  reason  than  that  it 
wonld  be  inconvenient  to  remove  them,  or  that  their  removal  would 
canse  a  delay  of  a  few  hours  in  the  trial. 

7.  When  the  record  affirmatively  discloses  the  fact  that  there  was  no  rea- 
son whatever  for  placing  shackles  or  manacles  upon  the  prisoner 
against  his  protest  while  undergoing  trial,  a  question  of  law  arises 
which  may  be  reviewed  on  appeal  and  the  judgment  reversed;  but 
when  the  record  discloses  some  valid  or  reasonable  ground  of  appre- 
hension that  the  prisoner  may  attempt  to  escape,  or  injure  the  l^- 
Btanders^  or  the  officers  in  charge,  or  will  be  otherwise  disorderly  or 
dangerous,  it  should  be  left  entirely  to  the  discretion  of  the  trial  court 
to  determine  whether  the  prisoner  should  be  ironed  or  not;  and  when 
the  record  is  silent  as  to  whether  there  was  or  was  not  any  valid 
excuse  for  retaining  the  irons  upon  the  prisoner  during  the  trial,  the 
appelkite  court  will  presume  that  the  court  below  exercised  a  sound 
ind  reasonable  discretion  in  refusing  to  order  the  irons  to  be 
removed. 

Held,  In  the  present  case,  that  hafl  the  irons  remained  on  the  pris- 
oner during  his  trial  or  for  any  considerable  portion  thereof,  the  court 
wonld  be  compelled  to  reverse  the  judgment;  but  as  it  appeared  from 
the  record  that  they  so  remained  but  for  an  inconsiderable  time  while 
a  few  only  of  the  jurors  were  being  called  and  examined,  and  before 
any  of  them  had  been  accepted  and  sworn,  it  was  decided  that  the 
prifioner's  rights  of  defense  were  not  prejudicially  aftectod  thereby  to 
an  extent  that  will  justify  a  reversal  of  the  judgment  on  that  ground. 
&  An  objection  was  made  to  tcslimony  as  to  what  occurred  "on  )liat 
day."  The  bill  of  exceptions  did  not  state  enough  to  show  what  day 
was  meant.  Hield,  that  the  court  could  not  review  a  ruling  upon  such 
a  detached,  disconnected  fact,  evidence  of  which  might  or  might  not 
be  admissible,  according  to  the  circumstanoea. 
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9.    Evidence  of  tbreata^  though  imcommunicated  to  the  defendant,  is 
competent 

Appeal  from  the  District  Oourt  of  San  Miguel  oountj. 
Pjeonob,  J. 

The  defendant,  charged  with  the  mnrder  of  one  John 
Eoardon  in  th.e  month  of  October,  1880,  was  indicted  and 
arraigned  at  the  February  term,  1881,  of  the  district  conrt 
held  in  and  for  the  county  of  Santa  Fe,  and  pleaded  not 
guilty.  He  filed  a  motion  for  a  change  of  venue  to  the  near- 
est county  free  from  exception,  declaring  against  the  counties 
of  Santa  Fe,  San  Miguel  and  Mora.  This  motion  was  re- 
sisted by  the  attorney-general,  who  filed  a  counter-affidavit, 
among  others  of  the  affiants  to  wliich  were  the  foreman  and 
various  members  of  the  grand  jury  finding  the  indictment 
against  the  defendant,  alleging  a  belief  that  San  Miguel 
county  was  free  from  the  exception  claimed  by  the  defen- 
dant. The  oourt  overruled  and  denied  the  motion,  in  ao  far 
as  it  applied  to  changing  the  venue  beyond  San  Miguel  county, 
to  which  county  the  cause  was  sent  for  trial. 

At  the  succeeding  (March)  term  of  the  district  court  held 
in  and  for  San  Miguel  county,  the  defendant  moved  for  a 
continuance  of  his  cause  until  the  next  regular  term  the  court, 
urging  as  a  necessity  therefor  the  absence  of  an  important 
material  witness,  one  Thompson,  whose  testimony,  defendant 
alleged,  by  affidavit,  could  not  be  produced  at  the  then  pres- 
ent term  of  oourt,  and  without  which  he  could  not  safely  go 
to  trial  This  motion  was  resisted  by  the  attorney-general, 
and,  although  none  of  the  facts  which  the  defendant  alleged 
could  be  proved  by  the  witness,  were  admitted  by  the  attor- 
ney-general, the  motion  was  denied.  The  defendant,  sub- 
sequently, and  duriug  said  March  term,  again  moved  the 
court  to  grant  him  a  continuance,  and  alleged  extraordinary 
efforts  to  find  and  communicate  with  said  witness,  who  was 
then  reputed  to  be  in  the  Black  Range^  in  this  territory. 
This  motion  was  also  denied. 
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This  case  was  called  for  trial  at  7.30  o'clock  on  the  niglit 
of  the  last  day  bnt  one  of  the  term,  and  the  prisoner  brought 
into  conrt  shackled.  The  defendant,  before  trial,  moved  the 
eonrt  to  have  his  shackles  removed.  This  motion  was  denied 
and  the  impanelling  of  a  jury  directed  to  proceed.  Seven 
jnrors  were  accepted  during  the  evening  session,  some  of 
whom  were  summoned  from  the  bystanders,  or  the  county 
at  huge,  before  the  regular  panel  was  exhausted,  and  whoso 
names  had  not  been  furnished  to  the  defendant  twenty-four 
hoQiB  before  the  trial.  On  the  following  day,  prior  to  the 
ioooming  of  the  court,  the  shackles  were  removed  from  the 
defendant. 

Daring  the  course  of  the  trial,  the  defendant  offered  to 
show  that  after  the  shooting  he  was  jumped  upon,  kicked,  and 
otherwise  abused,  by  the  prosecuting  witnesses,  and  that  at 
the  time  of  the  shooting  they  (prosecuting  witnesses)  threat- 
eDed  to  hang  defendant.  Also,  that  defendant  had  never  had 
any  difficulty  prior  to  the  killing  charged  in  this  case. 

The  defendant  also  offered  to  prove  threats  of  the  deceased 
prior  to  the  difficulty.  All  of  which  evidence  was  ruled 
ont  by  the  court 

The  jury  found  the  defendant  guilty  of  murder  in  the  first 
degree. 

The  defendant  moved  for  a  now  trial,  which  was  denied. 
Defendant  then  moved  an  arrest  of  judgment,  which  was 
also  denied.  « 

Oojfpless  <b  Breed^n  for  appellant. 

It  was  error  for  the  court  to  receive  a  counter-affidavit  on 
a  motion  for  a  change  of  venue :  Barrows  v.  The  People, 
2  ni.,  121 ;  BaaOer  v.  The  People,  2  QiL,  578 ;  Qen.  Laws 
N.  M.,  Prince's  ed.,  sec.  17,  pp.  117,  118,  "  Shall." 

The  conrt  erred  to  the  prejudice  of  the  defendant  in 
changing  the  venue  to  the  county  of  San  Miguel,  to  which 
objection  was  made  and  shown  to  exist  by  appellant's  affida- 
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vit:  Gen.  Laws  N.  M.,  Prince's  ed.,  sec.  17,  pp.  117,  118, 
"Free  from  exceptions." 

The  defendant's  application  for  continuance  at  the  Febra- 
arj,  1881,  term  of  the  district  court  for  Santa  Fe  county 
should  have  been  granted:  People  v.  Diaz^  6  Cal.,  248; 
People  V,  Dodge^  28  Oal.,  445,  and  cases  there  cited ;  People 
V.  Brawny  46  Oal.,  103. 

The  defendant  was  entitled  to  a  complete  list  of  jurors,  who 
were  to  try  him,  twenty-four  hours  before  the  trial,  and  tlie 
court  erred  in  permitting  persons  to  be  sworn  and  to  sit  as 
jurors  whose  names  had  not  been  so  furnished  the  defendant : 
Qon.  Laws  N.  M.,  Prince's  ed.,  sec.  20,  p.  228 ;  Bishop  on 
Orim.  Proced.,  sec.  931,  and  cases  there  cited ;  Woodeide  v. 
StaUy  2  How.  (Miss.),  655. 

The  defendant  sliould  have  been  relieved  of  his  shackles 
before  being  brought  to  trial,  and  the  judgment  should  be 
reversed  for  a  failure  so  to  do :  People  v.  Harrington^  42 
Oal.,  165 ;  SicOe  v.  Emg^  1  Mo.,  438 ;  Bishop  on  Grim.  Pro- 
ced., sec.  955 ;  Lee  v.  S^kUey  51  Miss.,  566. 

Defendant  was  entitled  to  show  that  he  was  jumped  upon, 
kicked  and  beaten  by  prosecuting  witnesses,  and  the  court 
erred  in  refusing  to  permit  him  so  to  prove,  and  also  to  prove 
that  some  of  the  prosecuting  witnesses,  at  the  time  of  the  kill- 
ing, threatened  to  hang  the  defendant. 

The  court  erred  in  refusing  to  permit  the  defendant  to 
prove  that  he  never  had  any  difficulty  prior  to  the  killing 
charged  in  this  case. 

The  court  erred  in  refusing  to  permit  the  defendant  to  prove 
threats  by  the  deceased  not  communicated  to  the  defendant : 
People  V.  ScrogginSy  87  Oal.,  676;  People  v.  Crowing  34 
Oal.,  192;  Stokes  v.  People^  53  K.  Y.,  164;  Whart.  Orim. 
Ev.,  sec.  757,  and  eases  there  cited ;  Whart.  Orim.  Law,  sec. 
1027 ;  Hotter  v.  State^  37  Ind.,  57 ;  State  v.  Twhin,  77  N. 
0.,  473 ;  93  U.  S.,  466;  19  Vt,  116 ;  16  DL,  17. 
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The  conrt  shonld  have  directed  the  jary  to  find  the  defen- 
dant not  guilty. 

The  conrt  should  have  given  the  instrnctions  asked  for  by 
tlie  defendant. 

A  new  trial  should  have  been  allowed,  and  the  conrt  erred 
in  refusing  the  same. 

William  Breeden^  attorney-general,  for  the  territory  of 
Xew  Mexico,  appellee. 

The  defendant's  application  for  a  change  of  venue  from 
Santa  Fe  county  was  granted ;  this  was  all  he  was  entitled  to. 

The  receiving  of  the  affidavits  presented  in  opposition,  was 
in  the  discretion  of  the  court,  and  the  defendant  was  not  pre- 
jadiced  thereby. 

An  application  for  a  continuance  is  addressed  to  the  discre- 
tion of  the  court,  and  is  not  reviewable :  1  Gildersleeve,  pp. 
371,  372 ;  1  Bishop  Orim.  Proced.,  sec.  951,  and  numerous 
cases  there  cited. 

The  defendant  was  entitled  only  to  a  list  of  the  jurors  sum- 
moned to  attend  the  term — which  he  received :  Princess 
Statutes,  sec.  20,  p.  gSS.  He  was  only  entitled  to  such  list 
upon  requiring  the  same.  It  does  not  appear  that  such  list 
was  required  or  applied  for. 

The  defendant's  shackles  were  removed  before  the  trial 
commenced :  1  Bishop  Orim.  Proced.,  sec.  955,  and  cases 
there  cited. 

Threats  by  the  deceased",  in  cases  like  this,  are  only  admis- 
sible when  there  is  a  doubt  as  to  which  party  was  the  aggressor, 
or  commenced  the  assault :  19  Vt.,  116  ;  93  U.  S.,  465  ;  16 
111.,  17.  In  this  case  there  was  no  doubt  or  conflict  of  evi- 
dence on  that  point. 

The  defendant  had  a  right  to  prove  that  he  had  previously 
beeu  of  a  good  reputation  as  a  man  of  peace  and  good  order, 
but  evidence  of  particular  facts,  or  that  he  had  never  before 
had  a  difficulty  were  not  admissible:    1  Bishop  Orim.  Pro- 
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oed.,  sec.  1117 ;  2  Ind.,  91 ;  57  K  H.,  245 ;  74  N.  0-,  591 ; 
119  Mass.,  842;  4  Humphrey,  881 ;  76  K  0.,  216. 

The  iDstrnctioDS  asked  for  by  the  defendant  were  dearly 
improper. 

The  motion  for  a  new  trial  was  addressed  to  the  disoretion 
of  the  court,  and  its  action  in  denying  the  same  is  not  re- 
viewable :  1  Bishop  Crim.  Proced.,  sea  1274 ;  65  DL,  17 
to  24;  57  Ga.,  482 ;  56  Ga.,  84;  2  Texas  Appeal,  46. 

Bristol,  Associate  Justice :  The  material  facts  diadoBed 
by  the  record  are  substantially  as  follows : 

The  appellant,  Edward  M.  EcUy,  was  indicted  for  the 
crime  of  murder  in  the  first  degree,  at  the  Februaiy  term, 
1881,  of  the  district  court  of  Santa  Fe  county,  in  the  judicial 
district  aforesaid ;  and  after  being  arraigned,  and  pleading 
not  guilty,  at  the  term  aforesaid,  the  appellant  made  an  affi- 
davit for  a  change  of  venue  from  the  county  aforesaid  to  the 
nearest  county  free  from  exceptions.  This  affidavit,  in 
addition  to  positive  averments  sufficient  for  a  diange  of 
venue  from  Santa  Fe  j^ouuty  where  the  cause  originated, 
contained  the  averment  that  the  same  objections  existed  in 
San  Miguel  county,  and  in  several  other  counties  specified. 
Counter-affidavits  were  received  and  read  under  objection 
and  exception  by  the  appellant  as  to  the  grounds  of  exception 
to  San  Miguel  county,  upon  appellant's  motion  for  a  change 
of  venue  upon  his  said  affidavit,  ^^ch  was  supported  by  two 
other  affiants.  The  court,  upon  all  the  affidavits  under  objec- 
tion and  exception  by  the  appellant,  ordered  a  change  of  venue 
to  said  San  Miguel  county,  in  the  judicial  district  aforesaid. 
The  then  next  succeeding  term  of  the  district  court  for  said 
county  of  San  Miguel  commenced  on  the  7th  day  of  March, 
1881.  On  that  day,  at  such  term,  the  cause  was  set  for  trial 
the  following  Monday,  the  14th  day  of  March,  1881.  On  the 
sixteenth  day  of  that  month,  the  appellant  made  a  motion 
for  a  continuance  to  the  then  next  term,  based  on  affidavits 
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made  by  him  and  by  others  on  his  behalf  therefor.  This 
motion  was  overruled,  and  such  ruling  excepted  to  the  same 
day^  On  the  last  day  bat  one  of  the  term,  at  30  minutes 
past  10  in  the  evening,  the  case  was  brought  on  for  trial. 
The  prisoner  being  brought  before  the  court  for  trial,  with 
Bhackles  on  his  legs,  he  moved  the  court  to  have  them 
removed,  whereupon  the  sheriff  having  the  prisoner  in 
charge,  informed  the  court,  "  That  the  irons  were  riveted 
on,  and  in  order  to  remove  them,  the  prisoner  would  have  to 
be  taken  to  a  blacksmith^s  shop  ;  that  no  such  shop  was  open 
at  that  hour,  and  he  did  not  believe  he  could  find  a  black- 
smith ;  and  that  even  in  the  day  time  it  would  take  quite  a 
vhile."  Thereupon  the  court  directed  the  case  to  proceed 
without  removing  the  irons,  but  ordered  that  before  the  jury 
was  accepted  and  sworn  the  following  day,  the  irons  must  be 
removed. 

Thereupon  several  jurors  (how  many  does  not  appear), 
were  examined  as  to  their  qualifications  to  try  the  cause,  and 
passed  upon. . 

The  next  morning  before  any  other  proceedings  in  the  case 
were  had,  or  other  jurors  examined,  or  any  juror  was  ac- 
cepted or  sworn,  the  irons  were  removed  from  the  prisoner. 

The  regular  panel  of  petit  jurors  being  exhausted,  except 
IB  to  one  Robert  Oakley  thereon,  who,  after  being  called, 
did  not  respond,  and  the  sheriff,  after  being  directed  to  find 
him,  had  reported  that  he  could  not  be  found,  and  neither 
party  requiring  an  attachment  for  such  absent  juror,  the 
regular  panel  was  regarded  by  the  court  as  exhausted,  where- 
upon talesmen  were  brought  into  court  for  the  purpose  of 
completing  the  trial  jury.  The  names  of  such  talesmen  were 
not  furnished  to  the  prisoner  twenty-four  hours  before  trial. 

A  trial  jury  was  finally  accepted  and  sworn.  The  appellant 
was  tried  and  convicted  of  murder  in  the  first  degree.  Mo- 
tions for  a  new  trial  and  in  arrest  of  judgment  were  inter- 
posed, overruled  and  excepted  to.     Sentence  and  judgment 
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were  pronounced  and  entered  in  the  usual  form  upon  the 
verdict. 

Upon  the  foregoing  proceedings,  errors  are  assigned  as  fol- 
lows: 

I^st.  That  the  court  erred  in  receiving  and  considering 
counter-affidavits,  as  to  appellant's  exceptions  to  San  Miguel 
county  averred  in  his  aflSdavit  for  a  change  of  venue. 

Second.  That  the  court  erred  in  ordering  a  change  of 
venue  to  said  county  of  San  Miguel. 

Third,  That  the  court  erred  in  overruling  the  motion  for 
a  continuance. 

Fourth.  That  the  court  erred  in  permitting  the  appellant 
to  be  tried  without  being  furnished,  twenty-four  hours  before 
trial,  with  the  names  of  talesmen  summoned  after  the  regular 
panel  of  the  petit  jurors  had  been  exhausted. 

Fifth.  That  the  court  erred  in  directing  the  parties  to 
enter  upon  and  proceed  with  the  calling  and  examination  of 
jurors  to  try  the  cause  while  the  prisoner  had  his  irons  on, 
and  after  he  had  asked  to  have  them  removed. 

Covering  the  first  assignment  of  error  in  regard  to  change 
of  venue,  the  statute  provides,  as  follows :  "  The  venue  shall 
be  changed  in  all  cases,  both  civil  and  criminal,  to  the  near- 
est county  free  from  exceptions,  when  the  judge  is  inter- 
ested, or  when  the  party  moving  for  a  change,  shall  make 
oath  that  he  cannot  have  justice  done  him  in  the  county  in 
which  the  suit  is  then  pending,  setting  forth  the  cause  of 
such  obstruction  of  justice,  which  oath  must  be  supported 
by  the  additional  oaths  of  at  least  two  disinterested  persons, 
provided  that  neither  party  shall  be  allowed  to  change  the 
venue  in  the  same  case  more  than  twice :"  General  Laws 
N.  M.,  Prince's  ed.,  IIT,  sec.  17.  The  construction  we  give 
to  this  statute  is,  that  if  the  proper  affidavit  is  made  by  the 
party  moving  for  a  change  of  venue,  and  supported  by  the 
affidavits  of  two  or  more  disinterested  persons,  such  affidavits 
are  to  be  considered  as  oonclusive  as  to  the  county  in  which 
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the  Biiit  is  then  pending,  and  that  the  court  has  no  discretion 
to  refofie  sach  application,  bo  far  as  changing  the  venue  from 
thatoonntj.  In  determining,  however,  which  is  the  nearest 
oonnty  thereto^  and  whether  the  same  be  free  from  excep- 
tions within  the  meaning  of  the  statute,  the  affidavits  on  be- 
half of  such  moving  party,  are  not  conchisive.  These  are 
questions,  the  determination  of  whieli  rests  in  the  sound  dis- 
cretion of  the  presiding  judge,  and  it  would  be  not  onlj 
proper,  but  the  duty  of  the  judge  to  receive  such  evidence 
from  whatever  source  as  will  satisfy  his  conscience  in  the* 
exercise  of  his  discretion. 

The  application  of  any  other  rule  of  construction  would 
pye  to  the  party  moving  a  change  the  power  of  preventing 
a  trial  altogether  by  raising  exceptions  to  every  county  in  the 
territory. 

We  will  here  take  occasion  to  remark,  that  the  affidavit  of 
the  moving  party  as  well  as  those  in  support  of  the  same,  in 
order  to  be  conclusive  as  to  the  county  in  which  the  suit  is 
then  pending,  must  be  positive  in  all  material  averments,  and 
not  made  on  information  and  belief  merely.  In  this  respect 
the  sufficiency  of  the  supporting  affidavits  in  this  case  is 
doubtful. 

The  court  having  granted  a  change  of  venue  from  the 
county  in  which  the  suit  was  then  pending  to  the  county  of 
Sau  Miguel,  there  was  no  error  in  receiving  and  consider- 
ing counter-affidavits  to  exceptions  to  the  latter  county. 

This  disposes  aUo  of  the  second  assignment  of  error.  The 
overruling  the  motion  for  a  continuance,  which  is  the  third 
assignment  of  error,  was  a  matter  addressed  to  the  sound  dis- 
cretion of  the  court.  The  record  does  not  disclose  any  such 
abuse  of  discretion  under  the  circumstances  as  will  justify  the 
court  in  disturbing  the  judgment  on  that  ground. 

The  statute  covering  the  fourth  assignment  of  error  is  as 
Mows: 

''A  list  of  the  juron  summoned  shall  be  given  to  the 
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defendant  in  all  capital  cases  twentj-four  hours  before  the 
trial,  and  in  all  other  cases  before  the  jury  is  sworn,  if  re- 
quired :    Gen.  Laws  N.  M.,  Prince's  ed.,  288,  sec  20." 

The  **li8t  of  the  jurors  summoned  "  within  the  meaning  of 
this  statute  evidently  refers  to  the  regular  panel  summoned 
and  accepted  for  the  term,  and  does  not  include  talesmen 
summoned  to  complete  the  trial  jury  after  such  regular  panel 
has  been  exhausted. 

The  fifth  assignment  of  error  presents  a  question  of  more 
serious  import.  There  can  be  no  doubt  that  a  prisoner,  when 
brought  to  the  bar  of  the  court  for  trial,  is  entitled  to  have 
his  irons  removed  before  the  trial  commences,  unless  the 
court  be  of  the  opinion  that  their  retention  upon  the  limbs  of 
the  prisoner  is  a  reasonable  precaution  to  prevent  an  escape, 
or  to  insure  the  safety  of  the  bystanders  and  the  orderly  con- 
duct of  the  prisoner. 

Keither  can  there  be  any  doubt  that  the  calling  and  ex- 
amination of  jurors  to  try  a  cause  is  a  part — and  to  the 
prisoner  at  the  bar  a  very  important  part — of  the  proceedings 
of  a  trial.  It  would  be  irregular  at  this  stage  of  the  trial  to 
compel  the  prisoner  to  appear  at  the  bar  in  irons  for  no  better 
reason  than  that  it  would  be  inconvenient  to  remove  them,  or 
that  their  removal  would  cause  a  delay  of  a  few  hours  in  the 
trial. 

In  the  case  of  the  People  v.  Harrrngtotty  42  Cal.,  165,  the 
defendant  having  been  indicted  for  robbery,  was  brought 
before  the  court  for  trial  with  irons  on  his  limbs.  His  coun- 
sel asked  for  their  removal,  which  was  denied,  the  court 
stating  that  the  defendant  should  be  tried  in  irons,  and  that 
none  of  his  rights  were  violated  by  being  tried  in  irons  with- 
out his  consent.  The  bill  of  exceptions  contained  a  state- 
ment in  effect  that  there  were  no  circumstances  or  facts  before 
the  court  showing  any  excuse  or  grounds  for  compelling  the 
prisoner  to  be  tried  in  irons.    Exceptions  to  this  ruling  hav- 


JANUARY  TERM,  1882.  803 

Territoiy  of  New  Mexico  ▼.  Kelly. 

ing  been  taken,  the  judgment  on  appeal  was  reversed  on  this 
ground  alone. 

The  jndge  who  pronounced  the  opinion  of  the  court  said : 
^  A  prisoner  on  bis  trial  in  court  is  in  the  custody  of  the  law, 
and  nnder  the  immediate  control  of  and  subject  to  the  ordei-s 
of  the  court.  Should  the  court  refuse  to  allow  the 'prisoner 
on  trial  for  felony  to  manage  and  control  in  person,  his  own 
defense,  or  refuse  him  the  aid  of  counsel  in  the  conduct  of 
sneh  defense,  he  would  manifestly  be  deprived  of  a  consti- 
tutional right,  and  a  judgment  against  him  on  such  trial 
should  be  reversed.  In  my  opinion,  any  order  or  action  of 
the  court,  which  without  evident  necessity  imposes  physical 
burdens,  pains  and  restraints  upon  a  prisoner  during  the  pro- 
gress of  his  trial,  inevitably  tends  to  confuse  and  embarrass 
hi£  mental  faculties,  and  thereby  materially  to  abridge  and 
prejndidally  affect  his  constitutional  rights  of  defense ;  and 
especially  would  such  physical  bonds  and  restraints  in  like 
manner  materially  impair  and  prejudicially  affect  his  statutory 
]^vilege  of  becoming  a  competent  witness  and  testifying  in 
his  own  behalf.  Again,  to  require  a  prisoner  during  the  pro- 
gress of  his  trial  before  the  court  and  jury,  to  appear  and 
remain  with  chains  and  shackles  upon  his  limbs  witliout  evi- 
dent necessity  for  such  restraint,  for  the  purpose  of  securing 
his  presence  for  judgment,  is  a  direct  violation  of  the  com- 
mon-law rule.'' 

The  case  of  the  State  v.  King^  1  Mo.  Appeals,  438,  was 
decided  in  1876.  The  defendant  having  been  indicted  for 
murder  in  the  criminal  court  of  St.  Louis,  was  brought  to  the 
bar  of  that  court  for  trial,  being  ironed  with  handcuffs  or 
manacles  upon  his  htuids  and  wrists,  his  counsel  made  a 
motion  to  the  court  for  their  removal,  which  was  overruled, 
the  court  stating  as  a  reason,  that  the  prisoner  had  made  an 
assault  on  J.  G.  Broemsor,  the  husband  of  deceased,  in  open 
Gouit,when  the  accused  was  last  in  court,  and  exceptions 


804  bUPKEME  COURT  OF  NEW  MEXICO. 

Territoiy  of  New  Mexioo  ▼.  Kelly. 

were  taken.    The  trial  proceeded,  resulting  in  a  oonyietion 

and  sentence  to  be  banged. 

On  appeal  to  the  St  Lonis  court  of  appeals^  the  judgment 
was  reversed  on  this  ground  alone,  and  on  appeal  therefi-om 
to  the  supreme  court,  the  judgment  of  the  court  of  appeals 
was  affirmed :  64  Mo.,  691.  In  this  case  the  court  made  a 
distinction  between  manacles  on  the  hands  or  wrists  and 
shackles  on  the  legs,  holding  that  while  the  latter  might  be 
permitted  in  cases  of  necessity  to  prevent  an  escape,  it  would 
be  error  under  all  circumstances  to  compel  the  prisoner  to  be 
tried  with  irons  upon  his  hands,  and  quotes  Hawkins  (2  P.  0., 
ch.  28),  as  authority. 

In  the  Case  of  Layer^  16  Howell's  St.  Tr.,  94,  the  rule  is 
clearly  laid  down  as  to  when  or  what  stage  of  the  proceed- 
ings the  irons  should  be  removed,  and  in  this  respect  a  dis- 
tinction is  made  between  the  argument  and  trial.  On  this 
point  the  Lord  Chief  Justice  said : 

"  No  doubt  when  he  comes  upon  his  trial,  the  authority  is 
that  he  is  not  to  be  in  vi/ncuUa  during  his  trial,  but  should  have 
the  use  of  his  reason  and  all  advantages  to  dear  his  innocence. 
Here  he  is  only  called  on  to  plead  by  advice  of  his  counsel,  he 
is  not  to  be  tried  now ;  when  he  comes  to  be  tried,  if  he  makes 
that  complaint,  the  court  will  take  care  that  he  shall  be  in  a 
condition  proper  to  make  his  defense  ;  but  when  he  is  only 
called  on  to  plead  and  his  counsel  by  him  to  advise  him  what 
to  plead,  why  are  his  chains  to  be  taken  off  this  minute  to  be 
put  on  again  the  next?" 

A  rule  somewhat  in  conflict  with  that  laid  down  in  42  CaK, 
165,  and  1  Mo.  Appeals,  488,  mpra^  has  been  adopted  in  the 
moi'e  recent  case  of  Favre  v.  StcUe^,  reported  in  Southern 
L.  J.,  348.  In  this  case  it  is  held  that  the  right  to  manacle 
persons  during  trials  exists,  and  should  be  left  to  the  discre- 
tion of  the  court.  The  prisoner  had  been  tried  with  shackles 
on  his  feet  or  ankles,  though  his  counsel,  on  his  behalf,  asked 
their  removal.    The  prisoner  was  found  guilty  of  murder. 
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The  reason  given  by  the  court  for  refusing  to  order  the 
shackles  to  be  removed,  was  that  the  prisoner  had  threatened 
that,  if  found  guilty,  he  would  never  come  but  of  the  court 
hoDse  alive,  but  that  he  would  escape,  or  that  the  officers 
would  have  to  shoot  him. 

The  case  was  appealed  for  the  reason  that  the  court  below 
had  ordered  the  prisoner's  feet  to  be  shackled  during  his 
trial.  The  appellate  conrt  refused  to  reverse  the  judgment, 
and  held  that,  while  it  ought  to  require  an  extreme  case  to 
justify  the  placing  of  shackles  or  manacles  upon  the  prisoner 
when  undergoing  trial ;  yet,  whether  it  is  necessary  or  not 
should  be  left  to  the  discretion  of  the  trial  court,  and  cannot 
be  reviewed  on  appeal :    Central  L.  J.,  Dec.  2,  1881,  426. 

This  decision,  in  our  opinion,  comes  nearer  to  the  enunci- 
ation of  the  true  rule  of  law  founded  in  sound  reason  than 
any  that  has  preceded  it.  We  cannot,  however,  concur  in 
this  decision  to  the  extent  that  no  case  of  this  kind  is  review- 
able on  appeal. 

The  better  rule  would  seem  to  be  that  when  the  record 
affirmatively  discloses  the  fact  that  there  was  no  reason  what- 
ever for  placing  shackles  or  manacles  upon  the  prisoner 
against  his  protest,  while  undergoing  trial,  a  question  of  law 
arises  which  may  be  reviewed  on  appeal,  and  the  judgment 
reversed  :  but  when  the  record  discloses  some  valid  or  rea- 
eonable  ground  of  apprehension  that  the  prisoner  may  at- 
tempt to  escape,  or  injure  the  bystanders,  or  the  officers  in 
charge,  or  will  be  otherwise  disorderly  or  dangerous,  it  should 
be  left  entirely  to  the  discretion  of  the  trial  court  to  deter- 
mine whether  the  prisoner  should  be  ironed  or  not ;  and  when 
the  record  is  silent  as  to  whether  there  was  or  was  not  any 
valid  excuse  for  retaining  the  irons  upon  the  prisoner  during 
trial,  the  appellate  court  will  presnme  that  the  court  below 
exercised  a  sound  and  reasonable  discretion  in  refusing  to 
order  the  irons  to  be  removed. 

In  the  present  case,  had  the  irons  remained  on  the  prisoner 

20 


806         SUPREME  COURT  OP  NEW  MEXICO. 

Territoiy  of  Nev  Mexico  t.  Kelly. 

^        -  -  .  L      ■■-■■■       - 

during  hifi  trial,  or  for  any  considerable  portion  thereof,  we 
would  be  compelled  under  this  rule  to  reverse  the  judgment ; 
but  as  it  appeared  from  the  record  that  they  so  remained 
but  for  an  inconsiderable  time,  while  [a  few  only  of  the 
jurors  were  being  called  and  examined,  ftnd  before  any  of 
them  had  been  accepted  and  sworn,  we  are  of  the  opinion 
that  the  prisoner 's  rights  of  defense  were  not  prejudicially 
affected  thereby  to  an  extent  that  will  justify  a  reversal  of 
the  judgment  on  that  ground. 

The  bill  of  exceptions  brings  Into  the  record  only  detached 
and  disconnected  parts  of  the  testimony.  There  is  no  evi- 
dence before  the  court  showing,  or  even  indicating,  any  of 
the  facts  and  circumstances  attending  or  connected  with  the 
killing  of  the  deceased  by  the  appellant;  for  thi& reason  we 
ai*e  unable  to  perceive  whether  the  rulings  of  the  court  be- 
low on  questions  raised  in  taking  this  testimony  were  erro- 
neous or  not. 

For  instance,  on  the  cross-examination  of  Martin  £L  Bar- 
ber, one  of  the  witnesses  for  the  prosecution,  as  appears  by 
the  bill  of  exceptions,  this  detached  and  disconnected  quea- 
tion  was  asked  by  appellant's  counsel,  to  wit : 

''  Did  you,  or  did  you  not,  hear  any  party  or  parties  order 
Kelly  and  Thompson  to  be  hung  at  any  time  on  that  day  2*' 
To  which  the  witness  answered :  "  I  didn't  hear  anybody 
order  it,  but  I  heard  some  of  the  parties  holler,  *  hang  him, 
hang  him  V  " 

The  witness  was  then  asked  this  question  :  '^  Did  you  hear 
any  of  the  prosecuting  witnesses  say  that  1" 

This  question  was  objected  to  on  behalf  of  the  prosecu- 
tion, the  objection  sustained  by  the  court,  and  the  ruling  of 
the  court  excepted  to  by  appellant's  counsel. 

Was  this  ruling  of  the  court  error?  We  are  unable  to 
determine  from  the  record  what  day  or  occasion  is  referred 
to  in  the  first  mentioned  question  by  the  words,  "  at  any 
time  on  that  day" — whether  it  was  on  the  day  of  the  killing, 
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or  some  other  day  and  occasion  wholly  disconnected  there- 
from. Unless  there  is  enough  before  us  to  determine  whether 
there  was  error  or  not,  we  must  presume  that  the  ruling  of 
the  court  below  was  proper. 

On  the  cross-examination  of  this  same  witness  this  de- 
tached and  disconnected  question  was  asked,  viz. : 

"Did  yon,  on  the  day  of  this  occurrence,  hear  the  de- 
ceased make  any  threats  toward  the  defendant )" 

This  was  objected  to  on  behalf  of  the  prosecution,  "  on  the 
gromid  ^that  threats  of  the  deceased  to  be  admissible  must 
first  be  proved  to  have  been  communicated  to  the  defend- 
ant" 

The  objection  was  sustained  by  the  court  and  such  ruling 
excepted  to. 

In  a  proper  case,  threats,  though  uncommunicated  to  the 
defendant,  would  be  admissible  as  competent  testimony. 
There  is  nothing  before  us  to  show  whether  this  was  a  proper 
case  to  render  such  testimony  admissible  or  not. 

Errors  may  have  occurred  during  the  progress  of  the  trial, 
bat  the  evidence  appearing  in  the  bill  of  exceptions  is  too 
meagre  and  disconnected  to  enable  us  to  discover  thenu 

The  judgment  is  affirmed 

All  concur. 


Thi  TsEBnoBTOv  New  Mbxjoo,  Appellee,  r.  Eluab  Fbakk- 

UN,  Appellant 

FAruofy,  188$. 

GBDcnrAL  Law.    (1)    Murder  :    Inioxicatum  as  a  drfen$§, 
Samb.    (d)    Praetiee,  right  of  judge  to  comment  upon  soid&nM, 
Sajcb.    (8)    Jurjf :    Review  of  verdiet  by  mipreme  court, 

I  Where  the  evidence  g^ven  on  a  trial  for  murder  shows  the  prisoner  to 
bare  been  drunk  at  the  time  of  the  killing,  It  is  not  erroneous  to 
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during  his  trial,  or  for  any  considerable  portion  thereof,  we 
would  be  compelled  under  this  mle  to  reverse  the  judgment ; 
but  as  it  appeared  from  the  record  that  they  so  remained 
but  for  an  inconsiderable  time,  while  'a  few  only  of  the 
jurors  were  being  called  and  examined,  and  before  any  of 
them  had  been  accepted  and  sworn,  we  are  of  the  opinion 
that  the  prisoner 's  rights  of  defense  were  not  prejudicially 
affected  thereby  to  an  extent  that  will  justify  a  reversal  of 
the  judgment  on  that  ground. 

The  bill  of  exceptions  brings  into  the  record  only  detached 
and  disconnected  parts  of  the  testimony.  There  is  no  evi- 
dence before  the  court  showing,  or  even  indicating,  any  of 
the  facts  and  circumstances  attending  or  connected  with  the 
killing  of  the  deceased  by  the  appellant;  for  thia reason  we 
are  unable  to  perceive  whether  the  rulings  of  the  court  be- 
low on  questions  raised  in  taking  thia  testimony  were  erro- 
neous or  not. 

For  instance,  on  the  cross-examination  of  Martin  £L  Bar* 
ber,  one  of  the  witnesses  for  the  prosecution,  as  appears  by 
the  bill  of  exceptions,  this  detached  and  disconnected  qaes- 
tion  was  asked  by  appellant's  counsel,  to  wit : 

'*  Did  you,  or  did  you  not,  hear  any  party  or  parties  order 
Kelly  and  Thompson  to  be  hung  at  any  time  on  that  day  ?" 
To  which  the  witness  answered :  "  I  didn't  hear  anybody 
order  it,  but  I  heard  some  of  the  parties  holler,  'hang  him, 
hang  him  1' " 

The  witness  was  then  asked  this  question  :  '^  Did  you  hear 
any  of  the  prosecuting  witnesses  say  that  1" 

This  question  was  objected  to  on  behalf  of  the  proseca- 
tion,  the  objection  sustained  by  the  court,  and  the  ruling  of 
the  court  excepted  to  by  appellant's  counsel. 

Was  this  ruling  of  the  court  error  ?  We  are  unable  to 
determine  from  the  record  what  day  or  occasion  is  referred 
to  in  the  first  mentioned  question  by  the  words,  "  at  any 
time  on  that  day" — whether  it  was  on  the  day  of  the  killing, 
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or  some  other  day  and  occasion  wholly  disconnected  there- 
from. Unless  there  is  enough  before  us  to  determine  whether 
there  was  error  or  not,  we  must  presnme  that  the  ruling  of 
the  oonrt  below  was  proper. 

On  the  cross-examination  of  this  same  witness  this  de- 
tached and  disconnected  question  was  asked,  viz. : 

"Did  you,  on  the  day  of  this  occurrence,  hear  the  de- 
ceased make  any  threats  toward  the  defendant  ?" 

This  was  objected  to  on  behalf  of  the  prosecution,  "  on  the 
^ond  ^that  threats  of  the  deceased  to  be  admissible  must 
first  be  proved  to  have  b^n  communicated  to  the  defend- 
ant" 

The  objection  was  sustained  by  the  court  and  such  ruling 
excepted  to. 

In  a  proper  case,  threats,  though  uncommunicated  to  the 
defendant,  would  be  admissible  as  competent  testimony. 
There  is  nothing  before  us  to  show  whether  this  was  a  proper 
case  to  render  such  testimony  admissible  or  not. 

Errors  may  have  occurred  during  the  progress  of  the  trial, 
bat  the  evidence  appearing  in  the  bill  of  exceptions  is  too 
meagre  and  disconnected  to  enable  us  to  discover  them. 

The  judgment  is  affirmed 

All  concur. 


%• 


Tes  TiaauTOBTOv  Nbw  Mbxjoo,  Appellee,  r.  Eluab  Fiunk- 

UN,  Appellant 

Ff^ruarif,  188$. 

Crdohal  Law.    (1)    Murder :    Intaxication  cm  a  drfen$§, 
Bamb.    (8)    Practice,  right  of  judge  to  comment  upon  cndena. 
Sake.    (S)    Jurjf ;    Review  of  verdict  by  aitpreme  court, 

I  Where  the  evidence  ^ven  on  a  trial  for  murder  showB  the  prisoner  to 
bare  been  drunk  at  the  time  of  the  killing,  It  is  not  erroneous  to 
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instruct  the  Jury  to  the  effect  that  if  the  defendant  was  conscious  otf 
and  understood  what  was  done  and  said  by  himself  and  others  present 
at  the  time  of  the  killing  so  as  to  give  an  intelligent  and  true  account 
of  it  at  the  trial,  in  that  case  he  is  responsible  for  his  conduct  at  that 
time. 

2.  Quote,  Whether  the  statute  forbidding  the  Judge  to  coounent  «pon 
the  weight  of  evidence  applies,  to  criminal  cases. 

A  statement  by  the  court  to  the  Jury  that  a  man  cannot  at  the  same 
time  be  drunk  and  sober,  conscious  and  unconscious,  responsible  and 
irresponsible,  is  not  a  comment  upon  the  weight  of  evidenee,  but 
merely  a  statement  of  a  truth  in  mental  philosophy. 

8.  It  is  the  province  of  the  Jury  to  pass  upon  the  facts,  and  their  finding 
will  not  be  reviewed  except  where  clearly  contrary  to  the  evidence  or 
manifestly  the  result  of  prejudice.  Finding  that  defendant  wasguil^ 
of  murder  in  the  first  degree  affirmed. 

Appeal  from  District  Court  of  Grant  county.   Bbibtol,  J, . 

Murder.     The  facts  appear  in  the  opinion  of  the  court. 

Pabks,  Associate  Justice :  At  the  A.  D.  1881  term  of 
the  district  court  of  Grant  county,  the  defendant  was  tried 
and  convicted  of  murder  in  the  first  degree,  was  sentenced 
to  death,  and  appealed  to  this  court.  The  record  shows  that 
during  the  trial,  his  counsel  admitted  that  the  defendant 
killed  the  deceased  at  the  time  and  place  and  with  the  weapon 
described  in  the  indictment,  but  daimed  that  the  killing  was 
accidental.  For  a  proper  understanding  of  the  cajse,  we  will 
quote  part  of  the  testimony  and  instructions.  The  evidence 
we  reproduce  here  is  somewhat  lengthy,  but  as  it  substanti- 
ally and  fairly,  as  we  think,  represents  the  wliole  case  on  both 
sides,  it  will  obviate  the  necessity  for  any  extended  argument 
or  lengthy  opinion  by  the  court.  For  the  prosecution  James 
H.  Fowler  testified  as  follows : 

"  I  live  in  Central  City,  in  this  county  ;  I  know  the  defend- 
ant, Elijah  Franklin  here  (here  the  witness  points  out  the 
prisoner  and  identifies  him) ;  I  know  the  deceased,  .Thomas 
Williams  ;  I  was  in  Central  City  when  he  was  shot ;  I  did 
not  see  the  defendant  shoot  him,  because  Tom  Williams  was 
between  me  and  Franklin  at  the  time ;  I  saw  the  smoke  from 
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Franklin's  pistol,  and  just  abont  that  time  Tom  Williams  ran 
:ind  grabbed  for  a  pistol ;  this  was  in  my  saloon  in  Central 
Cifcj,  Grant  county,  territory  of  New  Mexico ;  there  were 
tire  or  six  persons  in  the  saloon  at  the  time,  Catarino  Mai- 
donado.  Jack  Winters  and  others  were  in  there ;  the  prisoner 
and  Tom  Williams  were  the  parties  to  the  difficulty  ;  there 
was  a  table  right  in  front  of  me  and  Tom  was  standing  near 
the  comer  of  the  table  and  near  the  wall ;  he  then  came 
around  to  the  corner  of  the  table  next  to  the  stove  and  sat 
down ;  he  was  sitting  in  a  chair  and  was  lying  with  his  head 
in  his  hands  on  the  corner  of  the  table ;  while  he  was  in  this 
position  I  heard  the  prisoner   say :    *  Boys,  good-bye,'  and 
then  he  turned  to  some  others  and  said :   ^  Let  us  go  home ; ' 
JQSt  at  that  time  I  heard  a  shot  fired,  and  some  one  in  the 
crowd  says :  *  Tom  Williams  is  shot ;'  the  deceased  was  sitting 
in  a  chair  with  his  head  on  the  corner  of  the  table ;  Franklin 
had  just  at  that  time  come  around  to  the  corner  of  the  table 
where  the  deceased  was  sitting  and  shot  him  in  the  left  side ; 
just  before  he  shot  he  bid  the  boys  good-bye  and  said  he  was 
going  home ;  right  away  after  the  shot,  the  deceased  got  up 
from  his  chair ;  he  looked  like  he  had  been  asleep  and  he 
waked  up  and  went  around  by  the  bar  and  fp?l ;  I  don't 
think  deceased  had  a  pistol  about  him ;  I  told  him  he  was 
shot^  and  he  said  :     *  No,  I  ain't  shot,  let  me  alone ; '  this  was 
all  he  said ;  I  saw  the  prisoner  up  to  the  time  the  deceased 
fell ;  then  he  (the  prisoner)  ran  out  of  the  house ;  the  first  I 
noticed  of  the  pistol  being  in  Frankin's  hand,  was  after  the 
shot  was  fired  that  killed  Williams ;  at  the  time  of  the  shoot- 
ing, the  other  parties,  some  of  whom  were  around  the  stove 
and  some  around  the  table ;  the  defendant  was  just  around 
the  comer  in  front  of  them ;  the  deceased  was  only  shot  once ; 
he  was  shot  through  the  left  side  ;  the  ball  did  not  go  through 
him ;  Williams  died  a  few  minutes  after  the  shot,  so  I  after- 
wards understood ;  that  is  all  I  know  of  the  circumstances." 
John  H.  Winters^  testified  as  follows : 
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"  I  was  present  wlien  this  shooting  took  place.  It  was  on 
the  27th  of  November  last,  that  the  defendant  and  two 
otner  soldiers  came  into  the  saloon  in  Central  City ;  Frank- 
lin had  a  pistol,  similar  to  the  one  produced  here  (here  the 
w'tness  was  shown  a  pistol  by  the  district  attorney) ;  Wil- 
liams the  deceased,  was  a  deputy,  sheriff  at  the  time.  The 
deceased  told  the  defendant  he  must  take  his  pistol  o£E ;  de- 
fendant said  he  was  going  home  and  would  not  take  it  ofi ; 
deceased  then  told  him  to  go  home,  and  if  he  came  with  his 
pistol  on  any  more  he  would  have  to  arrest  him  ;  defendant 
then  said  '  neither  you  nor  Jesus  Christ  couldn't  take  this 
pistol  from  me ;  it  is  my  property,  and  I  bought  and  paid  for 
it ; '  after  this,  Franklin  and  some  one  or  two  others  went 
out  and  were  gone  for  a  little  while;  when  after  a  while 
defendant  came  in,  he  had  fell  into  an  adobe  hole  outside, 
near  the  house  ;  he  told  me  he  had  fell  into  this  hole,  and 
said  somebody  had  taken  his  pistol ;  I  got  a  light  and  went 
out  to  where  he  said  he  had  fallen,  and  I  found  the  pistol  in 
the  adobe  hole ;  when  the  defendant  came  into  the  saloon, 
he  laid  down  on  some  benches  and  went  to  sleep ;  the  de- 
ceased and  a  man  by  the  name  of  Moraldes  had  went  out  the 
second  time  after  defendant  come  there,  and  after  a  little 
while  came  back,  and  the  defendant  was  still  asleep ;  there 
were  several  others  came  in  about  the  time  Williams  and 
Moraldes  came,  and  then  they  all  commenced  singing ;  the 
singing  waked  Franklin  up  ;  he  then  got  up  and  stood  some 
time ;  the  deceased  was  then  sitting  down  on  a  corner  of  a 
bench  with  his  head  on  his  hand,  leaning  on  the  corner  of  the 
table  ;  the  table  was  in  something  like  the  same  position  of 
this  table  in  the  court  room  ;  I  was  sitting  at  the  centre  of 
tlie  table,  and  Mr.  Fowler  was  sitting  beyond  me,  near  the 
stove  ;  he  was  further  over  on  a  bench  with  his  back  towards 
the  wall ;  Williams  was  sitting  at  the  other  comer  of  the 
table ;  while  they  were  singing,  Lockey  said  he  was  going 
up  to  the  post,  and  Franklin  said  he  would  go  up  with  him ; 
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just  abont  this  time  the  defendant  told  me  to  make  a  cigarette 
for  Iiim,  which  I  done ;  Franklin  while  sitting  there  had  a 
pistol  in  his  hand ;  the  muzzle  of  it  was  pointed  towards  me ; 
I  turned  the  muzzle  of  the  pistol  the  other  way,  as  I  didn't 
care  about  having  it  pointed  toward  me ;  after  I  gave  him 
the  cigarette,*  he  said,  '  I  will  go  home  now ; '  just  then  he 
puDed  his  pistol,  pointing  it  at  the  deceased  and  fired  ;  I  was 
close  enough  to  the  defendant  at  this  time  to  put  mj  hands 
on  him  ;  1  saw  the  defendant  and  was  looking  at  him  when 
he  raised  the  pistol ;  he  pointed  at  the  deceased ;  he  pulled 
his  pistol  oflf — (By  the  Court),  is  the  pistol  in  the  court,  Mr, 
Harrison  ?  Yes,  sir.  (Here  the  witness  t<>ok  the  pistol  in 
his  hand  and  held  it  in  a  horizontal  position,  pointing  it  and 
illostrated  how  the  prisoner  held  it  when  he  phot  deceased). 
(Witness)  The  pistol  was  a  self-cocking  pistol,  and  will 
fire  off  either  by  cocking  it  or  pulling  the  trigger." 

The  defendant  testified  as  follows : 

"I  was  down  in  Central  City  on  Saturday  night ;  I  don't 
know  what  date  of  the  month  it  was ;  before  I  left  the  "post," 
I  went  to  the  sutler's  store  and  got  two  bottles  of  whisky 
there;  I  then  went  down  and  played  billiards,  and  after- 
wards went  into  a  man's  saloon  by  the  name  of  Jim  ;  I  don't 
know  his  other  name  ;  he  was  a  white  man. 

Q.  Was  it  Mr.  Fowler  here  ! 

A.  Yes,  sir;  that  is  the  man;  we  went  into  his  saloon 
and  got  a  drink  in  there ;  then  I  went  to  Mr.  Yest's  house 
and  got  more  whisky ;  after  I  staid  there  a  little  while,  I 
went  into  Carrol's  house  again  and  got  more  whisky  there ; 
then  I  came  back,  and  by  this  time,  I  was  pretty  drunk.  I 
laid  down  on  the  bench  to  take  a  sleep,  and  the  pistol  fell 
out  of  my  pocket ;  I  picked  it  up  and  put  it  back,  and  it  fell 
oat  again;  I  was  so  drunk  at  this  time  that  I  could  hardly 
walk,  and  a  man  in  there  asked  Winters  what  was  the  mat- 
ter; I  didn't  hear  what  Winters  said;  then  he  asted  me 
what  was  the  matter  with  me ;  I  did'o  t  say  anything ;  I  laid 
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a  little  while,  I  don't  know  how  long,  and  I  fell  off  the  bench  ; 
I  got  np  again  somehow,  and  I  laid  down  on  the  bench 
again ;  I  Boon  got  up  again  and  thought  I  would  go  home, 
but  I  could  not  walk,  I  was  so  drunk,  so  I  laid  down  again, 
and  staid  for  some  time ;  after  a  while  I  started  out  of  the 
bouse  intending  to  go  home,  and  I  got  from  the  house  a  lit- 
tle piece  when  I  fell  into  a  hole  where  they  had  been  mak- 
ing adobes ;  I  was  there  some  time  before  I  could  get  out, 
and  after  I  got  out,  I  seen  I  was  too  drunk  to  undertake  to 
go  to  the  post,  so  I  came  back  to  the  house  again,  and  when 
I  came  back  some  one  asked  me  what  I  done  with  my  pistol ; 
I  said  I  didn't  know,  and  one  of  the  boys  said  "  You  carried 
it  out  with  you  wlien  yon  said  you  were  going  to  camp ;"  1 
said  "  If  it  is  gone,  why  let  it  go ;"  when  I  left  camp  that 
day  I  never  took  any  pistol  with  me  at  all ;  I  never  carry  a 
pistol ;  I  had  a  pistol  of  my  own,  but  did  not  take  it  with 
me ;  the  pistol  that  I  had  at  the  saloon  was  not  mine ;  I  don't 
know  how  I  came  by  it  that  day ;  the  only  way  I  can  account 
for  having  it  somebody  must  have  put  it  in  my  pocket  when 
I  didn't  know  it ;  after  I  came  back,  when  I  got  out  of  the 
adobe  hole,  somebody  brought  the  pistol  in  and  said  they  found 
it  in  the  adobe  hole  and  gave  it  back  to  me.  While  I  was 
laying  down,  several  Mexicans  came  in  and,  after  awhile, 
commenced  singing ;  that  woke  me  up,  and  when  I  awoke  I 
was  very  sick  ;  I  wanted  to  vomit ;  I  sat  up  a  little  while  on 
the  bench  I  was  lying  on  near  the  stove,  and  took  out  a  bot- 
tle of  whisky  and  passed  it  around ;  I  then  went  around  to  the 
corner  of  the  table  and  Jack  Winters  gave  me  a  cigar  and 
also  gave  Lacadue  one;  I  sat  there  awhile,  and  I  says  to 
Jack  "I  can't  smoke  it,"  and  he  pays  "  You  aix3  too  drunk." 
I  had  the  pistol  on  the  corner  of  the  table,  because  I  did  not 
want  to  carry  it  in  my  pocket,  as  it  had  foil  out  of  my  pocket 
twice  before,  and  I  was  afraid  if  it  fell  on  the  floor  it  might 
go  off ;  after  I  started  to  get  up  off  the  corner  of  the  table, 
the  pistol  went  off;  I  don't  know  how  it  came  to  go  off ;  T 
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know  that  I  had  no  intention  of  shooting  anybody,  because  I 
had  nothing  against  anyone  there ;  I  do  not  recollect  of  see- 
ing Tom  Williana^  at  ail  until  after  the  pistol  went  oS. ;  Jack 
says,  "  Franklin,  you  shot  Tom ;"  I  said,  "  2so,  what  would 
I  shoot  Tom  for/'  and  I  looked  around  and  saw  Tom  stand* 
ing  out  on  the  floor ;  I  started  towards  Tom,  and  they  ail  said, 
"Shoot  him  "  (meaning  defendant),  and  I  says,  "No, gentle- 
men, I  didn't  shoot  him  ;''  I  didn't  think  I  had,  because  I 
hadn't  seen  Tom  at  all  before  that,  and  I  never  had  a  thing 
against  him;  as  soon  as  they  all  commencing  hallooing 
*'  Shoot  him,"  I  started  to  walk  out  of  the  door,  and  they 
said,  "  You  shot  Tom  Williams ;"  I  said  I  didn't  come  here 
to  slioot  any  one,  that  the  shooting  was  done  accidentally ;" 
80Die  one  in  the  Iiouse  then  came  up  and  struck  me  over  the 
bead  with  a  six-shooter ;  I  told  them  not  to  kill  me,  that  if  1 
siiot  Tom  Williams,  I  did  not  mean  it,  that  it  was  done  acci- 
dentally, that  I  did  not  come  here  to  shoot  any  one ;"  I  went 
to  the  outside  of  the  door,  and  they  carried  me  back  to  the 
house  inside ;  then  I  went  and  asked  Tom  if  I  shot  him ; 
that  if  I  did,  I  have  no  recollection  of  it,  tiiat  it  was  acci- 
dental ;  he  said,  "  Go  away,  don't  bother  me,  you  shot  me," 
and  I  said  no  more  to  him. 

Q.  IIow  long  did  you  know  Tom  Williams  t 

A.  I  had  known  him  twelve  years. 

Q.  Now  take  this  pistol  and  explain  to  the  court  and  jury 
the  position  it  was  in  when  it  went  oSi  (Here  the  witness 
tai^es  the  pistol  and  goes  to  the  corner  of  the  table  in  the 
coort-room  and  sits  on  tlie  corner  of  the  table  in  a  leaning 
position  with  his  right  ai*m  across  his  leg  and  resting  on  it, 
7ith  pistol  in  right  hand  and  the  muzzle  of  it  in  range  with 
the  table,  the  end  of  the  barrel  ranging  downwards  and  near- 
ly touching  the  table;  the  position  of  the  witness  and  the 
manner  in  which  the  pistol  was  held  rather  indicated  indifisr- 
ence  and  carelessness — ^Bbpobteb.)  Explain  to  the  jurj  \e 
pOflition  of  the  pistol  when  it  was  discharged. 
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A.  I  am  not  certain  that  this  ia  the  pistol — ^the  pistol — ^I 
had  never  saw  it  before  that  night ;  I  jast  picked  the  pistol 
off  the  table  like,  and  took  hold  of  the  stock,  as  near  as  I  can 
remember ;  I  never  owned  a  pistol  like  this  in  m j  life,  and 
didn't  know  anything  about  it ;  I  have  a  government  pistol, 
bat  did  not  take  it  with  me  that  day ;  if  I  had  wanted  to 
shoot  anybody,  I  conld  have  taken  it  along  with  me;  the 
pistol  I  did  have  was  like  this  (the  one  in  court). 

Q.  Was  this  pistol  you  had  there  a  self-cocking  pistol  t 

A.  I  don't  know  whether  it  was  or  not ;  I  never  had  it  in 
my  hand  before  that  day. 

Q.  Can  you  tell  me  how  it  came  the  pistol  went  off ;  that 
is,  what  caused  it  to  be  discharged  f 

A.  No,  sir;  I  cannot  tell  what  caused  it  to  gooff. 

Q.  Where  did  you  take  your  first  drink  on  that  day! 

A.  I  took  it  at  the  hospital,  and  a  sliort  time  after  me  and 
Bill  Bemkins  took  two  drinks  apiece  more,  and  then  Bank 
came  down  to  tlie  hospital  with  a  bottle  of  brandy  and  two 
cigars,  and  we  drauk  again;  we  must  have  drank  six  or 
seven  drinks  apiece ;  then  we  went  down  to  the  sutler  shop 
and  got  two  bottles  of  whisky  over  there ;  we  staid  in  there 
som6  time,  and  came  out  and  took  another  drink;  we 
AtA.id  around  there  until  we  must  have  taken  four  or  five 
\irinks  more  out  of  the  bottle ;  then  we  took  two  or  three 
drinks  mors  ok  the  road  to  Sam's ;  we  got  more  whisky  at 
Carrol's,  and  drank  two  or  three  times  there ;  I  was  drinking 
all  the  time  since  the  time  I  took  my  first  drink  at  the  hoe 
pital  until  the  time  I  left  the  saloon  that  night,  except  about 
a  half  an  hour.     I  laid  down  on  the  benches  at  the  saloon. 

Q.  Who  all  were  in  the  room  when  this  accidental  shoot 
ing  occurred } 

A.  I  don't  recollect  who  were  there  except  Jack  Winters, 
Lacadue  Henderson ;  I  don't  know  the  Mexicans  who  were  in* 

Q.  Were  you  drunk  when  the  shooting  occurred  t 

A.  I  don't  recollect  whether  I  was  drunk  or  not ;  I  know 
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I  had  a  great  deal  of  liquor  in  me,  and  I  tried  to  go  home 
ud  coaldn't ;  I  went  out  of  doors  once  to  go  home,  and  I 
was  80  drunk  I  had  to  come  back,  because  I  couldn't  make 
my  wny,  and  when  1  came  back  1  had  to  set  down ;  this 
was  just  before  the  shooting;  if  I  started,  to  go  home,  I 
bew  I  was  liable  to  fall  down  somewhere  and  get  lost ;  I 
didn't  see  Williams  in  the  room  at  all  that  night;  the  first 
time  I  saw  Williams  was  when  I  first  went  down  to  Central 
City;  I  remember  the  thing  he  said,  to  pnt  that  pistol  up ; 
I  Bald  I  bought  that  pistol,  and  paid  for  it ;  I  might  hav^c 
Bald  that  neither  he  nor  Jesus  Ohrist  could  take  it  from  me ; 
I  don't  remember  what  I  said ;  I  suppose  I  talked  like  a 
drank  man  would ;  I  cannot  say  whether  I  made  that  remark 
or  not;  somebody  must  have  put  the  pistol  in  my  pocket  at 
the  quarters ;  I  know  I  ne^er  had  the  pistol  in  my  hands 
before  that  night,  I  have  seen  the  same  pistol  before ;  I 
know  who  it  belongs  to. 

Br  THE  CouBT — You  say  you  know  who  it  belongs  to ! 

A.  Yes,  sir.  (Here  witness  was  again  asked  to  describe 
the  position  he  occupied  and  the  manner  he  held  the  pistol 
when  it  was  discharged,  and  he  related  the  position  substan- 
tially as  given  before — ^Bbpobthb.)  When  I  picked  the  pis- 
tol up  it  went  of^  but  I  cannot  caused  it  to  go  off ;  I  did 
not  intend  it  to  go  off.  When  I  took  hold  of  it  I  think 
I  must  have  placed  my  finger  on  the  hammer ;  if  it  was  not 
a  aelf-cocking  pistol,  it  never  could  have  went  off  in  the 
world;  that  was  the  reason  the  pistol  must  have  went  off; 
when  I  lifted  the  pistol  up,  I  intended  to  go  home ;  I  didn't 
see  Williams  at  all  then. 

Q.  You  say  you  had  no  trouble  with  any  one  that  was 
there  that  night? 

A.  No,  sir ;  I  bad  nothing  against  any  one  there. 

Q.  Did  yon  eyer  have  troubl^  with  any  one  in  that  neigh- 
borhood? 
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A.  There  \ras  a  man  by  the  name  of  Davis  who  said  he 
"  allowed  to  kill  me  if  he  caught  me/' 

There  ^as  other  testimony,  but  it  does  not  materially 
change  the  case  made  by  the  evidence  of  these  three  wit- 
nesses. Tliere  is  no  ground  of  reversal  in  the  action  of  the 
jury  in  finding  a  verdict  of  guilty  on  this  evidence.  They 
evidently  thought  that  the  pistol  went  off  because  the  de- 
fendant desired  it  to  do  so,  and  we  cannot  say  from  the  evi- 
dence that  they  were  wrong  in  this  opinion. 

As  to  the  instructions  excepted  to  they  expressly  leave  the 
mental  condition  of  the  defendant  to  be  formed  by  the  jury. 
It  is  true  the  court  told  the  jury  in  effect  that  a  man  cannot 
at  the  same  time  be  drunk  and  sober,  conscious  and  uncon- 
scious, responsible  and  irresponsible,  a  truth  about  as  obvions 
as  that  two  bodies  cannot  occupy  the  same  space  at  the  same 
time. 

This  was  not  a  comment  on  the  weight  of  evidence.  It 
was  merely  the  statement  of  a  truth  in  mental  philosophy, 
which  formed  the  foundation  of  the  instructions  objected  to 
by  defendant. 

This  objection  assumes  that  the  statute  forbidding  the 
judge  to  comment  on  the  weight  of  evidence  applies  to  crim- 
inal cases,  which  is  by  no  means  settled,  and  which  it  is 
unnecessary  now  to  determine. 

Changing  the  form  but  not  the  obvious  meaning  of  the 
instructions  may  be  expressed  thus: 

If  the  jury  believe  from  the  evidence  that  at  the  time  of 
the  killing,  the  defendant  was  so  drunk  as  to  be  unconscious 
and  irresponsible,  in  that  case  his  testimony  as  to  what  took 
place  while  he  was  in  that  condition  is  of  little  or  no  value. 
Or,  transposing  it,  if  the  jury  believe  from  the  evidence  that 
the  defendant  was  conscious  of  and  understood  what  was 
done  and  said  by  himself  and  others  present  at  the  time  of 
the  killing  so  as  to  give  an  intelligent  and  true  account  of  it 


JANUABY  TERM,  1882.  317 

Territory  of  New  Mexico  v.  Franklin. 

at  the  trial,  in  that  case  he  is  responsible  for  his  couduct  at 
that  time. 

The  instructions  did  not  advise,  direct  or  instruct  the  jury 
what  to  find,  but  left  them  free  to  exercise  their  own  judg- 
ment. 

The  motion  for  a  new  trial  was  properly  overruled,  and 
the  judgment  is  affirmed. 

hutractions  omitted  (accidentally)  in  the  opinion : 

If  the  defendant  at  the  time  the  pistol  was  discharged, 
resulting  in  the  death  of  Williams,  was  so  intoxicated  that  he 
was  totally  unconscious  of  the  events  transpiring  around  him, 
and  particularly  of  his  own  acts  and  the  operations  of  his 
owD  mind,  then  he  was  incapable  of  any  motive  or  intention, 
and  was  quite  irresponsible  for  his  acts,  and  that  being  the 
case,  he  is  not  guilty. 

In  determining  this  question  you  will  well  consider  all  the 
facts  and  circumstances  in  proof  and  bearing  on  this  point, 
and  particularly  as  to  the  accuracy  and  clearness  of  his  recol- 
lection now  as  to  what  then  took  place.  If  he  was  so  drunk 
at  that  time  that  he  was  unconscious  of  his  own  acts  and  of 
what  took  place,  then  his  evidence  now  is  of  little  or  no 
weight  as  to  what  took  place. 

If  he  does  now  clearly  recollect  any  of  the  circumstances 
then  transpiring  at  the  time  of  the  shooting  of  Williams,  it 
woald  tend  to  show  that  at  that  time  he  had  his  conscious- 
ness and  knew  what  he  was  about.  It  is  exclusively  your 
province  to  determine  from  the  evidence  whether  he  knew 
what  he  was  about  If  he  did,  then  he  id  responsible  for  any 
criminal  act  he  may  have  committed. 
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RoBBBT  N.  Kma,  Appellee,  v.  Nblbon  WASBoraTOH,  Appel- 
lant. 

F^fTvarjf,  1889. 
MoBTGAOBS.    (1)  AhioiuU  deed  hM  a  mortgage  :    BigJU  of  redompUom, 

1.  A  conveyance  which  on  its  face  Is  an  absolute,  unconditional  deed, 
may  be  made  a  mortgage  by  the  agreement  of  defeasance  of  the  par- 
ties. Such  agreement  may  be  proved  by  parol,  and  a  right  of  redemp* 
lion  exists  in  the  grantor  and  descends  to  his  heirs.  No  tender  !a 
necessary  to  preserve  that  right 

The  appellee,  King,  brought  his  bill  in  equity  in  the  dis- 
trict court  of  the  third  judicial  district  of  the  territory  of 
New  Mexico,  within  and  for  the  county  of  Grant,  against 
the  appellant,  Warrington,  to  have  the  deed  therein  men- 
tioned, declared  a  mortgage,  and  for  redemption  of  the  same. 
The  bill  charges  and  the  answer  admits  that  the  deed, 
although  absolute  on  its  face,  was  given  as  a  mortgage  to 
secure  the  payment  of  the  sum  of  $110  due  from  King  to 
Warrington.  According  to  the  plaintiff  the  property  was  to 
be  redeemed  at  any  time  within  five  years,  according  to  the 
defendant,  two  years,  which  would  expire  in  September, 
1879,  and  which  was  fixed  as  the  time.  Both  parties  agree 
in  the  statement  that  Warrington  was  to  do  the  assessment 
work  necessary  to  hold  the  property  under  the  mining 
laws  of  the  United  States. 

Warrington  sets  up  in  his  answer  and  testifies  that  he  after- 
wards extended  this  time  to  December  15,  1879,  and  says 
that  he  then  told  King  that  if  he  did  not  pay  the  money  by 
that  time  he  might  not  get  the  property.  This  is  what  the 
defendant  calls  the  "new  contract."  •  On  December  8,  1879, 
$100  was  paid  Warrington  by  King  towards  the  extinguish- 
ment of  the  debt  Prior  to  the  filing  of  his  bill  Eling  caused 
the  sum  of  $500|  which  was  in  excess  of  the  amonnt  dae  to 
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Warrington  for  the  original  loan  and  for  advances  made  by 
Warrington  for  annnal  asBeBsment  work  on  the  mine,  to  be 
tendered  to  Warrington,  who  refused  to  accept  the  same, 
claiming  that  he  owned  the  mine  absolutely.  There  was  a 
deeree  for  the  complainant,  and  Warrington  appeals. 

Ccnway  A  RuqWy  for  appellee. 

L  The  deed,  thongh  absolnte  in  its  terms,  but  given  sim- 
ply as  security  for  the  payment  of  money,  is  a  raortgnge  with 
all  the  incidents  of  that  instrument,  and  the  rights  and  obli- 
gations of  the  parties  are  the  same  as  if  the  deed  had  been 
Babjeet  to  a  defeasance  expressed  in  the  body  thereof  or  exe- 
eated  simnltaneonsly  with  it :  OdeU  v.  3fontro88,  68  N.  Y., 
499 ;  Perry  on  Tmsts  (8d  ed.)  vol.  1,  foot  note  6,  p.  272 ; 
Story's  Equity  Jurisprudence,  vol.  2,  p.  202,  sec.  1018 ;  Bil- 
liard on  Mortgages,  vol.  1,  p.  82,  sec.  2. 

II.  The  sabeeqnent  agreement  set  up  in  the  answer  is 
not  Bustained  by  the  proof,  but  even  if  it  were,  it  would  be 
invalid  and  could  not  cancel  the  complainant's  right  to 
redeem.  A  mortgage  being  intended  simply  for  security, 
and  the  nature  of  the  transaction  affoi'ding  opportunity  and 
temptation  to  the  lender  to  take  advantage  of  the  necessities 
of  the  borrower,  courts  of  equity  have  strenuously  resisted 
all  attempts  to  abridge  the  right  of  redemption,  and  held 
egress  agreement  for  that  purpose  to  be  wholly  void.  The 
maxim  upon  which  they  proceed  is:  "Once  a  mortgage, 
always  a  mortgage:"  Hilliard  on  Mortgages,  vol.  1,  p.  69, 
et  seq.;  Kent's  Commentaries,  vol.  4  (11th  ed.),  pp.  173-4,  sec. 
159,  foot  note  0. 

So  inseparable,  indeed,  is  the  equity  of  redemption  from  a 
mortgage,  that  it  cannot  be  disannexed  even  by  express  agree- 
ment of  the  parties.  If,  therefore,  it  should  be  expressly 
stipulated  that  unless  the  money  should  be  paid  at  a  particu- 
lar date,  or  by  or  to  a  particular  person,  the  estate  should  be 
irredeemable,  the  stipulation  would  be  utterly  void :  Story's 
Equity  Jarispradenoe,  vol.  2,  p.  203,  sec.  1019.     An  agree- 
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inent  subscqaent  to  the  making  of  the  mortgage  between  any 
one  intruBted  as  mortgagee  and  the  mortgagor  or  bis  assignee 
to  limit  the  right  of  redemption  to  any  certain  time,  is  held 
invalid :  Hilliard  on  Mortgages,  vol.  1,  p.  90,  sees.  26 
and  27. 

The  decree  in  this  case  is  equitable  and  jnst  in  its  terms, 
warranted  by  the  pleadings  and  evidence,  and  in  accordance 
with  the  principles  above  laid  down,  and  should  be  sustained. 

Pabks,  Associated  Justice :  This  was  a  bill  to  redeem. 
The  court  below  decreed  that  the  complainant  pay  to  the 
respondent  four  hundred  and  fifty-seven  dollars  in  five  days, 
and  that  upon  such  payment,  respondent  convey  the  property 
in  question  to  complainant.  Bespondent  brings  the  case  to 
this  court. 

The  rules  governing  this  case  constitute  a  retaarkable 
illustration  of  the  powers  of  a  court  of  chancery.  They  are 
that  a  conveyance  which  on  its  face  is  an  absolute,  uncondi- 
tional deed  may  be  made  a  mortgage  by  the  agreement  of  the 
parties,  and  that  the  agreement  inay  be  proved  by  parol ;  that 
being  a  mortgage  hardly  any  failure  or  neglect  of  the  parties 
can  change  its  character ;  that  the  right  to  redeem  is  so  sacred 
that  as  a  general  rule  it  descends  to  the  heir  unimpaired  b}* 
any  act  or  omission  of  the  ancestor,  and  tliat  no  tender  is 
necessary  to  preserve  that  right.  In  discussing  the  humane 
and  generous  principles  upon  which  it  will  administer  upon 
the  doctrine  of  mortgages,  Chancellor  Kent  seems  to  exult 
in  the  power  of  a  court  of  chancery.  That  great  judge,  in 
speaking  of  the  almost  unalienable  right  of  the  debtor  to 
redeem,  becomes  truly  eloquent.  No  lawyer  can  read  his 
splendid  eulogy  upon  courts  of  equity,  without  feeling  that 
the  ofiice  of  administering  justice  upon  such  principles  is  a 
]ioble  one. 

We  have  examined  this  record  and  find  no  error  in  it  The 
answer  admits  that  the  deed  was  given  to  secure  the  debt 
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The  decree  is  a  proper  one  upon  the  case  made  by  the  proof, 

and  is  affinned. 
Decree  affirmed. 


TiOKAS  J.  Bull,  Appellee,  t.  Jamxs  W.  Southwiok, 

Appellant. 

John  D.  Babnoastlb,  Appellee,  t.  Martin  Akadob^ 

Appellant, 

E7A50ELI8T0  Chaves,  Appellee,  y.  Maximo  Castenada, 

Appellant. 

Augtut  and  November,  1882, 

ELBcnoRB.    (1)  IhtUet  of  canvasting  boards  ministerial,  nctJudieldL 
S&MK.   (3)  Judges  of  eledion;  their  faUure  to  take  oath  does  not  viOaii  (Mr 

returns. 
Sua.   (8)  Canvassing  boards ,  duty  of,  as  to  counting  votes  retwmei. 
Sauk    (4)  Ooniest  to  be  made  in  district  court, 
S&xi.   (5)  RUse  retfums  r^eeted  as  evidence. 
Sake.   (6)  Mode  and  form  of  making  up  returns, 
Same.   (7)  Contest,  amendment  of  pleadings  in. 
Sahs.   (8)  GMtesi,  pfea^ngs,  fcUhire  to  deny,  admits  allegations. 
Same.    (9)  Contest,  nature  of  proceeding, 
Sua.  (10)  Quo  warranto  not  superseded  by  statutory  proceedings  to  eontest, 

L  CanTaeaiDg  board«  of  elections  have  only  ministerial  functions  to  can- 
vass and  count  votes  as  returned  by  the  judges  of  election,  to  ascer- 
tain and  declare  the  respective  majorities  of  votes  received  by  the 
respective  candidates  for  office  from  the  aggregate  number  of  votes  so 
letumcd  by  the  judges  of  election.  They  have  no  judicial  powers 
whatever  to  pass  upon  and  decide  as  to  the  illegality  of  individual 
votes  received  and  returned  to  them  by  the  judges  of  election. 

i  The  canvawtDg  board  of  elections  cannot  reject  as  illegal  the  votes  of 
any  precinct  on  the  ground  that  the  judges  of  election  in  such  pre- 
eioct  did  not  take  and  subscribe  the  oath  of  office  as  required  l^  law. 
The  Judges  of  election  of  such  precinct,  notwithstanding  they  may 
D0t  have  taten  and  snbscribed  liw  oath  lequired  by  the  statute,  are 

21 
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neyertlieles8(fo/a«^  Judges  of  election,  and  their  official  acts  otherwise 
regular,  are  entitled  to  full  faith  and  credit.  Their  omission  to  take 
the  oath,  while  it  might  render  them  liable  to  prosecution  and  severe 
penalties,  can  not  in  any  way  affect  the  legality  of  votes  received  and 
returned  by  them;  and  it  is  the  duty  of  the  canvassing  board  to  can- 
vass and  count  all  such  votes  for  the  respective  candidates  for  whom 
they  are  cast. 

8.  Whenever  votes  have  passed  the  judges  of  election,  and  have  been 
received  by  them  as  Totes,  and  as  such  returned  by  them  to  the  can- 
vassing board,  as  having  been  cast  for  certain  candidates  respectively 
—the  returns  showing  in  an  intelligible  manner  the  number  of  votes, 
and  for  whom  cast^t  becomes  the  ministerial  duty  of  the  canvass- 
ing board  to  count  all  such  votes,  and  declare  the  result  from  such 
returns  alone,  without  sitting  as  a  court  of  review — in  the  absence  of 
the  parties  interested — ^for  the  purpose  of  passing  upon  the  illegality 
or  legality  of  individual  voters  whose  votes  have  been  so  returned  to 
them. 

4.  After  votes  have  been  received  and  regularly  returned  by  the  judges 
of  election,  and  questions  as  to  the  illes^lity  of  any  such  votes  shall 
subsequently  be  raised,  the  respective  candidates  for  whom  such  votes 
are  cast  are  on  principle  and  as  a  matter  of  law,  as  much  entitled  to 
their  day  in  court,  and  to  be  heard  thereon  before  such  votes  ai*e 
rejected,  as  are  the  litigants  in  any  other  form  of  judicial  proceeding. 
The  only  lawful  tribunal  having  original  jurisdiction  to  determine 
questions  of  this  kind  is  the  district  court,  which  is  to  proceed  in  the 
mode  prescribed  by  the  act  of  1876:    Prince's  Laws  N.  M.,  184. 

5.  When  the  election  returns  of  a  certain  precinct  were  false,  in  that 
certain  persons  were  therein  stated  to  have  voted,  who  did  not  in  fact 
vote  at  such  precinct  at  all,  audit  further  appeared  from  such  returns 
that  all  the  voters  at  such  precinct  voted  in  alphabetieal  order,  and  it 
could  not  be  ascertained  from  the  poll  books  and  returns  of  such  pre- 
cinct, for  whom  or  what  ballot  any  voter  voted,  it  was  held  that  they 
were  not  evidence  that  any  of  the  persons  whose  names  were  recorded 
in  such  poll  books  and  returns  voted,  and  that  to  determine  this  mat- 
ter a  resort  must  be  had  to  evidence  (Uiunds. 

6.  The  mode  and  form  prescribed  by  law  for  making  out  poll  books  and 
election  returns,  is  as  follows:  The  ballot  of  the  first  voter  appearing 
at  the  polls  and  voting  is  to  be  numbered  one  by  the  judges  of  elec- 
tion. The  same  number  is  to  be  put  down  by  them  in  the  poll  books, 
and  opposite  the  same  number  in  the  proper  column  therein,  is  to  be 
written  the  name  of  such  voter.  The  ballot  so  numbered  is  then  to 
be  deposited  in  the  ballot  box. 

The  ballot  of  the  second  voter  appearing  and  voting  Is  to  be  num- 
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bered  two.  and  the  same  number  put  down  in  the  poll  boolc  next  in 
order  after  No.  1,  and  the  name  of  the  voter  voting  that  ballot  so 
Dombered  is  to  be  written  down  opposite  that  number  in  the  poll 
book,  and  the  ballot  then  deposited  in  the  ballot  box. 

The  same  numerical  order  and  record  is  to  be  observed  and  kept 
▼ith  each  voter  as  he  appears  and  votes. 

At  the  close  of  the  polls  the  names  of  the  respective  candidates 
Toted  for  by  each  ballot  so  numbered  and  recorded  are  to  be  written 
down  in  the  appropriate  columns,  and  in  the  proper  column  under 
tbe  name  of  each  candidate  so  voted  for,  and  opposite  the  same  num- 
ber hi  the  poll  book  which  the  ballot  bears,  and  opposite  the  name  of 
Uw  Toter  voting  the  same,  is  to  be  recorded  the  vote  showing  that  the 
voter  has  cast  one  vote  for  each  candidate  so  voted  for  by  him. 

The  poll  books  of  the  several  precincts  with  the  proper  certificates 
attiched  and  so  filled  out,  constitute  the  retnms  of  the  Judges  of  elec- 
tioo,  to  be  transmitted  to  the  canvassing  board. 

7.  The  notice  of  contest  alleged  the  illegality  of  sixty-nine  votes.  The 
respondents  failed  to  deny  this  allegation  in  their  answers,  but  some 
time  after  the  expiration  of  the  time  allowed  by  law  for  them  to 
answer  in,  moved  for  leave  to  file  a  supplemental  answer  denying 
this  allegation,  urging  that  the  failure  to  deny  in  the  first  answer  was  • 
solely  owing  to  the  negligence  and  omission  of  counsel.  This  motion 
was  overruled. 

Edd,  that  the  statutory  provisions  as  to  the  time  of  filing  and  serv- 
ing the  notice  of  contest,  answer  and  reply  are  in  effect,  statutes  of 
limitation,  taking  from  the  Judge  all  discretion  as  to  extending  the 
time. 

8.  The  failure  to  deny  such  allegation  admits  it  to  be  true,  and  If  evi- 
dence is  taken,  as  if  an  issue  bad  in  fact  been  made  by  filing  a  denial 
in  proper  time,  such  evidence  will  be  disregarded  as  immaterial. 

H  A  proceeding  to  contest  an  election  is  a  proceeding  exclusively 
between  rival  candidates  for  office,  and  the  people  are  in  no  sense 
parties  to  it. 

Id  The  proceedings  authorized  by  statute  to  contest  elections  do  not 
faperaede  the  proceeding  on  behalf  of  the  people  by  writ  of  quo  toar- 
wiiUo,  to  oust  from  office  one  who  was  not  elected  thereto  by  a 
majority  of  legal  votes.    Paincb,  Chief  Justice,  dissents. 

Appeals  from  the  DiBtrict  Oourt  of  Dofia  Ana  county 
Tbeee  were  proceedings  under  the  statute  to  contest  the 
raspectire  elections  of  appellants  to  the  offices  of  sheriff, 
treasurer  and  judge  of  probate  for  the  county  of  Dofla  Ana,  at 
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an  election  held  on  November  2,  1880.  By  stipnlation  of 
counsel  the  three  cases  were  heard  and  determined  together 
in  the  court  below,  and  thej  were  in  like  manner  argued  and 
submitted  in  this  court. 

In  the  first  case  Thomas  J.  Bull  served  and  filed  notioe  of 
contest  upon  the  respondent,  James  W.  Sonthwick,  for  the 
office  of  sheriff  of  Dofla  Ana  county.  In  the  notice  of  con- 
test, the  contestant  used  printed  forms,  alleging,  among  other 
things,  illegal  votes  cast  and  counted  for  req)ondent  at  the  last 
election  for  said  office,  and  set  out  various  causes,  rendering 
said  votes  illegal.  The  contestant  also  alleged  irregularity  of 
the  returns  of  the  election  at  the  Las  Cruces  precinct 

The  respondent  replied,  serving  and  filing  his  answer 
within  the  time  required  by  the  statute,  specifically  denying 
the  allegations  in  contestant's  notice,  except  that  in  the  de- 
nials, which  were  made  in  the  order  of  the  allegations  in 
contestant's  notice,  by  a  clerical  error,  one  of  the  all^ations 
is  not  specifically  denied. 

Following  the  several  specific  allegations  touching  the  in- 
dividual voter,  the  contestant,  in  his  notice,  alleges  generally 
that  the  vote,  etc.,  was  unlawfully  registered,  received,  and 
counted,  etc.  These  allegations '  are  specifically  denied  by 
the  respondent's  answer. 

The  contestant  filed  his  replication,  and  served  the,  same 
witlrin  the  time  contemplated  by  law. 

The  respondent  applied  to  the  judge  to  fix  the  time  within 
which  to  take  testimony,  and  at  the  same  time  applied  for 
leave  to  file  an  amendment  to  his  answer,  which  motion  for 
leave  was  overruled  by  the  court,  and  the  respondent 
excepted.  Thereafter,  upon  notice  by  respondent  to  contest- 
ant, testimony  was  taken.  Contestant  took  testimony  re- 
garding quite  all  the  votes  alleged  by  him  to  be  illegal  votes. 
The  contestant  introduced  no  proof  to  sustain  his  aUegationa 
as  to  the  Las  Crnces  prednct,  except  the  poll-book  and  tally 
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list  of  votee*  The  respcmdent  introdaced  proof  to  show  the 
1  -^rolarity  of  the  election  at  Las  Ornces  precinct,  eta,  eiQ„ 

The  respondent  asked  again  for  leave  to  amend  his  answer. 
i  ae  oon^t  overraled  motion  tor  leave  to  amend,  and  ruled 

at  oertain  evidence,  to  wit,  all  evidence  of  the  respondent's 
touching  the  legality  of  the  votes  alleged  by  contestaoit's 
I.  'ties  to  be  illegal  votes,  and  without  finding  that  the  eon* 

^UQt  received  a  majority  of  the  votes  cast  at  said  election^ 

iidered  judgment  in  favor  of  eontCBtant  Ta  all  of  which 
I  .^poodent  excepted. 

Oq  June  1,  1881,  the  case  was  argned  and  submitted,  and 
m  December  14,  1881,  the  court  rendered  its  judgment. 

The  facts  found  and  the  conclusions  drawn  by  the  eeurt 
are  the  following : 

That  it  appears  from  the  returns  of  liie  judges  and  clerks 
of  election,  from  each  of  the  precincts  in  the  county,  that 
the  contestant,  Thomas  J.  Bull,  received  for  the  ofiSce  of 
slieriff  two  more  votes  than  the  respondent,  James  W.  Sooth- 
wiek;  contestant,  Barncastle,  received  nine  more  votes  for 
the  office  of  treasurer  than  respondent,  Amador,  and  respond- 
eat Castefiada,  received  twelve  more  votes  than  contestant, 
Chaves,  for  the  office  of  judge  of  probate. 

That  the  board  of  county  commiasioners,  acting  under  the 
statate  as,  ex  officio^  a  board  of  canvassers^  illegally  assuming 
jodicial  functions,  went  behind  the  returns  and  rejected  cer- 
tain votes  as  illegal,  in  such  manner  as  to  show  a  majority 
for  Sonthwick  of  nine  votes,  for  Amador  of  two  votes^  and 
for  Castefiada  of  twenty-three  votes,  and  (wrongfully  as  to 
the  tint  two)  issued  to  them,  respectively,  the  certificates  of 
election  to  the  several  ofiices. 

That  the  returns  of  the  judges  and  derks  of  precinot  No. 
3,  which  gave  a  majority  of  fifty-six  votes  for  Sonthwick,  of 
siitj  rotes  for  Amador,  and  of  eighty-nine  votes  for  Caste- 
fiada,  were  so  false,  contradictory  and  unreliable  as  to  render 
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it  impossible  to  determine  therefrom  what  persons  voted  for 
the  respective  offices. 

That  the  testimony  taken  before  the  master  on  the  part  of 
respondents  against  the  objection  of  contestants,  tending  to 
show  that  the  sixty-nine  persons  before  mentioned  had  been 
residents  of  the  connty  for  three  months  immediately  preced- 
ing said  election,  was  irrelevant,  improperly  taken  and  not  to 
be  considered,  and  that  said  sixty-nine  votes  for  respondent 
were  illegal,  as  appeared  by  the  pleadings. 

The  contestant  Bull  received  a  majority  of  the  legal  votes 
cast,  and  was  entitled  to  the  office  of  sheriff.  The  same 
resnlt  followed  in  the  other  two  cases,  and  judgment  was 
accordingly  entered,  from  which  the  respondents  respectively 
appealed  to  this  court. 

"No  motion  for  a  rehearing  or  in  arrest  of  judgment  appears 
to  have  been  made. 

The  other  cases  are  the  same  in  facts  and  questions  of  law 
as  Bull  V.  Southwioh. 

S.  B.  Ifewcambj  W.  Z.  Bynerson  and  John  D.  BaU^  for 
appellants. 

The  judge  did  not,  in  his  opinion,  find  facts  upon  which 
to  base  his  judgment. 

The  court  below  erred  in  refusing  the  amendments  to  sup- 
ply what  is  plainly  a  clerical  omission.  This  is  evident  from 
the  answer  itself:  Act  of  N.  M.  Legislature,  1878,  par.  54, 
p.  1220,  Prince's  Statutes. 

The  special  law  of  1876  in  regard  to  the  mode  of  proced- 
ure in  contested  election  cases  has  been  changed  and  modi- 
fied by  statute  of  1878  above  cited,  and  sees.  1,  3  and  6,  at 
p.  54,  Session  Laws  1878. 

The  main  question  to  be  decided  by  this  court  is:  Did  the 
court  below  err  in  refusing  to  allow  the  appellants  to  amend 
their  answers  ?  In  order  to  arrive  at  a  true  solution  of  this 
question,  it  will  be  necessary  to  briefly  review  the  general 
principles  underlying  all  election  laws  in  reference  to  contests. 
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The  rule  is  universal  tliat  the  person  haying  a  legal  majority 
of  the  votes  cast  must  prevail.  And  to  arrive  at  this  deter- 
mination  the  case  must  be  considered  upon  the  merits.  It  is 
trae  different  states  haye  different  laws  and  methods  of  try- 
ing cases  of  this  description,  but  thej  all  have  the  same  end 
in  view;  all  conform  to  the  same  universal  doctrine,  that  the 
will  of  the  people,  as  expressed  through  the  ballot  box,  most 
be  respected ;  in  other  words,  whoever  has  received  a  major- 
ity of  the  legal  votes  cast  shall  be  entitled  to  and  shall  receive 
the  office  to  which  lie  was  elected  by  the  people. 

Sach  proceedings  are  not  to  be  strangled  by  technicalities, 
bat  examined  upon  their  merits,  and  th9 courts  are  to  adjudge 
and  decree  which  of  the  candidates  received  the  highest 
number  of  legal  votes:  Re  Duffy,  4  Brews.  (Pa.),  531; 
United  States  Digest,  new  series,  vol.  4,  p.  259,  sec.  24. 

^'Mistakes  should  alws^s  be  corrected,  and  in  determining 
this  and  similar  questions,  on  cases  of  contested  elections,  it 
should  be  kept  constantly  in  mind  that  the  ultimate  purpose 
of  the  proceeding  is  to  ascertain  and  giyo  expression  to  the 
will  of  the  majority  as  expressed  through  the  ballot  box  and 
according  to  law.    Rules  should  be  adopted  and  construed  to 
this  end  and  to  this  end  only : "     McCrary,  p.  137,  sec.  132. 
The  problem  is  to  secure,  first,  to  the  voter  a  free  and 
nntrammelled  yote,  and  secondly,  a  correct  record  and  return 
of  the  vote.    It  is  mainly  with  reference  to  these  two  results 
that  the  rules  for  conducting  elections  are  prescribed  by  the 
legislative  power.    But  these  rules  are  only  means.     The  end 
is  freedom  and  purity  of  elections.    To  hold  that  these  rules 
are  mandatory  and  essential  to  ayalid  election,  is  to  subordin- 
ate substance  to  form,  the  end  to  the  means : "    McCrary,  p. 
155,  sec.  200. 

An  election  with  us  is  the  deliberate  choice  of  a  majority 
or  plurality  of  the  electors.  Any  doctrine  which  opens  the 
way  for  minority  rule  in  any  case  is  anti-Republican  and 
anti-American :     McOrary,  p.  209,  sec.  234. 
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The  broad  doctrine  was  asserted  that  in  this  country  an 
election  bj  a  minority  of  tbe  persons  voting  is  not  to  be  tol* 
erated  under  any  circamstance :    M.^  sec.  235. 

A  contested  election  case,  whatever  the  form  of  Uie  pro- 
ceedings may  be,  is  in  its  essence  a  proceeding  in  which  the 
people  are  primarily  interested:  Id,^  sec.  816;  Whi9(yr  ^. 
Kidder,  48  Oal.,  237;  Scmnders  v.  Haynes,  13  Cal.,  154; 
Learey  v.  Snow^  15  CaL,  118. 

Nowhere  does  a  different  doctrine  obtain.  Can  it  be  con- 
ceived, then,  that  it  has  been  left  to  New  Mexico  alone  to 
ran  coonter  to  all  recognized  law  and  anthority  on  this  sub- 
ject} Did  the  iegisllLtors  of  New  Mexico  intend  to  make  a 
law  that  would  turn  a  man  out  of  an  office  to  which  the  peo- 
ple had  duly  elected  him,  because,  forsooth,  his  attorneys  had 
made  a  mere  slip  of  the  pen?  The  learned  judge  below 
admits  that  Oastafiada  was  duly  and  fairly  elected.  Still  he 
turns  him  out  .and  puts  into  his  place  a  man  whom  the  peo- 
pie  had  rejected.  Could  the  makers  of  the  law  ever  have 
intended  or  even  contemplated  the  possibility  of  such  a  pro- 
ceeding t    To  state  so  startling  a  proposition  is  to  answer  it. 

Keeping  in  view  these  well  settled  principles,  how  should 
onr  statute  be  construed?  So  that  the  will  of  th^  people 
shonld  be  disregarded  and  minority  condidates  inducted  into 
office,  or  rather  that  the  will  of  the  people  should  be  respected 
and  the  candidate  who  received  a  majority  of  the  votes  cast, 
alioiUd  be  declared  elected  I 

That  the  candidate  receiving  a  majority  of  the  legal  votes 
ca^,  ^all  in  all  cases  prevail,  the  authorities  say,  is  the  chief 
object  of  all  legislation  on  this  subject ;  and,  indeed,  oar  own 
statute— this  arbitrary,  tyrannical,  technical  statute,  as  coun- 
sel for  appellees  would  have  us  believe — ^positively  enacts 
that  whoever  receives  the  majority  of  the  legal  votes  shall 
be  declared  elected ;  thereby  conclusively  showing  that  they 
never  intended  that  a  minority  candidate  should  receive  the 
office  under  any  circumstances  whatever. 
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Ooansel  for  appellees  aaj  that  the  worda  in  the  statute, 
"within  the  time  aforesaid,"  render  it  mandatory  and  norllify 
tlie  daitfie  that  a  majority  shall  prevail.  This  we  deny. 
We  say  the  majority  clanse  qnalifies  and  explains  the  limita- 
tioii  danse.  We  have  clearly  shown  that  all  election  laws 
must  be  constrned  to  give  effect  to  the  will  of  die  people  as 
expresssd  at  the  ballot  box.  To  this  end  aU  snch  laws  are 
made.  In  the  construction  of  statates,  affirmative  woirda  en- 
joining the  performance  of  an  act  by  a  pnblie  officer  ate 
goierally  regarded  as  directory  only ;  negative  words  make 
i  itatnte  imperative :  Dwarris  on  Statutes,  175  ;  St&phauon 
It  Lawrmiee^  Brightley's  Leading  Cases  oa  Elections^  p^  S27 ; 
Bacon's^Abridgment,  voL  9,  p.  234. 

In  onr  statute  no  negative  words  are  employed.  It  is  in 
eSeet  the  same  aa  the  statutes  of  other  states,  where  they 
proyide  that  whatever  is  not  specifically  denied  in  pleadings 
Bhall  be  taken  as  true.  The  Iowa  statute  provides  that  "  a 
reply  shall  be  filed  bef  (H'o  noon  of  the  day  succeeding  that 
on  which  the  answer  was  filed,"  and  if  not  so  filed,  the  ma- 
terial allegations  of  the  answer  shall  be  deemed  true.  Under 
this  statute  the  court  allowed  a  reply  to  be  filed  after  the 
time  allowed  for  the  filing  had  elapsed :  WUlimnu  tr.  The 
FiagarajPtre  Ins.  Co.j  50  Iowa,  562. 

California  has  a  similar  statute,  and  there  amendments  are 
allowed :  I^sh  v.  Eedingtan,  31  Cat.,  185  to  195. 

The  Illinois  statnte  provides  that  a  person  desiring  to>  con- 
teat  an  election  ^^  shall,  within  thirty  days  after  the  person 
whose  election  is  contested  is  declared  elected,  file  with  the 
derk  of  the  proper  court  a  statement  in  writing  setting  forth 
the  points  on  which  he  will  contest  the  election.'' 

The  supreme  court  decided  that  such  could  be  amended 
after  the  expiration  of  the  thirty  days :  Dale  v.  Snovan^  78  111., 
171. 

Here  we  have  three  supreme  courts^  under  statutes  in.  effect 
the  same  as  oars^  deciding  that  amendments  should  be  al- 
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lowed.  No  case  can  be  found  where  a  contrary  doctrine  has 
been  held  nnder  like  statutes. 

"We  understand  that  the  chief  justice  of  this  court  allowed 
(and  properly)  full  and  liberal  amendments  to  petitions  in 
contested  election  cases,  under  our  statute,  after  the  time  lim- 
ited by  said  law  had  elapsed. 

It  is  undoubtedly  a  well-established  principle  in  the  expo- 
sition of  statutes  that  every  part  is  to  be  considered,  and  the 
intention  of  the  legislature  to  be  taken  from  the  whole.  It 
is  also  true  that  when  great  inconvenience  will  result  from  a 
particular  construction,  that  construction  is  to  be  avoided, 
unless  the  meaning  of  the  legislature  is  plain,  in  which  case 
it  must  be  obeyed  :'*  Fisher  v.  Blighty  2  Cranch,  886 ;  Mar- 
shall, 0.  J. 

Can  it  be  contended  that  the  meaning  of  the  legislature  is 
plain  that  no  amendments  can  be  allowed  in  these  cases  under 
our  statutes  in  furtherance  of  justice  ?  From  the  principles 
and  authorities  above  quoted,  it  is  evident  the  legislature 
never  intended  to  deprive  a  legally  elected  candidate  of  his 
ofice  on  a  mere  mistake  or  clerical  error,  or  failure  to  make 
a  mere  denial.  Is  not  the  great  inconvenience  to  the  public 
plain  here  ?  They  are  deprived  of  their  choice  by  a  narrow, 
illiberal  and  technical  construction  of  an  election  law,  which 
all  the  authorities  say  should  be  liberally  construed,  and  with 
the  sole  end  in  view  of  seating  the  candidate  whom  the 
people  elected — who  had  a  majority  of  the  legal  votes. 

A  material  admission  in  an  answer  against  a  defendant 
even  after  evidence  taken,  upon  application  should  be 
amended:  United  States  Digest,  first  series,  vol.  1,  sees.  1211, 
1212,  1213,  12U  and  1215,  p.  238 ;  Taylor  v.  Dodd,  5 
Porter  (Ind.),  246  ;  Stringer  v.  Davis^  80  Oal,,  318. 

As  to  amendments  generally,  see  United  States  Digest, 
first  series,  vol  1,  sees.  422,  424  and  437,  p.  202 ;  /&.,  sec.  772, 
p.  218 ;  Ib.f  see.  1034,  p.  282 ;  Sqper  v.  Saper,  5  Wend.  (N. 
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T.),  112;  Waifs  K  Y.  Digest,  voL  2,  sees.  2042,  2048,  p. 
1383. 

The  learned  jadge  below  raises  a  point,  viz. :  That  the 
answer  of  Castefiada  sras  not  served  antU  after  the  twenty 
days  allowed  bj  law.  A  gnfficient  answer  to  this  objection 
h  that  the  contestant  Ohaves  replied  to  the  answer  and 
went  to  trial  without  objection.  He  thereby  waived  the 
irregalarity,  if  any  there  was;  nnder  these  circumstances 
it  wonld  make  no  difference  if  the  answer  had  never  been 
served.  This  principle  is  so  well  settled  that  we  hardly  deem 
it  necessary  to  quote  authorities.  We  may  refer,  however,  to 
McCrary  on  Election^  sec  894^  p.  330,  and  Wait's  N.  Y. 
Digest,  sees.  70,  71,  p.  1896, 

When  a  court  has  a  discretion  to  allow  amendments  and 
lefnses  on  the  ground  of  want  of  power,  such  refusal  is  error : 
Ot  App.,  Bussell  V.  Conn.,  20  N.  Y.  (6  Smith),  81 ;  3  Wend., 
336 ;  Hill  &  Denio,  103 ;  12  Abbt,  16 ;  Wait's  N.  Y.  Digest, 
vol  1,  sec  9,  p.  79. 

As  to  Cruces  precinct,  No.  3.  Informality  in  making  elec- 
tion returns  not  allowed  to  operate  to  disfranchise  voters :  29 
HLj  414 ;  People  r.  Cook,  14  Barb.,  259 ;  Andrews  v.  Saueier^ 
13  A.,  301 ;  Weaver  v.  Oiven,  1  Brewster  (Pa.),  140,  Con- 
tested Election,  5  Phil.  (Pa.),  102. 

Names  arranged  alphabetically,  no  objection:  McOrary, 
sec.  100 ;  Hbffon  v.  Pile,  2  Bartlett,  281. 

Ballot  implies  secrecy :  U.  S.  Digest,  new  series,  voL  4,  sec 
10,  p.  258 ;  McOrary,  sec  413,  p.  353,  also  same,  p.  455, 
Maine  court 

Our  own  statutes  provide  for  a  secret  ballot :  £!ompiled 
Laws,  sec  22,  p.  486. 

As  to  the  second  count  of  ballots,  we  contend  that  the 
county  commissioners  had  no  authority  to  reopen  the  ballot 
boxes  and  recount  the  ballots.  The  only  semblance  of 
inthority  for  such  proceeding  is  to  be  found  in  sec  22  of  the 
let  (rf  20th  of  July,  1851,  p.  426,  Compiled  Laws.    The 
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mode  of  contesting  elections  under  that  law,  was  entirely 
different  from  the  present  (see  sees.  48  to  55,  of  said  act),  the 
wliole  machinery  of  which  has  been  iiepealed,  this  reconntihg 
section  included.  The  law  simpiy  states  that  the  resnlt  (of 
such  recount)  shall  be  forwarded  to  the  powers  authorized  by 
law,  to  determine  the  legality  of  the  election.  The  law 
entirely  fails  to  state  what  "  the  powers  ^  shall  do  with  it, 
when  they  get  it,  and  what  effeot  it  shall  have.  This  is  cer- 
tainly not  conclusive  evidence.  It  might  possibly  be  nsed  to 
assi^  the  court  in  the  examination  of  the  ease,  as  briefs  of 
oouneel,  but  can  have  no  greater  e&ct  We  consider  this 
proceeding  an  anlawf  ul  and  unauthorized  interference  with 
the  ballot  boxes,  and  at  least  gave  an  opportunity  for  tamper- 
ing with  the  ballots.  This  neconziting  of  the  ballots  after  the 
result  has  been  declared,  is  not  favored  by  the  courts :  Mc 
Orary  on  Elections,  sees.  98  to  96,  279,  280. 

We  are  satisfied  that  the  recount  in  the  case  of  JBttU  v. 
Southwiokj  was  not  correctly  made ;  that  there  are  no  such 
ballots  as  "AimesSandi"  or  as  "Sandique."  We  believe 
this  latter  ballot  will  be  found  to  read  upon  examination, 
"  Saudique,"  the  Mexican  way  of  spelling  Southwick,  and 
the  first  named  ballot  will  be  found  to  read  ^  IHmes  saure,^ 
also  the  Mexican  way  of  spelling  James  Southwick. 

As  to  imperfect  ballots,  the  whole  law  on  the  question  of 
imperfect  ballots  is  fully  laid  down  in  MeOraij  on  Elections 
sees.  895  to  898,  inclusive. 

The  county  commissioners,  in  their  pretended  recoimt  of 
January  6th  and  7th,  1881,  have  reported  the  following,  as 
imperfect  ballots  voted  for  the  office  of  ^erifi,  to  wit : 

T.  J.  Bull, 6 

Thomas  Bull, 3 

T.  Bui, 1 

Th.  Bull, 2 

James  Southwick,  •        •        •       •       •        4 

Southwick,        -••«.«.    8 
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James  H.  Soiilhowyck,  ....•! 

J.  M.  Southwick, 8 

James  Southwith,  ------        1 

Sandiqiie,  ..------S 

Aimes  Sandi,  ...••-        1 

We  think  that  the  ballots  written  ^'  Thomas  Bull/'  and 
'^ James  Sonthwid^"  are  not  imperfect  ballots.  A  man's 
middle  name,  is  no  part  of  his  name  in  law.  Therefore  we 
tlriak  the  three  votes  eaat  for  ^'  Thomas  Bull "  and  the  four 
east  for  '^  James  Sonthwiek,''  should  be  eoanted  for  Thomas 
J.  Boll  and  James  W.  Sonthwick  respectiyely,  without  proof 
aliwkde  m  to  their  identity. 

The  law  is  well  settled,  that  if  ballots  are  cast  for  a  oandi* 
date,  written  with  merely  the  initials  of  his  first  name,  or 
even  his  surname  alone  without  initials,  if  proof  be  intro- 
daeed  showing  that  they  were  cast  for  that  candidate,  such 
aS)  that  there  was  no  other  person  of  that  name  running  for 
that  office,  or  that  tiie  candidate  commonly  wrote  his  name 
in  that  way,  or  that  others  commonly  wrote  his  name  in  that 
waj,  etc,  the  ballot  must  be  counted  for  the  party  intended. 
The  contestant,  Thomas  J.  Bull,  has  entirely  failed  to  offer 
any  evidence  tending  to  show  that  any  of  these  imperfect 
ballots  were  intended  for  him,  therefore,  none  of  them  can 
be  counted  for  him ;  while  on  the  other  hand,  the  respond- 
ent, James  W.  Southwick,  has  introduced  evidence  plainly 
showing  that  the  ballots  written  "  James  Southwick,"  '^  South- 
wick," "  J.  W.  Southwick,"  "  James  Southwith,"  "  James 
W.  Soulhowyck,"  "  Saudique "  (reported  by  commissioners 
"Sandique"),  "llimes  sanre"  (reported  by  commissioners 
'^ Aimes  Sandi "),  were  intended  and  cast  for  him.  The  bal- 
lots James  W.  Soulhowyck  and  James  Southwith,  although 
poorly  spelled,  are  so  evidently  intended  for  the  respondent, 
that,  in  fact,  they  prove  themselves  npon  their  face  ;  they  are 
in  fact  idem  sanans.  As  to  the  ballots  ^^ Saudique"  and 
''llimes  saure,"  it  will  be  remembered  that  they  are  written 
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by  Mexicans  in  the  Spanish  language,  and  in  the  manner  in 
which  they  spell  and  pronounce  "  Southwick/'  as  shown  by 
the  eWdence. 

By  a  strict  construction  of  law  none  of  the  imperfect  bal- 
lots can  "be  counted  for  the  contestant,  Bull ;  but  respondent's 
proof  as  to  the  imperfect  ballots  is  amply  sufficient  to  admit 
them  for  him.  The  presumptiop  is  very  strong,  that  the 
judges  and  clerks  of  election  counted  these  imperfect  ballots 
for  the  persons  for  whom  they  were  intended  ;  for  this  rea- 
son, we  think  it  fair  that  they  all  be  counted  for  the  respect- 
ive parties,  as  certified  by  the  judges  and  clerks  of  the  re- 
spective precincts,  but  we  are  not  willing  that  they  should  be 
counted  for  the  contestant,  and  any  of  the  respondent's  thrown 
out 

There  is  another  question  worthy  of  the  serious  considera* 
tion  of  the  court : ,  From  the  fact  that  no  allegation  has  been 
made  on  either  side  in  reference  to  these  imperfect  ballots, 
will  the  court  go  behind  the  certificate  of  the  judges  and 
clerks  of  election  to  ascertain  for  whom  they  were  cast?  Or, 
in  other  words,  will  the  court,  in  the  absence  of  all  allegations 
in  the  pleadings,  change  the  count  as  certified  by  the  judges 
and  clerks  of  election,  and  reject  these  votes,  simply  on  the 
ground  of  their  informality  ? 

The  identity  of  parties  will  be  presumed  from  identity  of 
names.    It  was  intimated  by  contestants'  counsel  that  the 
respondents,  in  proving  up  the  three  months'  residence   of 
the  voters  challenged  by  contestants,  failed  to  prove  the  iden- 
tity of  the  men  examined  by  them,  with  that  of  the  men 
challenged  by  contestants.    We  reply  that  "  the  identity  of 
name  is  prima  facie  evidence  of  the  identity  of  the  person.'* 
See  People  v.  Thompson^  28  CaL,  215 ;  Oarwoad  v.  Oar- 
woody  29  CaL,  515  ;  Dougla^B  v.  Dahm^  46  Cal.,  50 ;  Thorrvp^ 
eon  V.  Maureuy  1  Cal.,  428 ;  1  Oreenleaf  on  Evidence,  sec. 
576,  note  1. 
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We  again  call  the  attention  of  the  conrt  to  the  legal  points 
male  by  us  in  the  beginning  of  this  case. 

First  The  question  to  be  decided  in  this  case,  is :  Which 
party  really  received  a  majority  of  the  legal  votes  cast  ?  This 
question  most  be  determined  by  the  proofs:  Brightley's 
Leading  Election  Oases,  p.  381 ;  McOrary  on  Elections,  sees. 
132,541 

Second.  A  liberal  constraction  should  be  given  to  election 
laws,  with  the  view  of  ascertaining  and  giving  effect  to  the 
will  of  the  people,  as  expressed  by  them  at  the  polls :  Mc- 
Crary  on  Elections,  sees.  387,  554,  353 ;  IT.  8.  Digest  (new 
series),  vol.  9,  sec.  20,  p.  259. 

Third.  The  ordinary  rules  of  procedure  and  practice  ought 
not  to  be  strictly  applied,  because  the  people  as  well  as  the 
adversary  parties  are  interested,  whatever  the  form  of  the 
procedure — whether  by  qito  warranto,  or  under  a  special 
statnte :  Budd  v.  Holden^  28  Cal.,  139  ;  McCrary  on  Elec- 
tions, sees.  316,  374,  382. 

Fourth.  The  case  mnst  be  determined  upon  the  merits, 
and  judgment  rendered  for  the  party  which  the  proofs  show 
received  the  majority  of  the  legal  votes :  Prince's  Statutes, 
p.  346,  sec.  8.  And  judgment  cannot  be  given  upon  the 
pleadings ;  the  law  itself  negatives  such  a  conclusion.  And 
this  is  the  principle  running  through  all  tlie  authorities: 
Keller  v.  Chapman^  34  Cal.,  640;  Searcy  v.  Grow^  15  Cal., 
119 ;  Mi/nor  v.  Kidder^  43  Cal.,  236,  237,  238 ;  McCrary  on 
Elections,  sec.  359 ;  United  States  Digest  (new  series),  vol.  4, 
p.  258,  sees.  19,  24. 

Fifth.  The  court  below  erred  in  refusing  to  allow  respond- 
ents to  amend  their  answers.  See  authorities  cited  on  this 
and  last  page.  The  pleadings  can  be  amended  at  any  time 
in  the  furtherance  of  justice:  Kneae^s  Case^  Brightley's 
Leading  Election  Cases,  p.  337,  et  seq.j  and  note ;  McCrary 
on  Elections,  sees.  283,  285.  And  this  may  be  done  nuno 
pro  ttmc  at  any  time  before  judgment  or  decree. 
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In  conclnsion,  according  to  the  rotnrns^  as  certified  to  bj 
the  judges  and  clerks  of  election  of  the  respective  precincts, 
the  whole  number  of  votes  cast  and  counted  for  the  respec- 
tive parties  hereto,  stood  as  follows :  Thomas  J.  Bull,  sheriff, 
643 ;  James  W.  Southwick,  sheriff,  641 ;  J.  D.  Barncastle, 
treasurer,  638 ;  Martin  Amador,  treasurer,  629 ;  Evangelidto 
Chaves,  probate  judge,  629 ;  Maximo  Castefiada,  probate 
judge,  641. 

The  following  statement  shows  tlie  state  of  the  poll  of  the 
respective  parties,  after  deducting  the  illegal  votes  cast, 
shown  by  the  evidence : 

Thomas  J.  Bull,        -    "    •        -        -        -  643 


Illegal  votes, 


Legal  vote  for  Bull, 
James  W.  Southwick,  - 
Illegal  votes,    - 


Legal  vote  for  Southwick, 
Majority  for  Southwick,     - 

John  D.  Barncastle, 

Illegal  votes,     -        -        .        - 


Legal  vote  for  Barncastle, 
Martin  Amador,       -        -        • 
Illegal  votes,         -        -        - 

Legal  vote  for  Amador,  • 
Majority  for  AmadcH*, 

Evangelisto  Chaves,  - 
Illegal  votes,         .        .        - 

Legal  vote  for  Chaves,  - 
Maximo  Castefiada, 
Illegal  votes,     .        .        -        • 

Legal  vote  for  Casteffada,  • 
Majority  for  Castefiada^ 


63 


641 
15 


580 


626 
46 


638 
66 


672 


-  629 
15 


614 
42 


•  689 

66 


641 
15 


663 


626 
«8 


JANUARY  TEEM,  1882^  387 


BuU  ▼.  Soutbwicl. 


We  claim  that  the  three  votes  proren  to  have  be^ai  illegal, 
LQ  the  evidence  taken  in  the  case  of  Chaves  v.  Castenada^ 
above  alluded  to,  should  be  deducted  from  the  number  of 
rotes  cast  for  BulL  This  would  leave  Southwick's  majority 
49. 

It  will  be  observed  that  we  have  conceded  in  the  above 
statement  that  the  contestants  have  proven  that  fifteen  of 
the  votes  cast  for  respondents  were  illegal.  We  think  this 
is  a  liberal  estimate ,  and  that  we  have  over,  rather  than 
under,  stated  the  number.  This  concession  is  made,  upon  our 
view  of  the  law,  and  understanding  of  the  evidence;  apply- 
ing the  same  rules  to  these  fifteen  persons,  which  we  insist 
should  be  applied  to  the  sixty-six,  which  we  claim  should  be 
dedncted  from  contestants. 

Finally,  we  insist  that  the  evidence  is  conclusive  that  all 
the  respondents  were  fairly  elected  by  a  majority  of  all  the 
l^al  votes  cast.  That  the  will  of  the  people,  thus  expressed 
at  the  ballot  box,  should,  and  we  believe  will,  be  respected 
br  the  court,  and  judgment  given  for  the  respondents  accord- 
ingly. 

A.  J.  Fountain^  Catron  ds  Thornton  and  Fiske  ds  War- 
fim,  for  appellees. 

As  to  the  pleadings.  The  court  below  correctly  held  that 
"any  material  fact  alleged  in  the  notice  of  contest,  not  speci- 
fically denied  by  the  answer,  within  the  time  aforesaid,  shall 
be  taken  and  considered  as  true."  This  is  the  clear  and 
Qomistakable  language  of  the  act  of  1876 ;  Prince's  Comp., 
p.  344. 

Was  there  any  material  fact  so  alleged  and  not  denied  ?  It 
is  incontestable,  and  stands  admitted,  that  the  notice  named 
sixty-nine  different  persons  who  voted  for  appellant,  as  to 
each  of  whom  it  is  distinctly  charged  that  "he  had  not 
resided  in  said  county  of  Dolla  Ana  for  three  months  imme- 
diately preceding  said  election."  That  this  is  a  "  material 
fact"  must  be  conceded:    Act  of   1868,  Prince's  Comp., 
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339.  That  no  specificf  denial  of  this  fact,  within  twenty 
daysi  was  made,  is  also  undisputed.  The  inevitable  conclu* 
sion  18  that  reached  by  the  trial  court,  that  this  fact  was 
admitted  by  the  pleadings,  and  hence,  that  these  sixty-nine 
j^ersons  did  not  possess  one  of  the  indispensable  qualifications, 
and  their  ballots  were  absolute  nullities  in  contemplation  of 
law. 

Inasmuch  as  these  sixty-nine  illegal  votes  are  essential  to 
give  appellants  any  pretense  of  a  majority,  under  any  claim 
whatever,  it  would  seem  unnecessary  to  pursue  the  matter 
further,  unless  there  be  some  authority  higher  than  the  \egi^ 
lative  assembly  to  negative  its  plainly  expressed  will,  or  some 
mysterious  power  of  construction  vested  in  the  courts  which, 
while  admitting  the  plain  enactment,  can  dispense  with  obe- 
dience to  its  requirement. 

Counsel  for  the  appellants  say  the  case  must  be  deter- 
mined upon  the  evidence  and  the  merits,  and  that  judgment 
cannot  be  given  upon  the  pleadings,  yet  they  allege  as  error 
that  the  court  below  refused  leave  to  appellant  to  amend  his 
answer. 

It  would  seem  an  idle  thing  to  ask  leave  to  amend  a  plead- 
ing which  cuts  no  figure  in  the  proceedings ;  and  if  counsel 
really  believed  that  the  judgment  of  the  trial  court  in  this 
statutory  proceeding  must  be  based  only  upon  the  evidence 
produced,  without  regard  to  the  pleadings,  they  surely  would 
not  have  asked  leave  more  than  fifty  days  after  the  time  had 
elapsed  for  answering,  after  the  reply  had  been  filed  and  evi- 
dence taken,  to  amend  the  answer  or  to  file  a  supplemental 
answer ;  or,  if  they  did  so,  they  would  not  assign  as  error  in 
this  court,  the  refusal  of  such  leave.  By  their  own  act  they 
admit  that  which  is  too  evident  for  argument,  that  their  pro- 
posed  amendment,  denying  the  allegation  of  notice  of  contest 
as  to  the  three  months'  residence  in  the  county  of  the  sixty- 
nine  voters  in  question^  was  material  and  necessary. 


JANUARY  TERM,  1882.  839 

Bull  Y.  Southwick. 

The  onlj  point  to  consider  is  whether  the  refusal  of  leave 
to  amend  constituted  error  sufficient  for  reversal. 

This  is  a  special  statutory  proceeding.  The  legislature 
has  spoken  in  plain  language,  and  there  is  no  room  for  judi- 
cial oonstruction  or  legislation.  The  answer  must  be  filed 
within  twenty  days,  and  any  material  fact  ^'  not  specifically 
denied  within  the  time  af oresaid,  shall  be  taken  and  consid- 
ered as  true.** 

The  court  has  no  discretionary  or  dispensing  power^  even  in 
matters  of  practice  when  the  legislature  has  spoken  :    Sedg- 
wick on  Stat,  and  Const.  Law^  p.  322 ;  Dwarris  on  Stat.  Law, 
p.  477.    Where  a  statute  declares  that  a  judge  at  chambers 
may  dii-ect  a  new  trial  if  application  is  made  within  ten  days 
after  judgment  it  has  been  said  '^  he  can  no  more  enlarge  the 
time  than  he  can  legislate  in  any  other  matter :"    Seymour  v. 
Juddy  2  Const.,  464 ;  BUeker  v,  Wisehum,  5  Wend.,  136. 
When  a  statute  fixes  the  time  within  which  an  act  must  be 
done,  the  courts  have  no  power  to  enlarge  it,  although  it  re- 
bttes  to  a  mere  question  of  practice.     So,  where  an  appeal  to 
be  valid  must  be  made  within  ten  days,  it  is  void  if  taken 
on  the  eleventh  :    BUeker  v.  Wisebumy  supra;  Seymowr  v. 
Juddy  supra;  Eso  parte  Osirandery  1  Denis,  680-1 ;  Bar- 
day  V.  BrawHf  7  Paige,  245 ;  CaldweU  v.  The  Mayor^  eto.^ 
9  Paige,  572;  The  Queen  v.  The  MayoTy  eto.^  11  A.  and  E., 
512;  Hobert,  298  (K.  B.,  1625);  Siderfin,  56  (K.  B.,  1670); 
Strange,  1125  (K.  B.,  1710);  2  T.  Eep.,  395  ;  The  Bcmh,  etc., 
V.  Widner,  11  Paige,  529. 

The  proceedings  in  cases  of  contested  elections  are  prop- 
erly regulated  by  territorial  legislation  under  the  organic  act. 
It  is  "  a  rightful  subject  of  legislation." 

Each  state  has  provided  for  itself  some  summary  method 

of  proceeding  in  such  cases,  incorporating  such  provisions  as 

seemed  to  its  legislative  power  wisest  and  best  adapted  to  its 

pecaliar  condition. 

The  power  of  each  state  is  only  limited  by  constitutional 
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restriction,  st^te  or  federal,  and  that  of  each  territory  only 
by  the  constitution  and  acts  of  congress. 

In  the  absence  of  such  restriction,  the  act  of  our  legislative 
assembly  is  supreme,  and  it  is  the  plain  duty  of  the  conrts, 
as  of  all  others,  to  give  it  obedience, 

The  diversity  of  state  legislation  upon  the  subject  renders 
the  local  decisions  of  one  state  of  little  aid  in  construing 
the  election  laws  of  another.  Each  act  must  be  viewed  in 
the  light  of  the  legislative  will,  as  expressed,  and  hence  the 
citations  of  authorities  by  appellee  under  the  particulai*  en- 
actments of  different  states,  such  as  California  and  Pennsyl- 
vania, are  inapplicable  here. 

In  California  an  election  may  be  contested  by  any  elector, 
and  "  the  court  must  be  governed  in  the  trial  and  detei'mina- 
tion  of  such  contested  election,  by  the  rules  of  law  and  evi- 
dence governing  the  determination  of  questions  of  law  and 
fact,  so  far  as  the  same  may  be  applicable:  Codes  of  Cal., 
vol.  2,  sees.  11,111-11,122. 

In  other  words,  the  general  law  governing  other  actions 
are  expressly  made  applicable  to  this  special  proceeding,  so 
far  as  applicable. 

In  Pennsylvania  the  statute,  as  appears  in  BoUeau^s  Case^ 
2  Parsons,  503,  cited  in  Brightley's  Leading  Cases  on  Elec- 
tions, p.  268,  required  the  court  to  proceed  "  upon  the  mer- 
its "  of  the  election,  but  this  is  not  held  to  mean  that  the 
pleadings  are  not  to  be  considered. 

In  Kneass^s  Case,  Brightley,  338,  et  seq,,  which  seems  to  be 
much  relied  upon  by  appellant,  the  Court  of  Quarter  Ses- 
sions, Philadelphia,  simply  held  that  under  their  statute  there 
was  nothing  to  prevent  the  exercise  by  the  trial  court  of  the 
common  law  discretionary  power  of  permitting  amendments 
under  certain  circumstances. 

Such  is  not  the  case  under  our  statute,  which  we  are  jus- 
tified in  saying  stands  unexcelled  among  the  many  similar 
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eoaetmaiitiB,  not  only  for  clearnees  and  simplicityi  but  for 

wise  precautions  against  frauds  and  partisan  manipulations. 
While  the  fullest  opportunity  is  afforded  both  parties  for 

the  vindication  of  their  rights,  the  delays  and  subterfuges  by 

which  justice  is  so  often  defeated,  are  effectually  prevented. 
ItwaB  not  intended  to,  and  does  not,  leave  anything  to  the 
^^discretion"of  the  court,  and  in  this  respect,  it  profits  by 
the  universal  experience  of  mankind  as  expressed  in  the^ 
often  qaoied  language  of  Lord  Oamden  cited  in  the  note  to 
Kmasis  Caae^  s^y[>ra. 

'*  Any  material  fact  alleged  in  the  notice  of  contest  not 
q)ecifically  denied  by  the  answer,  within  the  time  aforesaid, 
shall  be  taken  and  considered  as  true." 

!No  precedent  can  be  found  among  the  most  extreme  in- 
stances of  judicial  legislation,  for  pretending  that  this  lan- 
gaa^  is  merely  directory,  and  not  mandatory.  The  woids, 
^*  within  the  time  aforesaid,"  were  whollj'  unnecessary  unless 
for  the  express  purpose  of  limiting  the  time,  and  where  the 
l^slative  purpose  appears  in  the  act,  no  court  has  ever  gone 
to  the  extent  of  disregarding  it.  The  widest  latitude  allowed 
is  that  ^'  when  statutes  direct  certain  proceedings  to  be  done 
in  a  certain  way,^  or  at  a  certain  time,  and  a  strict  compliance 
with  these  provisions  of  time  and  form  does  not  appear  essen- 
tial to  the  judicial  mind,  the  proceedings  are  held  valid, 
though  the  command  of  the  statute  is  disregarded :"  Sedg. 
OD  Stat  Law,  p.  368. 

And  this  is  only  when  the  language  used  fails  to  enjoin  a 
^ct  compliance,  and  when  the  requirement  relates  to  some 
immaterial  matter,  where  a  compliance  is  a  matter  of  con- 
venience rather  than  of  substance :"  The  People  v,  Scher- 
rnerhom^  19  Barb.,  640  ;  Sedgwick,  p.  374. 

Of  course  the  provision  of  the  civil  procedure  act  in  regard 
to  amendments  of  pleadings  in  actions  generally  do  not  apply 
to  this  special  proceeding.    It  is  complete  in  itself. 

We  might  well  subnut  this  point,  upon  the  plain  proposi- 
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tion  that  the  court,  in  refusing  leave  to  amend  the  answer, 
was  simply  acting  in  obedience  to  the  law. 

But  even  if  the  court  had  possessed  either  the  statute  or 
common-law  power  of  permitting  the  amendment  in  ques- 
tion, there  can  be  no  possible  doubt  that. the  exercise  of  the 
power  was  a  matter  resting  in  the  sound  discretion  of  the 
trial  court,  which  this  court  will  not  review. 

The  case  in  Pennsylvania  cited  by  appellant  is  conclusive 
upon  this  subject.  The  court  says :  ^^  From  these  and  many 
other  authorities  which  might  be  dted,  it  is  well  settled  that 
amendments  not  regulated  by  the  act  of  1806  mnst  be  granted 
or  refused  under  the  ezercise  of  a  sound  discretion  of  the 
court,  for  the  furtherance  of  justice,  and  is  not  the  subject 
of  revision  by  a  higher  court ;  in  short,  it  is  an  appeal  to  the 
conscience  of  a  judge  :"  Kneasia  Caae^  2  Parsons  653 ;  Hot- 
risen  v.  ColUm^  31  Iowa,  16 ;  Bloom  v.  Price^  44  Miss.,  73  ; 
MoU  V,  Mustiafiy  43  Ga.,  380  ;  Clark  v.  Spencer,  14  Ean., 
398 ;  Cidvet  v.  Side  c&  L.  Bcmk,  78  111.,  625 ;  Cross  v.  John  - 
s&iiy  30  Ark.,  396 ;  Scarlett  v.  Academy,  43  Md.,  203 ;  Dob- 
son  V,  Chamhers,  78  N.  C,  334 ;  Reid  v.  AUen,  18  Tex., 
241 ;  Forrest  v.  Jpbrrest,  25  N.  T.,  501 ;  Phincle  v.  Vaughatij 
12  Barb.  (N.  Y.),  215 ;  Sayre  v.  Frazer,  46  Barb.  (N.  Y.), 
26;  WaMen  v.  Craig,  9  Wheaton,  676  ;  MandevilU  v.  WU- 
souj  5  C ranch,  16 ;  Church  v.  Syracuse,  32  Conn.,  372 ; 
Schermerhom  v.  Wood,  30  How.  (N.  Y.),  Pr.,  316 ;  Moore 
V,  ShaWy  47  Me.,  88;  United  States  v.  Buford,  3  Peters,  12  ; 
Ensworth  v.  Barton,  67  Mo.,  622. 

If  the  court  should  go  farther,  and  wish  to  review  the 
action  of  the  court  below,  we  respectfully  refer  to  the  record 
to  show  that,  so  far  from  the  refusal  of  leave  to  amend  being 
an  abuse  of  discretion,  permission,  if  given,  would  have  been 
a  gross  outrage  upon  the  contestant,  and  would  virtually  have 
deprived  him  of  his  rights  under  the  law. 

It  will  be  seen  that  leave  was  not  asked  until  February  17, 
1881 ;  this  was  fifty-five  days  after  the  answer  was  filed — 
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forty-eigbt  days  after  the  reply  had  been  filed  and  served, 
calling  specific  attention  to  the  omission — ^and  forty-eight 
days  after  the  period  of  taking  testimony  had  commenced  to 
run,  which  was  limited  by  law  to  three  months,  or  ninety 
days.  Gontes'tant  was  not  bound  to  take  evidence  on  this 
point  before:  Moore  v.  Sanhorin^  42  Mo.,  490. 

Of  coarse  the  effect  of  the  amendment  would  have  been 
to  require  proof  on  the  part  of  contestant  as  to  the  residence 
of  these  sixty-nine  voters,  and  to  deprive  him  of  the  time 
which  had  elapsed,  and  which  tiie  law  gave  him  ;  and  in  sup- 
port of  this  application  the  respondent  filed  no  affidavits 
and  furoished  no  excuse  for  their  delay  which  could  be  con- 
sidered by  the  court. 

Assuredly  the  court,  under  such  circumstances,  exercised 
a  most  sound  discretion  in  refusing  an  application  which 
would  have  enabled  the  respondent,  by  means  of  his  own 
laches,  to  deal  the  contestant  so  fatal  a  blow. 

Bristol,  Associated  Justice :  The  above  three  contested 
elections  cases  for  the  respective  offices  of  sheriff,  treasurer 
and  judge  of  probate,  are  here  by  appeal  from  the  third 
judicial  district  court  for  the  county  of  Dofia  Ana.  • 

Over  seventy  cases  of  illegal  voting  on  various  grounds  are 
alleged  by  each  of  the  contestants,  and  between  two  hun- 
dred and  three  hnndred  by  each  of  the  respondents. 

The  testimony  is  very  voluminous,  each  alleged  ground 
of  illegality  in  voting  presents  a  separate  and  distinct  issue 
to  be  ruled  upon.  I  will  consider  the  several  cases  together 
without  reference  to  the  testimony  taken  before  the  master, 
except  so  far  as  may  be  necessary  for  a  final  disposition  of 
the  case. 

The  official  returns  of  the  judges  of  election  for  each  of  the 
precincts  in  the  county  are  in  evidence. 

From  these  returns  it  clearly  appears  that  the  contestant, 
Thomas  J.  Bull,  for  the  office  of  sheriff,  received  two  more 
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votes  tlian  the  respondent,  James  W.  Sonthwick.  That  the 
contestant,  John  D.  Barncastle,  for  the  office  of  treasurer, 
received  nine  more  votes  than  the  respondent,  Martin  Ama- 
dor, and  that  the  respondent,  Maximo  Castefiada,  for  the 
office  of  probate  judge,  received  twelve  more' votes  than  the 
contestant,  Evangelisto  Chaves. 

Castefiada  having  received  a  majority  of  votes,  verj  pro- 
perly received  his  certificate  of  election  from  the  canvassing 
board. 

This  same  canvassing  board,  however,  refused  to  issue  cer- 
tificates to  either  Bull  or  Barncastle,  but  instead  thereof  gave 
certificates  of  election  to  the  minority  candidates,  Southwick 
and  Amador. 

Why  was  this  ? 

There  is  nothing  before  me  to  clear  up  this  mystery,  except 
certain  undisputed  facts  in  relation  thereto,  appearing  on  tho 
face  of  the  pleadings,  and  the  official  returns  of  the  judges 
of  election  of  the  several  precincts. 

The  notice  of  contest  for  the  office  of  sheriff,  among  other 
things,  contains  the  allegations  substantially,  that  the  judges 
of  election  of  precinct  Ko.  2,  returned  to  the  canvassinj; 
board  for  the  contestant.  Bull,  sixty-four  votes ;  that  of  said 
votes  the  canvassing  board  unlawfully,  designedly  and  fraud- 
ulently neglected  and  refused  to  canvass  and  count  for  the 
contestant  one  of  said  votes. 

Also  that  the  judges  of  election  of  precinct  No.  8,  returned 
to  said  canvassing  board  forty  votes  for  said  contestant.  Bull ; 
that  of  said  votes  the  canvassing  board  unlawfully,  designedly 
and  fraudulently  neglected  and  refused  to  canvass  and  count 
for  the  contestant  two  votes. 

And  also  that  the  judges  of  election  of  precinct  No.  9, 
returned  to  said  canvassing  board  nineteen  votes  for  the  con- 
testant. Bull ;  that  of  said  nineteen  votes  the  canvassing  board 
unlawfully,  designedly  and  fraudulently  neglected  and  re- 
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fused  to  canvASB  and  oonat  for  the  conte&taat  each  and  every 
one  of  said  Totea. 

The  respective  notices  of  contest  for  the  offices  of  treasurer 
and  probate  jadge  contain  the  same  allegations  as  to  the  retnm 
of  votes  from  precincts  U" os.  2,  8  and  9  respectively,  except 
that  for  treasurer.  Barncastle  received  sixty-six  votes  in  pre- 
cinet  No.  2,  and  forty  votes  in  preoiDct  No.  8.  Also  that  the 
contestant,  Chaves,  received  sixty-seven  votes  in  precinct 
Ha  2,  and  thirty-nine  votes  in  pi'eoinct  No.  8. 

The  answers  of  the  re^eetive  respondents  to  these  allega- 
tionsare  somewhat  peculiar,  and  deserve  especial  notice*  Each 
of  these  answers  is  to  the  same  effect,  and  one  will  answer  for 
all.  I  will  take  that  of  the  respondent,  Amador,  for  office  of 
treasQFer  as  a  sample.    He  denies  generally : 

"That  the  said  county  commisioners  failed  at  any  time  or 
aegkcted  or  refused  to  count,  canvass,  or  allow  for  said  con- 
testant the  full  number  of  votes  returned  as  having  been  cast 
for  him,  said  contestant,  at  said  county  for  said  office  of  treas- 
urer, and  denies  that  said  commissioners  as  a  canvassing  board 
at  the  canvass  of  returns  of  said  election  did  wrongfully,  un- 
hwfally  or  fraudulently  neglect  or  fail  or  refuse  or  omit 
to  cooxtt,  canvass  and  allow  you,  the  said  contestant,  for  said 
office  of  treasurer  twenty-two  votes  or  any  number  whatever 
vhieh  appeared  from  said  returns  to  have  been  received  by 
laid  contestant  for  the  said  office  o^  treasurer ;  and  he,  said 
reepoudent,  denies  that  at  said  canvass  of  the  election  returns 
of  said  election  for  said  office  of  treasurer  the  commissioners 
v&lawfnlly  or  fraudulently  or  without  sufficient  cause  threw 
ont  or  refused  to  consider  or  canvass  the  returns  of  precinct 
Ifo.  9  of  said  county,  or  to  in  any  manner  deprive  him,  said 
contestant,  of  nineteen  votes  or  any  vote  or  votes  whatever* 
This  respondent  denies  that  the  county  commissioners  sitting 
« a  canvassing  board  as  aforesaid,  ever  at  any  time  wrong- 
fully or  fraudulently  or  in  violation  of  law,  did  omit  or  fail 
or  neglect  or  refuse  to  count  and  canvass  and  allow  for  said 
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contestants  the  f  nil  number  of  votes  returned  as  having  been 
cast  and  connted  at  precinct  Ko.  8,  or  any  other  precinct  of 
said  oonnty  at  said  election  for.  said  office  of  treasurer ;  and 
denies  that  said  contestant  was  by  said  commissioners  then 
and  there  as  aforesaid  deprived  of  the  benefit  of  any  votes 
whatever,  which  or  any  of  which  had  been  lawfully  cast, 
counted  or  returned  for  said  contestant  at  said  election  for 
said  office  of  treasurer. 

"  This  respondent  avers  the  fact  to  be  that  at  the  election 
aforesaid  at  precinct  No.  2,  the  vote  of  Adolph  Lea  was 
received  by  the  judges  of  election  at  said  precinct,  which 
vote  was  illegal  and  not  entitled  to  be  cast,  canvassed  or 
counted ;  the  said  Adolph  Lea  not  then  being  registered  at 
said  precinct,  nor  having  a  certificate  of  registration  as  re- 
quired by  law. 

^^  And  that  at  precinct  Ko.  8,  aforesaid,  the  votes  of  Atan- 
acio  Bivera  and*  Senobio  Kevares,  were  each  and  both  re- 
ceived by  the  judges  of  election  at  said  precinct;  which 
votes  and  each  of  them  were  illegal ;  they,  the  said  Atanacio 
Rivera  and  Senobio  Nevares,  and  each  of  tbem  not  then  and 
there  being  citizens  of  the  United  States,  and  not  then  and 
there  being  registered  as  voters  as  provided  by  law ;  and  this 
respondent  charges  and  specifies  that  the  votes  of  said  Adolpb 
Lea  and  of  Atanacio  Bivera  and  Senobio  Nevares,  and  each 
and  every  one  of  them  p  illegally  voted  and  received,  were 
voted  for  you  for  said  office  of  treasurer,  and  wrongfully 
attempted  to  be  counted  for  you,  said  contestant    *    ♦     ♦ 

"  And  "  (this  respondent)  ^^  avers  the  fact  to  be  that  the  re- 
turns and  papers  to  wit :  poll  books  and  registration  lists  of 
said  precincts,  to  wit ;  precincts  Nos.  2,  *  *  *  8  and  9 
respectively,  *  ♦  ♦  show  that  at  precinct  No.  2  afore- 
said, John  D.  Bamcastle  received  but  sixty-five  votes  *  *  ♦ 
at  said  precinct  No.  8,  John  D.  Bamcastle  received  but 
thirty-eight  votes,  at  said  precinct  No.  9,  John  D.  Bamcastle 
received  no  votes." 
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Answers  SDbstantiallj  the  same  were  made  to  these  allega- 
tions in  the  notices  of  contests  for  the  offices  of  sheriff  and 
probate  jndge  by  the  respective  respondents,  Southwick  and 
Castefiada,  with  the  exceptions  of  the  averments  in  the  answer 
of  Southwick  that  Bull  received  bnt  juztj-three  votes  in  pre- 
cinct No.  2y  and  but  thirtj-eight  in  precinct  No.  8 ;  and  in 
the  answer  of  Castefiada  that  Ohaves  received  but  sixty-siz 
rotes  in  precinct  No.  2,  and  but  thirty-seven  in  precinct 
No.  8.  The  logic,  significance  and  effect  of  these  several 
answers  to  the  allegations  under  consideration,  are  virtual 
admissions  that  the  canvassing  board  threw  out  one  vote  for 
the  contestants  from  precinct  No.  2,  also  two  votes  from  pre- 
cinct No.  8,  and  the  entire  returns  from  precinct  No.  9, 
sccompanied,  however,  by  the  general  denial  that  this  was 
done  unlawfully  or  fraudulently. 

That  in  precinct  No.  2,  one  vote,  that  of  Adolph  Lea,  was 
received  by  the  judges  of  election  for  the  respective  contes* 
tants,  and  counted  and  returned  by  them  as  such  to  the  can- 
Tassing  board ;  but,  as  is  claimed  by  the  respondents,  such 
Tote  being  an  illegal  vote,  was  no  vote,  and  being  no  vote, 
the  several  contestants  received  in  that  precinct  one  vote  less 
than  the  number  returned  by  the  judges  of  election,  and  on 
that  ground  the  canvassing  board  canvassed  and  counted  for 
the  contestants  one  vote  less  from  that  precinct  than  was  re- 
turned by  the  judges  of  election. 

That  in  precinct  No.  8,  two  votes,  those  of  Atanacio 
Rivera  and  Senobio  Nevares,  were  in  like  manner  received 
bj  the  judges  of  election  for  the  respective  contestants,  and 
counted  and  returned  by  them  to  the  canvassing  board  as 
legal  votes,  but  such  votes  being  illegal  were  not  votes,  and 
not  being  votes,  the  contestants  received  in  said  precinct  No. 
8,  two  votes  less  than  were  returned  by  the  judges  of  elec- 
tion, and  therefore  the  canvassing  board  canvassed  and 
counted  for  the  contestants  two  votes  less  than  were  so 
returned. 
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And  that  in  precinct  Ko.  9,  neither  of  the  contestants 
received  either  nineteen  or  any  votes  whatever — and  there- 
fore none  were  or  could  be  canvassed  and  counted  by  the 
canvassing  board  for  either  of  the  contestants. 

That  is  to  say,  the  canvassing  board  usurped  the  functioiis 
of  the  judges  of  election  and  assumed  the  powers  of  a  judi* 
cial  tribunal — ^in  the  absence  of  the  parties  interested — ^to 
decide  and  determine  the  legality  of  the  vote  of  Adolph  Lea 
in  precinct  No.  2,  as  also  the  legality  of  the  votes  of  Atana- 
cio  Rivera  and  Senobio  Nevares  in  precinct  No.  8. 

The  returns  from  precinct  No.  9  by  the  judges  of  elections 
certainly  show  that  nineteen  votes  were  cast  for  each  of  the 
contestants.  These  returns  in  every  respect  are  in  strict  con- 
formity to  the  requirements  of  the  statute,  except  that  the 
printed  form  of  the  oath  to  be  taken  by  the  judges  of  eleo- 
tion  is  not  filled  up  and  signed  by  them,  nor  is  there  any  evi- 
dence appearing  thereby  that  they  took  such  oath.  It  may 
be  fairly  assumed,  therefore,  that  the  only  ground  on  which 
the  canvassing  board  and  the  respondents  considered  or  pre* 
tended  that  neither  of  the  contestants  received  any  votes  at  all 
in  precinct  No.  9,  is  that  the  judges  of  election  thereof  did 
not  take  and  subscribe  the  oath  required  by  law,  and  there- 
fore, in  consequence  of  that  omission,  ail  the  votes  cast  in 
that  precinct  were  illegal,  and  being  illegal,  were  not  votes, 
and  were  not  and  ought  not  to  be  counted  or  canvassed  by 
the  canvassing  board.  In  this  instance,  also,  the  canvassing 
board  assumed  the  functions  of  a  judicial  tribunal  to  pass 
upon  the  legality  of  the  votes  cast  in  precinct  No.  9. 

Long  before  these  answers  were  put  in  by  the  respondents, 
these  same  questions  came  before  me  in  a  mandcMntis  pro- 
ceeding instituted  to  compel  this  canvassing  board  to  canvass 
and  count  for  one  of  these  contestants  said  nineteen  votes  so 
thrown  out  by  them  from  precinct  No.  9 ;  also  said  two  votes 
from  precinct  No.  8,  and  the  one  vote  from  precinct  Na  2, 
so  thrown  out  by  them. 
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There  were  various  delays  in  conseqizence  of  the  case  not 
being  properly  presented  with  all  the  facts,  but  it  was  finally 
presented  with  all  the  returns  and  data  that  were  before  the 
euLTasBing  board,  and  upon  which  they  based  their  action  in 
the  premises,  and  all  these  questions  arose  upon  a  motion  to 
jQBsh  the  alternative  writ  of  mandam/as. 

The  law  was  carefully  considered,  precedents  and  authorL 
ties  were  cited  and  read.  The  motion  to  quash  was  over- 
raled,  and  the  canvassing  board  ordered  to  canvass  and  count 
«id  votes  or  show  cause  to  the  contrary  by  a  certain  day. 
An  evasive  return  was  put  in,  which  was  quashed  and  the 
board  ordered  to  file  a  proper  return  by  another  day.  In  the 
meantime,  the  board  went  out  of  o£3ce  and  a  new  board 
became  their  successors,  and  the  case  was  never  pressed  for  a 
final  determination. 

Oa  the  motion  to  quash  the  alternative  writ  of  mandcvmuSj 
all  the  questions  were  ruled  upon.  It  was  then  decided  that 
ths  canvasung  board  had  only  ministerial  functions  to  can- 
vas and  count  the  votes  as  returned  by  the  judges  of  eleo- 
tbn,  to  ascertain  and  declare  the  respective  majorities  of 
votes  received  by  the  respective  candidates  for  office  from 
the  a^^regate  number  of  votes  so  returned  by  the  judges  of 
election.  That  they  had  no  judicial  powers  whatever  to  pass 
upon  and  decide  as  to  the  illegality  of  individual  votes 
received  and  returned  to  them  by  the  judges  of  election,  and 
particularly  so  as  to  precinct  No.  9.  That  the  judges  of  elec- 
tion of  that  precinct,  notwithstanding  they  may  not  have 
taken  and  subscribed  the  oath  as  required  by  statute,  were 
ner^heleBB  de  facto  judges  of  election,  and  their  official  acts 
otherwise  regular,  were  entitled  to  full  faith  and  credit ;  and 
that  their  omission  to  take  such  oath,  while  it  might  render 
them  liable  to  prosecution  and  severe  penalties,  could  not  in 
wy  way  affect  the  legality  of  votes  received  and  returned  by 
them ;  aod  that  it  was  the  duty  of  the  canvassing  board  to 
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canvass  and  count  all  Bach  votes  for  the  respective  candidates 
for  whom  they  were  cast. 

In  making  these  rulings,  I  simply  followed  the  nniform 
decisions  of  the  courts  on  the  subject.  I  had  not  then,  nor 
have  I  now,  any  doubts  as  to  their  correctness.  Eadi  of 
these  respondents  in  their  answers  has  substantially  reiterated 
the  same  grounds  so  ruled  against,  in  justification  of  the  acta 
of  the  canvassing  board  in  throwing  out  the  returns  from  pre- 
cinct No.  9 ;  one  vote  for  the  contestants  in  precinct  No.  2, 
and  two  votes  in  precinct  No.  8. 

In  precinct  No.  9,  nineteen  votes  were  cast  for  each  of  the 
contestants,  eleven  for  each  of  the  respondents.  By  throw- 
ing out  the  returns  from  this  precinct  by  the  canvassinj; 
board,  the  result  of  the  election,  as  shown  by  the  returns,  was 
changed  so  that  the  contestant,  Bull,  instead  of  having  a 
majority  of  two  for  the  office  of  sheriflE,  his  competitor. 
South  wick,  had  a  majority  of  six.  And  the  contestant.  Barn- 
castle,  instead  of  having  a  majority  of  nine  votes  for  the  office 
of  treasurer,  had  only  one  majority.  And  the  respondent, 
Oastefiada,  instead  of  having  a  majority  of  twelve  for  the 
office  of  probate  judge,  had  a  majority  of  twenty ;  and  by 
throwing  out  one  vote  for  each  of  the  contestants  in  precinct 
No.  2,  and  two  votes  in  precinct  No.  8,  the  result  of  the  elec- 
tion, as  shown  by  the  returns  of  the  judges  of  election,  was 
further  changed  so  as  to  give  South  wick,  for  sheriff,  a  major- 
ity of  nine ;  to  Amador,  for  treasurer,  a  majority  of  two,  and 
to  Oastefiada,  for  judge  of  probate,  a  majority  of  twenty- 
three. 

This  then,  is  the  ^explanation,  and  the  reason  why  South- 
wick  received  from  the  canvassing  board  the  certificate  of 
election  for  sheriff,  instead  of  Bull ;  and  why  Amador  re- 
ceived the  certificate  of  election  for  treasurer  instead  of  Barn- 
castle. 

The  powers  and  duties  of  the  county  commissioners  as  .a 
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canvassing  board  are  clearly  and  specifically  defined  in  the 
ninth  subdivision  of  section  4,  of  the  act  of  1876. 

The  provision  of  the  act  is  as  follows : 

"  Said  board  of  commissioners  shall "  ♦  ♦  »  «  also  act 
as  boards  of*  canvassers  of  the  elections  within  their  respective 
counties;  and  shall  count  the  votes  cast  in  any  election  with- 
in their  respective  counties,  and  shall  determine  the  result 
tliereof  from  the  returns  of  the  judges  of  election  of  the 
TariouB  precincts,  and  shall  declare  the  result  of  said  election, 
and  shall  immediately  issue  a  certificate  to  the  person  that 
may  have  -  received  the  highest  number  of  votes  for  any 
office."  *  *  ♦  «  The  votes  cast  in  any  election  shall  be 
canvassed  and  counted  within  the  time  now  prescribed  by 
law,  and  the  said  board  of  commissioners  shall  discharge  all 
the  duties,  and  shall  exercise  all  the  powers  now  exercised  by 
the  several  probate  judges,  relative  to  elections,  as  now 
required  by  law,  and  shall  be  subject  to  the  same  penalties 
for  any  failure  in  the  dischai^e  of  their  duties,  or  abuse  or 
nsorpation  of  power :  '*  Vide  laws  of  N.  M.,  by  Prince,  chief 
justice,  page  226,  sub.  9,  sec.  14.  This  law  is  concise  and 
plain.  Whatever  votes  have  passed  the  judges  of  election, 
and  received  by  them  as  votes,  and  as  such  returned  by  them 
to  the  canvassing  board  as  having  been  cast  for  certain  can- 
didales  respectively — ^the  returns  showing  in  an  intelligible 
manner  the  number  of  votes  and  for  whom  cast — ^it  becomes 
the  ministerial  duty  of  the  canvassing  board  to  count  all  such 
voteS)  and  declare  tiie  result  from  such  returns  alone,  without 
sitting  as  a  court  of  review — in  the  absence  of  the  parties 
interested — for  the  purpose  of  passing  upon  the  illegality  or 
legality  of  individual  voters,  whose  votes  have  been  so  re- 
torned  to  them. 

But  it  was  suggested  by  one  of  the  counsel  for  respondents, 
that  at  and  previous  to  the  date  of  the  act  creating  county 
commiflsioners  and  conferring  upon  them  the  powers  of  a 
eanvasfiiig  board  and  of  probate  judgf^  in  regard  to  elections. 
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the  judges  of  probate  did  possess  some  sort  of  judicial  power 
to  determine  the  illegality  of  votes  at  the  time  the  returns 
were  canvassed ;  and  that  under  the  provisions  of  the  statute 
last  above  quoted^  the  canvassing  board  could  exercise  the 
same  functions  in  determining  the  illegality  of  voters. 

The  only  provisiou  of  statute  at  any  time  in  force,  on 
which  any  such  suggestion  could  be  based  is  contained  in  the 
act  of  July  20th,  1851,  which  provides  as  follows : 

"  Within  six  days  after  the  election,  the  probate  judge 
shall  call  to  his  assistance  one  of  the  justices  of  the  peace 
of  the  county,  and  publicly  examine  the  votes  polled  for 
each  candidate,  giving  notice  thereof  two  days  previous, 
which  notice  shall  be  posted  up  at  the  court  house  for  the  in. 
formation  of  the  people  where  the  examination  is  to  be  held, 
and  any  citizen  shall  have  the  right  to  question  the  legality  or 
illegality  of  any  vote :"  Laws  N.  M.,  Prince's  ed.,  sec  17, 
p.  328. 

Whatever  significance  may  be  given  to  this  statute,  it  cer- 
tainly never  conferred  the  power  on  the  canvassing  officers 
to  determine  the  illegality  of  votes  and  to  reject  them  on 
that  ground,  for  section  55  of  the  same  act  specifically  pre- 
scribes the  mode  in  which  the  illegality  of  votes  shall  be  de- 
termined and  the  votes  rejected.  That  section  provides  as 
follows: 

'^  To  reject  any  illegal  votes  that  may  be  polle4  at  any 
election  in  this  territory  it  shall  not  be  necessary  to  contest 
or  question  them  at  the  polls,  but  they  may  be  rejected  by 
the  authorities  qualified  by  law  to  determine  the  validity  of 
said  elections,  by  being  proved,  after  due  notice  is  given  by 
the  party  contesting  said  election  to  the  opposing  party;  said 
notice  in  any  county  election  shall  not  be  less  than  eight 
days,  and  shall,  in  all  cases  be  within  thirty  days  thereafter :" 
Laws  N.  M.,  Prince's  ed.,  sec.  55,  p.  333. 

This,  then,  was  the  only  mode  by  which  illegal  votes  re- 
ceived and  returned  by  the  judges  of  election  could  be  deter> 
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mined  and  rejected  under  the  former  administration  of  the 
probate  jadgea ;  and  that  mode  certainly  was  not  to  be  cxe- 
cfit&i  by  the  canvassing  officers  at  the  time  the  returns  from 
theie?end  precincts  were  canvassed  by  them. 

It  18  a  well  authenticated  fact  that  one  of  the  most  disgrace- 
M  episodes  in  the  history  of  the  politics  of  this  same  county 
was,  some  years  ago,  enacted  by  a  judge  of  probate  and  jus- 
tice of  the  peace,  acting  as  a  canvassing  board  under  the  sup- 
posed authority  of  sec.  17  of  said  act  of  20th  July,  1851. 

As  such  board  of  canvassers,  they  assumed  judicial  power 
to  pass  upon  the  illegality  of  and  reject  votes  without  any 
other  ceremony  than  because  partisan  bystanders  challenged 
them  as  illegal. 

In  this  way  hundreds  of  votes  were  thrown  out  and  the  re- 
?Tilt  of  the  election  thereby  arbitrarily  changed.  This  is  but 
another  illustration  of  what  experience  has  long  since  demon- 
strated, which  is,  that  if  such  judicial  power  should  be  con- 
ferred upon  mere  canvassing  boards,  to  be  exercised  at  the 
dose  of  a  hotly  contested  election — in  the  absence  of  the  real 
parties  interested,  and  almost  always  with  the  partisan  advis- 
ors of  such  boards  in  the  background — their  sittings  would 
be  marked  by  the  exercise  of  arbitrary  power  that  would  be 
more  aggressive  and  odious  than  that  of  the  ancient  court  of 
Star  Chamber. 

After  votes  have  been  received  and  regularly  returned  by 
the  judges  of  election,  and  questions  as  to  the  illegality  of  any 
6Qch  votes  shall  subsequently  be  raised,  the  respective  candi- 
dates for  whom  such  are  cast  are,  on  principle  and  as  a  matter 
of  kw,  as  much  entitled  to  their  day  in  court  and  to  be  heard 
thereon  before  such  votes  are  rejected,  as  are  the  litigants  in 
m  other  form  of  judicial  proceeding. 

The  only  la^vful  tribunal  having  original  jurisdiction  to  de- 
termiue  questions  of  this  kind  is  the  district  court :  Act  of 
1S74,  Prince's  Laws  N.  M.,  344. 

The  only  mode  by  which  such  questions  can  be  determined 
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by  the  district  court  lo  a  proceeding  betveefi  rival  candi- 
dates alone,  is  that  prescribed  by  tha  act  of  1876 :  Prinoe's 
Laws  N,  M.,  131. 

For  the  reasons  assigned  it  is  clearly  my  opiaion,  as  a  mat- 
ter of  law  that  the  oaavassing  board,  wrougf ally  and  without 
authority  of  law,  issued  certificates  of  election  to  Bouthwick 
and  Am^or ;  that  such  certificates  ought  to  have  been  issued 
to  Bull  for  sheriff,  and  to  Barncaatle  for  treaanrer ;  that  by 
reason  of  said  certificates  so  as  aforesaid  wrongfully  iaaned, 
the  respondents,  Southwick  and  Amador,  hava  improperly 
held  the  respective  offices  in  queatiouy  pending  the  termina- 
tion of  these  contested  election  oaaes ;  that  in  the  meantime, 
though  said  respondents  have  been  snch  officers  de  facto,  and 
their  official  acts  entitled  to  full  faith  and  credit  as  such,  yet 
they  have  not  been  such  jofficers  dejwrB. 

I  have  gone  over  this  braneh  of  tlie  case  very  much  in  de- 
tail and  as  thoroughly  as  I  was  able,  because  the  questions 
involved  are  really  impoi^nt,  and  have  not,  to  my  knowl- 
edgei  ever  been  ruled  upon  by  our  courta.  If  there  is  any 
misappreh^ision  in  the  minds  of  canvassing  boards  as  to 
their  precise  powers  and  duties,  it  is  of  the  greatest  impor- 
tance to  the  public,  as  well  as  for  their  own  protection  against 
severe  statutory  penalties,  that  the  matter  should  be  settled 
and  determined  by  the  courts. 

Tbei*e  is  another  branch  of  the  eases,  bearing  upon  oertain 
duties  of  judges  of  election,  that  is  of  suffieient  importance 
to  merit  some  attention. 

The  judges  of  election  of  precinct  Ko.  8  returned  114 
votes  for  the  respondent,  Southwick,  for  sheriff,  and  58  for 
the  contestant.  Bull ;  also  114  votes  for  Amador  for  treaanrer, 
and  54  for  the  contestant,  Banicastle ;  also  130  votes  for  the 
i*espoudent,  Casteflada,  for  probate  jodge,  and  40  for  the  con- 
testant, Chaves ;  all  the  respondents  receiving  huge  majori- 
ties. 

In  each  of  the  notiees  of  oonteat  for  the  respeedve  offices 
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in  qnestion  there  are  allegatianB,  substant rally,  that  the  re- 
tarns  and  poll  books  of  this  preciuct  show  upon  their  face 
tkt  they  are  bo  contradictory,  nnreliable,  defective  and 
tainted  with  frand  as  to  render  them  entirely  worthless  as 
election  returns^  because :  1st.  It  cannot  be  determined  from 
said  ratorns  and  poll  books,  with  any  degree  of  certainty,  ]k>w 
many  or  what  particular  persons  voted  thereat  for  said  oflBcers 
respeetively.  2d.  Beeause  the  nnmbers  written  respectively 
on  the  tickets  voted  thereat  do  not  conform  to  the  respective 
nnmbers  set  opposite  tlie  names  of  voters  on  the  poll  book. 
3d.  Beeanse  the  whole  condact  of  the  election  officers  who 
held  said  election  at  precinct  Ko.  3,  then  and  there  amounted 
to  such  a  disregard  of  their  official  dnties  as  to  render  their 
doings  unintelligible  and  unworthy  of  credence,  and  t)ie  re- 
salts  of  their  action  unreliable  for  any  purpose.  4tii.  Because 
it  appears  from  the  poll  books  of  said  precinct  that  S.  II. 
Newman  voted  for  each  of  said  respondents  for  the  said  re- 
spective offices  for  which  they  were  candidates,  whereas,  in 
trnth  and  in  fact,  said  Ne'wman  did  not  vote  at  said  precinct 
at  all,  and  did  not  vote  at  said  election  for  either  of  the  re- 
spondents. 5th.  Beeanse  it  Appears  from  the  poll  book  that 
one  Jacinto  Armijo  then  and  there  voted  for  the  respondents, 
SoQthwick  and  OastefSada,  and  for  the  contestant,  Bamcastle, 
whereas,  in  trnth  and  m  faeC,  he  did  not  then  and  there  so  vote. 
6th.  Because  it  appears  from  said  poll  book  that  one  8.  M.  Blnn 
voted  for  each  of  said  respondents,  whereas,  in  trnth  and  in 
fact,  he  did  not  so  vote ;  and,  7th.  Because  it  appears  from 
inch  prf!  book  of  precinct  No.  8  that  8.  B.  Newcomb  and 
Wm.  L  Rynerson  voted  at  said  precinct  at  said  election, 
whereas,  in  trnth  and  in  fact,  neither  of  them  then  and  there 
voted. 

hi  response  to  these  allegations  the  respective  respondents 
in  their  answers  deny  all  frand,  negligence  and  irregularity 
on  the  part  of  the  judges  of  election  of  this  precinct. 

As  to  the  allegations  in  regard  to  the  looting  of  &.  H. 
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Newman,  Jacinto  Armijo  and  Wm.  L.  Rynerson,  they  sim- 
ply deny  that  they,  or  either  of  them,  at  said  election, 
voted  at  said  precinct ;  thus  virtnally  admitting  the  allega- 
tions in  respect  thereto  contained  in  the  notices  of  contest. 

There  is  no  answer  to  the  allegations  in  regard  to  the  vot- 
ing of  S.  B.  Newcomb  and  8.  M.  Blun — which  allegations 
are  of  courae  admitted. 

In  farther  answer  to  such  allegations  the  respondents  aver 
that  the  county  clerk,  Horace  F.  Stephenson,  a  strong  parti- 
san of  the  contestants,  wilfully,  corruptly  and  fraudulently 
neglected  and  refused  to  deliver  the  poll  books  and  ballot 
box  of  said  precinct  to  the  judges  of  election  thereof,  for 
the  purpose  of  obstructing  and  preventing  a  full  and  fair 
election  thereat ;  and  that  he  left  the  same  locked  up  in  his 
office  on  the  morning  of  the  day  of  said  election,  and  ab- 
sented himself,  so  that  said  poll  books  and  ballot  box  could 
not  be  obtained  at  the  time  for  opening  the  polls  for  said 
election,  nor  were  they  obtained  until  the  doors  of  his  office 
had  been  forced  open,  when  they  were  conveyed  to  said 
judges  of  election. 

In  further  response  to  said  allegations  they  aver  that  any 
irregularity  touching  said  returns  from  precinct  No.  8  was 
the  result  of  said  action  on  the  part  of  said  Stephenson. 
They  further  aver  that  by  the  numbers  on  the  ballots  and 
the  numbers  opposite  each  voter's  name  on  the  poll  books  it 
can  be  determined  by  whom  and  for  whom  each  and  every 
ballot  was  cast. 

Now,  it  is  apparent  from  an  examination  of  the  returns  of 
this  precinct,  that  in  some  respects  either  these  returns  are 
false,  or  .these  answers  are  false.  For  instance,  these  answers 
aver  that  said  S.  H.  Newman,  Jacinto  Armijo  and  W.  L. 
Rynerson  did  not,  at  said  election,  at  said  precinct,  vote  in 
any  manner  whatever ;  whereas  the  judges  of  election  thereof 
certainly  recorded  in  the  poll  books  and  returns  that  said  S. 
H.  Kewman  did  vote  thereat  ballot  numbered  161,  for  each 
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of  the  reepondentB ;  ako  that  said  Jacinto  Armijo  thereat 
Toted  ballot  numbered  3,  for  each  of  the  respondents,  South- 
wick and  Castefiada,  and  for  the  contestant,  Barncastle ;  also 
that  said  W.  L.  Bynerson  voted  ballot  numbered  183,  for  no 
candidate  whatever ;  that  h  to  say,  he  voted  a  blank  ballot  so 
numbered.  These  poll  books  and  returns  further  show  that 
said  S.  M.  Blan  voted  thereat  ballot  numbered  41,  for  each  of 
the  respondents,  and  that  S.  -B.  Newcomb  voted  ballot  num- 
bered 160,  for  Manuel  Nevares,  for  justice  of  the  peace,  and 
for  no  other  candidate. 

But  the  returns  from  another  pi-ecinct  (No.  10),  show  that 
thereat,  at  said  election,  said  S.  B.  Newcomb  voted  ballot 
nnmbered  3,  for  each  of  the  respondents,  on  a  certificate  ot 
registration  from  precinct  No.  3  ;  also  that  the  returns  from 
precinct  No.  18  show  that  W.  L.  Rynerson  voted  thereat  bal- 
lot numbered  112,  for  each  of  the  respondents,  on  a  certificate 
of  registration  from  'said  precinct  No.  3. 

On  examining  the  poll  books  and  returns  from  this  pre- 
cinct, No.  3,  the  first  thing  that  must  impress  anyone  as  ex- 
traordinary and  incredible  is  the  fact  that,  according  to  such 
returns,  all  the  voters  at  said  precinct  marched  to  the  polls 
and  voted  in  alphabetical  order. 

That  is,  all  those  voters  whose  surname  commenced  with 
the  letter  "A" — thirty-nine  in  all — voted  before  anyone  else 
with  names  commencing  with  any  other  letter  voted.  Those 
voters  under  the  initial  "  A"  are  recorded  as  having  voted 
ballots  numbered  from  and  including  ballot  numbered  1,  to 
and  including  ballot  numbered  89,  in  regular  numerical 
order. 

After  these  had  all  voted,  then  all  those  voters,  the  initial 
letter  of  whose  surnames  was  "  B,"  voted  in  regular  numeri- 
cal order  ballots  numbered  from  and  including  ballot  num- 
bered 40,  to  and  including  ballot  numbered  60 — ^twenty-one 
in  all.  Then,  in  like  manner,  all  those  under  the  initial  "  C  " 
voted,  and  then  thoserunder  the  initial  "  D,"  and  so  on  through 
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the  entire  alphabet  in  regular  numerical  order,  until  the  ini- 
tial "  Q "  is  reached.  The  "  Qa "  oomuienced  with  ballot 
numbered  175.  One  voter,  the  first  under  this  initial — ooe 
Jesus  Qnesada — ^is  recorded  as  having  voted  that  ballot. 
Those  under  the  remainder  of  this  initial  "  Q,"  and  extend- 
ing through  the  initials  R,  S,  T,  U,  V,  W  and  Y,  in  regular 
alphabetical  and  numerical  order — fifty  in  all — ^from  and 
including  ballot  numbered  176,. to  and  including  ballot  num- 
bered 225,  are  recorded  as  having  voted  blank  ballots. 

The  law  in  regard  to  making  out  these  poll  books  and 
returns  is  very  plain  and  simple.  The  statute  has  not  only 
prescribed  the  mode,  but  has  prescribed  a  form  for  executing 
that  mode.  The  judges  of  election  of  precinct  No.  3  had 
onoof  these  forms  in  print,  with  appropriate  columns  marked 
and  with  suitable  headings,  also  in  print,  indicating  precisely 
1k>w  the  ppll  books  and  returns  should  be  made  out. 

The  mode  and  form  pi*e8cribed  by  la^  is  as  follows :  The 
ballot  of  the  first  voter  appearing  at  the  polls  and  voting  is 
to  bo  numbered  one  by  the  judges  of  election.  The  same 
number  is  to  be  put  down  by  tliem  in  the  poll  book,  and  op- 
posite the  same  number,  in  the  proper  column  tlierein,  is  to 
be  written  the  name  of  such  voter.  The  ballot  so  nnm- 
b€(red  is  then  deposited  in  the  ballot  box. 

The  ballot  of  the  second  voter  appearing  and  voting  is  to 
be  numbered  two,  and  the  same  number  put  down  in  the  poll 
book  nett  in  order  after  No.  1,  and  the  name  of  the  voter 
voting  that  ballot  so  numbered  is  to  be  written  down  oppo- 
site that  number  in  the  poll  book,  and  the  ballot  then  de- 
posited in  the  ballot  box. 

The  same  numerical  order  and  record  are  to  be  observed 
and  kept  with  each  voter  ae  he  appears  and  votes. 

At  the  close  of  the  polls  the  names  of  the  respective  can- 
didates voted  for  by  each  ballot  so  numbered  and  recorded 
are  to  be  written  down  in  the  appropriate  columns,  and  in 
the  proper  column  under  the  name  of  each  candidate  so  voted 


JANUARY  TERM,  1882.  869 

Ball  ▼.  Boatliwick. 

for,  and  oppoeite  the  same  number  in  the  poll  book  which 
the  ballot  bears,  and  opposite  the  name  of  the  voter  voting 
the  same,  is  to  be  recorded  the  vote,  showing  that  the  voter 
lias  cast  one  vote  for  each  candidate  so  voted  for  by  him. 

The  poll  books  of  the  several  precincts  with  the  proper 
certificates  attached  and  so  filled  out,  constitute  the  returns 
of  the  judges  of  election  to  be  transmitted  to  tlie  canvassing 
board. 

With  these  printed  forms  of  poll  books  and  retoms  before 
them,  what  excuse  was  there  for  the  judges  of  election  of 
this  precinct  to  make  out  false  returns  as  to  who  voted  and 
how  th^  voted  ?  If  the  clerk,  Stephenson,  was  guilty  of 
the  charges  alleged  in  the  answers,  he  cei'tainly  merits  the 
aeverest  censure,  and  ought  to  be  prosecuted  for  gross  breach 
of  duty. 

But  I  am  unable  to  perceive  how  this  breach  of  duty, 
under  the  circumstances,  could  be  the  occasion  for  or  consti- 
tute any  justification  for  making  out  a  ialse  return  in  any 
respect.  The  judges  of  election  could  not  proceed  without 
the  ballot  box  and  poll  books.  There  may  have  been  some 
d^Iay  in  procuring  them.  But  it  seems  they  did  procure 
them  and  proceed  with  the  election.  They  had  the  legal 
forms  before  them.  They  filled  out  these  forms  in  a  certain 
illegal  mode,  so  as  to  bear  falsity  on  their  face  in  the  respects 
I  have  pointed  out. 

It  is  quite  clear  that  it  cannot  be  ascertained  from  the  poll 
books  and  returns  of  this  precinct  how  or  for  whom  or  what 
ballot  any  voter  voted,  nor  are  they  in  and  of  themselves  any 
eridence  that  can  be  relied  on  that  any  of  the  persons  whoso 
names  are  recorded  in  the  poll  books  and  returns  voted  at 
all,  and  that  to  determine  this  matter  a  resort  must  be  had  to 
evidence  aliunde. 

In  these  answers  it  is  averred  that  from  the  ballots  cast  at 
this  precinct  the  number  of  votes  for  each  candidate  may  be 
determined.     That  may  be  true,  but  the  ballots  sealed  up 
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and  looked  up  in  the  ballot  box  aad  deposited  for  safe  keep- 
lag  pending  any  election  contest  that  might  be  instituted, 
constitute  no  part  of  the  returns  of  the  judges  of  election 
to  be  canvassed  bj  the  board  of  canvassers. 

The  contestants  complain — ^and  I  think  justly — that  in 
consequence  of  the  falsity  of  the  returns  from  this  precinct, 
in  recording  the  names  of  votes  opposite  the  numbers  of  bal- 
lots which  they  did  not  vote,  it  was  impossible  for  them  to 
ascertain  therefrom  what  illegal  votes,  if  any,  had  been  cast 
for  the  respondents,  and  that  thereby  they  were  prevented 
from  including  any  such  illegal  votes  in  their  notices  of  con- 
test    If  this  was  designed,  it  was  certainly  a  fraud. 

Whether 'designed  or  not,  it  was  an  infringement  of  the 
rights  of  candidates  desiring  to  contest  the  election. 

Whether  there  was  or  was  not  any  fraud  committed  at 
this  precinct,  one  thing  is  quite  certain,  and  that  is,  that  by 
reason  of  the  falsity  of  the  returns  that  I  have  pointed  oat, 
the  door  was  opened  wherebj*  the  grossest  frauds  might  have 
entered,  and  the  greatest  obstacles  thrown  in  the  way  of  their 
detection. 

The  notices  of  contest  for  the  respective  offices  of  sheriff 
and  treasurer  were  duly  served  on  the  respective  respondents, 
Southwick  and  Amador,  on  the  fourth  day  of-  December, 
1880,  and  the  notice  of  contest  for  probate  judge  was  served 
on  the  respondent,  Oastefiada,  on  the  seventh  day  of  Decem- 
ber, 1880. 

The  provisions  of  statute  under  which  the  cases  are 
brought,  so  far  as  they  relate  to  the  question  involved,  arc  as 
follows : 

'^  In  all  cases  of  contested  elections  triable  in  the  district 
court,  the  notice  of  contest  when  filed  and  served  as  now 
provided  by  law,  shall  be  taken  and  considered  as  tlie  only 
petition  and  process  necessary  for  the  court  to  acquire  juris- 
diction." 

^^  The  respondent  shall  file  his  answer  to  the  notice  of  con- 
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test  within  twenty  days  from  and  after  the  service  of  such 
notice  of  contest  npon  him  exclusive  of  the  day  of  snch  ser- 
vice ;  and  any  material  fact  alleged  in  the  notice  of  contest, 
not  specifically  denied  by  the  answer  within  the  time  afore- 
said, shall  be  taken  and  considered  as  true/* 

"  The  respondent  may  allege  in  his  answer  any  matter 
material  to  the  issne,  showing  that  the  contestant  is  not  legally 
entitled  to  the  office  in  controversy ;  and  if  he  claims  that 
illegal  votes  have  been  cast  or  counted  for  the  contestant,  he 
must  specify  in  his  answer  the  name  of  each  person  whose 
vote  was  so  illegally  cast  or  counted,  the  precinct  where  he 
voted,  and  the  facts  showing  such  illegality." 

"  The  contestant  shall  file  his  reply  to  any  new  matter  set 
up  in  the  answer,  and  serve  a  copy  thereof  on  the  respon- 
dent within  twenty  days  from  and  after  the  service  of  the 
answer,  exclusive  of  the  day  of  such  service ;  and  any  new 
matter  in  the  answer  material  to  the  issue  not  specifically 
denied  by  snch  reply  within  the  time  aforesaid,  shall  be  taken 
and  considered  as  true:"  Act  1876,  Prince's  General  Laws 
N.  M.,  344-5. 

Under  the  foregoing  provisions  of  law,  the  time  for  an- 
swering and  specifically  denying  each  material  allegation  in 
the  respective  notices  of  contest  for  the  offices  of  sheriflf  and 
treasurer,  and  filing  and  serving  the  same  expired  at  the  end 
of  the  24th  day  of  December,  1880,  and  the  time  for  so 
answering  and  denying  the  allegations  in  the  notice  of  con- 
test for  probate  judge,  and  filing  and  serving  the  same  ex- 
pired at  the  close  of  the  27th  day  of  December,  1880. 

Each  of  the  notices  of  contest  contained  allegations  that 
sixty-nine  voters,  naming  them  and  the  precincts  where  they 
voted,  voted  at  said  election  for  each  of  the  respondents. 

That  each  of  said  voters  was  not  qualified  to  vote,  on  the 
ground,  among  others,  that  he  had  not  resided  in  said  county 
for  three  months  immediately  preceding  the  election. 

These  allegations^  of  course^  are  material,  and  if  true  rend- 
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ered  the  vote  of  each  of  said  voters  illegal  and  void ;  and 
whatever  the  number  of  illegal  votes  the  testimony  may  show 
were  cast  for  the  contestants,  it  is  clear  they  are  insufficient 
in  numbers  to  overbalance  these  sixty-nine  alleged  illegal 
votes  for  respondents ;  and  that  if  these  allegations  are  to  be 
considered  as  true,  then  it  necessarily  follows  that  each  of 
these  cases  must  be  decided  in  favor  of  the  contestants^  Bull, 
Barncastle  and  Chaves. 

The  respondents,  Southwick  and  Amador^  filed  and  served 
answers  on  the  24th  day  of  December,  1880,  that  being  the 
last  day  on  which  the  same  could  be  done.  But  in  neither 
of  said  answers  is  there  any  denial  of  any  of  the  aforesaid 
allegations  as  to  the  illegality  of  these  sixty-nine  votes. 

The  respondent  Oastefiada,  filed  an  answer  on  the  27th  of 
December,  1880,  that  being  the  last  day  for  such  filing ;  but 
such  answer  was  not  served  until  the  expiration  of  the  time 
for  such  service,  to  wit :  on  the  32d  day  of  that  month. 
Neither  does  this  answer  contain  any  denial  of  the  aforesaid 
allegations  touehing  the  illegality  of  said  sixty-nine  votes. 

On  the  17th  day  of  February,  1881,  fifty-nine  days  after 
the  expiration  of  the  time  for  Southwick  and  Amador  to 
answer,  and  fifty-two  days  after  the  time  expired  for  Oaa- 
teHada  to  answer,  each  of  the  respondents  made  a  motion  for 
leave  to  file  a  supplemental  answer  denying  the  allegations 
as  to  the  illegality  of  said  sixty-nine  votes,  a  proposed  sup- 
plemental answer  being  attached  to  the  motion  in  each  case. 

These  motions  were  set  down  for  hearing  on  notice  to 
opposing  counsel  on  the  first  day  of  February,  1881.  A  hear- 
ing was  had  on  that  day — all  the  parties  appearing  by  coun- 
sel, and  the  application  for  leave  to  file  such  supplemental 
answers  was  denied  and  overruled  by  the  court. 

Nothwithstanding  this  ruling,  the  respondents,  under 
objection  by  contestants,  have  taken  testimony  before  the 
master,  tending  to  show  that  said  sixty-nine  voters  had  been 
residents  of  the  county  for  three  montiM  prior  to  the  election. 
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This  testimony  has  been  reported  by  the  master.  On  tlie 
final  hearing  of  the  causes,  the  respondents  renewed  their 
motions  for  leave  to  file  said  sapplemental  answers,  for  the 
parpose  of  having  the  pleadings  eonform  to  the  i^vidence. 
These  motions  abe,  were  overruled  by  the  eonrt,  and  ex- 
eepted  to  by  respondents. 

It  is  my  opinion  that  this  eridenee  was  improperly  taken, 
and  ought  not  to  be  considered  ;  the  same  not  being  respon- 
siye  or  pertinent  to  any  issne  in  eiither  of  the  cases. 

It  is  also  my  opinion  that  the  very  object  of  tlie  statute,  in 
regard  to  the  pleadings  and  practice  in  contested  election 
eases,  is  to  afford,  and  at  the  same  time  to  compel  the  obser v- 
anoe  of,  a  speedy  mode  for  conducting  and  terminating  snch 
cases.  Its  language  is  plain  and  free  from  all  ambiguity. 
There  is  no  room  for  mistaking  its  purport  and  meaning,  and 
I  cannot  conceive  of  any  reasonable  excuse  for  not  following 
its  provisions  by  either  party. 

These  statutory  provisions,  as  to  .the  time  of  filing  and 
eemng  the  notiee  of  contest,  a-nswer  and  reply,  are  in  effect 
statutes  of  liimtation,  taken  frcnn  the  judge  all  discretion  as 
to  extending  the  time. 

In  my  opinion  this  is  one  of  the  most  salutary  of  our  statu- 
tory laws.  Experience  has  demonstrated  that  withouit  some 
SRC^eompnlsory  mode  as  to  the  time  of  making  up  Issues  and 
their  trial  m  oontested  election  oases,  subterfuges  and  delays 
might,  and  wevld  be  successfully  resorted  to,  so  that  a  final 
determination  could  not  be  reached  bef  <»«  the  term  of  office 
would  expire.  ^ 

At  the  time  the  moticms  for  leave  to  file  the  eupplem^ital 
answers  w^e  made  and  heard,  no  exeupe  wbate^er  was  pre- 
sented for  the  delay,  im^  was  any  excuse  at  «ny  tinoe  offered, 
eie^t  die  negligenee  and  oversight  of  oovfisri  for  ihe  res- 
])ondent& 

If  any  error  was  oemmitted  by  the  eourt  below  in  the  pre- 
miaesi  it  was  in  overruling  the  nK>tions  in  the  "fiiait  instance^ 
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After  such  ruling,  the  contestants  and  their  counsel  had  a 
right  to  consider  that  issue  disposed  of,  and  were  excused 
from  offering  any  evidence  in  support  of  their  allegations. 

Kevertheless  it  was  claimed  by  respondents'  counsel  on  the 
argument  of  the  cases,  that  inasmuch  as  the  people  were 
interested  in  securing  the  officers  of  their  choice,  the  contest- 
ants  were  bound  to  prove  those  allegations,  though  not  denied 
by  the  answers. 

In  reply  to  this,  it  may  be  said,  1st,  that  it  is  absurd  to 
introduce  evidence  to  prove  the  truth  of  what  the  law  de- 
clares ^'  shall  be  taken  and  considered  as  true ; "  2d,  that  this 
is  a  proceeding  exclusively  between  rival  candidates  for  office, 
in  which  the  people  in  no  sense  are  parties.  ^ 

That  it  is  competent  for  an  officer  to  resign — to  admit  facts 
that  will  deprive  him  of  an  office  and  give  it  to  another  in  a 
proceeding  between  them--or  by  his  own  negligence  in  con- 
ducting his  defense,  to  produce  the  same  result,  there  can  be 
no  doubt 

If  by  any  such  means  the  candidate  should  obtain  the 
office,  who,  in  fact,  was  not  elected  in  a  majority  of  legal 
votes,  and  this  could  be  shown  by  competent  evidence,  the 
people  would  have  their  remedy  in  a  direct  proceeding  on 
their  part,  by  writ  of  qiM  warranto.  And  if  successful, 
while  it  would  not  restore  to  office  the  candidate  who  had  lost 
it  by  his  own  act  or  omission,  it  would  oust  the  other  candi- 
date. Both  would  then  be  out  of  office,  and  the  vacancy 
could  be  filled  in  the  mode  prescribed  by  law. 

The  theory  of  our  statute  in  regard  to  the  institution  and 
prosecution  of  contested  election  cases  between  rival  candi- 
dates undoubtedly  is,  that  such  candidates,  being  personally 
interested  and  desirous  of  obtaining  and  holding  the  office  in 
question,  will  do  all  that  is  necessary  to  secure  their  respec- 
tive rights  under  the  law. 

It  must  be  conceded  that  this  statute,  when  followed  by 
the  parties^  affords  a  speedy,  consistent  and  effectual  rem- 
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adj,  whereby  the  rights  of  the  parties,  as  well  as  the  inter- 
efiU  of  the  people,  are  well  protected. 

It  18  clear,  however,  that  this  statutory  remedy  does  not  Sup- 
ersede the  proceeding  by  writ  of  qiu)  warraniOy  on  behalf  of 
the  people.  It  is  also  clear  that  under  this  statutory  remedy 
no  act  or  omission  by  either  party  can  jeopardize  the  rights  of 
&e  people,  and  if  by  any  such  act  or  omission  the  wrong  can- 
didate should  obtain  office,  the  people  could  resort  ta  their 
remedy  by  jtw  warrcmto. 

This  statutory  proceeding  between  rival  candidates  alone . 
is  a  special  proceeding  complete  in  itself,  conferring  a  special 
jurisdiction  on  the  district  court,  and  to  which  the  general 
lav  and  rules  of  the  court  as  to  the  time  of  pleading  and  the . 
discretion  of  the  district  judge  in  extending  such  time,  do  not 
apply 

l^e  special  proceeding,  therefore,  must  be  strictly  fol- 
lowed. It  is  BO  plain  that  there  can  be  no  excuse  for  not  f ol* 
lowing  it  When  followed,  no  occasion  can  ever  arise  for 
resorting  to  a  writ  of  qiu)  warranto. 

From  the  opinion  herein  expressed,  it  follows  that  the 
record  discloses  no  error,  and  that  the  judgment  of  the  court 
below  in  each  of  these  contested  election  cases  ought  to  be 
affirmed. 

Pabks,  Associate  Justice :  Nearly  a  year  since  m  a  con- 
tested election  case  in  my  own  district,  I  was  obliged  to  ex- 
amine and  construe  the  statute  which  is  in  question  in  this. 
1  then  held  that  the  law  was  mandatory,  and  have  not  found 
any  reason  in  the  argument  or  in  the  examination  of  this 
case  to  change  my  opinion. 

The  correct  rule  for  the  interpretation  of  such  statutes  is 
that  **  no  specific  requirement  of  a  statute  may  be  dispensed 
with  except  when  it  is  clearly  manifest  that  the  legislature 
did  not  deem  a  compliance  with  it  material,  or  unless  it 
appears  to  have  been  prescribed  simply  as  a  matter  of  form." 
"U  it  is  evident  from  the  ordinary  gramniatical  construction 
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of  the  trords  used  that  it  intended  a  right  shonld  be  enjojed 
only  upon  some  specified  conditions,  there  is  no  po\rer  in 
the  conrts*or  ^se where  to  dispense  with  the  conditions  im- 
posed, or  to  hold  that  a  thing  which  it  deemed  essential  to  be 
done  at  one  time,  may  nevertheless  be  done  at  another.^ 

It  is  insisted  that  the  statute  is  directory  and  that  ihe  eouit 
had  ibe  right  in  its  discretion  to  give  the  respondents  time  to 
amend  their  answer  in  a  vital  point  or  to  extend  die  time 
for  answering  on  one  material  point,  which  is  suhstanti- 
ally  the  same  thing,  and  that  &e  refusal  of  the  court  to 
do  -so  was  an  abuse  of  its  discretion.  One  and  a  sufficient 
answer  to  this  is,  that  leave  to  amend  the  answ^  or  to  file  an 
amended  answer  was  not  asked  for  till  nearly  cfight  Weeks 
had  elapsed  after  the  time  for  answering  had  expired,  and 
that  a  corresponding  liberality  in  the  court  in  the  exercise  of 
its  discretion  in  all  other  respects,  would  defeat  the  manifest 
object  of  the  law,  which  is  a  prompt  and  speedy  trial  of  elec- 
tion contests.  It  is  laid  down  in  MeCrary  on  the  Law  of 
Elections,  that  amendments  should  be  immediate  and  for  rea- 
sons too  obvious  to  need  statement  here.  If  the  district 
court  had  the  discretion  to  permit  amendments  as  eiaimed, 
that  discretion  must  be  reasonably  exercised,  and  could  not 
be  extended  so  as  to  relieve  the  respondents  in  this  case  frotn 
the  consequences  of  their  long  and  unreasonable  delay  in  ask- 
ing leave  to  amend.  The  authorities  cited  on  the  ailment 
were  numerous,  and  many  of  them  not  applicable.  Mr.  Mo- 
Crary's  doctrine  that  election  laws  are  only  means  to  an  end, 
is  not  applied  by  him  and  cannot  be  properly  applied  by 
anybody  to  the  trial  of  contested  election  cases,  and  the  elo- 
quent opinion  of  the  supreme  court  of  Maine,  quoting  the 
still  more  eloquent  speech  of  Mr.  Lincoln,  is  subject  to  the 
same  objection- 
It  is  not  intended  to  review  these  authorities.  Many  of 
them  are  profitable  study,  but  none  of  them  arc  conclusive  of 
this  case.    It  is  the  duty  of  the  court  to  avail  itself  of  all 
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moll  liglitoi  but  to  h0o  its  own  judgment  iit  oonttrning  this 
statute  and  not  permit  it  to  be  practically  repealed  by  a  eon- 
stmctioB  not  only  too  Uberd  to  be  wiie^  but  too  loose  to  be 
aajh. 

The  opinion  of  the  district  eonrt  is  filed  with  the  reeord  in 
this  caae^  and  b  believed  to  be  eor  rect.  It  is  so  full  and  com- 
plete as  to  obviate  any  necessity  there  might  otherwise  be 
for  a  more  lengthy  and  thorough  opinion  by  dii»  eouort 

The  judgment  of  the  district  eonrt  is  affirmed. 

Paonnt,  Chief  Justice^  dissenting :    In  the  argument  on 
the  appeal  in  these  caees  it  was  agreed,  in  substance,  that  the 
question  of  fact  relating  to  the  legality  of  votea^  and  eligi- 
biKtj  of  voters  raised  by  the  evidence  should  not  be  consid- 
ered, but  that  the  question  as  to  the  correctness  of  the  ruling 
of  the  jndge  below  in  denying  the  application  of  the  respon- 
dcDtB  for  leave  to  amend  their  answer  to  the  notice  of  con- 
test, should  alone  be  discnased.    It  was  also  stipulated  by 
counsel  that  all  of  the  three  cases  should  be  argued  and-  con- 
sidered together,  aa  they  were  substantially  the  same,  involv* 
iog  the  same  questional  and  differing  only  in  immaterial 
dcteik    They  will,  therefore,  be  treated  here  as  one  case. 

The  judge  presiding  in  the  second  district,  who  decided 
the  appeal  herein  by  affirming  the  decision  of  the  court 
below,  not  having  filed  an  opinion,  and  it  being  uncertain 
whether  an  opinion  will  be  filed  by  Judge  Bristol,  it  appears 
neoessaiy,  in  order  to  lay  a  foundation  for  the  proper  under- 
standiflg  of  the  reasons  which  oodstrain  me  to  dissent  from 
the  decision  of  the  court,  to  recapitulate  briefly  the  facts  of 
the  CMS. 

At  the  general  election,  held  in  November,  1880,  in  the 
county  of  Dofia  Ana^  James  W.  Sonthwick  was  declared 
elected  sheriff  over  Thomas  J.  Bull,  Martin  Amador  was  de- 
clared ekotfid  treaMitr  over  John  D.  Borneastle,  and  Maximo 
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Castefiada  was  declared  elected  probate  judge  over  Evange- 
listo  Chaves. 

The  provisions  of  the  territorial  statutes  relating  to  con- 
tested election  cases,  so  far  as  they  relate  to  the  time  of  plead- 
ings, etc,  are  briefly  as  follows :  The  act  of  1874  provides 
that  the  contestant  shall  file  his  notice  of  contest  within  30 
days  after  the  day  of  counting  the  votes :  Laws  of  1874, 
chap.  29  (General  Laws,  p.  34:1:).  The  act  of  1876  provides 
that  ^'  the  respondent  shall  file  his  answers  to  the  notice  of 
contest  within  thirty  days  from  and  after  the  service  of  such 
notice  of  contest  upon  him:  Gen.  Laws,  chap.  26,  sec.  2, 
p.  344.  The  contestant  shall  file  his  reply  to  any  new  mat- 
ter set  np  in  the  answer,  and  serve  a  copy  thereof  within 
twenty  days  after  the  service  of  the  answer :  Gen.  Laws, 
chap.  26,  sec.  4,  p.  345. 

On  December  1,  the  above-named  candidates  not  declared 
elected,  viz.,  ^Messrs.  Ball,  Barncastle  and  Ohaves,  filed  no- 
tices of  contest,  and  shortly  after  (December 4  on  Sonthwick 
and  Amador,  and  December  7  on  Oastenada),  notice  was 
served  on  the  respondents  to  answer  such  notices. 

These  notices  were  similar  in  their  character,  each  aver- 
ring that  a  large  number  of  illegal  votes  had  been  fraudu- 
lently and  unlawfully  cast,  counted  and  returned  for  the 
respondents,  praying  the  coart  that  upon  the  trial  of  contest 
such  votes  shoald  be  stricken  from  the  poll  and  disallowed, 
and  allegiug  that  when  such  illegal  votes  were  thus  sub- 
tracted from  the  number  returned  for  the  respondent,  the 
contestant  would  be  found  to  be  elected  by  a  substantial  ma- 
jority. 

In  the  only  one  of  the  cases  in  which  the  fall  record  is 
before  me — that  of  Barncastle  against  Amador — ^the  number 
of  votes  thus  alleged  to  have  been  illegally  oast  and  counted 
for  the  respondent  is  71,  but  the  number  does  not  differ  ma- 
terially, if  at  all,  in  the  other  cases.  For  all  practical  pur- 
poses the  cases  are  exactly  similar. 
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It  may  be  remarked  here  that  only  in  four  instances  ont 
of  the  71  does  the  notice  of  contest  gi^e  to  the  respondent 
any  definite  information  as  to  the  facts  which  it  was  ckimed 
made  the  vote  illegal. 

In  the  case  of  Francisco  Lucero,  the  allegation  is  that  the 
voter  had  been  convicted  of  a  felony ;  in  the  case  of  Qre- 
gorio  Miranda,  that  he  was  not  a  citizen ;  in  the  case  of 
Eafael  Abalos,  that  he  was  not  a  citizen  and  was  also  nnder 
age ;  in  the  case  of  Omogon  Armi jo,  that  he  had  not  resided 
in  the  county  and  precinct  for  the  required  length  of  time ; 
but  in  the  other  sixty-seven  cases  the  allegation  does  not  par- 
ticalarize  any  specific  cause  of  disqualification  whatever^  but 
enumerates  for  each  individual  of  the  sixty-seven  (using  a 
uniform  printed  blank  for  the  purpose),  every  one  of  the  five 
disqualifications  known  to  the  law,  viz. :  that  he  was  an 
alien,  that  he  was  under  age,  that  he  had  not  resided  in  the 
territory  six  months,  nor  in  the  county  three  months,  nor  in 
the  precinct  thirty  days. 

In  DO  one  out  of  the  sixty-seven,  so  far  as  the  record 
shows,  and  as  is  conceded  as  matter  of  fact,  was  this  true ; 
nor  was  any  attempt  made  to  prove  it  by  evidence — ^the  effect 
of  anch  a  kind  of  statement  being,  of  course,  to  deprive  the 
respondent  of  any  information  whatever  as  to  the  real  issue 
to  be  met  in  the  case  of  these  sixty-seven  voters.  This  was 
a  flagrant  and  manifest  evasion,  if  not  violation  of  the  law, 
the  intention  of  which  is  to  give  the  respondent  precise 
information  as  to  the  cause  of  contest,  and  the  objection 
raised  to  each  vote,  in  order  that  he  may  be  ready,  in  the 
required  time,  either  to  admit  or  deny  the  allegations.  Such 
a  vicious  system  of  pleading,  unless  legally  objected  to,  and 
the  notice  ordered  to  be  made  specific,  could  only  be  answered 
in  cue  way  to  be  effectual,  and  that  was  by  denying,  seriaivm^ 
the  five  allegations  thus  made  as  to  each  of  the  challenged 
voters. 

On  the  24tli  and  27th  days  of  December^  respectively,  the 
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NspondeotB  filed  their  answetis  m  roqvired  by  the  kw  of 
J  876,  above  eited. 

These  answonB,  so  far  a9  they  relate  to  seventy  of  the 
Beventj'-oiie  voters  referred  to  in  the  notice  of  contest  (the 
one  excepted  being  Francisco  Lucero),  are  written  on  printed 
forms,  the  first  portion  of  which  reads  as  follows : 

"  This  respondent  denies  qpecifieally  that  at  said  election 
held  on  the  said  second  day  of  November,  A.  D.  1880,  for  the 
said  ofBce  of  — : —  at  the  said  county  of  Dofia  Ana,  and  at, 
to    wit,  Precinct  No.  — ,  of  said  county,  certain  penona 

named  in  contestants^  notice  of  contest,  to  wit, ,  and 

eadi  and  every  one  of  them  were  not  then  and  there  dtixens 
of  the  United  States  or  minors  nnder  the  ago  of  twenty-one 
years,  and  denies  that  they  and  each  and  every  one  of  them 
bad  not  resided  in  said  territory  for  a  p^iod  of  six  months 
immediately  preceding  said  election,  and  denies  that  they  and 
and  each  and  every  one  of  them  had  not  resided  in  said  pre- 
cinct No.  — J  of  said  county,  for  a  period  of  thirty  days  imme- 
diately preceding  said  election,  and  denies  that  they  and  each 
and  every  one  of  them  were  then  and  there  disqualified  by 
the  laws  of  said  territory  from  being  registered  as  voters  and 
from  voting  at  the  said  election." 

It  will  be  observed  that  this  specifically  deniea  each  all» 
gation  with  regard  to  each  voter,  except  that  which  states 
that  he  ^'  had  not  resided  in  said  county  of  Dofia  Ana  for  a 
period  of  three  months  immediately  preceding  said  election." ' 

The  answer  then  goes  on  to  charge  that  various  ill^al 
votes  had  been  cast  and  counted  for  the  contestant,  using  a 
printed  blank  for  the  purpose,  and  the  charge  in  most  cases 
in  the  same  general  and  improper  manner  adopted  by  the 
contestant. 

On  the  sixth  day  of  January,  1881,  the  contestant  filed  and 
served  his  reply,  in  which,  after  specifically  denying  all  the 
new  matter  in  the  answer,  he  says  'that  "  a  certain  material 
fact  in  and  bj  said  notice  of  contest^  specifically  alleged  and 
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dmrged,  to  wit,  that  at  said  election  so  held  at  said  ooBiity 
of  Dofia  Ana,  on  the  second  day  of  November,  1880,  for  the  . 
tli€  office  of  treasnrer,  certain  persons,  to  wit:  (naming 
them)  did  eaeli  and  every  one  vote  for  the  said  respond- 
ent for  said  office  of  treasnrer,  tind  that  they  and  each  of 
them  had  not  then  and  tliere  resided  in  the  said  connty  of 
Dolla  Ana  for  a  period  of  three  months  immediately  preced- 
ing said  election,  is  not  by  the  said  answer  specifically  denied 
cr  iftteraptod  to  be  denied,"  and,  therefore,  prays  that  said 
alleged  fact  be  taken  as  confessed.  On  the  seventeenth  day 
af  February,  1881,  the  respondent  filed  an  amended  answer, 
Terified  by  Mariano  Barela,  eontainin;;  the  specific  denial 
omitted  in  his  original  answer,  and  to  the  omission  of  which  * 
attention  was  drawn  .by  the  language  jnst  quoted  from  the 
reply  of  the  contestant ;  with  a  motion  for  leave  to  file  such 
amended  answer.  The  judge  set  down  the  motion  for  hear, 
mg  on  February  21,  at  Chambers  at  Mesilla,  wbere  an  ex- 
tended argument  took  place,  and  the  coui*t,  after  eonsidera- 
tioB,  overruled  and  denied  tiie  motion  for  leave  thus  to 
amend. 

It  IB  conceded  that  this  decision  was  not  made  as  an  exer- 
cise of  the  discretionary  power  of  the  judge  as  to  allowing 
amendments,  but  upon  tlie  distinct  ground  that  the  judge 
poesessed  do  power  or  discretion  in  the  matter ;  to  use  the 
language  of  the  learned  judge  in  his  written  opinion,  that  the 
statntory  provisions  "  are  really  statutes  of  limitation  taking 
from  the  judge  all  discretion  as  to  extending  the  time." 
Ooansel  for  the  respondents  stated  in  their  argument  on  appeal 
that  it  was  on  account  of  the  early  announcement  of  this 
opinion  of  the  judge,  that  they  did  not  then  present  the  affi- 
darits  whicii  the)'  had  prepared,  explaining,  the  clerial  error 
iD  iSieir  original  answers  and  the  reason  for  the  lapse  of  time 
before  their  application  to  amend,  which  afiidavits  were  only 
appFopriale  or  tneffnl  if  the  -subjeet  was  eonaidwed  within 
the  discretion  of  the  judge. 
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An  order  of  reference  having  been  made^  the  reepeotiye 
parties  thereupon  commenced  the  taking  of  proofs  before  the 
master ;  and  in  the  course  of  the  proceedings  the  respondent 
insisted  on  introducing  evidence  in  support  of  the  legality  of 
the  sixtj-nine  votes  called  in  question  by  the  notioe  of  con- 
test and  affected  by  the  omission  of  the  clause  as  to  ninety 
days'  residence  in  the  printed  blank  used  by  respondents  in 
their  answer.  This  was  objected  to  by  the  contestant  on  the 
ground  that  the  respondent,  by  failing  to  deny  the  allegation 
of  the  notice  as  to  the  ninety  days'  residence  of  those  voters. 
had  admitted  the  truth  of  that  allegation  ;  that'the  fact  thiib 
alleged  and  not  denied  was  under  the  law  to  ^^  be  taken  and 
•  considered  as  true,"  and  hence  that  the  subject  of  the  legality 
of  those  votes  was  settled,  and  not  subject  to  be  changed  by 
proof.  The  evidence  as  to  the  residence  of  these  votei-s  was 
then  taken  by  the  master,  subject  to  the  objection,  and  re- 
ported to  the  judge. 

On  the  final  hearing  on  the  Ist  of  June,  1881,  after  the 
coming  in  of  the  master's  report,  the  respondents  again 
moved  (having  filed  the  motion.  May  24),  to  be  allowed  to 
amend  their  answer  by  a  denial  of  the  allegation  of  non-resi- 
denoe,  with  a  request  that  the  amendment  be  filed  n/unc  pro 
tunc  as  of  the  date  of  filing  the  original  answer,  when  it  was 
intended  by  said  respondents'  counsel  to  include  in  his  said 
answer  the  substance  and  words  of  this  said  amendment.'* 
This  was  supported  by  the  affidavit  of  Col.  Rynerson,  one  of 
the  counsel  for  the  respondents,  setting  forth  that  in  his 
draft  of  the  answer  sent  to  the  printer,  the  denial  of  non-res- 
idence in  the  county  had  been  properly  inserted,  but  that  the 
printer  inadvertently  dropped  it  out  in  setting  up  the  mat- 
ter in  type,  ai^d  that  the  omission  was  not  observed  by 
respondents'  counsel  until  about  the  time  of  the  first  motion 
to  amend. 

After  long  consideration,  the  judge  refused  to  allow  the 
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amendment,  and  rendered  a  decision  in  faror  of  the  contest 
ant  in  each  case  (December  14, 1881). 

The  respondents  appealed  to  this  court  While  the  testi- 
mony is  very  voluminons  and  the  briefs  and  argaments  are 
of  great  length,  yet  the  real  questions  necessary  to  be  decided 
are  few. 

1.  The  respondents  held  that  although  their  answers  did 
not  contain  any  specific  denial  of  the  allegation  relative  to 
residence  in  the  county,  yet  as  they  did  contain  a  denial  that 
the  Toters  in  question  '^  were  then  and  there  disqualified  by 
the  laws  of  said  territory  from  being  registered  as  voters  and 
from  voting  at  said  election,"  that  this  general  denial  of  dis- 
qualification put  in  issue  every  separate  allegation  of  cause 
of  disqualification,  and  brought  up  the  whole  question  to  be 
determined  by  the  proofs  as  fully  as  if  every  separate  allega- 
tion bad  been  distinctly,  separately  and  specifically  nega- 
tived. 

In  this  I  think  the  respondents  are  wrong.  The  case  in 
31  Gal.<»  185  {Msh  v.  JSedingion)^  and  others  cited  by  conn- 
ael,  seem  almost  conclusive  as  to  this ;  but  apart  from  any 
anthorities  I  should  have  no  doubt  on  the  point  The  law 
distinctly  s^ys  that  "  any  material  fact  alleged  in  the  notice 
of  contest,  not  specifically  denied  by  the  answer,  shall  be 
taken  and  considered  as  true." 

The  object  of  the  law  is,  evidently,  to  frame  a  distinct 
issoe  as  to  each  vote  called  in  question. 

The  notice  of  contest  is  to  state  distinctly  the  ground  of 
objection,  and  the  answer  is  to  deny  the  same  specifically,  or 
else  it  will  be  taken  as  confessed. 

It  18  true  that,  in  this  case,  the  contestants  disregarded  or 
evaded  the  law,  by  not  specifying  in  sixty-seven  instances 
any  particular  ground  of  objection;  but  this  fault  should 
have  been  remedied  by  application  to  the  court  to  have  the 
Qotice  made  more  definite.  When  the  respondents  answered 
they  waived  the  impropriety  of  form,  and  subjected  them- 
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«eWe0  to  answering  the  notice  juBt  as  it  was.  The  law,  in 
terms,  reqnires  a  specific  denial  of  each  allegation,  and  no 
general  denial  conld  take  the  place  of  the  specific  demals 
required.  Were  this  so,  every  contestant  wonld  simply  d^ay, 
id  general  terms  and  in  bulk,  all  the  allegations  contained  in 
the  notice,  and  thus  the  clear  and  distinct  issue  which  the 
law  was  imtended  to  provide  for  would  be  lost  It  is  plain, 
therefore,  that  nnder  the  pleadings  (notice  and  answer)  as 
t^ey  stood  at  the  time  of  the  reference — nnamended — ^the 
respondents  had  no  right  to  introduce  evidence  as  to  the 
county  residence.  That  was  not  at  issue,  but  by  the  default 
of  the  respondents  was  to  '^  be  tak^i  and  considered  as  true." 
If  the  judge  had  committed  error  in  not  allowing  them  to 
amend  by  inserting  Ijne  omitted  clause,  their  rights  were  all 
preserved  by  an  appeal. 

2.  The  respondents  claimed  that  inasmuch  as  this  w«8  a 
kind  of  proceeding  in  which  the  people  at  large  had  an  mt^- 
est,  DO  default  or  neglect  on  the  part  of  the  respondent  conld 
obviate  the  necessity  of  the  case  of  contestant's  being  actually 
proved  by  evidence  before  the  master. 

In  this,  also,  I  think,  they  were  in  error.  The  object  of 
the  law,  as  before  said,  was  to  frame  dil^tinct  issues  as  to  each 
vote  called  in  question  The  notice  might  charge  A  with 
being  an  alien,  B  with  being  under  age,  O  with  not  being 
registered,  etc,  ete. 

On  examination,  the  respondent  might  discovei  that  t^e 
charge  against  B  was  correct.  He  would  then  deny,  speeifi- 
eally,  the  allegation  respecting  A  and  O,  but  by  silence  ad- 
mit the  truth  of  that  relating  to  B. 

In  MQch  case,  it  would,  obviously,  be  unneoessary  to  pro- 
duce testimony  as  to  B.  No  issue  as  to  him  is  presented. 
it  is  conceded  that  his  vote  was  illegal.  So  the  kw  says 
very  properly  that  in  such  cases  the  fact  thus  adnutted  by 
lack  of  denial  "  shall  be  taken  and  considered  as  true." 

In  this  instance  the  allegation  as  to  nan-vetfidenoe  an  the 
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county  for  the  reqnired  length  of  time  wtig  nneoiitradieted 
and  80  was  "  taken  as  trtie,^  without  proof. 

This  I  believe  to  be  the  oorrect  rale  and  praetioe,  and  the 
authorities  are  to  that  effect.  See  Moore  v.  Sanbormy  42 
Mo.,  495,  eta 

On  the  case,  then,  as  presented  by  the  pleadings  as  they 
went  before  the  master^  I  eoneider  that  the  subseqaent  pro- 
oeecBngs  and  judgment  were  r^nlar  and  correct. 

This  brings  ns  to  the  main  and  vital  question  involved  in 
theove,  viz.:  whether  the  application  of  the  respondents  for 
leiTe  to  amend  their  answer  should  have  been  granited ;  or, 
rather,  whether  the  court  has  power  in  a  proper  case  and  in 
fortherance  of  justice  to  grant  such  an  order. 

In  the  instance  before  us,  it  is  obvious  that  the  omission 
of  a  spedfic  denial  of  this  one  of  the  five  allegations  against 
the  respondente  was  the  result  of  accident,  either  from  oare- 
lessness  in  writing  the  manuscript  from  which  the  form 
of  this  part  of  the  answer  was  to  be  printed,  or  by  omis- 
lion  io  setting  the  type  from  which  it  was  printed.  The 
printed  form  of  answer  follows  the  printed  form  of  the 
ootioe,  with  the  exception  of  this  omission;  and  the  five 
woids  at  the  end  of  the  preceding  clause  "had  not  resided  in 
said  territory  for  a  period  oi  six  months  immediately  preced- 
ing Aid  election  "  being  exactly  the  same  as  those  of  tlie 
omitted  clause,  ^^had  not  resided  in  said  county  of  Dofia  Ana 
for  a  period  of  three  months  immediately  preceding  such 
election/'  made  it  very  natural  for  the  compositor  to  skip  the 
elanee  by  thinking  that  he  was  at  the  end  of  the  latter  when 
really  at  the  end  of  the  former. 

Bat  however  the  mistake  occurred,  it  is  not  questioned 
that  the  respondents  intended  to  deny  the  allegations  of  the 
notice  seriatinify  as  they  were  stated. 

llie  failure  to  do  so  was  practically  giving  up  their  ease 
in  advance. 

An  answer  ecmtai&ing  voch  an  omission  was  equal  to  no 
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answer  at  all.  The  contestant  was  as  fully  entitled  to  jnd^ 
ment  on  this  one  omission,  as  if  the  denials  of  the  entire 
series  of  allegations  in  the  notice  had  been  omitted,  and,  of 
course,  no  one  would  intentionally  incur  the  trouble  and  ex- 
pensQ  of  a  protracted  litigation  on  pleadings  known .  to  be 
defective  as  a  foundation. 

It  was  argued  by  counsel  for  the  contestant  that  under  the 
circumstances  could  the  decision  of  the  court  below  in  deny- 
ing the  motion  to  amend  be  reviewed  here,  because: 

1st.  If  the  provisions  of  the  election  law  are  mandatory, 
then  the  judge  had  no  power  to  grant  an  amendment,  and  his 
refusal  of  course  cannot  be  reviewed ;  and, 

2d.  If  those  provisions  are  not  mandatory,  and  hence  the 
judge  below  had  power  to  allow  an  amendment,  then  thesab- 
ject  was  one  of  those  entirely  within  his  sound  discretion — 
appealing  to  his  judicial  conscience — and  not  subject  to  re- 
vision on  appeal. 

But  in  this  they  ignored  a  third  possible  situation,  viz. : 
If  the  judge  below  possessed  the  discretionary  power  to  allow 
an  amendment,  but  believed  that  he  did  not  possess  it,  and 
consequently  denied  the  motion  not  in  the  exercise  of  his 
judicial  discretion,  but  distinctly  on  the  ground  that  he  did 
not  possess  any  power  or  discretion  at  all. 

In  this  last  case,  the  action  of  the  judge  would  be  founded 
on  a  mistake  of  law,  and  consequently  reviewable,  and  the 
appellate  court  in  overruling  his  decision,  would  simply  re- 
mand the  question  to  the  judge  for  the  exercise  of  that  sound 
discretion  which  he  had  declined  to  act  upon  before,  because 
he  believed  that  he  did  not  possess  the  power. 

The  allowal  or  refusal  of  an  amendment  is  generally  a  mat- 
ter of  discretion  with  the  judge  to  whom  the  application  is 
made ;  and  bad  the  learned  judge  below  considered  this  appli* 
cation  upon  its  merits,  and  decided  it  in  the  exercise  of  his 
judicial  discretion,  it  is  at  least  doubtful  whether  this  comt 
could  have  properly  overruled  his  determination  on  apped* 
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On  this  point  the  contestant's  counsel  argned  ably  and 
fnllj,  producing  a  long  array  of  authorities  to  sustain  their 
poeitioOy  that  the  execution  of  this  discretion  is  not  review- 
able in  an  appellate  court,  but  I  do  not  think  that  this  ques- 
tion reslly  enters  into  the  consideration  of  this  case ;  for,  as 
appears  from  the  language  of  the  judge  himself,  in  his  writ- 
ten opinion,  and  as  was  conceded  by  all  parties  on  the  argu- 
ment, the  judge  denied  the  motion  for  leave  to  amend,  not 
on  its  merits  or  in  the  exercise  of  his  discretion,  but  on  the 
express  ground  that  the  judge  in  such  cases  has  no  discretion 
at  all  to  exercise. 

His  words  are,  *^  these  statutory  provisions  as  to  time  of 
filing  and  serving  the  notice  of  contest,  answer  and  reply,  are 
really  statutes  of  limitation,  taking  from  the  judge  all  discre- 
tion as  to  extending  the  time." 

This,  then,  is  the  real  question  for  consideration,  '^  whether 
the  judge,  before  whom  an  election  contest  is  being  tried 
in  a  proper  case,  has  a  discretionary  power  to  grant  leave  to 
amend  after  the  expiration  of  the  time  for  answering  fixed 
by  statute  !  " 

There  is  no  doubt  that  where  such  power  really  exists,  and 
a  jndge  declines  to  exercise  it  for  the  avowed  reason  that  he 
believes  he  does  not  possess  such  power,  it  is  good  ground 
for  revenaL 

"Where  a  judge  at  circuit  has  a  discretion  to  allow  an 
amendment  of  the  pleadings,  but  refuses  to  exercise  it,  on  the 
ground  of  want  of  power,  such  refusal  is  error  of  law  and 
ground  of  appeal."  See  RumM  v.  Conn^  20  N.  T.,  81,  and 
other  cases  cited ;  1  Wait's  N.  Y.  Digest,  79 ;  17  Minn.,  396, 
in  analogous. 

Before  proceeding  to  examine  the  question  of  power,  I 
think  it  not  out  of  place  to  remark  that  in  the  first  judicial 
<&trict,  it  has  been  exercised  in  various  cases  since  the  enact* 
ment  of  the  existing  law,  and  without  a  single  suggestion  by 
oonaael,  eveQ  in  oontests  exdting  much  public  interesti  that 
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there  was  donbt  of  the  existence  of  mxeh  power,  or  ihe  pro- 
priety of  its  exercise. 

.TlioB  in  tlie  case  of  Santaa  Munea  v.  Juan  Sa/nehe/^  which 
was  one  of  the  so  called  "  Taos  election  cases^"  which  created 
some  excitement  in  1879,  the  notice  of  contest  was  filed 
December  11th,  the  answer  was  not  filed  till  February  11th, 
the  time  having  been  extended  by  consent;  on  Febroary 
28th  a  replication  was  filed  ;  and  as  late  as  April  9th  notice 
was  given  by  the  respondents  of  a  motion  to  amend  their 
answer  by  inserting  new  matters.  It  was  not  oppoeed, 
although  the  case  was  being  strongly  contested,  and  an  order 
wajs  made  granting  tlie  leave,  yet  the  amendment  was  a  very 
material  one,  involving  no  less  tlian  107  votes  in  ten  differ* 
ent  precincts,  which  were  then  for  the  first  time  alleged  to 
be  illegal.  This  was  of  coarse  a  far  stronger  case  than  that 
now  in  qnestion.  in  which  simply  a  denial,  obvionsly  omitted 
by  accident,  was  to  constitute  the  amendment,  but  it  is  only 
referred  to  as  showing  that  the  power  of  the  judge,  in  the 
execution  of  his  jndicial  discretion  to  allow  such  an  amend* 
ment,  had  not  been  doubted  hitherto  in  the  first  district 

The  territorial  statutes  relative  to  election  contests  contain 
nothing  whatever  as  to  amendments. 

It  is  at  least  very  doubtful  whether  the  liberal  provisions 
of  law  relative  to  amendments  in  ordinary  civil  cases,  which 
have  existed  in  this  territory  for  ov^er  thirty  years  (see  AiCt  27 
of  July  12,  1851),  apply  to  a  contested  election  case  under 
the  recent  statutes.  So  that  we  are  compelled  to  look  for 
guidance  to  the  rules  of  the  common  law,  and  the  general 
principles  which  should  govern  such  cases. 

Much  stress  has  been  laid  by  counsel  on  the  words  ^^  within 
the  time  aforesaid  "  in  section  2  of  the  act  of  1876,  p.  M4, 
General  Laws,  and  the  precise  technical  signification  and 
power  of  those  words  gave  rise  to  a  large  amonnt  of  dia- 
cufision. 

On  the  one  aide  it  was  contended  that  tbay  vena  ^  wwrdsof 
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limitatioD ;"  tliat  ibey  abeolatelj  and  irremediably  limited  tbe 
time  in  wbieb  a  denial  of  tbe  alleged  facts  ccmld  be  inter- 
poeed^  and  that  od  the  expiration  of  that  time  there  web  no 
poww  in  the  courts  to  extend  it  or  allow  an  amendaaent  of 
sQeh  denial,  no  matter  how  strongly  the  application  might 
appeal  to  its  sena^  of  right  and  jnstiee.  Thongh  the  sick- 
nes  of  the  eontestant,  or  the  death  of  his  counsel,  might 
have  delayed  the  filing  of  the  answer ;  thongh  the  messen- 
ger  charged  with  it  might  have  been  waylaid  on  his  jonrney ; 
thongh  by  accident^  or  frand  or  coUosion,  some  material 
.rords  might  be  omitted  from  it ;  though  evidence  of  gigantic 
fraad  might  be  discovered  the  day  after  the  expiration  of 
the  twentieth  day ;  though  it  might  become  patent  to  all  that 
the  will  of  the  people  was  being  disregarded  and  subverted, 
vet,  according  to  this  view,  these  words  presented  such  an 
absolnte  and  positive  barrier  to  any  remedial  action  by  the 
court,  that  all  opportunity  for  relief  was  cut  off. 

On  tbe  other  hand,  it  was  argued  that  these  word%  while 
they  fixed  the  time  in  which,  in  ordinary  casBes  and  without 
the  direct  action  of  the  court,  the  answer  should  be  served, 
and  the  issuer  made  up,  yet  that  neither  by  the  language 
Qsed,  ju»  according  to  the  intent  and  purpose  of  Uie  law, 
were  they  so  distinctly  mandatory  and  absolutely  prohibitory, 
as  to  prevent  ihe  court,  in  a  proper  case,  in  furtherance  of 
jastice,  and  in  the  exercise  of  its  sound  judicial  discretion, 
from  allowing  an  amendment  afterwards. 

So  far  as  the  precise  language  employed  is  concerned,  it 
wag  shown  that  it  does  not  difiEer  materially  from  that  used 
in  many  statutes  in  various  states  as  to  times  for  pleadings 
both  in  ordinary  cases,  and  also  in  election  contests,  in  con- 
fctming  which  the  courts  have  held  not  only  that  the  limita- 
tion did  not  prohibit  the  allowance  of  an  amendment  in  fur- 
tlieranee  of  justice,  but  that  the  time  might  be  extended  in 
i  fTOfer  eaee  and  iw  good  cause  shown,  for  the  filing' and 
serving  of  tlie  eatiie  pleading*    Not  to  go  outside  of  easaa 
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of  election  contests  for  precedents  or  illustrations,  the  case 
of  Dale  V.  Irwin^  78  111.,  171,  is  an  important  one,  and 
specially  so  with  ns,  because  the  statute  under  which  the 
election  contest,  which  is  its  subject,  was  conducted,  is 
quite  analagons  to  ours. 

This  statute  is  chapter  46  of  the  system  of  laws  which, 
under  the  new  constitution,  went  into  effect  July  1,  1873. 

Section  113  provides  that  the  persons  desiring  to  contest  an 
election,  shall,  "  within  30  days  "  after  the  declaration  of  the 
result,  file  with  the  clerk  of  the  court,  a  statement  in  writing, 
setting  forth  the  points  on  which  he  will  contest  the  election. 

The  election  in  question  was  held  April  13,  1874,  and  the 
"statement"  was  filed  within  30  days.  At  the  October 
term  of  the  court,  the  defendant  moved  to  quash  the  petition, 
and  the  motion  was  granted. 

"  Whereupon  the  petitioner  obtained  leave  to  amend  the 
petition,  which  was  done."  Afterwards,  at  the  same  term, 
leave  was  granted  to  the  petitioner  to  amend  his  amended 
petition,  which  was  done. 

The  defendant  moved  to  strike  the  amended  petition  from 
the  files,  and  subsequent  to  the  second  amendment,  again 
moved  to  strike  from  the  files,  both  of  which  motions  were 
disallowed. 

On  appeal,  the  court  says,  "  The  ground  assumed  by  the 
appellee  in  his  exception  to  the  order  allowing  the  petition  to 
be  amended  is,  that  this  being  strictly  a  statutory  proceeding, 
the  petitioner  should  be  confined  to  the  points  made  in  his 
original  statement,  or  petition  ;  that  the  proceeding  being 
neither  in  chancery,  nor  at  the  common  law,  the  court  had 
no  power  to  allow  amendments  of  any  kind,  but  should  be 
guided  by  the  statute  alone,  and  as  no  provision  is  made 
therein  for  amendments,  the  court  was  powerless  to  allow 
them.  *  *  *  We  cannot  think  the  position  taken  by 
defendant  as  to  the  meaning  and  purpose  of  this  act,  tenable 
or  just    If  he  is  right  in  seeking  to  confine  the  contestant 
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to  the  points  contained  in  his  original  Btatement^  great  injna- 
tioe  might  be  done  in  many  oasea.''  And  the  conrt  enstained 
the  amendments. 

It  will  be  observed  that  in  this  case  the  amendments  were 
made  five  months  after  the  prescribed  time  had  expired,  and 
when  the  period  for  actual  trial  had  arrived. 

Again,  the  act  of  congress  as  to  contested  elections  (Feb. 
19, 1851),  provides  that  the  contestant  shall,  "  within  thirty 
dajB  after  said  election,  give  not  ice,''  etc.  Yet  the  allow- 
anoe  of  amendments  and  of  more  time  to  prepare  and  file 
tiuB  notice  are  frequent,  and  in  one  case  {Wright  v.  FvUer^  1 
Bortlett,  112),  the  true  rule  of  constraction  was  tersely 
stated  as  follows :  ^*  This  statute  shall  receive  a  reasonable 
eoDstrnction ;  one  that  will  carry  out  and  not  defeat  its  spirit 
and  purpose." 

A  ease  very  nearly  analogous  is  found  in  SteveMon  v.  Lom- 
rmob  tried  in  Pennsylvania,  in  1862;  This  was  a  contested 
election  case,  and  the  question  which  arose  was  based  on  the 
following  language  in  the  statute,  being  part  of  the  fifth 
section  of  the  act  of  July  2,  1839  :  ^*  The  court  shall  hear 
and  determine  such  contested  election  at  the  next  term  after 
the  election  shall  have  been  held."  On  the  one  side  it  was 
contended  that  no  action  having  been  taken  by  the  court  at 
the  ''next  term"  after  the  election,  its  jurisdiction  had 
ceased  and  its  power  was  gone ;  that  the  language  was  man- 
datoiy  and  imperative,  and  the  limitation  absolute. 

On  the  other  hand,  it  was  insisted  that  the  provision  should 

be  connted  to  be  merely  directory,  and  that  there  should  not 

be  a  denial  of  justice  and  a  disregard  of  the  expressed  will 

of  the  people  at  the  polls,  simply  on  account  of  an  informal- 

itj  in  the  method  or  time  of  bringing  the  matter  before  the 

oonrt.    The  decision  of  the  court  sustained  the  latter  view, 

md  the  following  language  of  the  opinion  delivered  then  is 

«o  appropriate,  that  it  might  almost  have  been  written  for  this 

GWG^  and  18  well  worthy  to  i)e  reproduced  here.    It  was  as 
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follows :  ^^  The  desTgn  of  tl>6  laiw  is  to  eeoni^  an  iovestiga- 
tkm  of  a  matter  in  wbioli  the  eitizene  generally  and  the  can- 
didate claiming  title  to  the  office  by  election  are  deeply 
interested.  Questions  are  involved  in  anch  an  iB&rae  of  the 
gravedt  impoi*tanee,  affecting  alike  the  higliest  principles  e4 
honesty  and  fair  dealing  between  man  and  man,  the  fmtj 
of  tlie  ballot  box,  and  the  vindication  of  the  elective  right 
of  the  citizens  of  the  commonwealth ;  to  gnard  these  rights, 
each  of  them  sacred  and  worthy  of  legislative  protection, 
the  courts  are  enjoined  to  investigate  the  merits  of  the  case, 
and  finally  determine  the  same  according  to  law.  ♦  ♦  • 
Is  the  law  to  be  regarded  as  a  dead  letter  t  Are  the  citi* 
zens  and  contestants  alike  to  be  tnrned  away  and  told  that 
the  stroke  of  the  clo(^  has  paralyzed  the  arm  of  the  conrt, 
and  that  they  must  go  without  remedy  for  an  alleged  viola- 
tion of  public  and  private  rights^  because  that  which  was  not 
of  the  essence  of  the  thing  to  be  done  had  not  been  eom« 
plied  with  by  the  officer  of  the  law,  either  with  or  without 
cause  f  I  think  not  I  can  gather  no  such  meanhig  from 
the  act,  and  can  regard  the  command  as  to  time  only  in  the 
light  of  an  injunction  to  the  judges  to  speed  the  cause,  and 
at  the  next  term,  if  possible,  fulfill  the  material  requirements 
of  the  law,  by  finally  deteimining  the  case  upon  its  merits. 
Any  other  view,  it  seems  to  me,  reverses  the  natural  order  of 
things ;  prefers  the  unimpoi*tant  to  the  material ;  givei  to 
the  minor  consideration,  namely,  the  time  within  wfaiob  a 
decision  is  to  be  rendered,  preeedence  of  the  more  sabstan- 
tial  and  weighty  matters  of  the  law  nnder  consideration,  for, 
certainly,  it  is  far  more  essential  that  the  conrts  shall  decide 
the  main  question  than  allow  it  to  fall  dead  before  the 
judges,  who  are  enjoined  to  decide  upon  it  finally,  and  upon 
its  merits,  by  language  quite  as  explicit  as  that  used  to  indi- 
cate the  time  within  which  it  ought  to  be  determined :" 
Brightley,  p.  632.  The  only  words,  according  to  the  estab- 
lished rules  of  construction,  which  are  absolutely  prohibit- 
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orj,  fw  se,  are  words  of  negation.  NegatiTO  words  are 
reqmred  in  order  to  make  n  statute  bo  imperative  as  to  cnt  <^ 
lU  remedial  power  of  the  courts. 

Bacon's  Abridgment,  toI.  9,  p.  234,  under  the  title  ^  Stat- 
ute," states  the  proposition  distinctly,  and  gives  a  number  of 
illustrations,  among  which  are  the  following:  If  a  statute 
without  any  negative  words  declare  that  deeds  shall  Irnve  in 
evidenee  a  certain  effect,  provided  particular  requisites  are 
complied  with,  this  does  not  prevent  their  being  used  as  evi- 
denee, though  the  requisites  were  not  complied  with :  Jixok' 
wn  9.  Bradiy  2  Gaines,  169. 

^Though  64  Geo.  Ill,  c.  84,  enacted  that  the  Michaelmas 
quarter  sessions  shall  be  held  in  the  week  next  after  the 
eleventh  of  October,  it  is  held  merely  directory,  and  those 
e^ons  may  still  be  held  at  another  time;  but  negative 
words  would  have  made  the  statute  imperative :"  Hw  v.  Jus- 
iicB  qf  Z&icestery  1  Bar.,  etc.,  6. 

In  Dwarris  on  Statutes,  2d  London  ed.,  417,  after  laying 
down  this  distinction  very  clearly,  and  enforcing  it  by  a 
camber  of  cases,  the  following  example  is  cited,  which  seems 
quite  pertinent  to  the  question  now  under  consideration : 
** So,  where  the  question  was  whether  an  appointment  of 
orerseer,  made  after  the  expiration  of  the  time  limited  by  a 
statute  for  such  appointment  was  valid,  it  was  held  to  be  so, 
for  the  statute  (48  Eliz.,  c.  4)  ought  to  receive  a  liberal  con- 
»tmeti<Hi.  Although  the  statute  be  introductory  of  new  law, 
no  negative  ought  to  be  implied :"  Rex  v.  Sparrow y  Bolt,  11. 

Had  the  language  of  our  law  under  consideration  been, 
**  within  the  time  aforesaid  and  not  afterwards,"  or  liad  it 
eoatained  some  such  provisimi  as,  ^^  and  no  pleading  shall  be 
filed,  and  no  amendment  thereto  allowed,  after  the  time 
hereinbefore  designated,"  the  language  itself  would  have 
been  in  such  form  as  to  have  admitted  of  no  question  as  to 
its  mandatory  cliaraeter.  The  negative  words  woald  have 
shown  that  the  legislature's  intent  was  absolutely  to  prohibit 
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any  action  after  the  periods  designated,  and  we  should  have 
been  precluded  from  any  other  construction,  howeyer  unfor- 
tunate such  a  provision  might  have  been  in  its  resnlts,  or 
however  strongly  such  an  imperative  limitation  might  appear 
to  work  against  the  object  intended  to  be  accomplished  by 
the  law. 

For  it  is  the  first  principle  of  the  legal  constraction  of 
statutes  that  courts  cannot  alter  by  jndicial  interposition  or 
construction  that  which  is  clear  and  nnambignons  in  the  law 
itself.  Thus  Vattel  says,  "  the  first  general  maxim  of  inter- 
pretation is  that  it  is  not  allowable  to  interpret  what  has  no 
need  of  interpretation."  Domat  expresses  the  same  idea  as 
follows : 

"  If  the  language  of  a  law  clearly  expresses  its  meaning 
and  intent,  that  intention  must  be  carried  out "  (see.  284), 
and  Sedgwick  briefly  states  the  proposition,  that  ^^  where  the 
statute  is  plain,  no  room  is  left  for  construction : "  Sedgwick 
on  Statutes,  etc.,  231,  citing  Forber  v.  Blighty  2  Oranch,  858 
and  399. 

But  in  the  statute  in  question,  no  such  negative  words 
appear.  Those  employed  are  affirmative,  and  while  thej 
certainly  direct  as  to  the  manner  in  which  the  legislature 
desired  the  proceedings  on  the  contest  to  be  conducted,  yet 
we  are  not  precluded  from  considering  whether  the  fulfill- 
ment of  the  intent  of  the  law  and  the  accomplishment  of  its 
objects,  may  not  be  of  such  paramount  importance  as  to 
justify  a  court  in  the  execution  of  its  sound  discretion  in 
allowing  an  amendment  to  a  pleading  even  after  the  time  so 
designated. 

The  object  of  a  law  is  always  the  first  thing  to  be  con- 
sidered. Laws  are  passed  by  legislatures  with  the  intention 
of  accomplishing  something — ^not  of  being  mere  aggregations 
of  words  in  the  statute  book,  without  force  or  effect.  And 
when  that  object  is  clear  and  obvious,  it  is  unreasonable  to 
suppose  that  the  legislature  intended  that  some  provision  aa 
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to  tbe  details  of  the  methods  arranged  for  its  accomplishment 
should  be  so  strictly  construed  as  to  defeat  the  attainment 
of  the  object  itself.  This  would  be  making  the  means  para- 
monnt  to  the  end,  and  elevating  the  form  above  the  substance. 
Sedgwick  sajs,  in  examining  such  matters,  the  first  matter 
for  coDfiideration  is  ^'  the  object  to  be  attained/'  the  second, 
"  the  means  to  be  employed  : "  Const  Stat.  Law,  229.  And 
this' is  bat  patting  into  language  what  is  the  common  sense 
of  the  matter,  because  the  object  is  jiot  selected  in  order  to 
provide  certain  means,  but  the  means  to  carry  out  the  object. 
The  methods  prescribed  are  of  no  consequence  of  themselves, 
they  tfe  simply  valuable  in  order  to  attain  tlie  object  sought. 
If  they  do  not  succeod  in  accomplishing  that,  they  are  use- 
len ;  if  they  actually  prevent  its  accompliBhment,  they  are 
woxse  than  useless.  They  then  cease  to  be  means,  and  become 
obBtmctions.  ' 

Ifow  let  us  apply  these  suggestions  to  the  law  before  us. 
The  object  of  the  law  as  to  contested  elections  is  obvious. 
There  is  and  can  be,  no  dispute  about  it  It  is  to  carry  out 
the  will  of  the  people  as  expressed  at  the  election,  by  putting 
into  office  the  persons  really  elected.  That  is  its  object  and 
oolyobjeeL 

To  aecomplish  this,  it  provides  certain  methods  of  proce- 
dare ;  that  an  issue  sliall  be  framed  as  to  disputed  points  and 
rabmitted  to  a  court,  and  that  in  such  framing  each  party 
shall  have  a  certain  time  in  which  to  file  his  statoment,  etc. 
Theee  are  convenient  and  proper  provisions,  looking  to  the 
orderly  administration  of  justice  in  such  cases.  But  these 
details  of  practice  are  not  to  be  construed  as  of  such  cast-iron 
rigidity  as  to  defeat  the  whole  object  of  the  law  itself. 

Had  the  power  of  decision  been  delegated  to  a  derk  or 
fiome  miQisterial  officer,  whose  authority  could  extend  no 
fncth^  than  the  mmple  counting  of  votes,  and  declaring  a 
result,  there  might  have  been  no  redress  in  case  of  accident 
or  mistake.  But  the  law  very  properly  provides  for  adjudi- 
25 
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cation  by  a  court  or  a  tribunal  which  has  the  inherent  power 
sabject  to  the  limitation  of  Btatutes,  to  allow  amendments  in 
furtherance  of  justice,  and  to  construe  uncertain  expressions 
in  laws  so  as  to  uphold  rather  than  defeat  their  primary 
object 

Several  cases  cited  hj  the  connsel  for  contestant  apparently 
opposed  to  this  view,  will  be  found  to  refer  only  to  a  failure 
to  file  and  serve  the  first  notice  in  the  case,  that  which  is  its 
initiatory  step,  in  the  time  specified :  CostiUo  v.  St.  Louis 
County  Courtj  28  Mo.,  259 ;  Corbett  v.  Bradley^  7  Nev., 
107,  etc  But  that  is  an  entirely  different  proposition,  for 
this  particular  failure  goes  to  the  jurisdiction  of  the  court 
itself.  If  the  case  is  not  commenced  within  the  prescribed 
period,  then  the  court  has  no  jurisdiction  of  it,  and  it  cannot 
possibly  give  to  itself  jurisdiction  by  any  act  of  its  own — ^it 
cannot  allow  an  amendment  or  grant  an  extension,  in  a  mat- 
ter which  is  not  legally  before  it  at  all ;  but  when  its  juris- 
diction has  once  been  gained  by  a  proper  commencement  of 
the  proceedings,  then  the  court  has  full  power  to  do  what- 
ever is  necessary  for  its  proper  progress  in  future. 

Again,  it  was  argued,  and  several  autliorities  were  cited  to 
sustain  the  proposition,  that  courts  should  not  look  with  favor 
on  applications  to  amend  made  after  the  time  prescribed 
because  the  party  injured  by  the  defective  pleading  is  in  that 
position  by  his  own  fault,  laches  or  misfake,  and  if  he  has 
neglected  the  proper  measures  for  defense,  he  must  abide  the 
result  of  his  own  carelessness ;  and  that  in  the  construction  of 
statutes  which  prescribe  precise  and  definite  times  for  the 
performance  of  certain  things,  this  principle  should  be  applied 
and  a  strict  construction  be  adopted. 

But  this  rule,  while  applying  generally  to  actions  between 
individuals,  I  think  is  too  narrow  to  be  necessarily  followed 
in  cases  where  far  broader  and  more  extensive  interests  are 
involved. 

In  most  cases  which  involve  only  the  rights  of  the  respeo- 
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tive  partiea  and  affect  no  one  else,  a  party  maj  lose  bis  rights 
and  remedies  by  laches,  inattention  or  mistake  of  law,  and 
this  is  necessary  for  the  prompt  adjndication  of  questions  and 
isperiiaps  bat  a  fair  and  proper  penalty  for  the  carelessness  of 
the  party  or  his  attorney.  He  only  is  interested,  and  be  can 
by  consent  or  stipulation  or  default  abandon  all  his  rights,  as 
fally  as  he  has  power  to  control,  gi^e  away  or  waste  his  pro* 
perty  if  he  is  so  disposed. 

Bat  there  are  certain  classes  of  cases  which  are  not  simply 
between  the  parties  appearing  on  the  record,  but  by  which 
the  whole  community  is  affected,  and  in  which  it  has  an 
interest 

hi  diTorces,  for  example,  there  are  questions  of  public 
policy  and  the  maintenance  of  the  institutions  of  society  in- 
volved, which  are  considered  by  the  law  as  paramount,  even 
to  the  desires  of  the  individuals  concerned,  and  no  decree 
can  be  obtained  by  the  laches,  the  default  or  even  the  con- 
sent or  request  of  the  parties  alone. 

Such  a  course  would  be  contra  horioa  moreSy  would  place 
an  institution  which  lies  at  the  basis  of  the  frame-work  of 
modem  society  at  the  mercy  of  the  caprice  of  individuals,  and 
oonld  not  be  tolerated  for  a  moment  without  an  entire  change 
in  our  civilization. 

Id  the  case  of  an  election  the  public  interest  is  even  broader. 

The  official  is  not  elected  solely  for  his  own  gratification 
or  eoiolument,  but  for  the  public  good.  The  people  select 
him  as  their  chosen  representative  to  perform  the  duties  of 
a  particular  position,  and  it  is  they  who  have  the  primary 
ami  greatest  interest  in  the  result  of  the  election.  In  many 
states  the  performance  of  the  duties  of  certain  offices  is  made 
obligatory  on  those  elected  or  appointed ;  they  are  not  per- 
mitted to  decline  to  act,  and  are  subject  to  penalties  for  a 
failure  to  perform  the  duties. 

In  no  case  can  an  elected  officer,  by  declination  or  rosigna- 


388  SUPREME  COUKT  OF  HXW  MKXIOa 


Bull  ▼.  Southwick. 


tioD,  alter  the  intention  of  the  people  so  far  aa  to  elect  some 
one  else,  whom  they  have  not  chosen. 

It  may  be  broadly  stated  that  the  minority  cannot  eleot 
in  any  case.  Thns,  in  this  country,  it  is  well  settled  that 
where  it  appears  that  the  majority  candidate  is  ineligible, 
and,  therefore,  cannot  assnme  the  duties  of  the  office,  yet 
that  does  not  elect  the  candidate  having  the  next  highest 
number  of  votes.  It  has  been  evident,  by  the  result  of  the 
election,  that  he  is  not  the  choice  of  the  majority,  and  be  can- 
not be  forced  into  office  by  the  courts  after  being  rejected 
by  the  people :  Commonwealth  v.  Olideyj  66  Pa.  St.,  270 ; 
Saunders  v,  HayneSy  13  Cal.,  145 ;  State  {Wisconsin)  v,  (Hle$j 
1  Chand.,  112;  State  v.  Smith,  U  Wisr.,  49T ;  Opinion  of 
Judges,  32  Me.,  597 ;  State  v.  Boal^  46  Ma,  628,  etc 

If  A  and  B  are  candidates  for  an  office,  and  A  receives  800 
votes  and  B  200,  A  cannot,  by  declining  or  resigning,  put  B 
into  the  office.  It  is  not  a  question  between  A  and  B,  but  one 
in  which  the  people,  who  are  to  elect,  have  the  highest  and 
most  vital  interest.  In  such  a  case,  whether  A  accepts  the 
office  or  not,  it  is  certain  that  B  is  not  their  choice ;  and  no 
action  on  the  part  of  the  one  individual  A  can  change  the 
expression  of  the  popular  will,  or  put  into  office  a  man  not 
elected  by  the  people.  And  if  A  cannot  do  this  by  resigna- 
tion, it  is  equally  obvious  that  he  cannot  do  it  by  stipulation 
or  consent,  or  abandonment,  or  collusion,  or  by  any  act  of  his 
own.  He  is  not  the  electing  power,  but  the  whole  people  of 
the  state,  county  or  district  are.  The  object  of  a  popular 
election  is  to  ascertain  tlie  choice  of  the  people,  and  the  ob* 
ject  of  laws  relating  to  elections  and  election  contests^  ii  to 
carry  into  effect  the  people's  will,  as  there  expressed. 

The  language  of  Chief  Justice  Field  of  California,  now  of 
the  Supreme  Court  of  the  United  States,  tersely  states  what  I 
believe  to  be  the  true  doctrine  in  eases  of  this  nature. 

"  The  public  is  interested  in  a  contest  of  this  diaraoter;  it 
is  not  a  matter  solely  between  the  parties  to  the  record,  and 
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the  popular  will  is  not  to  be  set  aside  upon  a  mere  failure  of 
a  party  to  respond :"    Slarcy  v.  Orove,  15  Oal.,  119. 

From  a  consideration  of  the  whole  subject,  I  believe  that 
there  was  no  intention  on  the  part  of  the  legislature  which 
enacted  onr  contested  election  law  so  to  restrict  and  ham- 
per the  action  of  the  courts  as  to  prevent  the  accomplish- 
ment of  the  great  object  for  which  that  law  was  enacted,  and 
CO  pat  into  office  those  rejected  by  the  people,  instead  of 
those  elected.  I  am  satisfied  that  after  the  court  had  once 
obtained  jarisdiction,  it  had  the  power,  in  the  exercise  of  a 
Boond  discretion,  to  do  all  such  things  as  would  tend  to  a  de- 
termination of  the  contest  in  accordance  with  the  Tacts;  and 
bring  about  a  judicial  result  in  conformity  with  the  ex- 
pressed will  of  the  people  at  the  polls.  I  have  no  doubt,  as 
the  law  in  terms  says  (sec.  8)  that,  ^^  judgment  shall  be  ren- 
dered in  favor  of  the  party  for  whom  a  majority  of  the  legal 
votes  shall  be  proven  to  have  been  cast  at  the  election,"  that 
Then  it  is  shown  to  a  judge  that  by  a  clerical  error  such  a 
jndo^ineut  is  rendered  impossible,  unless  such  error  be  cor- 
rected, it  is  the  duty  of  that  judge  to  entertain  an  applica- 
tion to  amend  such  error  and  decide  on  such  application  as 
the  facts  shown  and  the  expressed  intent  of  the  statute  re- 
qnira. 

So  believing,  I  think  that  the  learned  judge  below  erred  in 
not  considering  the  motion  to  amend  the  respondent's  answer 
OD  its  merits,  and  in  holding  that  he  had  no  power  or  discre- 
tion to  allow  any  amendment 

The  case,  in  my  opinion,  should  be  remanded  to  the  judge 
presiding  in  the  third  district  for  the  exercise,  by  him,  of 
his  judicial  power  and  discretion  in  the  decision  of  the  mo- 
tion made  by  respondents  for  leave  to  file  their  amended 
answer  on  the  facts  as  presented  on  their  application. 
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Yarbkrby,  Appellant. 

Januoitff,  X8SS» 

Ktjrdxs.    (1)  Indictmeni,  in  whom  name  to  he  found. 

Same.    (2)  PracUoo  on  reviow:  ObfeUions  to  grand  and  pM  Juron  noi 

considered, 
SA3IS.    ^  Eoidenee,  itatemenU  ofprUoner  before  and  after  oommiUing  ih$ 

crime  not  part  ef  res  gestm :  Rule  as  tores  gesUs, 
Sams.    (4)  InstriLeiion  as  to  reasonable  doubt  held  properly  r^fkued, 
Sams.    (jS)  Emdenoe  cf  eonversaUon  prior  to  shooting  held  not  admissiN^ 
PnAcncB.    (8)  ExeeptioTU  to  charge  of  court,  must  be  speefflo, 
XuBDEB.    (7)  Instruction  as  to  nature  of  crime, 
Pbacticb.    (S)  Matters  outside  cf  record  not  reviewable. 
New  Trial.    (9)  Nci  granted  for  newly  discovered  emdmee  merdig  oymHf 

UUice, 
MuBOBR.    (10)  Assessment  of  punishment  by  jury,        ^ 
HvRDEB.    (11)  Trial:  Presence  of  accused  necessary:  (12)  and  tM  &• 

presumed, 

t  An  indictment  for  murder  fonnd  in  the  name  of  the  territory  of 
New  Mexico  for  a  violation  of  territorial  law,  is  proper.  It  need  not 
be  in  the  name  of  the  United  States  of  America,  for  a  violation  of  a 
United  States  statute. 

2.  Objections  to  grand  and  petit  jnrors  not  taken  until  after  trial  and 
oonTiction  for  murder,  cannot  be  considered  by  the  Supreme  Court 
on  appeal 

The  defendant  Yarberry,  on  trial  for  murder,  was  a  peace  officer 
whose  duty  it  was  to  disarm  persons  carrying  concealed  weapons. 

[jWl] 
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Shortly  after  hearing  a  shot  in  the  street  in  the  evening,  he  went  out  lu 
company  with  two  other  men,  Yarberry  making  some  remark  just 
before  Ibe  tfiree  went  in  the  direction  of  the  flhot  Then  going  on, 
Yarberry  found  the  deceased,  Campbell,  a  stranger  to  him,  and  un- 
aimed,  slowly  leaving  the  piaoe  where  the  shooting  occurred.  Yar- 
berry called  upon  Campbell  to  stop  and  to  hold  up  his  hands,  and  tit 
Jtihe  fame  instant  he  and  one  of  his  conpanions,  Boyd,  immed lately 
coBnanenoed  filing  at  Campbell,  who  fell  forward  on  his  face  and 
instantly  expired,  pierced  by  six  balls,  all  from  behind— all  enteriog 
Ills  back.  Yarberry,  without  going  near  the  body  of  the  decea.sed, 
turned  and  weni  into  a  calooo.  At  this  place,  four  or  five  minutes 
after  the  shooting,  the  sheriff  asked  Yarberry  "  What  is  the  trouble. 
Milt  7"  to  which  he  laade  aome  reply.  At  the  trial,  counsel  for 
defendant  asked  witnesses  three  questiona,  which  were  ruled  out  by 
t3i6  cotirt,  as  to  what  Yarberry  said  when  he  and  his  companions 
started  to  go  to  the  soene  of  the  shooting,  ^i4iat  he  said  in  reply  to  the 
sheriff's  question,  and  what  he  said  just  prior  to  the  shooting. 

ffM,  that  the  questions  were  properly  disallowed,  what  the  defend- 
ant said  at  the  times  mentioned  not  being  part  of  the  r«  gestcB,  The 
cries  of  bystanders  while  the  thing  is  being  done,  are  original  and  not 
hearsay  evidence,  because  they  are  part  of  the  res  gesia^  but  a  dcfond- 
tnt  may  not  manufacture  evidence  for  himself,  either  before  or  after 
or  in  the  moment  of  the  assault,  and  claim  its  admission  as  part  of 
the  res  gesta.  In  no  Just  sense  can  words  spoken  several  moments 
before  or  after  be  considered  a  part  of  the  thing  done. 

4.  Under  such  a  state  of  facts  as  shown  above,  an  instruction  to  the 
Jury  that  '*  if  you  have  reasonable  doubt  growing  out  of  the  evidence 
as  to  whether  or  not  Milton  Yarberry,  the  defendant,  inflicted  mo  rial 
wounds  upon  Charles  Campbell  which  caused  his  death,  you  mu>t 
acquit  the  defendant,"  is  properly  refused  by  the  court,  as  it  would 
have  put  the  jury  upon  an  unnecessary  inquiry  and  tended  to  con 
fuse  their  minds. 

6.  It  is  not  admissible^  on  a  trial  for  homicide,  to  show  a  conversation 
between  the  deceased  and  a  bartender  prior  to  the  shooting,  the 
defendant  and  the  deceased  being  strangers  to  each  other  and  sucli 
conversation  not  being  in  the  nature  of  threats,  it  not  having  been 
shown  that  the  deceased  had  committed,  attempted  or  threatened  to 
commit  a  felony,  and  the  conversation  not  having  come  to  the  cars  of 
the  defendant,  Yarberry. 

0w  A  general  exception  to  the  chai^ge  of  the  court  to  the  jury  will  not  be 
considered  by  the  Supreme  Court  on  review.  The  several  matters 
excepted  to  must  be  distinctly  specified. 

7»    Instruction  to  Juiy  that  the  evidence  showed  the  offense  with  which 
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tbe  defendant  was  charged  wae  either  murder  in  the  lint  iifligret  of 
justifiable  homicide,  held  not  orroneoas. 

8.  A  point  not  made  a  part  of  the  record  wST  not  be  considered. 

9.  Xewlj  dSacovered  erridenee  that  is  merely  eomulatire  will  not  Wtt^ 
rant  the  granting  of  a  new  trial. 

lOt  Where  the  indictment  chargea  murder  In  the  ftmt  degiee,  tbe  punkb- 
ment  for  which  ia  fixed  by  law  aa  death,  a  verdict  that  the  Jury 
**  unanimously  find  the  defendant  guilty  as  charged  in  the  indict^ 
ment,"  is  not  objectionable  for  not  assessing  the  punishment 

11.  Jn  eases  of  felony,  the  defendant  must  be  peisooaDy  present  dusfng 
all  the  proceedinga  and  must  so  appear  on  record.  But- a  formal 
STerment  of  defendant's  presence  during  trial  is  not  necessary  whes 
it  can  be  Inferred  from  the  record,  from  averments  therein  as  to  his 
being  present  at  arraignment,  his  giving  evidence,  his  presende*  wbsa 
the  verdict  was  rendered  and  at  the  notion  !»  s  now  trtaL 

li  The  presence  of  the  prisoner  daring  trial  for  »  felony  is 


Appeal  from  the  District  Court  for  Bernalillo  eounty. 

John  R,  KiKiebel^  for  appellant 

I.  The  defense  was  clearly  entitled  to  prove  what  was  said 
by  the  deceased,  shortly  before  the  homicide,  in  the  presence 
of  the  witness  Greenleaf ;  and  the  objection  to  the  said  state- 
ment, namely,  that  it  was  incompetent  and  irrelevant,,  onght 
not  to  have  been  sastained. 

1.  If  the  course  of  examination  was  objectionable  on  any 
otber  ground,  the  failure  to  specify  such  other  ground  amounts 
to  a  waiver  of  further  objection,  and  the  prosecution  can 
now  insist  only  on  the  ground  actually  specified :  Ma/rston 
V.  Gold,  69  N.  T.,  220-228, 

2.  The  prosecution  objected  prematurely,  and  having,  in 
making  the  objection,  assumed  that  the  suppressed  statement 
would,  if  permitted  to  be  proved,  disclose  incompetency  and 
irrelevancy,  such  objection  was  bad,  unless  such  statement 
conld  not  in  any  view  be  competent  or  relevant, 

3.  The  prisoner  was  entitled  to  the  benefit  of  the  state- 
ment, if  anything  at  the  interview  in  question  could  possibly 
have  been  said  by  the  deceased  that  would  have  been  com- 
petent, relevant  and  material  evidence  for  the  defense. 
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'  4.  The  prisoner  was  not  bonnd  to  ask  leading  questions, 
or,  in  the  absence  of  any  inquiry  from  the  courts  to  make 
any  statement  or  ofier  respecting  what  he  intended  to  prove 
by  the  witness. 

5.  Every  intendment  is  against  the  prosecution  for  sup- 
pressing the  testimony,  and  in  favor  of  the  importance  of 
the  latter.    See  Stokes  v.  People^  53  N.  Y,,  183. 

6.  Therefore  the  appellant  is  now  entitled  to  daim  that, 
if  the  statement  of  the  deceased  had  been  allowed  in  evi- 
dence, it  would  have  established  animosity  on  his  part  against 
the  appellant ,  and  the  utterance  by  the  deceased,  shortly  be- 
fore the  homicide,  of  threats  against  the  appellant 

7.  Such  proof  would  have  been  material,  and  possibly 
controlling  in  the  appellant's  favor,  when  taken  in  connection 
with  the  other  circumstances  of  the  killing,  as  presented  in 
the  appellant's  evidence. 

It  would  have  tended  directly  and  effectually  to  the  cor* 
roboration  of  the  appellant's  account  of  the  occurrence: 
StoJcea  V.  People^  53  K  T.,  164,  175  ;  People  v.  Arnold^  16 
CaL,  476 ;  People  v.  Scroggins^  37  Cal.,  676 ;  Wiggins  v. 
People^  93  U.  S.,  465  ;  Davidson  v.  People^  4  Col.,  145. 

IL  The  defense  was  also  entitled  to  prove,  as  part  of  the 
res  gestcBj  first,  by  the  witness  Konan,  what  appellant  said, 
after  the  "first  shot"  was  fired,  and  immediately  preceding 
the  tragedy ;  and,  secondly,  by  the  witness  Annijo,  what  the 
appellant  said  to  the  sheriff  who  arrested  him,  in  response 
to  a  question  of  the  latter,  four  or  five  minutes  after  the 
tragedy. 

1.  It  must  always  be  borne  in  mind  that  the  appellant  was 
an  ofilcer  of  the  law  (a  constable),  charged  with  die  duty  of 
arresting  the  deceased  for  the  hitter's  infraction  of  the  law 
against  carrying  and  using  deadly  weapons:  Prince's  Laws^ 
314^  sees.  9,  13 ;  see,  also,  Id.y  p.  258,  sees.  4,  5 ;  and  for 
malicious  and  disorderly  conduct :  Id.,  p.  259,  sec  6,  chap. 
8 ;  and  that,  in  this  view,  the  res  gestcs  commenced,  as  soon 
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as,  bj  the  inf  onnation  and  pursuit,  the  appellant  was  brought 
into  official  relation  with  the  deceased,  pursuing  and  attempt- 
ing to  arrest  the  latter  on  complaint  made,  no  warrant  or 
di&play  of  oflGicial  badge  or  authority  being  necessary: 
Prince's  Laws,  814,  sea  9 ;  Caufort  v.  People^  5  BI^  404^ 
Readv.  StaU,  44  Miss.,  731 ;  McKee  v.  People^  86  K  Y., 
113;  Commonwealth  v.  McPiJcBy  8  Cash.,  181,  1  St  Et., 
sec.  108,  and  note ;  Opinion,  Thatcher,  J.,  9  Ousb.,  86. 

IIL  The  newly  discovered  evidence  upon  which  the  mo- 
tion for  a  new  trial  was  in  part  based,  was  highly  relevant 
and  material,  and  had  it  been  before  the  jury  it  would  un- 
doubtedly have  changed  the  result. 

L  The  affidavit  of  Beese  (the  coroner)  shows  that  the  evi- 
dence was  not  communicated  to  the  prisoner  or  his  counsel 
before  the  trial,  and  it  is  evident,  or  highly  probable,  that  it 
was  not  only  not  obtainable,  but  actually  concealed  from  the 
prisoner  and  his  counsel,  by  unscrupalous  accusers. 

2.  Such  evidence  would  have  strongly  corroborated  the 
prisoner's  account  of  the  aSray,  and  have  tended  to  prove 
him  either  guiltless,  or  answerable  only  for  a  less  offense. 

3.  It  would  also  have  contradicted  some  of  the  most 
important  testimony  of  the  prosecution — that  which  tended 
to  show  the  deceased  to  have  been  a  harmless,  unarmed  man, 
wickedly  set  upon  by  a  malicious  murderer — ^and  would  have 
afforded  a  basis  for  the  effective  employment  against  such 
testimony  of  the  maxim  yo^^iM  in  uno^fdLsua  in  om/nHms. 

lY.  There  being  no  proof  of  a  conspiracy  or  common  pur* 
pose  existing  between  the  appellant  and  his  companion,  the 
court  erred  in  refusing  to  charge  the  fifth  instruction 
requested. 

y.  The  judge's  charge  amounts  to  a  '^comment  on  the 
weight  of  evidence."    See  Stokes  v.  People,  63  N.  T.,  182. 

VI.  The  judge  was  required  to  charge  "  the  law  of  the 
ease" — that  is  to  say,  comprehensively  and  fully,  not  in  part 
only,  nor  upon  a  particular  theory  of  guilt.    He  failed  in  his 
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charge  to  complj  with  this  duty,  so  interpreted :  Prince^B 
Laws,  136,  §  38 ;  md  see  Stokes  v.  People^  53  K  Y.,  182. 

VIL  The  "Oxunes'  Act  of  1790"  (1  St  113,  §  3;  U.  S. 
R  6.,  §  5339),  is  in  force  in  New  Mexico  as  a  ^'  distriet  of 
conntry'*  within  its  terms;  and  therefore  the  indictment 
oug^t  to  have  been  in  tlie  naxne  of  the  United  States  fwr  vio- 
hiion  of  the  United  States  law  of  mnrder,  instead  of  in  the 
name  of  the  territory  for  yiolation  of  the  territorial  law  ;  the 
gcand  jury  had  no  jarisdiction  to  find  the  indictment;  and 
the  eourt  below  had  no  jurisdiction  of  the  person  of  the 
aecnsed  or  of  the  offense  charged  against  him. 

1.  New  Mexico  is  a  "  diatriot  of  conntry."  Oompare  the 
terms  ^  distriet  ^  and  "  district  of  country  "  in  yarious  sta- 
tales  and  legal  opinions :  U.  S.  R  S.,  §  £339^  etc ;  Const., 
art.  1,  §  8,  sab.  7,  17 ;  McLean,  J.,  in  SaOt  v.  Sandfordj  19 
How*,  011,  643 ;  1  St.,  61,  note ;  also  Id^  89,  73,  9i,  98,  d9, 
101,  106,  133,  130,  189 ;  United  States  v.  Terrdy  Hemp. 
O.  0.,  note. 

8.  The  i^»^nte  shonld  be  construed  according  to  its  terms : 
Tynrnn  «.  WdUcer,  35  Oal.,  642.  Fraaildm  v.  Uhiied  States, 
1  €oL,  84,  to  the  contrary,  is  a  bad  precedent. 

8*  The  northwestern  territory  was  probably  not  within  the 
aot::  Ooostroction,  98,  note.  Nor  the  lands  claimed  by  the 
Indian  tribes :  Wlieaton  Int.  Law,  69,  70 ;  3  Kent  Com., 
a&2,  8i83,  eta ;  Worcester  v.  StOiU  of  Georgia,  6  Pet,  516 ; 
sed  mde  United  States  v.  JRogers,  4  How.,  573. 

4.  Notwithstanding  the  general  rule  as  to  the  continuing 
force  of  foreign  laws  in  territory  acquired,  not  by  discovery : 
1  Bl.  Com.,  107 ;  1  Kent  Com.,  343,  473 ;  1  Story  Cons., 
§§  147,  148 ;  Town  of  Pawlet  v.  Clark,  9  Cranch,  338 ; 
Sogardus  v.  Trinity  Chvarch^  4  Paige,  178, 198;  Caiud  Ap- 
praisers V.  The  People,  17  Weni,  684,  632 ;  Van  Renselr 
aer  v.  Hays,  19  N.  Y.,  93 ;  also,  1  Kent  Com.,  473,  note ; 
hot  by  conquest  or  peaoeable  cession :  Authorities  supra; 
American  Ins.  Co.  v.  Cauier,  1  Pet,  543,  543;   United 
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SUUe$  V.  Perchman,  7  Pet.,  87 ;  Mitchel  v.  United  SkUeSf  7 
Pet,  87 ;  ZeiiensdeTfer  v.  Webb,  20  How.,  177,  178 ;  17 
WwLy  vbi  mpra,  also,  S85,  586,  587,  588 ;  the  Crimes  Act 
oqght  to  be  held  to  extend  over  Kew  Mexico,  ex  propria 
vigore:  1  Bl.  Com.,  108 ;  Soott  v.  Sandford,  19  How»,  398 ; 
also,  the  second  clause  of  Article  YI.  of  the  Constitntion ; 
Unked  States  v.  Se^)dqfy  2  Sawyer,  311 ;  Cross  v,  Sarrisofhy 
16  How.,  78 ;  UrUied  States  v.  Hudsofb,  7  Cranch,  32 ;  1  St, 
930,  art  9 ;  15  St,  542,  art.  3 ;  Bowyer  Universal  Public 
Uw,  160,  327,  365. 

^.  That  act  has  by  various  enactments  been  extended  over 
all,  or  nearly  all,  newly  acquired  territory,  in  pursuance  of  a 
caatioDs  legislative  policy :  4  St.,  729,  §  25  (and  previous 
Indian  country  acts)  ;  2  St,  383,  §  7 ;  2  St.,  743,  §§  4,  16 ;  3 
St, 654^  §9;  also.  District  of  Columbia  Act  (U.  S.  I^ws, 
1871).  See  United  States  v.  Guiteau,  not  reported;  see, 
ftko,  vaaions. territorial  acts. 

6.  The  17th  section  of  the  organic  act  declares  such  ex- 
tSDsion  in  Kew  Mexico ;  that  section  being  equivalent  to  a 
declaration  that  the  general  laws  should  extend  to  and  have 
fall  force  and  effect  in  this  territory.  Compare  similar 
clamcB  in  various  acts  admitting  states  and  organizing  terri- 
tories. 

The  indictment  is  fatally  defective,  because  it  is  drawn  in 
the  name  of  the  territory,  for  violation  of  the  territorial  law, 
instead  of  in  the  name  of  the  United  States,  for  violation  of 
the  act  of  congress,  relating  to  the  crime  of  murder. 

The  Crimes  Act  of  1790  (1  St.,  113,  §  3),  provides  "that 
if  any  person  or  persons  shall,  within  any  fort,  arsenal,  dock- 
yard, magazine,  or  in  any  other  place  or  district  of  country, 
nnder  tbeaoleand  exclusive  jurisdiction  of  the  United  States, 
commit  the  crime  of  willful  murder,  such  person  or  persons 
on  being  convicted  thereof  shall  suffer  death." 

Substantially  the  same  provision  is  embodied  in  the  United 
States  Ee  vised  Statutes,  under  the  general  head  of  ^'  Maritime 
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and  Territorial  Jurisdiction  of  the  United  States:''  United 
States  Revised  Statutes,  sec.  5339. 

Although  the  necessity  of  exercising  the  constitntional  pi^- 
rogative  of  legislation  over  places  ceded  (a  large  part  of  New 
Mexico  was  ceded  to  the  Union  by  the  state  of  Texas — vids 
Organic  Act,  981,  i46),  or  to  be  ceded  to  the  Union  by  the 
state,  for  military,  naval  and  governmental  purposes :  Const., 
art.  1,  sec  8,  subd.  17,  may  have  prompted  the  enactment  of 
certain  provisions  of  the  Grimes  Act ;  yet  it  is  evident  that  the 
act,  taken  in  its  whole  scope  and  purpose,  was  intended  as  an 
assertion  of  the  sorereignty  of  the  Union,  for  the  protection 
of  its  citizens  throughout  the  national  jurisdiction,  against 
the  more  aggravated  forms  of  lawlessness,  by  which  their 
lives  or  property  might  be  imperilled. 

On  the  adoption  of  the  constitution,  the  United  States 
became  a  nation,  with  the  rights  and  duties  of  exclusive 
sovereignty  within  a  constitutionally  limited  jurisdiction, 
whose  territorial  extent  was  susceptible  of  indefinite  exten- 
sion by  means  of  cessions  from  the  several  states  and  of  foreign 
acquisition. 

Although  the  political  duty  of  protecting  the  citizens  wbb 
constitutionally  imposed  on  the  nation,  and  the  nation  was 
vested  with  the  correspondent  power  to  declare  and  punish 
crimes,  yet,  until  action  under  this  power,  there  could  be  no 
practical  protection  to  the  citizens  against  criminal  offenders; 
for  the  constitution  did  not  adopt  the  common  law  code  of 
crimes,  but  left  to  congress  the  establishment  of  all  criminal 
laws:  1  Kent  Com.,  331;  United  States  v.  Sudson^  7 
Cranch,  32. 

The  first  crime  which  received  the  attention  of  congress 
was  treason,  which  threatens  the  nation's  life  ;  the  next  crime 
was  murder,  which  threatens  the  life  of  the  citizen  :  1  St 
112,  sec.  1,  2,  3.  And,  as  in  the  former  case,  the  first 
Crimes  Act  defined  treason  and  provided  for  its  punishment, 
commensurately  with  the  existing  political  necessity,  and 
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henoe  60  as  to  comprehend  the  ofieofie  whenever  committed 
within  the  national  jurisdiction',  ao,  in  the  latter  case,  the 
game  act  declared  the  crime  of  murder  and  provided  for  its 
pnniflhment  whenever  the  crime  should  take  place  upon  ter. 
ritory  under  ^'  the  sole  and  exclusive  jurisdiction  of  the 
United  States." 

The  political  duty  to  provide  for  the  punishment  of  the 
high  crime  of  murder,  when  committed  within  the  exclusive 
jurifidiction  of  the  United  States,  was  self-evident  at  the  time 
of  the  enactment  of  the  Crimes  Act ;  tlie  words  of  the  act  are 
BO  comprehensive  as  to  imply  that  the  act  was  passed  in  recog- 
Dition  of  this  duty  and  for  its  full  discharge ;  and  it  would 
stultify  the  national  legislature,  and  entail  public  disaster,  so 
narrowly  to  construe  its  provisions  as  to  cramp  and  obstruct 
its  operation  and  energy. 

If  the  statute  was  needed  to  supply  a  political  want,  and 
a  literal  construction  of  the  statute  will  fully  supply  that 
want,  it  is  the  part  of  the  courts  to  give  to  the  words  em- 
ployed their  plain  and  natural  meaning,  and  not  to  seek  by 
technical  subtlety  to  defeat  the  legislative  intent 

The  purpose  of  the  section  under  discussion  was  to  declare 
that  murder,  which,  by  the  law  of  nature,  is  a  high  crime,  but 
which  for  artificial  reasons  could  not  be  punished  within  the 
exclasive  jurisdiction  of  the  United  States,  without  a  statu- 
tory provision,  is,  in  the  estimation  of  this  nation,  a  crime 
deserving  of  death,  and  amenable  to  that  punishment  when* 
ever  committed  within  its  exclusive  jurisdiction. 

It  has  been  suggested  that  the  specification  in  the  statute 
in  question  of  ^^  fort,  arsenal,  dock-yard,  magazine,"  ought, 
ander  the  rule  of  ejusdem  generis^  to  control  the  succeeding 
words,  "  any  other  place  or  district  of  country,"  so  as  to 
restrain  the  application  of  the  latter  to  cases  of  establishments 
linukr  to  those  specifically  enumerated* 

But  the  rule  of  eju9dem  generis  is  much  misunderstood. 
Fairly  stated,  it  is  the  rule  which  requires  that  when  in  anj 
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gtatate  there  is  a  specific  enumeration  of  things  to  whidi  it 
applies,  followed  bj  a  general  word  evidently  intended  to 
inclnde  all  other  things  of  similar  nature,  and  when  the  statuto 
does  not  in  its  origin  or  purpose  contain  or  imply  reason  for 
a  more  liberal  construction,  the  general  word  shall  be  deemed 
limited  in  signification  to  things  of  the  general  nature  of  those 
actually  specified.  There  are,  however,  two  reasons  why  this 
technical  rule  is  not  applied. 

Ist.  So  narrow  a  construction  would  violate  the  intent  of 
the  law,  which  was  to  provide  for  all  cases  of  mnrder  occnr^ 
ring  upon  territory  "  tinder  the  sole  and  ezdnsive  jurisdic- 
tion of  the  United'  States." 

''  It  is  a  univei's<al  principle  of  construction  that  courts  most 
find  the  intent  of  the  l^islature  in  the  statute  itself.  Unless 
some  ground  can  be  found  in  the  statute  for  restraining  or 
enlarging  the  meaning  of  its  general  words,  they  must  receive 
a  general  construction,  and  the  courts  cannot  arbitrarily  su1> 
tract  from  or  add  to  it :"  Tyna/n,  v,  Widkery  85  Cal.,  642, 
citing  Beokford  v.  Wade^  17  Vesey,  Jr.,  87. 

To  illustrate  the  proposition  that  the  technical  rule  must 
yield  to  the  real  intent  otherwise  gathered,  I  cite  the  second 
clause  of  the  second  section  of  the  fourth  article  of  the  con- 
stitution, which  provides  for  the  recaption  of  fugitives  from 
justice.  Such  a  fugitive  is  referred  to  as  '^  a  person  charged 
in  any  State  with  treason,  felony  or  other  crime,"  yet,  the 
general  word  "  crime  "  is  not  judicially  construed  as  signify, 
ing  only  crimes  ejicsdem  generis  with  "  ti'eason,"  and  "  felony,** 
but  as  meaning  literally  all  crimes,  even  inclusive  of  merely 
statutory  offenses :  In  re  JFeiier^^  3  Zabriskie,  311 ;  In  re 
Olarky  9  Wend.,  212 ;  In  re  Haywood^  1  Sand.,  8.  0.,  701 ; 
Johnston  v.  Riley ^  13  Geo.,  97 ;  see  also  Begina  v.  Edmund- 
son,  2  E.  &  E.,  75. 

2d.  Both  the  word  "  place "  and  the  term  "  distriet  of 
country "  were  employed,  not  as  indefinite  expressions  for 
whose  interpretation  a  resort  might  he  had  to  the  previous 
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specific  words,  bat  rather  as  definite  certain  expreseaooB  lim- 
ited in  signification  by  the  •  BucceediDg  words,  *^  under  the 
sole  and  exelnsive  jttrisdietioa  of  the  United  States.'^  While 
certain  establishments  were  referred  to  specifically  in  order 
to  make  it  plain  that  congress  intended  to  indnde  all  the 
militarj  and  naval  places  i^ecified  in  the  coBstitution  (ubi 
iupra)^  jet  a  broader  phraseology  was  used,  for  the  purpose 
of  extending  the  enactment  to  all  places  within  the  ezolnsive 
joriadiction  of  the  United  States.  Although  according  to 
the  views  here  maintained  the  words  "  any  other  place  ^*  might 
fairly  be  ecinstraed  as  bringing  within  the  operation  of  the 
statate  all  places  over  which  congress  had  the  right  of  exchi- 
sive  legislation,  yet,  the  f ramers  of  the  statute,  having  appar^ 
cotly  in  view  the  possible  application  of  the  rule  of  i^uBdem 
generU,  in  restriction  of  the  ordinary  meaning  of  the  word 
^*  place,"  and  desiring  to  avoid  the  possibility  of  such  abor- 
tive oonstructioD,  added  the  words  "  district  of  country,"  in 
carder  to  naake  the  legislative  intent  absolutely  clear ;  for, 
whatever  plausibility  there  is  in  the  suggestion  that  a  gen- 
eral word,  following  specific  words,  and  having  a  significa- 
tion suggestive  of  a  genus  to  which  all  the  specific  words 
appropriately  belong  as  species,  ought  to  be  limited  in  its 
application  to  subjects  analogous  to  those  intended  by  the 
specific  words,  such  plausibility  does  not  attach  to  a  distinct 
term  or  phrase  introduced  in  the  same  sentence,  after  and  in 
addition  to  such  general  word  {e.  g.  after  the  word  ^^ place") 
and  not  appropriate  as  a  general  term  to  cover  the  specific 
words  previously  enumerated.  On  the  contrary,  the  use  of 
such  independent  phrase  indicates  a  new  subject,  and  makes 
it  manifest  that  the  legislative  mind  in  framing  the  statute 
passed  from  the  subject-matter  previously  considered  to  the 
oonsideration  of  a  new  and  different  subject. 

No  one  would  think  of  charact^izing  either  '^  foi*t,"  ^^  ar- 
aenal,"  "  dock-yard,"  or  **  magazine,"  as  a  "  district  of  coun- 

86 
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tiy/'  although  each  of  such  establishments  might  be  properly 
characterizd  as  a  "  place.*' 

Indeed,  the  very  authorities  which  may  be  cited  as  tending 
to  show  that  the  narrow  rule  of  construction  in  question  ap- 
plies, admit  that  congress  intended  by  the  act  to  proTide,  not 
only  for  forts,  arsenals,  dock-yards,  magazines,  and  like 
places,  but  also  for  the  ^^  District  of  Columbia,"  then  in  con- 
templation, although  not  a  '^  place "  ejuscUm  generis  with 
"  fort,*'  etc. ;  and  that  the  words  "district  of  country  **  were 
employed  so  as  to  comprehend  the  new  district. 

This  admission  of  course  destroys  all  the  force  of  the  sug- 
gestion  that  the  restrictive  rule  applies.  And,  inasmuch  as 
the  words  district  of  country,"  qualified  In  meaning  by  the 
preceding  adjectives  "  any  other,"  are  not  limited  to  any  par- 
ticular district,  but  are' used  with  reference  to  any  "  district 
of  country"  within  "the  sole  and  exclusive  jurisdiction  of 
the  United  States,"  we  must  hold  the  same  to  include  what- 
ever national  territory  can  fairly  come  within  the  term  in  it£ 
ordinary  sense.  The  statute  says,  "  any  other  place  or  dis- 
trict of  country!^  It  employs  a  term  signifying  any  unor- 
ganized extent  of  country.  So  far  from  intending  simply 
the  contemplated  "  District  of  Columbia,"  it  avoids  the  use 
of  any  limiting  term  and  adopts  language  emphatically  gen- 
eral. The  constitution,  in  providing  for  the  seat  of  govern- 
ment, does  not  refer  to  a  "  district  of  country,"  but  simply 
to  a  "  district  not  exceeding  ten  miles  square,"  and  it  im- 
plies a  much  more  limited  area  than  the  general  term  "  dis- 
trict," or  the  term  district  of  country,"  as  used  in  the 
statute.  "  District "  is  a  very  large  and  comprehensive 
term.  It  is  used  in  ordinary  conversation,  in  military  orders, 
in  municipal  laws,  and  in  geographical  description,  to  desig- 
nate large  tracts  of  country  over  which  civil  or  military 
authority  is  exercised.  Thus  we  have  judicial  distriots,  reve- 
nue districts,  military  districts,  and  police  districts.  We 
have  the  "  District  of  Columbia," 
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Jnstioe  McLean,  in  ScoU  v^  Scmfardj  19  How.,  541, 
Bays :  "  The  word  *  territory,'  according  to  Worcester,  means 
'  land,  country,  a  district  of  country  under  a  tempomry  gov- 
ernment.' The  words, '  territory  or  other  property,'  as  used, 
do  imply  from  the  use  of  the  pronoun  *  other,'  that  territory 
was  used  as  descriptive  of  land  ;  but  does  it  follow  that  it 
was  not  used  also  as  descriptive  of  a  district  of  country  t  In 
both  of  these  senses  it  belonged  to  the  United  States — as 
land,  for  the  purpose  of  sale ;  as  territory  for  the  purpose 
of  goyemment." 

Again,  on  page  543 : 

^'The  sovereignty  of  the  federal  government  extends  to 
the  entire  limits  of  our  territory.  Should  any  foreign  poWep 
invade  oar  jurisdiction,  it  would  be  repelled.  There  is  a 
law  of  congress  to  punish  our  citizens  for  crimes  committed 
in  districts  of  country  where  there  is  no  organized  govern- 
ment Criminals  are  brought  to  certain  territories  or  states 
designated  in  the  law  for  punishment.  Death  has  been  in- 
flicted in  Arkansas  and  in  Missouri,  on  individuals,  for  mur- 
ders eommitted  beyond  the  limits  of  any  organized  territory 
or  state;  and  no  one  doubts  that  such  a  jurisdiction  was 
rightfully  exercised." 

Jastice  Curtis  says  in  the  same  case,  at  page  598 : 

"  Dr.  Emerson  was  an  officer  in  the  army  of  the  United 
States.  He  went  into  the  territory  to  discharge  his  duty  to 
the  United  States.  The  place  was  out  of  the  jurisdiction  of 
my  particular  state,  and  within  the  exclusive  jurisdiction  of 
the  United  States." 

Ttoe  ordinance  of  1787  declared  the  northwestern  terri- 
ritory  to  be  "  one  district :"   1  St.,  61,  note. 

Several  statutes  passed  before  the  Crimes  Act  provide  for 
revenue  districts  (1  St.,  29),  and  judicial  districts  (1  St.,  73), 
orotherwiserefer  to  "districts"  (1  St.,  94,  98,  99,  101,  106), 
ind  many  later  statutes  refer  to  United  States  territory  as 
"  districts :''  1  St,  123, 180, 189.    In  describing  territory,  and 
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especially  unorganized  territory  of  the  United  StataSp  we 
very  naturally  refer  to  it  as  ^^  a  district  of  country.*' 

The  statute  is  a  general  statute  enacted  for  the  protection 
of  the  citizen,  not  only  within  the  military  and  naval  estab- 
lishments, and  districts  of  country,  then  possessed  by  the 
United  States,  but  also  within  such  as  it  might  possess  at  ao j 
future  time,  and,  although  nearly  a  century  has  passed  since 
the  passage  of  tlie  statute,  it  has  proved  adequate  during  all 
that  period,  for  the  prevention  and  punishment  of  murder 
within  all  places  which  have  come  under  the  sole  and  exclu- 
sive jurisdiction  of  the  United  States. 

It  is  in  no  sense  a  local  act,  but  it  operates  as  an  adequate 
and  abiding  provision  in  the  national  criminal  code,  defining 
and  punishing  the  crime  of  homicide  throughout  the  national 
jurisdiction ;  of  equal  dignity  with  the  principles  of  the  com- 
mon law,  under  which  murder  wag  for  centuries  recognized 
and  punished  as  a  crime*  Indeed  the  statute  effected  a  tran&- 
f  er  of  the  common  law  of  murder  to  the  national  jurisdiction. 

It  is  to  be  observed  that  only  such  murders  were  provided 
for  as  should  occur  within  "  the  sole  and  exclusive  jurisdic- 
tion of  the*  United  States." 

It  is  doubtful  whether,  in  view  of  the  ordinance  of  1787, 
and  the  contractual  and  fiduciary  nature  of  its  proviaious,  the 
legislators  of  that  day  would  have  been  disposed  to  regard 
the  northwestern  territory  as  a  district  of  country  under  the 
"sole"  and  exclusive  jurisdiction  of  the  United  States.  Bat 
the  question  has  never  judicially  arisen. 

The  ordinance,  adopted  in  1787,  and  continued  in  force 
under  the  constitution  by  the  act  of  1789  (1  St.,  50),  con- 
tained special  provisions  respecting  crimes,  under  which  the 
territorial  council,  composed  of  the  governor  and  judges,  w^aa 
required  to  select  for  the  northwestern  territory  and  there 
put  in  force  such  criminal  laws  of  the  original  states  as  it 
might  deem  necessary :     1  St.,  51. 

It  is  well  known  that  at  that  time  murder  was  puiUBlied 


JANUARY  TEm,  188S.  405 

Teoiioiy  of  Ifev  Mexico  t.  Yarbeny. 

capitally  in  e^eiy  state,  and  it  might  well  be  that,  knowing 
the  Btate  laws  on  the  subject  to  be  either  the  eommon  law, 
orfitatntea  snbatantially  declaratory  tliereof,  tbns  conforming 
to  the  intent  and  spirit  of  the  act  of  1790,  congress  did  not 
intend  by  that  act  to  snpplant  the  territorial  legislative  power 
previonsly  conferred.  Brides,  there  is  a  well  settled  mle  of 
law,  under  which  the  special  provisions  of  the  ordinance 
woald  be  held  not  repealed  by  a  subsequent  general  act  not 
necessarily  involving  repugnancy  to  those  proTisions:  Sedg- 
wick on  Constrnction,  98,  note  (2d  ed.),  and  cases  cited. 
Again,  in  the  application  of  the  statute  to  territory  oocupied 
by  Indian  tribes,  under  claim  of  sovereignty,  it  might  well 
be  doubted  whether  such  Indian  country  could  be  properly 
considered  as  undw  the  ^^  sole  and  exclusive  jurisdiction  of 
the  United  States.''  The  status  of  such  tribes  has  been  con- 
sidered by  high  authority.  "The  political  relation  of  the 
Indian  nations  on  this  continent  towards  the  United  States  is 
that  of  semi -sovereign  states,  under  the  exclusive  protectorate 
of  another  power  :*'  Wheaton's  Int.  Law,  68.  ^*  The  United 
States  Supreme  Court  held  that  the  Cherokees  constituted  a 
distinct  political  society  capable  of  managing  its  own  affairs 
and  governing  itself,  and  that  they  had  uniformly  been 
treated  as  such  since  the  first  settlement  of  the  country.  The 
numerous  treaties  made  with  them  by  the  United  States 
recognize  them  as  a  people  capable  of  maiutaining  the  rela- 
tions of  peace  and  war  and  responsible  in  their  political  capa- 
city. *  *  They  were  a  domestic  dependent  nation:" 
Wheaton's  Int  Law,  69 ;  The  Cherokee  juration  v.  The  StaU 
ofGeorgic^  6  Pet,  1.  "The  Britiah  crown  considered  them 
as  nations  competent  to  maintain  the  relations  of  peace  and 
war  and  of  governing  themselves  under  its  protection.  The 
United  States,  who  succeeded  to  the  rights  of  the  British 
crown,  in  respect  to  the  Indians,  did  the  same,  and  no  more ; 
and  the  protection  stipulated  to  be  afforded  to  the  Indians, 
and  claimed  by  them^  was  understood  by  all  parties  as  only 
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binding  the  Indians  to  the  United  States  as  dependent  allies. 
A  weak  power  does  not  surrender  its  independence  and  right 
to  self  government  by  associating  with  a  stronger  and  taking 
its  protection.  This  was  the  settled  doctrine  of  the  law  of 
nations,  and  the  Supreme  Court,  therefore,  concluded  and 
adjudged  that  the  Cherokee  nation  was  a  distinct  oommunitj, 
occupying  its  own  territory  in  the  boundaries  accurately 
described,  within  which  the  laws  of  Georgia  could  not  right- 
fully have  any  force,  and  into  which  the  citizens  of  that  state 
had  no  right  to  enter  but  with  the  assent  of  the  Cherokees 
themselves,  or  in  conformity  with  treaties  and  with  the  acts 
of  congress:"  Wheaton's  Int  Law,  69,  70;  3  Kent  Com., 
882,  383,  etc. ;  Worcester  v.  State  of  Oedrgia^  6  Pet.,  515. 
Although  later  decisions  of  the  Supreme  Court  indicate  a 
tendency  to  abridge  the  claims  of  the  Indian  tribes  to  legal 
recognition  as  quasi  sovereign  ( United  States  v.  Rogers^  4 
How.,  572) ;  yet  the  prevailing  opinion  at  the  time  of  the 
passage  of  the  Crimes  Act  of  1790,  and  for  a  long  time  sub- 
sequently, must  have  been  that  the  country  occupied  by 
Indian  tribes  under  claim  of  sovereignty,  was  not  under  the 
"sole  and  exclusive  jurisdiction  of  the  United  States."  Of 
course,  at  that  time  the  relation  of  vagabond  tribes  to  the 
national  government  had  not  been  considered. 

It  may  well  be  that,  in  view  of  this  question  regarding 
the  quasi  sovereignty  of  Indian*  tribes,  even  the  express  ex- 
tension of  the  Crimes  Act  to  tlie  Louisiana  purchase  (2  St., 
283,  §  7 ;  Id.  331 ;  Id.  322)  did  not  make  it  judicially  clear 
that  the  vast  tracts  claimed  and  occupied  by  Indian  tribes 
were  intended  to  be  affected  by  the  extension.  Whatever 
the  motive,  whether  that  here  suggested,  or  whether  the  pre- 
caution which  induced  so  much  other  cumulative  and  supere- 
rogatory legislation,  congress  deemed  it  prudent,  in  the  sta- 
tutes defining  and  regulating  the  "Indian  country"  (3  St., 
883 ;  4  St.,  733,  §  25),  to  extend  the  general  criminal  acts 
over  the  districts  of  country  comprehended  within  the  term  ; 
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and  it  is  possible  that  this  express  extension  was  deemed  the 
more  necessary,  because  certain  parts  of  the  ^^  Indian  conntiy  " 
were  within  state  boundaries,  and  presented  complicated 
questions  of  jnrisdiction :  6  Pet,  515,  sfupra. 

On  this  subject  of  the  Indian  country,  I  refer  to  the 
opinion  of  Judge  Wells,  formerly  district  judge  of  Missouri^ 
reported  1  Western  Law  Journal,  p.  246 ;  also  Hempstead  0. 
C,  p.  413,  note,  who,  criticising  the  opinion  of  Judge  Catron, 
cited  by  him,  says :  Judge  Catron,  in  his  opinion,  says,  ^^  In  the 
case  supposed  of  the  commission  of  murder  or  robbery  on  the 
water  in  the  Indian  country,  it  would  be  a  capital  felony  com* 
niitted  in  a  place  and  district  of  country  under  the  sole  and  ex* 
closive  jnrisdiction  of  the  United  States,  and  be  punishable 
by  the  eighth  section  of  the  act  of  1790."  Now,  I  deny  that 
the  Indian  country,  even  technically,  either  land  or  water,  is 
under  the  sole  and  exclusive  jurisdiction  of  the  United 
State&  The  United  States  have  not,  in  any  instance  within 
mj  knowledge,  exercised  such  sole  and  exclusive  jurisdiction. 
By  the  acts  of  1817  and  1834,  above  referred  to,  nothing  of 
the  kind  is  attempted.  They  both  expressly  except  crimes 
committed  by  Indian  on  Indian,  and  confine  their  operations 
to  regulating  trade  and  commerce,  and  preserving  peace.  A 
6ole  and  exclusive  jurisdiction  would  exclude  all  Indian  laws 
and  regulations,  punish  crimes  committed  by  Indian  on  In- 
dian, and  regulate  and  govem  property  and  conti-acts,  and 
the  civil  and  political  relations  of  the  inhabitants,  Indians 
and  others,  in  that  country.  It  would  be  wholly  opposed  to 
a  self-government  by  any  Indian  tribe  or  nation.  This  self- 
government  is  expressly  recognized  and  secured  by  several 
treaties  between  the  United  States  and  Indian  tribes  in  the 
Indian  country  attached  by  the  act  of  1834  to  Arkansas  and 
Missouri  districts  for  certain  purposes.  This  may  be  seen 
from  the  treaty  with  the  Oboctaws  in  1830,  and  the  treaty 
with  the  Creeks  in  1832,  and  other  Indian  treaties. 

^  The  United  States  could  not,  therefore,  assume  a  sole  and 
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exdnsive  jarkdiction  over  the  Indian  ooantiy  without  vio* 
lating  their  treaties,  whieh  treaties  are  the  supreme  law  of 
the  hind. 

^^  I  conclnde,  therefore,  that  the  Indian  country  is,  neither 
in  fact  nor  in  law,  under  the  sole  and  ezclusiye  jurisdietion 
of  the  United  States. 

^'Indeed  if  congress  considered  the  Indian  country  as 
heing  under  the  sole  and  exclusive  jurisdiction  of  the  United 
States,  it  was  wholly  unnecessary  to  extend  to  that  country 
the  laws  for  the  punishment  of  crimes  committed  in  places 
under  the  sole  and  exclusive  jurisdiction  of  the  United 
States." 

In  this  proposition  last  above  cited,  Judge  Wells  admits  that 
the  Crimes  Act  extends  sx  jproprio  vigor$  to  all  new  terri- 
tory which  comes  under  the  sole  and  exclusive  jurisdiction 
of  the  United  States. 

Nevertheless,  there  is  some  obscurity  among  juridical 
writers  of  the  highest  repute  respecting  this  self-extending 
foiK»  of  general  laws  over  newly-acquired  territory. 

While  it  is  generally  admitted  that  new  territory  acquired 
by  ri^t  of  discovery  is  to  be  governed  by  the  existing  laws 
of  the  sovereignty  to  which  it  becomes  thus  attached,  so  far 
as  the  same  are  reasonably  applicable,  and,  on  this  principle, 
it  is  generally  held  that  the  American  colonists  brought  with 
them  such  laws  of  their  ancestors  as  were  adapted  to  colonial 
life :  1  Bl.  Com,  107 ;  1  Kent  Com.,  348, 478 ;  1  Story  Const, 
§§  147,  148 ;  T(yum  of  Pawlet  v.  Claarhy  9  Craoch,  333 ; 
Bogardua  v.  Trinity  Churchy  4  Paige,  178,  198 ;  Canal  Ap- 
praisers V.  The  People^  17  Wend.,  584, 622 ;  Van  Rensselaer 
V.  Haysy  19  N.  Y.,  73 ;  also  1  Kent  Com.,  473^  note. 

Yet  even  this  proposition  is  ^^  full  of  vagueness  and  per* 
plexity,"  owing  to  the  difficulty  of  determining  the  question 
of  applicability :  1  Story  Const,  §  149. 

Even  greater  difficulty  is  encountered  in  tiie  case  of  coun- 
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trieB  aoqoired  bj  arms  or  ceded  by  treat j,  wherein  a  body  of 
km  more  or  leas  enligbtened  is  found  in  actual  operation. 

There  is  autfaorit;  for  the  proposition  that  during  belliger- 
ent occupation,  and  before  definitive  conquest,  the  ordinary 
manicipal  laws  of  the  occupied  country  remain  in  force: 
Per  Field,  J.,  in  CdUmom  v.  T&naiesaee,  97  IT.  S.,  517.  And 
after  acknowledged  conquest,  or  peaceable  cession,  it  is  gen- 
eral]/ held  that  the  old  manicipal  laws  of  the  acquired  terri- 
tory continue  in  finrce  until  changed  by  the  expressed  will  of 
the  new  sovereign :  Authorities  supra  /  American  Ins.  Co. 
«.  Ca/nierj  1  Pet.,  542,  543 ;  United  States  v.  Perchema/n^  7 
Pet,  87;  MUokel  v.  United  States^  9  Pet.,  734;  Ldtens- 
darfer  v.  Wdib,  80  How.,  177,  1?8;  17  Wend.,  uUwpray 
al6opp.5SS,58G,  687,588. 

Nevertheless,  this  proposition,  respecting  the  continuing 
force  of  the  old  laws  of  acquired  territory,  is  subject  to  the 
qnaiification  that  the  old  laws  can  continue  only  so  far  as  is 
consistent  with  the  constitution,  policy  and  moral  code  of  the 
new  sovereign :  1  Bl.  Com.,  108 ;  Soott  v.  Scmdford^  19 
How.,  893 ;  also  the  second  dause  of  Article  YI  of  the  Oon- 
etitution. 

It  is  also  subject  to  the  qualification  that  they  may  be 
abolished  and  supplanted,  not  merely  by  the  action  of  the 
legislative  department  of  the  new  sovereignty,  but  in  default 
of  such  legislative  interference,  by  the  mere  will  of  the  execu- 
tive department.  Such  exercise  of  executive  authority  was 
osnal  in  the  goTernment  of  the  dependencies  of  the  English 
crown :  Cwnal  Appraisers  v.  The  People^  17  Wend.,  585, 
586. 

And  even  in  our  own  history,  California  and  New  Mexico 
afford  examples  of  Mexican  laws  changed  and  supplanted 
under  American  executive  authority  by  military  and  provi- 
sional governors ;  and  certain  provisional  laws  thus  promul- 
gated have  received  the  sanction  of  the  Supreme  Oourt  of  the 
United  States  and  have  by  that  tribunal  been  held  not  only 
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to  operate  as  effectual  repeals  of  the  old  laws  but  also  to  con- 
tinue in  force  after  the  cessation  of  military  or  provisional 
government:  Cross  v.  Harrison^  16  How.,  78;  Leitetu- 
darfer  v.  Webh,  20  IIow.,  177,  178. 

Snch  decisions,  however,  refer  only  to  the  laws  concerning 
the  relations  between  individaals,  and  other  subjects  of  the 
ordinary  municipal  code ;  but  they  do  not  extend  to  cases 
provided  for  by  the  constitution  or  general  statutes,  which  in 
their  nature  operate  throughout  the  nation. 

I  submit  that  in  a  country  like  our  own,  existing  under  a 
written  constitution,  which  recognizes  no  common  law  crimes, 
except  such  as  congress  provides  for  by  statute  (7  Cranch,  82, 
supr(£)j  the  general  doclrine,  above  alluded  to,  ought  to  be 
subjected  to  the  further  qualification  that,  except  during  bel- 
ligerent occupation  and  prior  to  a  consummated  acquisition 
of  territory,  not  only  the  constitution,  with  the  bill  of  rights, 
but  also  all  general  statutes  intended  to  assert  the  sovereignty 
of  the  nation  over  its  entire  domain,  should  be  deemed  in 
full  force  over  all  acquired  districts,  and  be  held  to  supplant 
all  repugnant  prior  laws  whether  ancient  or  provisional. 

In  the  sixth  article  of  the  constitution,  it  is  expressly  pro- 
vided that  '^  This  constitution  and  the  laws  of  the  United 
States,  which  shall  be  made  in  pursuance  thereof,  and  all 
treaties  made  or  which  shall  be  made  under  the  authority  of 
the  United  States,  shall  be  the  supreme  law  of  the  land ;  and 
the  judges  in  every  state  shall  be  bound  thereby,  anything  in 
the  constitution  or  laws  of  any  state  to  the  contrary  notwith- 
standing." 

This  provision  covers  not  only  the  law  of  murder,  in  ques- 
tion here,  but  the  laws  for  the  prevention  of  mail  robberies 
and  other  crimes  enumerated  in  the  Grimes  Acts  of  1790  (1 
St.,  112)  and  1825  (4  St.,  116). 

Within  the  spirit  of  this  constitutional  provision,  it  ought 
to  be  held  that  the  moment  that  new  territory  is  acquired  and 
accepted  by  both  the  executive  and  legislative  departments 
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of  the  gOTenunent  as  part  of  the  national  domain  and  jnris- 
dictioD,  all  foreign  and  provifiional  lawB  and  regulations  that 
preyionalj  operated  on  subjects  upon  which  the  constitntion 
and  general  laws  of  the  Union  are  intended  to  operate,  should 
be  deemed  merged  in  the  latter,  in  order  that  the  latter 
should  carry  equal  dignity  and  force  into  every  pai^J;  of  the 
national  jurisdiction.  Such  is  the  principle  declared  in  ScoU 
«.  Sandfordj  19  How.,  893.  Such  is  the  intent  of  the  treat- 
ies with  Mexico  ceding  California  and  New  Mexico  (9  St., 
930,  art  9),  and  with  Bussia  ceding  Alaska  (15  St.,  542, 
art  3). 

It  is  necessary  to  beware  of  false  analogies  sometimes  sug- 
gested between  our  institutions  and  those  of  England. 

^In  the  distribution  of  political  power  between  the  great 
departments  of  govomment,  there  is  such  a  wide  difference 
between  the  power  conferred  on  the  president  of  the  United 
States  and  the  authority  and  sovereignty  which  belong  to  the 
British  crown  that  it  would  be  altogether  unsafe  to  reason 
from  any  supposed  resemblance  between  them,  either  as 
regards  conquest  in  war,  or  any  other  subject  where  the 
rights  and  powers  of  the  executive  arm  of  the  government 
are  brought  into  question.  Our  own  constitution  and  form 
of  government  must  be  our  only  guide :"  Flemd/ng  v.  Page^ 
9  How.,  618. 

In  the  opinion  of  the  Supreme  Oourt  of  the  United  States 
in  the  case  of  0r(>9»  v.  HarrisoUy  16  How«,  198,  it  is  said  that 
''the  ratifications  of  the  treaty  made  California  a  part  of  the 
United  States,  and  that  as  soon  as  it  became  so,  the  territory 
became  anbjeet  to  the  acts  which  were  in  force  to  regulate 
foreign  commerce  with  the  United  States,  after  those  had 
ceased  which  had  been  instituted  for  its  regulation  as  a  bel- 
ligerent righf     *    ♦    ♦    ♦ 

^  In  this  case  foreign  trade  had  been,  changed  in  virtue  of 
a  belligerent  right  before  the  territory  was  ceded  as  a  con- 
quest^ and  after  that  had  been  done  by  a  treaty  of  peace,  the 
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inliabitantB  were  not  remitted  to  those  r^alations  of  trade 
under  wliich  it  was  carried  on  whilst  thej  were  under  HexU 
can  rale ;  because  they  had  passed  from  that  sovereignty  to 
another  whose  privilege  it  was  to  permit  the  existing  regu- 
lations of  trade  to  continue^  and  by  which  only  they  could 
be  changed. 

^^  We  have  said  in  a  previous  part  of  this  opinion  that  the 
sovereignty  of  a  nation  regulated  trade  with  f oi'eign  nations, 
and  that  none  could  be  carried  on  except  as  the  soyereigntjr 
permits  it  to  be  done." 

The  court  quotes,  with  apparent  approval,  from  a  despatch 
of  Secretary  Buchanan  (/&.,  p.  184),  who  says  with  reference 
to  the  political  condition  of  California  after  the  treaty  of 
peace  :  ^  The  termination  of  the  war  left  an  existing  govern- 
ment, a  government  de  /actOj  in  full  op^^tion,  and  this  will 
continue  with  the  presumed  consent  of  the  people,  until  con- 
gress shall  provide  for  them  a  territorial  government.  The 
great  law  of  necessity  justifies  this  conclusion.  The  consent 
of  the  people  is  irresistibly  inferred  from  the  fact  that  do 
civilized  community  could  possibly  desire  to  abrogate  an  exist- 
ing  government,  when  the  alternative  presented  would  be  to 
place  themselves  in  a  state  of  anarchy  beyond  the  protecticHi 
of  all  laws,  and  reduce  them  to  the  unhappy  necessity  of  sub- 
mitting to  the  dominion  of  the  strongest 

^'  This  government  de  facAo  will,  of  course,  exercise  no 
power  inconsistent  vfith  the  provisions  of  the  constitution  of 
the  United  States,  which  is  the  supreme  law  of  the  land. 

"  For  this  reason  no  import  duty  can  be  levied  in  Call*- 
fornia  on  articles  the  growth,  produce,  or  manu&cture  of  the 
United  States,  as  no  such  duties  can  be  imposed  in  any  other 
part  of  our  Union  on  the  productions  of  California ;  nor  can 
new  duties  be  charged  in  California  upon  such  foreign  pro- 
ductions as  have  already  paid  duties  in  any  of  our  ports  of 
entry,  for  the  obvious  reason  that  California  is  within  the 
territory  of  the  United  States.** 
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Eqnftlitj  under  the  constitution  and  general  lawa  is  sug- 
geflted  not  only  by  the  genins  of  the  American  goremment, 
but  by  political  philosophy :  Vide  Bowyer  on  Universal 
MHc  Law,  pp.  160,  327, 865. 

Theoretically,  even  colonies  p^icipate  in  the  legal  privi- 
ly enjoyed  in  the  mother  country. 

"  When  a  nation  takes  possession  of  a  distant  country  and 
setdes  a  colony  there,  that  country,  though  separated  from 
the  principal  establishment  or  mother  country,  naturally  be- 
eomes  a  part  of  the  state,  equally  with  its  ancient  possessions. 
Whenever,  therefore,  the  political  laws  or  treaties  make  no 
distiDction  between  them,  everything  said  of  the  territory  of 
a  iiati(Hi  must  also  extend  to  its  colonies :"  Bowyer  ^ufpta^ 
p.  365,  citing  VaUdy  book  1,  olu  18« 

The  "  Kearney  Code,"  under  which  New  tf  exico  was  pro- 
visionally governed,  was  promulgated  by  General  Kearney, 
September  22,  1846. 

Under  the  head  of  ^'  Orimes  and  Punishments^"  it  provides 
IS  follows : 

'^  SionoN  I.  The  crimes  mentioned  in  the  first  article  of 
tbu  kw  being  defined  with  sufficient  accuracy  by  the  laws 
heretofore  in  force  in  this  territory,  it  is  deemed  unnecessary 
to  do  more  than  to  annex  the  punishments  to  the  rasipeetive 
offenses. 

"SsonoH  I.  If  any  person  shall  be  convicted  of  the  crime 
of  willfnl  murder,  such  person  shall  suffer  death.  If  any 
pereon  or  persons  shall  be  convicted  of  manslau^ter,  such 
person  or  persons  shall  be  imprisoned  not  exceeding  five 
years,  and  fined  not  exceeding  one  thonsand  dollars.** 

The  provisional  organic  law  promulgated  by  General  Kear* 
nqr  on  the  same  day  (September  22,  1846),  provided  (Art 
\  for  a  territorial  legislative  assembly ;  the  treaty  of  peace 
w  agned  February  2,  1848 :  9  St.,  942.  The  present 
Gigviic  law  was  approved  September  9^  1850 :    9^  St|  446. 
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Yet  no  interference  with  the  above  cited  provisions  of  the 
Kearney  Code  respecting  homicide  was  attempted  by  the  ter- 
ritorial legislatare,  either  provisional  or  permanent,  except 
the  act  of  July  14,  1851,  adopting  the  Kearney  Code 
(Prince's  Laws,  373)  until  February  15, 1854,  when  the  legis- 
lative assembly  assumed  to  reform  the  law  of  homicide: 
Prince's  Laws,  256. 

Thus  it  will  be  observed  that  the  prosecution  in  this  case 
is  forced  to  the  absurdity  of  claiming  that,  after  the  cessation 
of  military  occupation,  and  during  the  whole  period  from 
September  9, 1850,  to  February  15,  1854,  in  face  of  the  defi- 
nite and  adequate  provisions  of  the  Crimes  Act  of  1790,  the 
courts  of  this  territory  were  obliged  to  consult  the  Mexican 
law  for  the  definition  of  the  crime  of  murder  committed  on 
American  territory. 

The  law  of  homicide  adopted  and  declared  by  the  Kear^ 
ney  Code  was  in  fact  a  merely  provisi.nal  regulation  estab- 
lished for  a  present  emergency  by  a  temporary  military  com- 
mander. Why,  then,  should  not  such  provisional  regnlatiou 
or  expedient  yield,  upon  the  cessation  of  military  rule,  to  the 
superior  dignity  and  efficacy  of  a  national  law  of  general 
nature  upon  the  same  subject,  expressive  of  the  will  of  con- 
gress and  intended  to  apply  to  every  part  of  the  national 
jurisdiction  t 

A  similar  question  may  some  day  arise  respecting  the  im- 
mense territory  of  Alaska.  No  civil  government  has  yet 
been  provided  for  that  district  of  country.  Ko  express 
statute  has  extended  over  it  the  Crimes  Act  of  1790. 

It  is  not  a  part  of  the  "  Lidian  country  "  defined  by  the 
act  of  1834:  4  St,  729;  United  States  v.  Sevelqf^  2  SsiWjeTy 
(U.  S.  C.  C),  311. 

Yet,  is  it  therefore  a  land  of  immunity  and  refuge  for 
murderers!  If  not,  is  the  United  States  compelled  to  search 
the  statutes  of  Bussia  for  the  law  under  which  to  punish  such 
a  crime  t 
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I  suggest  that  the  only  egress  from  the  dilemma  is  found 
in  the  adoption  of  the  wholesome  rale  that  laws  of  a  general 
nature,  like  the  Grimes  Act,  extend  ex  propria  viffore  to 
newly  acquired  territory. 

This  suggestion  is  confirmed  by  the  consideration  that  our 
territorial  acqnisitions  are  immediately  annexed  to  the  na- 
tional domain  as  part  of  onr  common  country,  entitled 
eqoally  with  the  rest  of  the  country  to  all  the  privileges 
gnaranteed  by  the  constitution  and  to  an  equal  standing 
nnder  the  laws,  and  are  not  mere  dependencies,  like  British 
provinces,  nor  of  the  nature  of  mere  colonies :  Soottv.  Sa/adr 
fori,  19  How.,  393, 

There  is  a  marked  distinction  between  the  condition  of  new 
territoiy  acquired  by  the  kingdom  of  Great  Britain  and  that 
of  new  territory  acquired  by  the  United  States :  Fleming  v. 
Page,  9  How.,  618. 

In  the  former  case,  the  new  territory  is  a  mere  depend- 
ency, largely  under  the  king's  control,  and  not  entitled  to  all 
the  pririleges  of  the  British  constitution  or  of  the  general 
acts  of  parliament:  IBl.  Com.,  108,  and  context 

In  the  latter  case,  the  new  territory  is  incorporated  into  the 
Union  as  a  constituent  part  thereof,  under  the  same  consti- 
tntional  privileges  and  under  the  protection  of  the  same  gen- 
eral laws  as  those  enjoyed  by  the  nation  at  large :  Scoit  v. 
Sandfardy  19  How.,  393. 

This  is  illustrated  by  the  fact  that,  although,  according  to 
the  common  law,  acts  of  parliament  did  not  extend  to  Ire- 
land, the  Isle  of  Man,  the  American  colonies,  and  other  de- 
pendencies, unless  the  latter  were  expressly  named  therein 
(1 BI.  Com.,  101,  et  seq.)^  yet  in  the  United  States  general 
acta  of  congress  operate  throughout  the  Union,  inclusive  of 
all  outlying  territory. 

Bat  whether  or  not  the  Crimes  Act  extended  ex  propria 
ngere  to  the  territory  of  New  Mexico  upon  its  eonsum- 
niated  acquisition  under  the  treaty  of  peace,  it  is  plain  that 
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the  17th  section  of  the  present  organic  act  declares  sfoch  ex- 
tension :  9  Sty  446. 

That  section  provides :  ^'  That  the  constitution  and  all  laws 
of  the  United  States  which  are  not  locally  inapplicable  shall 
have  the  same  force  and  effect  within  the  said  territory  of 
New  Mexico  as  elsewliere  within  the  United  States. 

It  has  for  many  years  been  the  policy  of  congress,  in  pro- 
viding for  the  government  of  newly  organized  districts  of 
country,  to  make  express  declaration  of  its  intent  to  extend 
over  6uch  territory  the  criminal  and  other  general  laws  of 
the  Union ;  abundant  caution  inducing  such  legislative  de- 
claration even  in  cases  where  there  can  be  no  possibility  of 
doubt  that  the  laws  would  extend  themselves  without  legis- 
lative aid. 

On  this  subject  Judge  Deady  remarks  {U.S.  v.  Swdoffy  2 
Sawyer  C.  C,  318) :  "  It  has  been  so  common  a  habit  of 
congress  upon  the  acquisition  of  territory  to  specially  extend 
the  laws  of  the  United  States  over  it,  thai  an  impression 
seonra  to  prevail  that,  without  such  action,  these  laws  would 
not  afiect  territory  acquired  after  their  passage.  For  my 
own  part,  I  can  see  no  good  reason  why  any  general  law  of 
the  United  States  does  not  beeome  in  force  at  once  in  any 
country  acquired  by  it  without  reference  to  the  time  of  its 
passage.^' 

In  pursuance  of  this  cautious  congressional  policy — ^the 
very  adoption  of  which  discloses  the  jealousy  of  the  govern- 
ment respecting  its  constitutional  authority — the  general 
laws  of  the  United  States,  including  the  Crimes  Act  of  1790, 
were  expressly  extended  to  the  territories  of  Orleans  (2  St., 
288,  §  7),  Louisiana  (2  St.,  283,  §  7),  Missouri  (2  St.,  743,  §§ 
4, 16),  and  Florida  (3  St.,  654,  §  9),  and  to  the  Indian  coun- 
try (3  St.,  383;  4  St.,  729),  and  provisions  similar  totlie  17th 
section  of  our  organic  act  were  incorporaiied  in  the  organic 
acts  of  other  territories,  carved  oat  of  tlie  French  and  Mexi- 
can cessions:  («.  g.),  Utah,  9  St.»4&d,  ^  17;  Sanaasj  10  St, 
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277,  §38;  Nebraska,  10  St.,  277,  §U;  Colorado,  12 St.,  172, 
§16;  Nevada,  12  St.,  209,  §  16  ;  Dakota,  12  St.,  289,  §  16; 
Idaho^  12  St,  808,  §  18 ;  Montana,  13  St.,  85,  §  18 ;  Wyo- 
ming, 16  St.,  183,  §  16 ;  also  see  U.  S.  R.  S.,  §  1891',  as  well 
as  in  the  acts  under  which  many  of  the  states  have  been  ad- 
mitted into  the  XJmov^{vide' infra). 

Pursnant  to  the  same  policy,  many  of  the  territorial  or- 
ganic acts  contain  wholly  nnnecessary  precautionary  provi- 
sions forbidding  encroachments  by  territorial  legislatures  on 
the  congressional  prerogative  and  reserving  certain  powers 
of  supervision  and  repeal  to  congress,  and  these  provisions 
are  retained  in  codified  form  in  the  United  States  Revised 
Statutes:  §§1889,  IMO,  1851. 

In  view  of  the  sovereignty  of  the  Union  over  the  terri- 
tories, the  supererogatory  nature  of  such  legislation  respect- 
ing the  territories  is  obvious :  National  Bwnk  v.  Oounly  of 
Yanbony  101  U.  S.,  129. 

And  it  seems  equally  clear  that,  in  view  of  the  equality  of 
the  several  states  under  the  constitution,  the  statutory  exten- 
sion of  general  laws  to  new  states  is  also  supererogatory : 
Const,  art  6,  second  clause;  Id,,  art.  4.,  §  2;  V.  &  v. 
McBratnesf,  104  U.  S.,  621. 

The  plain  intent  of  the  17th  section  of  the  organic  act  is 
to  dedare  the  constitution  and  general  statutes  of  the  United 
States  to  be  of  like  dignity,  force  and  effect  in  the  territory 
of  New  Mexico  as  elsewhere  in  the  United  States — in  other 
words,  to  insure  the  full  operation  in  this  territory  of  the 
constitution  and  general  laws  in  every  case  in  which  they  can 
be  applied.  In  face  of  this  intent,  any  merely  grammatical 
qaibbling  tending  to  restrict  the  scope  and  effect  of  the  pro- 
mon  is  petty  and  puerile. 

The  various  statutes  purporting  to  extend  the  general  laws 
of  the  United  States  to  newly  organized  territories  or  states 
are  all  m  pari  nuUeriOy  inspired  by  the  same  intent,  and 
effective  of  the  same  object,  although  dothed  in  variant 


418         SUPREME  COURT  OF  NEW  MEXICO. 


Territory  of  New  Mexico  ▼.  Tarberry. 


phraseology — many  being  in  form  identical  with  the  17tli 
section  iu  question  :  10  St.,  277,  §§  14,  32 ;  12  St,  172,  §  16, 
and  other  citations  8ttpraj  others  declaiming  that  the  general 
laws  shall  "  extend,"  and  shall  have  "  full  force  and  effect :" 
8  St.,  564,  §9;  3  St.,  750,  §  11 ;  2  St.,  283,  §7;  others  de- 
claring that  they  shall  be  "  in  f(Jrce  :'^  4  St.,  729,  §  25 ;  9  St., 
453,  §  17  ;  but  all  regarding  the  general  laws  as  already  of 
full  force  and  effect  elsewhere  in  the  United  States,  and  in- 
tending to  declare  them  to  have  equal  force  and  effect  in  the 
newly  organized  districts  of  country. 

The  Crimes  Act  of  1790  should  be  construed  in  the  light  of 
the  various  statutes,  in  pari  materia,  expressly  extending  it 
over  newly  organized  districts  of  country :  Orleans  and  Loui- 
siana, 2  St.,  283,  §  7 ;  Florida,  3  St.,  654,  §  9 ;  Indian 
Country,  3  St.,  383 ;  4  St.,  729,  §  25 ;  District  of  Colum- 
bia, 16  St.,  419,  §34;  and  of  the  judicial  decisions  re- 
specting its  effect  in  such  districts ;  and  so  construed  it  is 
plain  that  it  is  potent  to  reach  the  crime  of  murder  whenever 
committed  upon  territory  "  under  the  sole  and  exclusive  juris- 
diction of  the  United  States :"  United  States  v.  RogerSy  4 
How.,  567  ;  United  States  v.  Osa^e  IndianSj  Hempstead  O. 
C,  27  ;  United  States  v.  Terrel,  Id,,  411,  and  note  at  page 
419 ;  United  States  v.  Scroggins^  Id.,  478 ;  United  Stages  v. 
Sanders,  Id.,  483  ;  see  also  United  States  v.  Chdteau,  infra. 

These  applications  of  the  Crimes  Act  amount  to  a  legisla- 
tive declaration  of  the  signification  of  the  terms  ^'  place  "  and 
^*  district  of  country,"  as  used  in  the  act ;  and  this  construc- 
tion has  in  the  cases  above  cited  received  authoritative  judi- 
cial sanction. 

The  section  of  the  organic  act  (9  St.,  446,  sec  17),  declar- 
ing the  laws  of  the  United  States  in  force  in  the  territory, 
when  not  locally  inapplicable,  must  be  deemed  to  operate 
upon  those  laws  as  already  interpreted  by  congress  and  the 
courts ;  and,  so  operating,  it  must  put  the  murder  statute  in 
full  force  as  the  only  law  of  homicide  in  the  territory. 
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The  25th  section  of  the  Indian  country  act  of  1885  (4  St., 
729,  sec.  25),  reads  as  follows : 

"  That  so  mncli  of  the  laws  of  the  United  States  aa  pro- 
vides for  the  pnnishment  of  crimes  committed  within  any 
place  within  the  sole  and  exclusive  jurisdiction  of  the  United 
States  shall  be  in  force  in  the  Indian  country  :  Providedy 
That  the  same  shall  not  extend  to  crimes  committed  by  one 
Indian  against  the  person  or  property  of  another  Indian." 

It  is  evident  that  this  section  of  the  Indian  country  act  is 
less  emphatic  and  explicit  in  its  phraseology  than  the  17th 
section  of  our  organic  act ;  yet  in  the  case  of  United  States 
V.  RagerSy  i  How.,  667,  in  which  the  Supreme  Court  of  the 
United  States  considered  the  question  whether  the  proviso 
above  cited,  included  the  case  of  a  white  man  charged  with 
mnrder,  who  had  become  a  member  of  an  Indian  tribe,  the 
court  expressly  held  that  "  by  the  twenty-fifth  section  of  the 
act,  the  prisoner  is  undoubtedly  liable  to  punishment,  unless 
heoomes  within  the  exception  contained  in  the  proviso," 
eta ;  thns  holding  that  the  meagre  language  of  the  section 
then  under  consideration  was  sufficient  to  extend  the  murder 
statute  to  the  Indian  country  as  a  ^*  place "  or  ^'  district  of 
country." 

In  the  case  of  HorrJmokle  v,  Toambsy  18  Wallace,  648,  a 
section  of  the  Montana  organic  act,  whose  phraseology  is  pre- 
cisely similar  to  that  of  the  section  of  our  organic  act  in 
question  (13  St.,  85,  sec.  13),  is  construed  as  follows : 

''That  clause  has  the  effect  undoubtedly  of  importing  into 
the  territory  the  laws  passed  by  congress  to  prevent  and  pun- 
ish offenses  against  the  revenue,  the  mail  service,  and  other 
laws  of  a  general  character  and  universal  application,  but  not 
those  of  a  specific  application  "  (like,  for  instance,  the  case 
cited  by  the  court,  of  the  statute  authorizing  the  supreme 
court  to  employ  a  reporter). 

Even  more  direct  authority,  regarding  the  proper  construc- 
tion of  the  phraseology  in  question,  is  found  in  the  decision 
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of  the  appellate  court  of  the  District  of  Columbia  in  the 
recent  case  of  United  States  v.  Guiteau,  Gnit^au,  the  as- 
sassin  of  the  late  President  Garfield,  was  indicted  for  mur- 
der under  the  Crimes  Act  of  1790  as  incorporated  in  the 
United  States  Revised  Statutes,  sec.  6339. 

The  language  of  the  Crimes  Oct,  "  any  other  place  or  dis- 
trict of  country,"  is  certainly  broad  enough  to  include  the 
district  of  Columbia  as  a  district  of  country :  Vide  United 
States  V.  BevanSy  3  Wheaton,  390,  391 ;  Cohens  v.  Virginia^ 
6  Wheaton,  426. 

But  in  1801  the  laws  of  Maryland  were  extended  by  act 
of  congress  over  the  District  of  Columbia :  2  St.,  103,  sec,  1. 
And  the  counsel  for  Guiteau  claimed  before  the  court  in 
haneOy  that  the  Maryland  laws  thus  introduced  furnished  the 
only  murder  law  in  force  in  the  district,  and  that  therefore 
the  indictment,  being  founded  upon  the  provisions  of  the 
Crimes  Act  of  1790,  was  imauthorized  and  void. 

The  court  in  considering  the  question  of  repugnancy  thus 
raised  between  the  law  of  1801  and  the  Crimes  Act  of  1790, 
alludes  to  the  84th  section  of  the  District  of  Columbia  act  of 
February  21,  1871  (16  St.,  419,  sec.  34),  which  is  similar  in 
form  to  the  17th  section  of  our  organic  act,  and  proceeds : 

"  If  any  questions  were  raised  about  the  incongruity  of 
these  two  statutes,  none  certainly  can  be  raised  since  the  act 
of  February  21,  1871  (16  St.,  419),  the  thirty-fourth  section 
of  which  act  providing  that  all  the  laws  of  the  United  States 
not  locally  inapplicable  shall  have  the  same  force  and  effect 
within  the  district  as  elsewhere  in  the  United  States.  If  the 
law  of  1790  was  put  aside  by  the  law  of  1801,  its  operation 
was  restored  in  1871.  The  usual  rule  of  construction  as  to 
repeals  is  that  a  special  provision  relating  to  a  particular  case 
or  locality  is  not  superseded  by  a  general  provision  for  all 
places  and  cases ;  but  no  such  problem  is  presented  here. 
Both  the  act  of  1801  and  the  act  of  1871  made  a  comprehen- 
sive provision  for  a  whole  body  of  lawi  which  should  be  in 
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{QToehere,  and  to  the  extent  of  its  purview  the  later  proTision 

neeeeaarily  supersedes  the  earlier.     We  are  of  opinion  then 

that  section  5339  of  the  Revised  Statutes  of  the  United  States 

applies  to  murder  committed  in  the  District  of  Columbia :" 

Tide  Washington  Post,  May  28,  1882. 

Jadge  Hallett,  of  Colorado,  has,  in  the  case  of  ^ankUn 
V,  United  SicUeSy  1  Col.,  8,  expressed  views,  respecting  the 
territorial  application  of  the  Crimes  Act,  opposed  to  those 
here  presented.  Judge  Hallett  is  a  jurist  of  great  ability  and 
high  reputation.  Kevertheless,  he  sometimes  fails  in  the 
coDBtraction  of  statutes  to  display  that  logical  energy  and 
masterly  comprehension  which  characterize  his  judicial  efforts 
in  other  branches  of  law ;  and  consequently  we  find  that  on 
eeienl  occasions  his  decisions  regarding  the  force  and  effect 
of  important  acts  of  congress  have,  because  of  their  restrict 
tive  tendency,  been  condemned  by  the  Supreme  Court  of 
the  United  States  and  overruled. 

Jadge  Hallett's  first  proposition  is  couched  in  the  follow* 

ing  language  (p.  87) :    "  We  must  first  inquire  whether  this 

territory  is  a  place  or  district  of  country  under  the  sole  and 

esclosive  jurisdiction  of  the  United.  States  within  t}ie  mean* 

ing  of  the  law  mentioned.    We  may  find  an  answer  to  this 

inquiry  in  the  sixteenth  section  of  the  act  establishing  this 

territory  («. «.,  Colorado  Act,  12  St.,  172),  which  dedarea 

^  that  the  constitution  and  all  laws  of  the  United  States  which 

are  not  locally  inapplicable  shall  have  the  same  force  and 

effect  within  the  said  territory  of  Colorado  as  elsewhere 

within  the  United  States.     Within  the  several  states,  section 

3  of  the  act  of  1790,  provides  for  punishing  murder,  where 

committed  in  a  fort,  arsenal,  dock-yard  or  the  like  place, 

owned  by  the  general  government,  and  the  above  mentioned 

section  of  the  organic  act  declares  it  shall  have  the  same 

force  and  effect  in  this  territory.     It  may  be  suggested  that 

the  words  '  force  and  effect '  used  in  the  oi^anic  act,  refer  to 

ibe  penal  power  of  the  law,  and  were  not  designed  to  limit 
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its  operation  to  places  owned  by  the  general  goYernment  as 
in  the  several  states.  But  a  law  is  pi'esnmed  to  be  effectual 
to  accomplish  its  purposes,  and  therefore  it  was  not  necessary 
to  declare  what  force  and  effect  the  act  of  1790  should  have 
in  this  territory,  except  for  the  purpose  of  limiting  the  places 
within  which  it  should  obtain.  If,  by  the  terms  of  the  act, 
it  is  in  force  in  the  territory,  its  power  is  declared  in  the  lan- 
guage of  the  act  itself,  and  the  limitation  in  the  organic  act 
that  it  shall  have  the  same  force  and  effect  as  elsewhere  in 
the  United  States  can  refer  only  to  the  places  in  the  territory 
within  which  it  shall  operate.  If,  then,  in  obedience  to  the 
sixteenth  section  of  the  organic  act,  we  give  section  8  of  the 
act  of  1790  the  same  force  and  effect  in  this  territory  which 
it  has  elsewhere  in  the  United  States,  we  shall  apply  it  to 
murder  committed  in  forts,  arsenals  and  the  like  places 
belonging  to  the  United  States  and  in  the  Indian  territory." 

This  extraordinary  reasoning,  respecting  the  office  of  the 
words  "  force  and  effect '  in  the  application  of  general  statutes 
of  the  United  States,  savors  of  the  fantastic  subtlety  of  a 
class  of  antiquated  cases  which  have  long  since  been  buried 
by  the  common  sense  of  the  profession. 

It  implies  that  the  provision  in  question  was  not  intended 
to  give  full  force  and  effect  in  the  newly  organized  territory 
to  the  constitution  and  general  laws,  but  rather  to  curtail  and 
limit  their  operation.  The  provision  relates  equally  to  the 
constitution  and  to  the  laws,  and,  according  to  Judge  Hallett, 
so  far  from  evincing  an  intent  to  provide  for  the  full  appli- 
cation of  the  constitution  and  laws,  it  operates  as  a  declara- 
tion that  the  ^^  supreme  law  of  the  land ''  shall  not  be  applied 
in  the  territory  in  conformity  with  its  terms,  but  in  a  cramped 
and  mitigated  sense. 

The  ^'  United  States ''  is  used  in  the  section  as  the  title  of 
the  nation  and  not  simply  to  indicate  the  individual  states, 
and  the  only  purport  of  the  provision  in  question  is  to  declare 
the  constitution  and  laws  to  be  forceful  and  effective  in  the 
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territory,  even  as  they  are  forceful  and  effective  throughout 
the  rest  of  the  national  domain ;  not  to  limit  or  cramp  their 
operation,  but,  declaring  them  to  be  in  operation,  to  leave 
cheir  force  and  effect  to  be  determined  by  their  own  terme 
and  by  relation  to  the  subject  matter  affected. 

The  genesis  of  the  provision  furnishes  a  convincing  argu- 
ment in  favor  of  the  construction  here  claimed.  Yermont 
was  by  the  act  of  18th  February,  1791  (1  St.,  191),  declared 
to  be  admitted  from  and  after  4th  March,  1791,  ^^  as  a  new 
and  entire  member  of  the  United  States.''  No  lawyer  of  that 
day  would  have  denied  that  the  mere  fact  of  admission  into 
the  Union  would  extend  over  Yermont  the  constitution  and 
general  laws  passed  thereunder.  Yet  this  extension  of  the 
constitution  and  laws  over  a  new  state,  would  be  largely 
theoretical  and  not  effectual,  unless  by  further  legislation' 
proper  local  provision  respecting  judicial  and  revenue  dis- 
tricts, courts,  judges,  attorneys,  marshals  and  other  officers 
should  be  made.  This  political  need  led  congress,  in  the  case 
of  Yermont,  to  pass  the  supplemental  act  of  2d  March,  1791 
(1  St.,  197),  which  enacts  ''  that  from  and  after  the  third  day 
of  March  next  all  the  laws  of  the  United  States  which  are 
not  locallj'  inapplicable  ought  to  have  and  shall  have  the 
same  force  and  effect  within  the  state  of  Yermont  as  else- 
where in  the  United  States ;"  "  and  to  the  end  that "  tlie  judi- 
ciary act  of  1789  should  have  due  effect,  provision  is  then 
made  for  a  judicial  district,  eta  And  in  like  manner  pro- 
vision is  made  for  the  collection  of  revenue,  the  taking  of  the 
census,  etc.  This  is  the  first  occasion  on  which  a  provision 
like  that  in  question  appears  in  the  statutes  of  the  United 
States,  although  in  one  or  two  previous  statutes  laws  were 
applied  to  new  districts  by  a  declaration  that  they  should 
have  "force"  in  the  latter:    1  St.,  99,  §  6  ;  /d,  108,  cl.  8. 

It  is  obvions  that  no  such  intent  can  be  imputed  to  this 
original  use  of  the  provision  as  that  imputed  by  Judge  Hallett 
to  the  use  of  like  provisions  in  the  territorial  organic  acts. 
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Id  providing  for  the  admission  of  Tennessee,  congress 
declared  (1  St.,  491),  "  That  until  the  next  general  census  the 
said  state  of  Tennessee  shall  be  entitled  to  one  representative 
in  the  house  of  representatives  of  the  United  States,  and  in 
all  otlier  respects  as  far  as  they  may  be  applicable  the  laws  of 
the  United  States  shall  extend  to  and  have  force  in  the  state 
of  Tennessee  in  the  same  manner  as  if  that  state  had  origin- 
ally been  one  of  the  United  States." 

Of  course  this  provision  was  co^stitutionally  unnecessary  ; 
but  I  cite  it  to  shovv.that  the  central  idea  of  the  provision  in 
question  can  be  conveyed  by  the  use  of  words  not  in  any 
view  susceptible  of  Judge  Hallett's  restrictive  interpretation. 

But  this  act  of  admission  not  providing  Tennessee  with 
courts,  judicial  or  collection  districts,  or  ofGicers,  further  pro- 
visions were  needed  to  secure  the  due  execution  of  the  theo- 
retically extended  laws,  and  hence  another  act  was  passed^  (1 
St.,  496),  to  supply  this  need,  and,  in  pursuance  of  the  super- 
erogatory policy  before  alluded  to,  a  cumulative  provision 
was  introduced  similar  to  that  above  cited  from  the  Yermoht 
act  (1  St.,  197). 

Still  no  legislative  intent  can  be  perceived  to  accomplish 
by  the  language  used  any  other  purpose  than  to  declare  the 
laws  in  full  force,  and  to  leave  to  their  own  terms  the  expres- 
sion of  the  nature  and  extent  of  their  operation.  So,  in  the 
case  of  Ohio,  which  being  admitted  on  an  equal  footing  with 
the  other  states  (2  St.,  173),  and  thus  made  by  implication 
subject  to  all  applicable  laws,  still  needed  legislative  provision 
for  judicial  and  other  official  machinery,  this  need  was  sup- 
])lied  19th  February,  1803  (2  St.,  201),  by  an  act  which,  passed 
according  to  the  recital  "in  order  therefore  to  provide 
for  the  due  execution  of  the  laws  of  the  United  States 
within  the  said  state  of  Ohio  "  first  unnecessarily  declares, 
"  That  all  laws  of  the  United  States  which  are  not  local!  v 
inapplicable,  shall  have  the  same  force  and  effect  within  the 
said  state  of  Ohio  as  elsewhere  within  the  United  States,'^ 
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and  then  enacts  the  needed  pFOvisionB  establishing  oonrtSi 
etc*    So  in  the  admission  of  Louisiana  and  Alabama  the 
same  provision  was  adopted,  with  the  addition  of  a  clause 
declaring  that  the  laws  '^  shall  be  extended  to  the  said  state :" 
2  St.,  701,  sec.  3  ;  8  St.,  664 ;  sec.  1.    And,  so  on,  as  a  rule, 
the  same  proyision  generally  identical  in  form  with  that  in 
our  organic  act,  and  in  that  of  the  late  territory  of  Oolorado, 
appears  in  connection  with  other  provisions  providing  the 
official  means  for  carrying  the  laws  into  execution :  Missis- 
sippi, 3  St,  473 ;  Illinois,  8  St.,  603 ;  Missouri,  8  St.,  653 ; 
Arkansas,  5  St.,  50 ;  Michigan,  5  St.,  61 ;  Florida,  5  St.,  788 ; 
Iowa,  5  St.,  789 ;  Wisconsin,  9  St.,  57 ;  California,  9  St.,  631 ; 
Minnesota,  Oregon,  11  St.,  383 ;  Kansas,  13  St.,  136  ;K'evada, 
18  St,  30;  Nebraska,  18  St.,  47 ;  Colorado,  19  St.,  61. 

Bnt  in  the  cases  of  Kentucky  (1  St.,  180),  and  Maine  (8  St, 
544,  Id.  554),  there  appears  to  have  been  no  express  statu- 
tory extension  of  the  laws.  And  in  the  case  of  Texas,  which 
was  admitted  by  resolution  on  an  "  equal  footing "  (9  St., 
lOS),  it  was  provided  (9  St.,  1),  by  "An  act  to  extend  the  laws 
of  the  United  States  over  the  state  of  Texas  and  for  other 
parpoaes,"  that  "all laws  of  the  United  States  are  hereby 
declared  to  extend  to  and  over,  and  to  have  full  force  and 
effect  within  the  state  of  Texas,  admitted  at  the  present  ses- 
sion of  congress  into  the  oonfederacj  and  union  of  the  United 
States." 

I  snbmit  that  the  phraseology  in  the  Texas  act  is  only  the 
fair  equivalent  of  the  more  usual  provisions :  Vide  Smith  v. 
Cockria,  6  Wallace,  758. 

So,  with  reference  to  the  territories,  there  is  the  same  ten- 
dency to  employ  the  usual  phraseology  in  the  provisions  ex- 
tending the  laws,  but  with  occasional  variations,  which,  dis- 
carding the  words  "  same  force  and  effect,"  which  have  niis- 
ied  Judge  Hallett,  are  still  effectual  to  declare  the  extension 
iotended. 
In  the  caie  of  the  teiritofiea  of  Orleans  and  Lonisiaoa 
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(2  St.,  283,  sec.  7),  and  Florida  (3  St.,  654^  eeo.  9),  the  general 
acta  intended  to  be  extended,  are  expressly  named  bj  theif 
titles,  including  the  Crimes  Act  of  1790  ;  but  in  the  case  or 
Florida  (3  St.,  654,  sec.  9),  the  specific  enumeration  of  ex- 
tended statutes  is  supplemented  bj  the  addition  of  '^  all  other 
public  laws  of  the  United  States  which  are  not  repug- 
nant," etc,  and  in  each  case,  the  general  acts  referred  to  are 
declared  to  ^^  extend  to  and  have  full  force  and  efEect "  in 
the  respective  territories. 

In  the  later  Florida  organic  act  (3  St.,  750,  sea  11),  the 
specific  enumeration  of  extended  statutes  is  discarded  as  on- 
necessary  and  cumbersome,  and  a  general  provision  is  substi- 
tuted in  the  following  form : 

'^  That  the  laws  of  the  United  States  relating  to  the  revenue 
and  its  collection,  subject  to  the  modification  stipnlated  by 
the  fifteenth  article  of  the  treaty  of  the  twenty-second  of 
February,  one  thousand  eight  hundred  and  nineteen,  in  favor 
of  Spanish  vessels  and  their  cargoes,  and  all  other  public  acts 
of  the  United  States,  not  inconsistent  or  repugnant  to  the 
provisions  of  this  act,  now  in  force,  or  which  may  hereafter 
be  in  force,  shall  extend  to  and  have  full  force  and  efEect  in 
the  territory  aforesaid." 

But,  generally,  the  language  employed  is  that  in  question 
here:  New  Mexico,  9  St.,  446,  sec.  17;  Nebraska,  10  St.,* 
277,  sec.  14;  Kansas,  10  St.,  277,  sec.  32;  Colorado,  12 
St.,  172,  sec  16;  Nevada,  12  St.,  209,  sec.  16;  Dakota,  12 
St.,  239,  sec  16;  Idaho,  12  St.,  808,  sec  13;  Montana,  13 
St.,  85,  sec  13 ;  Wyoming,  16  St.,  183. 

Nevertheless,  at  the  very  session  of  congress,  at  which  the 
organic  act  of  New  Mexico  was  passed  (9  St.,  446),  and  on 
the  same  day,  congress,  in  the  Utah  organic  act,  which 'is 
substantially  like  our  own,  uses  the  following  language,  in 
applying  the  constitution  and  gcuoral  laws  (9  St.,  453,  sec 
17) :  ^'  That  the  constitution  and  laws  of  the  United  States  are 
hereby  extended  over  and  declared  to  be  in  force  in  said  ter- 
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ritory  of  Utah,  so  far  as  the  same^  or  any  provision  thereof, 
may  be  applicable." 

It  is  manifest  that  Judge  Hallett's  special  reasoning  conld 
not  find  even  the  semblance  of  an  excuse  in  the  language  of 
the  Utah  act,  and  yet  it  is  equally  manifest  that  congress 
had  no  other  or  different  intent  in  the  one  case  than  in  the 
other  respecting  the  application  of  the  constitution  and  gen- 
eral laws. 

The  true  construction,  then,  of  the  provision  in  question 
is  to  hold  that  it  put  the  constitution  and  general  laws  of  the 
Unit^  States  in  full  force  in  New  Mexico  wherever  appli- 
cable. 

The  language  previously  cited  from  the  Indian  country  act 
(4  St,  729,  sec.  25),  declaring  the  Crimes  Act  to  be  "  in  force  " 
conld  only  be  interpreted  as  putting  the  act  in  force  accord- 
ing to  its  terms,  and  in  this  application  of  the  Crimes  Act  to 
the  Indian  country  its  operation  in  respect  to  murder,  maim- 
ing, etc.,  was  not  limited  to  forts,  araenals,  or  other  like 
establishnaents,  but  it  extended  over  each  and  every  part  of 
the  Indian  country  asa  "  district  of  conntry  :"  4  How.  567 ; 
Hempstead  0.  C,  27 ;  /rf.,  478  ;  Id,,  483 ;  also  United  StcUes 
r.  GuUeaUy  swj/ra. 

In  1850,  at  the  time  of  the  passage  of  the  New  Mexico 
organic  act  (9  St.,  446),  the  term  "  district  of  country  "  as 
used  in  the  Crimes  Act  had  received  a  most  extensive  practical 
interpretation  by  a  series  of  acts  in  paH  materia^  declaring 
the  act  in  force  over  the  vast  districts  of  country  purchased 
from  France  and  Spain  {oide  citations  supra),  and,  that  at 
that  time,  it  still  furnished  the  only  law  of  murder  for  a  very 
extensive  territory  west  of  the  Mississippi. 

New  Mexico,  so  recently  the  possession  of  a  hostile  power, 
was  at  that  time  in  no  position  to  claim  greater  immunity 
from  the  sovereignty  of  the  Union  than  that  enjoyed  by  the 
Louisiana  and  Florida  territories  at  the  time  of  their  peace- 
able acquisition,  and  there  was  no  reason  or  policy  for  waiv- 


428  SUPREME  COURT  OF  NEW  MEXICO. 

Tenitoiy  of  New  Mexico  v.  Yarberry. 

ing  in  respect  to  New  Mexico  that  national  jurisdiction  on 
the  subject  of  the  crime  of  murder  which  had  theretofore  been 
exercised  over  all  new  territory  that  had  come  "  under  the 
sole  and  exclusive  jurisdiction  of  the  United  States." 

If  any  places  "  elsewhere  "  were  to  be  referred  to  in  order 
to  determine  the  "  force  and  effect "  of  the  Crimes  Act,  they 
were  precisely  those  districts  of  country  over  which  the 
government  had  thoroughly  and.  effectually  applied  it,  inclad- 
ing  the  vast  Indian  country  in  which  the  act  was  still  in 
force,  as  well  as  the  district  of  Columbia. 

With  reference  to  the  provision,  it  is  said  in  a  recent  case 
in  the  Supreme  Court  of  the  United  States  ( United  Statea 
V.  McBraUaey,  104:  U.  S.,  621) : 

^'  Such  a  provision  has  a  less  extensive  effect  within  the 
limits  of  one  of  the  states  of  the  Union  than  in  one  of  the 
territories  of  which  the  United  States  have  sole  and  exclusive 
jurisdiction." 

The  historical  relation  of  the  organization  of  the  territory 
of  New  Mexico,  to  the  organization  of  other  territories,  is 
significant  as  a  factor  in  determining  the  degree  in  which 
congress  intended  to  delegate  to  the  legislative  assembly  the 
national  sovereignty. 

I  h^re  already  shown  that,  by  reason  of  its  contractual  and 
fidiioiary  relation  to  the  Union,  the  northwestern  territory 
was  a  district  9ui  generis — it  was  land  held  on  an  express 
trust  for  the  formation  of  new  states,  and  governed  upon  a 
system  established  before  the  enactment  of  the  Crimes  Act, 
and  not  intended  to  be  disturbed  by  the  latter.  When  new 
territories  were  formed  out  of  this  peculiar  domain,  it  was 
natural  to  preserve  to  them  the  laws,  rights  and  privileges 
under  which  their  inhabitants  had  been  educated  ;  and  con- 
sequently we  find  these  laws,  riglits  and  privileges  expressly 
saved  to  such  new  territories :  Indiana,  2  St.,  58 ;  Illinois, 
8  St,  514 ;  Michigan,  2  St.,  309  ;  3  St.,  769,  sec  2,  also  sec. 
6,  repealing  inconsistent  U.  S.  laws ;  Wisconsin,  5  St,  10. 
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The  same  policy  was  naturally  followed  respecting  the  ter- 
ritories of  Mississippi  and  Alabama,  which  were  formed  oat 
o!  lands  ceded  to  the  Union  by  some  of  the  states :  1  St., 
549 ;  3  St,  871. 

Again,  some  parts  of  the  vast  Louisiana  purchase  were 
settled  by  emigrants  from  the  northwestern  territory,  who 
carried  with  tiiem  the  traditions,  laws,  and  customs  under 
which  they  had  been  reared,  and  who  proved  to  be  a  verj 
trustworthy  class  of  citizens.  Hence  it  was  desirable  in  pl*o- 
vidiDg  new  territorial  governments,  for  these  districts  of 
eonntry  to  permit  the  inhabitants  to  retain  their  old  laws  and 
enstoms  and  to  assimilate  their  government  to  that  of  the 
government  under  which  their  citizenship  had  developed. 
With  the  exception  of  Orleans,  which  was  quite  advanced  in 
.  civilization  (2  St.,  322),  the  only  territorial  governments 
affecting  the  Louisiana  purchase,  established  under  these 
special  conditions  prior  to  the  organization  of  New  Mexico 
(A.  D.  1850)  were,  first,  that  country  west  of  the  Mississippi 
and  north  of  the  Missouri,  attached  to  the  Michigan  territory 
in  1834  (4  St.,  701),  and  afterwards  that  of  Wisconsin  (5  St., 
10),  Iowa  (5  St.,  235),  and  Minnesota  (9  St.,  403),  formed, 
except  a  part  of  Wisconsin,  out  of  the  same  district.  Oregon 
was  equally  privileged  (9  St.,  823). 

As  to  Oregon,  that  was  for  a  long  time  a  district  more  or 
less  in  dispute  between  the  United  States  and  Great  Britain 

vide  Treaty  1848,  9  St.,  869) ;  and  it  had  been  settled  and 
considerably  developed  early  in  the  century  through  the 
efforts  of  men  who  brought  with  them  the  traditions  and  cus- 
toms of  the  east :     Vide  Irving's  Astoria. 

It  was  therefore  advisable  to  assimilate  its  territorial  gov* 
emment  to  that  of  the  northwestern  territory. 

Bat,  in  dealing  generally  with  the  vast  territory  acquired 
from  France  and  Spaiil — a  territory  inhabited  principally  by 
&ivages  and  by  unstable  whites — congress  held  a  tighter  rein. 
It  expressly  pat  the  Crimes  Act  and  general  laws  in  force :    2 
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St.,  1804,  and  amendments  ;  8  St.,  654,  and  amendments ;  4 
St.,  729,  sec.  26. 

This  was  the  situation  when  congress  passed  the  organic 
act  of  New  Mexico :    9  St.,  446. 

I  have  shown  the  exceptional  natnre  of  the  organization 
of  Wisconsin,  Iowa,  Minnesota  and  Oregon,  the  only  territo* 
ries  organized  in  the  interval  between  the  organization  of 
Arkansas  (carved  out  of  Missouri,  8  St.,  494),  and  that  of 
New  Mexico,  and  I  have  referred  to  the  express  provisions 
of  the  organic  acts  of  the  four  territories  first  named,  whidi 
grant  to  those  territories  exceptional  privileges  and  larger 
governmental  powere. 

But  New  Mexico — ^an  acquisition   by  means  of  hostilities 
only  lately  ended — clearly  called  for  the  same  cautious  politi- 
cal treatment  as  that  employed  for  Loiusiana,  Florida  and ' 
Missouri. 

That  the  Crimes  Act  was  the  only  law  of  murder  in  force 
over  the  greater  part  of  the  national  domain  is  a  well  known 
historical  fact.  On  this  subject,  Judge  Wells  remarked,  in 
1843  (Hempstead  0.  C,  p.  419),  "  In  the  territories  of  Flor- 
ida  and  Louisiana,  and  perhaps  others,  certain  laws,  includ- 
ing the  act  of  1790,  were  declared  to  be  in  force.  They  are 
of  course  yet  in  force  in  Florida,  and  what  remains  of 
Louisiana,  as  purchased  from  France;  and  I  presume  in  other 
territories."  He  adds  that  the  Crimes  Act  was  "in  full 
force  "  in  the  territory  of  Missouri. 

Judge  Hallett  thus  proceeds  in  his  second  proposition,  p. 
38  :  "  We  may  reach  the  same  conclusion  without  referring 
to  the  sixteenth  section  of  the  organic  act.  In  all  its  legis- 
lation congress  pursues  the  authority  given  in  the  constitu- 
tion, and  we  may  refer  the  section  under  consideration  to 
the  sixteenth  clause  of  section  8,  article  1,  of  that  instru- 
ment. In  that  clause  of  the  constitution,  congress  is  invested 
with  exclusive  legislative  authority  over  such  district  (not 
exceeding  ten  miles  square),  as  may,  by  cession  of  particular 
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states,  and  the  acceptance  of  congress,  become  the  seat  of 
goyernment  of  the  United  States,  and  like  anthoritj  over  all 
places  purchased  by  the  consent  of  the  legislature  of  the 
state  in  which  the  same  shall  be,  for  the  erection  of  forts, 
magazines,  arsenals,  dock-yards,  and  their  needful  buildings. 
The  description  of  places  in  the  act  is  nearly  the  same  as  in 
dus  dause.  The  words  '  fort,  arsenal,  dock-yard  and  magar 
^ne,' are  found  in  the  act  and  in  the  constitution,  and  the 
words 'other  place  or  district  of  country,' occurring  in  the 
act  but  not  in  the  constitution,  were  probably  inserted  out  of 
abundant  caution,  or  probably  they  refer  to  the  District  of 
Columbia,  which  at  the  time  of  this  enactment  had  no  exist- 
ence, but  was  in  contemplation."  *  *  *  "  Beyond  doubt 
this  law  was  enacted  in  execution  of  the  power  conferred  in 
this  dause  of  the  constitution.  "Now  there  is  nothing  con- 
cerning the  territories  of  the  United  States  in  this  clause; 
it  refers  only  to  the  federal  seat  of  government,  and  to  forts, 
arsenals,  etc"  *  »  *  *  «  The  law  we  are  discussing  is 
not  more  comprehensive  than  the  clause  of  the  constitution 
upon  which  it  rests,  and  therefore  this  territory,  as  a  terri- 
tory, is  not  within  its  descriptive  terms." 

In  this  proposition,  Judge  Hallett  fails  to  consider  that, 
when  a  statute  is  enacted  to  supply  a  want  or  to  remedy  a 
misehief,  the  legislating  body  rarely  limits  itself  to  the  single 
subject  which  moved  it  to  action,  but,  in  acting  upon  that 
sabject,  usually  employs  language  broad  enough  to  cover  all 
cases  coming  within  the  same  legislative  principle. 

For  instance,  in  the  very  act  in  question,  congress,  while 
moved  to  action  by  the  constitutional  clause  cited  by  Judge 
Hallett,  and  intending  to  cover  all  the  cases  embraced  in  that 
daaae,  naturally  conceived  the  larger  purpose  of  legislating, 
not  simply  for  the  limited  jurisdiction  described  in  the 
dause,  but  rather  for  the  entire  national  jurisdiction ;  thus 
making  the  enactment  commensurate  with  the  political  need. 
Therefore,  while  the  constitutional  clause  refers  only  to  forts 
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and  other  establishments  on  sites  within  state  limits^  and 
ceded  by  states  to  the  Union,  the  Orimes  Act  is  not  limited 
in  its  terms  to  forts  and  other  establishments  of  the  class 
mentioned  in  the  constitation,  bnt  it  expressly  extends  to  all 
forts  and  other  national  places,  even  including  those  which 
then  might  be  (and  which  in  fact  have  since  been)  bnilt  on 
territory  acquired  under  the  war  power  and  the  treaty 
power ;  of  which  latter  class  of  establishments  (not  within, 
the  purview  of  the  constitutional  clause  cited),  we  have 
many  instances  in  the  vast  French,  Spanish  and  Mexican 
cessions. 

So,  while  the  same  constitutional  clause  made  mention  of 
only  one  district  of  country,  i.  e.y  such  as  might  be  acquired 
for  the  seat  of  government,  the  Crimes  Act,  while  using 
terms  broad  enough  to  include  such  a  district,  evinces  no 
intent  to  limit  its  operation  to  any  one  special  district,  bnt 
expressly  extends  to  "any  district  of  country"  whatsoever: 
Sedgwick  on  Construction,  p.  198,  et  seq. 

Arguing  in  support  of  this  proposition.  Judge  Hallett, 
p.  39,  refers  to  congressional  legislation  purporting  to  extend 
tlie  operation  of  the  Crimes  Act,  and,  having  cited  the  25th 
section  {vide  supra)  of  the  Indian  Country  Act  of  1834,  he 
continues:  "The  Indian  country  at  that  time  comprised 
the  greater  part  of  the  national  territory,  and  congress  found 
it  necessary  to  extend  the  section  we  are  considering  to  that 
country.  If  the  territory  of  the  United  States  had  been 
within  the  terms  of  the  law,  it  would  have  been  in  force  in 
the  Indian  country  before^the  act  of  1834,  and  that  enact- 
ment would  have  been  unnecessary." 

From  this  language  the  inference  is  reasonable  that  Judge 
liallett  had  not  made  a  thorough  historical  search  on  the 
subject  of  which  he  wrote ;  else  he  would  have  become  aware 
that,  independently  of  the  self -extending  force  of  the  Crimes 
Act  over  newly  acquired  districts  of  country,  that  act  had 
been  expressly  extended  to  the  Louisiana  purchase  as  early 


JANXJABY  TERM,  1888.  488 

Ttrritoiy  of  New  Mezioo  y.  Yarbeny. 

as  ISOi  (2  St,  288,  §  7,  cited  supra) ;  that,  as  I  have  Bhown, 
oQQgress  had  been  in  the  habit  of  repetitious  legislation  on 
this  snbject  (Statntes  &upra;  also  3  Sawyer,  0.  C,  p.  318), 
and  that  the  only  doubt  ever  judicially  suggested  respecting 
the  self-extending  force  of  the  Crimes  Act  over  the  "  Indian 
conntiy''  was  based,  not  on  any  interpretation  of  the  term 
"diatrict  of  country,"  but  on  the  fact  that  the  "  Indian  coun- 
try," being  occupied  by  qtum  sovereign  Indian  tribes,  who 
there  administered  their  own  laws — "  dependent  nations  ^ 
with  whom  the  United  States  had  entered  into  treaties,  bind- 
ing as ''  Hie  supreme  law  of  the  land/'-^was  not,  so  far  as  so 
occupied,  ^  under  the  sole  and  exclusive  jurisdiction  of  the 
United  States  f*  Per  Wells,  J.,  Hempstead  0.  0.,  p.  422 ; 
vibisuprOk 

Judge  Hallett  then  considers  (pp.  89, 40, 41)  the  ordinances 
of  1787,  and  declares,  as  I  agree,  that  ^'  ample  power  was 
conferred  upon  the  northwest  territory  to  enact  a  full  code 
of  dvil  and  criminal  laws,  subject  only  to  the  limitations  con'* 
tained  in  the  ordinimce  itself.'^ 

He  adds:    ^^This   ordinance   subsequently   became  the 
organic  law  of  Illinois,  Indiana,  Michigan,  Mississippi  and 
Alabama  territories,  which  were  established  after  the  act  of 
1790  was  passed.    The  language  of  the  ordinance  above  set 
forth  undoubtedly  conferred  authority  to  enact  the  law  of 
homicide,  and  from  this  it  sufficiently  appears  that  congress 
did  not  propose  to  exercise  that  authority  directly  and  by  its 
own  aet    Congress  certainly  did  not  intend  to  confer  upon 
these  territoriee  authority  to  do  that  which  it  purposed  to  do 
or  had  done  itself,  and  which,  being  done  by  congress,  could 
not  be  modified  or  in  any  manner  affected  by  the  territories. 
If  the  law'^under  consideration  was  the  law  of  homicide  in 
nimois  and  the  other  territories  last  named,  why  should  con- 
gress confer  upon  those  territories  authority  to  legislate  upon 
that  snbject  f 
I  have  already  referred  to  the  aingnlar  status  of  the  nortb- 

26 
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western  territory.  It  is  familiar  history  that  it  was  a  domain 
oonceded  to  the  Union  under  a  special  compact  which  waa 
viewed  with  peculiar  jealousy,  not  only  by  the  individual 
states,  but  also  bj  the  large  and  intelligent  population  which 
settled  in  that  territory  in  expectation  of  its  speedy  division 
into  states  of  the  Union,  and  on  the  faith  of  the  continuance 
meanwhile  of  its  pledged  form  of  temporary  government.  T 
have  shown  why,  on  familiar  principles,  the  Crimes  Act 
might  be  held  not  to  repeal  by  implication  any  provision  of 
the  ordinance. 

As  to  the  territories  of  Illinois,  Indiana  and  Michigan,  they 
having  been  originally  a  part  of  the  northwestern  territory 
and  subject  to  the  ordinance,  good  faith  and  sound  policy 
required  that,  on  their  organization  as  separate  territories, 
their  old  laws  should  be  continued  in  force.  And  as  to  the 
territories  of  Mississippi  and  Alabama,  they  having  been 
originally  part  of  the  territory  of  some  of  the  states  and 
ceded  by  them  to  the  Union,  on  certain  conditions,  were 
wisely  placed  on  a  footing  with  the  northwestern  territory 
and  the  various  territories  carved  out  of  the  same :    Statutes 

This  assimilation  of  the  government  of  certain  later  terri- 
tories to  that  of  the  northwestern  territory,  I  have  already 
alluded  to  as  exceptional,  although  politically  justifiable  for 
special  reasons  which  I  have  stated. 

In  Illinois,  Indiana,  Michigan,  Mississippi  and  Alabama, 
specified  by  Judge  Hallett,  the  Crimes  Act  law  of  murder 
was  probably  never  in  full  force,  because  the  first  three  were 
part  of  the  northwestern  territory  and  the  last  two  were 
assimilated  to  that  territory,  in  point  of  government,  imme- 
diately on  their  acquisition :     1  St.,  549 ;  3  St.,  371. 

But  there  were  six  territories  in  which,  although  the 
Crimes  Act  was  originally  in  full  force  (2  St.,  283 ;  4  St., 
729,  §  25),  yet,  on  the  formation  of  distinct  territorial  gov- 
ernments, some  of  the  provisions  of  the  Crimes  Act  were 
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probably  repealed  in  order  that  they  might  enjoy  all  the 
priyileges  of  the  northwestern  territory  and  its  successors — I 
refer  to  Iowa,  Orleans,  Minnesota,  a  part  of  Wisconsin,  Ore* 
gon  and  Washington. 

Thus  we  find  that  certain  territories  were  never  subject  to 
the  full  operation  of  the  Crimes  Act  law  of  murder ;  that 
others,  although  so  subject  as  parts  of  the  Louisiana  purchase, 
were  released  from  its  operation  by  force  of  the  peculiar 
phraseology  of  their  organic  acts;  and  that  others  have 
always  been  imder  its  full  operation. 

The  superficial  nature  of  Judge  Hallett's  research  on  this 
subject  is  seen  in  his  remarks  on  page  41 :  ''  Again,  in  an  act 
respecting  Florida  territory  (4  St.,  164),  in  defining  the 
jurisdiction  of  the  superior  courts  of  that  territory,  it  is 
declared  that  they  'shall  have  and  exercise  origijial  and  exclu- 
sive jurisdiction  of  all  crimes  and  offenses  committed  against 
the  laws  of  said  territory,  where  the  punishment  shall  be 
death.'  In  this  country,  murder  is  commonly  punished  with 
death,  and  we  do  no  violence  to  language  when  we  say  that 
that  crime  was  referred  to  in  the  clause  we  have  cited.  If 
so,  the  law  of  homicide  in  that  territory  was  provided,  not 
by  the  act  of  1790,  but  by  the  act  of  the  territory.  It  appears 
to  us  that  congress  has  already  acted  in  the  belief  that  the 
territory  of  the  United  States  is  not  a  place  or  district  of 
country  under  the  sole  and  exclusive  jurisdiction  of  the 
United  States,  within  the  meaning  of  the  law  under  consid- 
eration." 

The  Florida  statute  (4  St.,  164)  cited  by  Judge  Hallett, 
was  passed  in  1826,  and  it  does  not  contain  any  provisions 
defining  crimes.  Congress  had  already — ^in  the  organic  act 
of  1822— most  emphatically  extended  the  Crimes  Act  over 
Florida  (8  St.,  654),  the  ninth  section  of  that  act  providing 
"that  the  following  acts,  tiiat  is  to  say  '  An  act  for  the  punish- 
ment of  certain  crimes  against  the  United  States,'  approved 
April  thirteenth,  one  thousand  seven  hundred  and  ninety^ 
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and  all  acts  in  addition  or  supplementary  thereto  which  are 
now  in  force,  *  *  *  shall  extend  to  and  have  full  force 
and  effect  in  the  territory  aforesaid."  See  also  opinion  of 
Judge  Wells,  cited  supra. 

Consequently,  having  an  express  statute  to  inform  qb  as  to 
the  law  of  Florida,  in  respect  to  homicide,  we  are  not  forced 
to  draw  an  illogical  inference  from  a  statute  enacted  with  no 
reference  to  the  subject 

Other  acts  of  congress,  above  cited,  show,  moreover,  that 
congress  has  most  impressively  manifested  its  belief  that  the 
territory  of  the  United  States  acquired  from  foreign  powers 
is  a  "  district  of  country  "  subject  to  the  United  States  law  of 
murder :  2  St.,  283,  and  amendments ;  2  St.,  743 ;  8  St., 
654,  and  amendments ;  4  St.,  729,  sec.  25. 

Judge  Hallett  proceeds,  on  page  42  :  '^  Since  the  ordin- 
ance of  1787  was  disused,  the  language  in  which  legislative 
power  has  been  conferred  upon  territories  is  similar  to  that 
found  in  our  own  act,  which  is : 

^<  <  The  legislative  power  of  the  territory  shall  extend  to  all 
rightful  subjects  of  legislation  consistent  with  the  constitn- 
tion  of  the  United  States  and  the  provisions  of  this  act* 

<<  More  comprehensive  language  than  this  could  not  have 
been  used,  and  we  cannot  doubt  that  it  was  designed  to  confer 
as  full  authority  as  that  used  in  the  ordinance.  Unquestionably 
the  powers  conferred  upon  territories  recently  established  are 
as  full  and  complete  as  were  those  of  the  territories  established 
under  the  ordinance.  As  the  power  to  legislate  upon  the  sub- 
ject of  homicide  was  conferred  by  the  ordinance,  so  also  it 
is  conferred  by  our  own  act,  and  this,  as  we  have  seen,  ex- 
cludes the  notion  that  the  law  of  homicide  in  this  territory  is 
to  be  found  in  the  act  of  1790." 

This  suggestion  still  proves  the  error,  above  pointed  out, 
of  considering  all  the  later  territories  on  an  equal  footing 
with  the  northwestern  territory.  Even  the  late  Chief  Justice 
Chase  fell  into  a  similar  error  in  treating  the  Wifioonsin 
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oiganie  aet  (5  St,  10),  as  the  model  on  which  all  later  terri- 
torial organic  acts  hare  been  drawn :  Olmtan  i9.  EnglehreeJU^ 
13  WaDaoe,  444. 

The  Ohief  Justice  failed  to  notice  that  the  territory  of 
Wisconsin  was  assimilated  to  the  northwestern  territory  by  a 
poYision  in  its  organic  act  (5  St.,  10,  sec.  13),  which  is 
wanting  in  the  organic  acts  of  most  of  the  territories,  formed 
oat  of  the  French  and  Mexican  cessions ;  the  provision 
-being  as  follows: 

'^  Sionoir  13.  That  the  inhabitants  of  the  said  territory 
fihaU  be  entitled  to  and  enjoy  all  and  singalar  the  rights, 
priyil^es  and  advantages  granted  and  secured  to  the  people 
of  the  territory  of  the  United  States  northwest  of  the  river 
Ohio,  by  the  articles  of  the  compact  contained  in  the  ordin- 
ance for  the  government  of  the  said  territory,  passed  on  the 
tbiiteenth  day  of  Jnly,  one  thousand  seven  hundred  and 
eighty-seven,  and  shall  be  subject  to  all  the  conditions  and 
restrictions  and  prohibitions  in  said  articles  of  compact  im-. 
posed  npon  the  people  of  the  said  territory.  The  said  inhabi- 
tants shall  also  be  entitled  to  all  the  rights,  privileges  and 
immnnities  heretofore  granted  and  secured  to  the  territory 
of  Michigan,  and  to  its  inhabitants,  and  the  existing  laws  of 
the  territory  of  Michigan  shall  be  extended  over  said  terri- 
torj  so  far  as  the  same  shall  not  be  incompatible  with  the 
prorisiona  of  this  act,  subject  nevertheless  to  be  altered, 
modified  or  repealed  by  the  governor  and  legislative  assembly 
of  the  said  territory  of  Wisconsin ;  and  further  the  laws  of 
the  United  States  are  hereby  extended  over  and  shall  be  in 
force  in  said  territory  so  far  as  the  same  or  any  provision 
thereof  may  be  applicable." 

Besides,  very  few  of  the  provisions  of  the  Wisconsin  act 
first  appear  in  that  act  Even  the  language  quoted  by  Judge 
Hallett  as  that  usually  employed  in  conferring  territorial 
legislative  power  did  not  fii*st  appear  in  the  Wisconsin  act. 

Tndesd^  a  historieil  review  of  the  evolution  of  the  present 
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usual  form  of  territorial  organic  acts,  confates  absolutely 
Judge  Hallett's  argument. 

The  organic  acts  of  Wisconsin  and  all  subsequently  organ- 
ized territories,  including  Colorado  (12  St.,  172),  and  New 
Mexico  (9  St.,  446),  may,  in  respect  to  their  provisions,  be 
summarized  as  follows : 

Ist.  Declaration  of  a  temporary  government,  in  a  defined 
district  of  country,  under  a  specified  name. 

2d.  The  deposit  of  executive  power  with  a  governor,  de- 
clared to  be  ex  offioio  commander  in  chief  of  the  militia  and 
superintendent  of  Indian  affairs,  and  empowered  to  approve 
all  legislative  acts,  to  pardon  territorial  offenses  and  to  re- 
prieve United  States  offenses ;  to  commission  all  officers  ap- 
pointed under  territorial  laws,  and  to  take  care  that  the  laws 
be  faithfully  executed. 

3d.  Provision  for  a  secretary  to  record  and  preserve  legifi- 
lative  and  executive  acts,  to  transmit  copies  of  the  laws  to 
the  president,  and  to  act  as  vice-governor. 

4th.  Deposit  of  legislative  power  with  the  governor  and 
a  legislative  assembly  composed  of  %,  council  and  house  of 
representatives  to  be  elected  in  a  manner  specified. 

5th.  Qualifications  of  voters. 

6th.  Limitation  of  legislative  power  as  follows :  ^^  The 
legislative  power  of  the  territory  shall  extend  to  all  rightful 
subjects  of  legislation,  consistent  with  the  constitution  of  the 
United  States  and  the  provisions  of  this  act ;  but  no  law  sliall 
be  passed  interfering  with  the  primary  disposal  of  the  soil ; 
no  tax  shall  be  imposed  upon  the  property  of  the  United 
States ;  nor  shall  the  lands  or  other  property  of  non-resi- 
dents be  taxed  higher  than  the  lands  or  other  property  of 
residents.  All  the  laws  passed  by  the  legislative  assembly 
and  governor  shall  be  submitted  to  the  congress  of  the 
United  States,  and,  if  disapproved,  shall  be  null  and  of  no 
effect." 

Tth.  Mode  of  appointment  of  local  officers. 
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8tb.  Specification  of  disqnalificatioDB  of  legislators  and 
United  States  officers  respecting  holding  certain  offices. 

9th.  Deposit  of  judicial  power  with  a  supreme  court,  dis- 
trict courts,  probate  courts,  and  justices  of  the  peace,  and  a 
limitation  of  jurisdiction,  provision  for  a  clerk  of  each  dis- 
trict court,  and  limitation  of  right  of  appeal  to  Supreme 
Coort  of  the  United  States. 

10th.  Provisions  for  a  United  States  aMorney  and  marshal. 

11th.  Provisions  for  appointment  of  governor,  secretary, 
chief  justice,  associate  justices,  attorney  and  marshal,  bj  the 
president  with  the  advice  and  cousent  of  the  senate,  oaths 
of  office,  salaries,  appropriations,  etc. 

12tL  Provisions  respecting  the  first  assembly,  and  other 
sessions  of  the  legislative  assembly. 

13th.  Provisions  for  election  of  a  delegate  to  congress. 

14th.  Provisions  for  grant  of  school  lands. 

15th.  Provisions  for  judicial  districts. 

16th.  Provisions  declaring  the  constitution  and  applicable 
laws  of  the  United  States  in  force. 

17th.  Bill  of  rights. 

The  germ  of  many  of  these  provisions  is  found  not  only 
in  the  ordinance  of  1787,  but  in  several  of  the  colonial  char- 
ters and  organic  laws  (1  Story  Cons.  Book  I,  passim,)  But 
the  first  assume  a  form  substantially  analogous  to  the  present 
in  the  organic  act  of  March  26,  1804  (2  St.,  283),  which  may 
be  compared  with  the  later  acts  above  analyzed  by  reference 
to  the  following  summary : 

1st.  There  is  a  similar  declaration  of  temporary  govern- 
ment over  a  defined  district. 

2d.  There  are  similar  provisions  respecting  a  governor  and 
a  secretary. 

3d.  The  legislative  power  is  vested  in  a  governor  and 
council,  who  are  declared  to  "  have  power  to  alter,  modify 
or  repeal'  the  laws  which  may  be  in  force  at  the  commence- 
ment of  this  act.     Their  legislative  power  shall  also  extend 
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to  all  the  rightful  subjects  of  legislation,  but  no  law  shall  be 
valid  which  is  inconsistent  with  the  constitution  and  laws  of 
the  United  States."  There  are  analogous  provisions  for  re- 
porting laws  to  congress,  and  for  their  nullification  by  dis- 
approval. "  The  governor  or  legislative  council .  shall  have 
no  power  over  the  primary  disposition  of  the  soil,  nor  to  tax 
the  lands  of  the  United  States,  nor  to  interfere  with  the 
claims  to  land  witMki  the  said  territory." 

4th.  There  is  an  equally  broad  grant  of  judicial  power, 
accompanied  with  provisions  respecting  judicial  sessions, 
appointment  of  a  derk,  juries,  habeas  corpus,  bail,  etc. 

5th.  There  are  analogous  provisions  respecting  the  appoint- 
ment of  governor,  secretary  and  judges,  and  respecting 
official  oathd  and  salaries. 

6th.  In  the  seventh  section,  twenty  acts  of  congress,  in- 
cluding the  Crimes  Act,  are  enumerated  specifically,  and  de- 
clared ^^  to  extend  to  and  have  full  force  and  effect  in  the 
said  territories  (i.  e.  Orleans  and  Louisiana). 

7th.  There  are  provisions  as  to  a  United  States  district 
court,  and  as  to  an  attorney  and  marshal,  and  respecting  the 
qualifications  of  jurors,  as  well  as  others  not  material  to  this 
illustration. 

In  this  Orleans  act  we  find  a  grant  of  legislative  power  in 
language  substantially  like  that  employed  in  all  later  organio 
acts,  including  those  of  Wisconsin  (5  St.,  10),  Kew  Mezioo 
(9  St.,  446),  and  Colorado  (12  St.,  172.) 

Kevertheless,  the  provisions  of  the  seventh  section  (S  St., 
283,  sec.  7),  extending  the  Crimes  Act  expressly  and  putting 
it  in  "  full  force  and  effect,"  show  beyond  doubt  that  the 
grant  of  legislative  power  by  the  language  in  question,  was 
not  intended  to  oust  the  United  States  of  its  jurisdiction 
over  the  crime  of  murder,  nor  to  leave  the  territory  destitute 
of  a  law  of  homicide,  should  its  legislature  see  fit  to  decline 
action  on  that  subject :    Vide  4  How.,  567. 

In  harmony  with  all  that  is  here  contended  for,  congreaB 
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passed,  in  1871,  "  An  act  to  provide  a  government  for  the 
District  of  Colambia  (16  St.,  419),  which  is  strictly  modeled 
on  the  usual  form  of  territorial  organic  acts,  embracing  all 
the  nsnal  provisions,  with  the  addition  of  many  special  pro- 
Ti$ioTis  appropriate  to  the  peculiar  situation  of  the  district. 

The  fifst  section  declares  that  ^^  all  that  part  of  the  terri- 
tory of  the  United  States  included  within  the  limits  of  the 
District  of  Oolambia  be  and  the  same  is  hereby  created  into 
a  government  by  the  name  of  the  Disttict  of  Columbia." 

The  eighteenth  section  is  as  follows :  ^^  That  the  legislative 
power  of  the  district  shall  extend  to  all  rightful  subjects  of 
legislation  within  said  District  of  Columbia  consistent  with 
the  coDstitntion  of  the  United  States  and  the  provisions  of 
this  act ;  subject  nevertheless  to  all  the  restrictions  imposed 
npon  states  by  the  tenth  section  of  the  first  article  of  the  con- 
stitution of  the  United  States ;  but  all  acts  of  the  legislative 
a^embly  shall  at  all  times  be  subject  to  repeal  or  modifica- 
tion by  the  congress  of  the  United  States,  and  nothing  herein 
shall  be  construed  to  deprive  congress  of  the  power  of  legis- 
lation orer  said  district  in  as  ample  a  manner  as  if  this  law 
had  not  been  enacted." 

Of  course  this  exception  to  the  grant  of  legislative  power 
was  unnecessary,  since  it  would  have  been  implied  by  law : 
(lOlU.  S.,  129.) 

The  thirty-fourth  section  contains  the  words  construed  with 
reference  to  the  Crimes  Act  in  U.  S.  v.  Ouiteau^  supra^  viz. : 

'^The  constitution  and  all  laws  of  the  United  States  which 
are  not  locally  inapplicable  shall  have  the  same  force  and 
effect  within  the  said  District  of  Columbia  as  elsewhere  within 
the  United  States." 

From  the  time  of  the  enactment  of  the  first  Orleans  organic 
act,  we  observe  a  disposition  on  the  part  of  congress  to  con- 
form all  new  territorial  organic  acts  to  the  same  standard ; 
the  first  idea  in  eaoh  case  being  to  preserve  in  f nil  force  and 
effect  over  the  new  territory  the  constitution  and  general 
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laws  of  the  United  States,  and  the  next  idea  being  to  confer 
upon  the  newly  created  territorial  legislature  the  power  to 
enact  laws  consistent  with  the  constitution  and  not  repugnant 
to  the  existing  laws  of  congress,  which  being  general  in  their 
nature  and  evincing  a  uniform  policy  over  all  the  territories 
not  already  provided  with  laws  on  the  same  subjects  ought 
to  prevail.  In  this  connection,  it  is  to  be  observed  that 
wherever  congress  has  favored  new  territories,  by  putting 
them  on  a  footing,  with  the  northwestern  territory,  it  has 
invariably  by  the  organic  acts  immediately  applied  a  full 
code  of  lavro,  criminal  and  civil,  to  such  new  territory,  by 
adoption,  either  directly  from  the  northwestern  territory,  or 
mediately  from  some  territory  formed  on  the  model  of  the 
latter  and  already  having  a  sufficient  code ;  and  it  would  be 
vain  to  search  the  national  statutes  for  any  instance  in  which 
congress  has  left  a  territory  in  a  state  of  anarchy,  in  respect 
to  any  of  the  high  crimes  mentioned  in  the  Crimes  Act. 

It  is  also  worthy  of  remark  that,  in  the  early  days  of  terri- 
torial governments,  the  sovereignty  of  the  Union  was  more 
cheerfully  acknowledged  than  it  was  after  the  slavery  agita- 
tion gave  birth  to  the  doctrine  of  ^^  squatter  sovereignty  "  so 
called ;  and,  accordingly,  all  prosecutions  were  conducted  in 
the  name  of  the  United  States,  whether  for  crimes  in  viola- 
tion of  acts  of  congress  or  for  crimes  in  violation  of  terri- 
torial acts.  See  cases  in  Hempstead,  pp.  30,  61;  Morris 
(Iowa),  pp.  164,  341, 413 ;  also,  1  Wisconsin,  pp.  73, 93,  124, 
276, 841.  And  indictments  for  such  offenses  properly  conclude 
^^  against  the  peace  and  dignity  of  the  United  States : "  Vni- 
ted  States  v.  Lemmons^  Hemp.,  62. 

And,  at  the  present  day,  notwithstanding  the  practice  of 
prosecuting  territorial  crimes  in  the  name  of  the  territory, 
the  highest  governmental  officers,  executive  and  judicial,  are, 
as  I  am  advised,  of  opinion  that,  within  the  meaning  of  the 
pardon  clause  of  the  constitution,  all  territorial  offenses  are 
offenses  against  the  United  States :  In  re  Edioard  M.  KeUey, 
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Wherever  there  is  a  general  statute  of  the  United  States 
liai  can  reasonably  be  applied  to  the  territories,  every  intend- 
ment 18  in  favor  of  the  intention  of  congress  under  that  sta- 
tute to  assert  the  sovereignty  of  the  Union,  rather  than  to 
wmmit  the  exercise  of  that  sovereignty  to  any  delegated 
aarhority:  Vide  Ifatianal  Bank  v.  County  of  Ycmkton^ 
101  U.  8.,  129. 

Especially  ought  this  principle  to  be  applied  in  the  case  of 
f^ratotes  declaring  high  crimes  like  treason  and  murder. 

It  seems  absurd  to  hold  that  congress,  while  deeming  it 
i.nportant  in  1862  to  pass  the  Bigamy  Act  (U.  S.  R.  S., 
^  5352),  and  in  1873  to  pass  the  Obscene  Literature  Act  (U.S. 
R.  S.,  §  5389),  both  expressly  extending  to  the  territories, 
and  referring  to  them  as  places  under  the  exclusive  jurisdic- 
tion of  the  United  States,  and  while  having  expressly  ex- 
tended the  Crimes  Act  to  the  Louisiana  and  Florida  pur- 
cluwes  (2  St.,  283,  §7;  3  St.,  654,  §  9),  should  have  been 
willing  to  waive  the  jurisdiction  of  the  Union  over  the  crime 
of  murder  in  the  territories  acquired  from  Mexico  and  Russia. 

These  provisions  in  the  Revised  Statutes  clearly  imply  that 
a  territory  is  a  "  place  "  within  the  meaning  of  the  provisions, 
jost  as  the  Indian  country  act  (4  St.,  729,  §  25)  implies  that 
tlie  word  "  place  "  in  the  Crimes  Act  is  applicable  even  to  so 
extensive  a  district  as  the  Indian  country. 

There  are  some  old  records  in  the  ofSce  of  the  clerk  of  the 
Jistrict  court  of  the  first  district  which  tend  strongly  to  con- 
Smi  the  views  which  I  have  expressed  regarding  the  force  of 
t!ie  constitution  and  general  statutes  of  the  Union  in  newly 
acquired  territory,  and  even  to  suggest  a  greater  efficacy  than 
I  have  imputed  to  them. 

Among  these  records  are  the  indictment,  verdict,  death 
sentence,  and  other  proceedings  in  the  case  of  T?ie  United 
States  «.  Antonio  Maria  TrvjiUo^  from  which  it  appears 
that  as  early  as  March  9th,  A.  D.  1847,  under  the  provisional 
gOFernmoat  and  even  before  the  treaty  of  peace,  a  grand 
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jury  of  Kew  Mexico,  in  the  name  of  the  United  States, 
indicted  the  defendant  for  the  crime  of  treason,  charging, 
among  other  things,  that  he  did  in  New  Mexico  ^^  leyy  and 
make  war  against  the  said  government  of  the  United  States 
and  did  then  and  there  maliciously  and  traitoronsly  attempt 
and  endeavor  by  force  and  arms  to  subvert  and  destroy  the 
constitntion  and  laws  of  the  government  aforesaid  in  con- 
tempt of  the  constitution  and  laws  of  the  government  afore- 
said," etc. 

It  was  under  this  indictment  that  the  defendant  was  con- 
victed and  sentenced  to  be  hanged,  which  sentence  was  prob- 
ably carried  into  effect  on  the  16th  day  of  April,  A.  D.  1847. 

The  proceeding  was  evidently  under  the  Crimes  Act  of 
1790,  for  the  violation  of  that  act  and  of  the  United  States 
constitution.  As  a  writer  in  the  New  American  Cyclopaedia 
(15  Appleton,  p.  583)  well  observes,  with  reference  to  the 
crime  of  treason — "  the  foundation  of  the  law  itself  and  of 
our  knowledge  of  it  must  be  the  clause  in  the  constitution  * 

*  and,  as  there  is  no  common  law  of  the  United  States, 
this  clause  would  have  remained  inoperative  but  for  the  act 
of  1790,  chap.  36,  sec.  1." 

Another  of  these  old  records  is  entitled  United  States  v. 
John  Armstrong^  and  is  an  indictment  and  proceedings  there- 
under, against  the  defendant  for  cx)mmitting  murder  in  a 
"  cantonment "  of  United  States  troops  at  Taos.  The  prose, 
cution  was  evidently  founded  on  the  provisions  of  Uie  CMmes 
Act  of  1790. 

Judge  Hallett  says  at  page  43 :  ^'  As  the  laws  of  congress 
can  be  better  enforced  than  those  of  the  territory,  we  would 
be  glad  to  adopt  a  different  view,  if  it  were  possible  to  do  so, 
but  we  cannot  indulge  our  wishes  or  preferences  in  opposi- 
tion to  the  law." 

There  can  be  no  doubt  of  the  wisdom  and  policy  of  apply- 
ing the  Crimes  Act  to  cases  of  territorial  homicide,  if  the 
law  will  justify  the  applicatioai    I  have  sought  to  show  that 
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the  law,  properly  interpreted,  not  only  justiiies  this  applicar 
tion,  but  denonnces  as  a  gross  heresy  the  prevailing  terri- 
torial opinion ;  and,  I  add,  in  conclusion  of  this  subject,  that 
the  same  suggestions  of  wisdom  and  policy,  which,  according 
to  Judge  Hallett,  lead  to  the  judicial  wish  to  hold  the  OrimeB 
Act  in  force,  must  have  been  controlling  with  congress  to 
prevent  its  repeal  or  degradation. 

The  territorial  ItEw  of  homicide  is  unconstitutional.  The 
oi^iclaw  is  the  territorial  constitution.  Any  legislation 
in  conflict  therewith  is  void  ah  initio,  ^o  disaffirming  act 
of  congress  is  necessary  to  establish  this  invalidity  ;  and  the 
failure  of  congress  to  expressly  disaffirm  is  immaterial.  A 
disaffirmance  by  congress  is  in  such  case  supererogatory;  and 
it  is  absurd  to  attempt  to  uphold  such  legislation  on  the  bare 
negative  that  congress  has  taken  no  action  on  the  subject. 

In  Qaadhe  v.  Salt  Lake  CUtyj  1  Utah,  79,  it  is  said  by  Me- 
Kean,  Ch.  J.,  respecting  a  statutory  provision  then  under 
jndicial  consideration,  '^  If,  in  any  particular,  this  provision 
conflicts  with  the  organic  act,  in  such  particular  it  is  null  and 
void,  unless  it  has  been  affirmatively  approved  by  congress." 

Soi,  in  Smith  u.  Oddl^  1  Wisconsin,  449,  it  is  said  in  the 
opinion  (pp.  454,  455) :  ^'  The  act  of  congress  organizing  this 
territoiy  is  in  the  nature  of  a  constitution  of  a  state.  It  is 
snpreme  and  the  legislative  assembly  cannot  pass  an  act  in 
opposition  to  or  in  violation  of  it.  The  courts  cannot  be 
reqmred  to  enf  oroe  such  an  act.  It  should  be  treated  as  a 
nnllitj.'* 

To  the  same  effect  is  Ga^B  v.  Davisy  1  Ool.,  43,  and,  quite 
recentljy  Associate  Justice  Bell,  while  holding  the  Socorro 
district  court,  disregarded,  as  violative  of  the  organic  act,  a 
statute  which  had  been  enacted  by  the  territorial  legislature 
nearly  tliirty  years  ago. 

It  requires  no  argument  to  show  that  a  law  of  congress, 
applicable  to  this  territory,  is  supreme  and  cannot  be  invaded, 
aToided  or  nullified  by  a  territorial  aoL    It  is  evident  that 
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when  the  will  of  congress  is  once  declared,  the  legislative 
assembly  can  set  np  against  it  no  other  will  on  the  same  snb- 
ject  of  legislation.  As  Judge  Hallett  well  observes  (1  Col., 
p.  40),  any  territorial  law,  "  so  far  as  it  shonld  correspond 
with  the  federal  law  would  have  been  unavailing,  and  so  far 
as  in  conflict  with  the  federal  law,  it  would  have  been  void 
because  of  its  repugnance  thereto." 

The  judgment  of  this  court,  not  being' forestalled  by  any 
authoritative  adjudication  on  the  point  here  presented,  the 
court  is  in  duty  bound  to  examine  the  question  fully  and  as 
freely  as  if  this  case  had  arisen  for  discussion  immediately 
after  the  enactment  of  the  organic  act. 

As  the  highest  appellate  court  in  the  territory  it  is  called 
upon  to  decide  the  question  upon  principle,  according  to  its 
judicial  conscience,  untrammelled  by  the  ignorance  and  pre- 
judice of  the  past. 

The  question  never  having  been  raised  before  in  this  court 
or  in  the  Supreme  Court  of  the  United  States,  the  rale  of 
stars  decisis  is  not  applicable  as  an  artificial  obstacle  to  truth 
and  justice. 

With  reference  to  the  authority  of  precedents,  there  exists 
"  an  obvious  distinction  between  the  cases  where  the  point 
decided  was  not  the  leading  or  chief  point  in  the  cause  ; 
where  it  did  not  receive  full  discussion  at  the  bar,  or  was 
incidentally  decided,  without  full  examination,  and  those 
cases  where  the  point  in  question  was  singly  presented,  fully 
discussed  by  counsel,  and  distinctly  passed  upon  by  the 
court:"  Olcott  v.  Tioga  R.  B.  Co.,  26  Barb.,  158.  See 
also  opinion  Denio,  J.,  in  same  case,  20  K.  Y.,  226  ;  Justice 
V.  Lang,  62  N.  T.,  825. 

A  learned  judge  has  said  (Johnson,  J.,  4  Oranch.,  pp.  108, 
104)  :  "  I  am  far,  very  far,  from  denying  the  general  author- 
ity of  adjudications.  Uniformity  in  decisions  is  often  as  im- 
portant as  their  abstract  justice.  But  I  deny  that  a  court  is 
precluded  from  the  right,  or  exempted  from  the  necessit}*,  of 
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€iamining  into  the  correctness  or  consistency  of  its  own 
(lecifiionB,  or  those  of  any  other  tribunal.     If  I  need  prece- 
dent to  support  me  in  this  doctrine,  I  will  cite  the  example 
of  this  court,  which,  in  the  case  of  The   United  States  v. 
Moore,  February,  i805,  acknowledged  that  in  the  case  of 
Tlte  United  States  v.  SimSj  February,  1803,  it  liad  exercised 
a  jarisdiction  it  did  not  possess.     Strange,  indeed,  would  be 
the  doctrine  that  an  inadvertency  once  committed  by  a  court 
shall  ever  after  impose  on  it  the  necessity  of  persisting  in  its 
em)r.    A  case  that  cannot  be  tested  by  principle  is  not  law, 
and  in  a  thousand  instances  have  such  cases  been  declared  so 
bj  courts  of  justice." 
William  Breeden^  Attorney-General,  for  the  appellee : 
Ist.  There  was  no  error  in  excluding  the  question  asked 
the  witness  Greenleaf.     It  referred  to  a  remark  made  by 
deceased,  not  to  or  in  the  presence  of  the  defendant,  and  it 
was  not  disclosed  in  any  way  that  the  remark  in  any  way 
affected  or  referred  to  the  defendant,  or  that,  if  so,  it  was 
e?er  communicated  to  the  defendant.     The    evidence   of 
Greenleaf  clearly  shows  that  the  remark  which  the  question 
sought  to  bring  oat,  could  not  be  of  the  res  gestm  of  the  case 
or  in  any  way  proper  or  material  to  the  defense. 

It  was  not  a  part  of  or  made  in  connection  with  the  meet- 
ing with  the  defendant  by  the  deceased,  and  deceased  and 
defendant  had  no  fend  or  quarrel :  Wharton's  Crira.  Evid- 
ence, 262. 

2d.  The  question  asked  Bonan  was  with  reference  to  a  re- 
mark by  defendant,  upon  hearing  a  shot  fired  some  momentR 
before  the  shooting  of  the  deceased,  when  it  was  not  known 
who  fired  the  shot,  and  the  record  does  not  show  that  it  conld 
in  any  way  be  material  or  proper  evidence  in  the  case.  It 
was  not  of  the  res  gestcB :    Wharton's  Grim.  Evidence,  262. 

3d.  The  question  asked  the  witness  Armijo,  as  to  what  the 
defendant  said  about  the  shooting  four  or  five  .minutes  after 
it  occurred,  was  properly  excluded.     The  statements  of  do 
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fendant  at  that  time  were  not  admieeible  for  defense,  and  be 
oonld  not  be  permitted  to  make  evidenoe  for  himself  of  state- 
ments made  bj  him  after  the  commission  of  the  act,  and 
after  he  had  had  time  for  consideration  and  to  prepare  a  stor j, 
it  was  not  of  the  re$  gesta :  Wharton's  Orim.  Evidence, 
262,  690. 

4th.  The  rnling  of  the  court  on  the  motion  for  a  new  trial 
is  not  reviewable,  as  has  been  repeatedly  decided  in  this 
conrt 

The  newly  discovered  evidence  referred  to  in  the  motion 
for  a  new  trial  was  merely  cumulative  and  tending  to  show, 
if  anything,  only  an  alleged  fact  of  which  direct  evidenoe 
had  been  given  to  and  considered  by  the  jury. 

6th.  The  minutes  of  evidence  in  the  record  show  that  there 
was  evidence  that  the  defendant  and  Boyd  were  acting  to- 
gether, and  besides  it  is  not  pretended  that  all  the  evidence  in 
this  case  was  preserved  or  is  before  this  court 

Therefore,  it  must  be  held  that  the  fifth  instruotiou  asked 
by  defendant  was  properly  refused. 

6th.  The  charge  of  the  court  was  unexceptionable  and  tie 
objection  was  made  or  exception  taken  to  any  specific  portion 
thereof,  but  only  a  sweeping  general  exception  to  the  whole 
charge,  which  this  court  cannot  consider. 

It  was  the  province  of  the  court  to  give  the  jury  the  law 
applicable  to  the  facts  of  the  case,  which  was  done.  There 
was  no  error  in  the  failure  of  the  court  to  instruct  as  to 
second,  third  and  fourth  degrees,  and  there  was  no  exception 
taken  on  that  account  The  instructions  given  as  to  justifi- 
able and  excusable  homicide,  comprehended  all  that  the  de- 
fendant was  entitled  to:  6  Cal.,  214;  29  Oal.,  507;  32 
Cal,  280 ;  81  Mo.,  147 ;  18  Texas,  343 ;  Territory  v.  Bomine. 
<mUy  p.  114 ;  Territory  v.  Yowng^  cmUy  p.  98. 

7th.  The  Crimes  Act  of  the  United  States  does  not  apply 
to  oaaes  like,  this.  This  indictment  was  properly  brought 
and  proseoated  in  the  name  of  the  territory.    New  Mezioo  is 
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noU  district  of  oonntrj  under  the  exclueire  jurisdiction  of 
the  United  States  in  the  sense  of  the  Crimes  Act  of  1790 : 
Franklm  v.  The  United  St(iU%,  1  Col.,  86. 

It  16  too  late  to  object  to  the  constitution  of  the  grand  jury 
or  the  qualifications  of  jurors  for  the  first  time  in  this 
coart  Any  objection  to  the  jury  or  jurors  which  may  hare 
existed,  was  waiyed  by  defendant  when  he  assented  to  go  to 
trial  without  objection :  1  Bish.  Crim.  Law,  995,  ^«^.,  par- 
ticularly 997  and  authorities  there  cited  ;  Territory  v.  So- 
minSy  New  Mexico  Supreme  Court,  Opinion,  Book  ;  1  Bish. 
Crim.  Prooed,  896,  et  seq^  and  particularly  887,  authorities 
cited ;  Wharton's  Crim.  Pleadings  and  Practice,  350,  et  eeq. 

The  only  question  properly  brought  into  this  court  by  de- 
fendant's exceptions  is  the  exclusion  of  one  question  to 
witness  Greenleaf,  one  to  Armijo  and  one  to  Ronan.  The 
general  question  of  jurisdiction  is  proper  to  be  considered. 
Bat  the  court  can  properly  consider  none  of  the  other  ques- 
tions suggested  in  the  assignment  of  errors  and  brief  for  the 
reason  that  they  are  not  brought  into  this  court  so  as  to  be 
reviewed. 

The  instructions  were  liberal  to  the  defendant,  and  fairly 
stated  the  law  of  the  case,  and  the  ease  was  fairly  submitted 
to  the  jory  upon  the  evidence  before  them. 

The  judgment  should  be  affirmed. 

AxTBLL,  Chief  Justice:  The  defendant,  Yarberry,  was 
indicted  for  mnrder  in  the  second  district  court  of  the 
eonnty  of  Bernalillo,  May  term,  A.  D.  1882. 

He  was  tried  at  the  same  term,  convicted  of  murder  in  the 
first  d^roe  and  sentenced  to  be  hung ;  he  appeals  to  this 
court,  and  urges  particularly  the  following  reasons  why  he 
ought  to  be  granted  a  new  trial : 

The  first  reason  given  is  ^^  that  the  court  had  no  jurisdic- 
diction  of  the  person  or  subject-matter,  and  the  indictment 
Is  void  on  its  face  for  lack  of  jurisdictioo,  the  said  indiotmetnt 
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part  of  the  eaid  record  is  not  in  the  name  of  the  United 
States  of  America,  for  the  violation  of  section  5339  of  the 
United^States  Revised  Statutes,  and  the  indictment  is  fatally 
defective  becanse  it  is  drawn  in  the  name  of  the  territorjr, 
for  violation  of  the  territorial  law,  instead  of  in  the  name 
of  the  United  States  for  violation  of  the  act  of  congress 
relative  to  the  crime  of  murder.*' 

The  organic  act  establishing  a  territorial  government  for 
New  Mexico  was  approved  September  9th,  1850. 

It  has  now  been  in  force  over  thirty-two  years,  and  has 
been  acquiesced  in  during  all  that  period  by  every  depart- 
ment of  the  general  government.  As  early  as  the  December 
term,  1857,  in  the  case  of  Leitenadorfer  v.  WM^  the  Supreme 
Court  of  the  United  States  recognized  the  validity  and  bind- 
ing force  upon  them  of  this  organic  act. 

The  court  eays :  "  It  was  undoubtedly  within  the  compe- 
tency of  congress  to  define  direcjly  by  their  own  act  the  jn- 
risdiction  of  the  courts  created  by  them,  or  to  delegate  the 
authority  requisite  for  that  purpose  to  the  territorial  govern- 
ment This  power,"  they  continue,  "  we  consider,  was  in 
fact  delegated  by  congress  to  the  territorial  government  by 
the  seventh  section  of  the  act  of  1850,  which  declares  that  the 
legislative  power  of  the  territory  shall  extend  to  all  rightful 
subjects  of  legislation,  consistent  with  the  constitution  of 
the  United  States  and  with  the  provisions  of  this  act :"  20 
Howard,  p.  177.  Congress  in  the  exercise  of  its  undoubted 
right  to  govern  the  territories,  has  deemed  it  inconvenient  or 
inexpedient  to  provide  a  body  of  municipal  laws  for  them, 
but  has  erected  territorial  governments  and  delegated  to 
them  authority  [to  enact  such  laws :  Fra/nMin  «.  United 
States,  1  Col,  85. 

A  year  prior  to  the  decision  in  Leitensdorfer  v.  WeHb, 
which  went  up  from  this  territory,  the  celebrated  Dred  Scott 
ease  had  been  decided,  the  venerable  Chief  Justice  Taney 
delivering  the  opinion  of  the  court.    This  great  judge  does 
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Dot  limit  congress  in  their  power  to  govern  territories  to 

the  clanse  of  the  constitution  which  enables  them  to  make 

aJI  needful  rales  and  regulations    respecting  the  territory 

or  other  property   belonging  to  the   United   States,  bat 

pBtsit  on  the  broad  ground  of  sovereignty.     ''The  right  to 

govern  is  the  inevitable  consequence  of  the  right  to  acqnire 

territory."    As  to  form  of  territorial  government  he  says : 

"  In  gome  cases  a  government  consisting  of  persons  appointed 

by  tho  federal  government  would  best  subserve  the  interests 

of  the  territory."   In  other  instances  it  wonld  ''be  more  ad- 

risable  to  commit  the  power  of  self-government  to  the  people 

who  had  settled  in  the  territory,  as  being  most  competent 

to  determine  what  was  best  for  their  own   interests :''  19 

Uow., pp.  443-^9.     The  expression  in  this  opinion  "to 

commit  the  power  of  self-government  to  the  people  "  is  the 

equivalent  of  '^  delegate  the  authority  requisite,"  used  in 

LeiieiiidoTferv.  Wdb. 

Strictly  within  the  limits  of  this  grant  of  power,  the  leg- 
islature of  New  Mexico  has  declared  that  the  unlawful  kill- 
ing of  a  human  being  with  premeditated  design  to  effect 
death  is  murder  in  the  first  degree,  and  that  any  person  con- 
victed of  the  same  shall  suJBEer  death.  This  statute  is  consis- 
tent with  the  constitution  and  laws  of  the  United  States.  It 
w^oold  be  inconsistent  with  the  foregoing  reasoning  to' hold 
that  New  Mexico  is  either  a  fort,  arsenal,  dock-yard,  maga- 
zine or  district  of  country  under  the  sole  and  exclusive  juris- 
diction of  the  United  States.  We  therefore  conclude  that 
this  indictment  was  properly  found  in  the  name  of  the  terri- 
tory of  New  Mexico  for  violation  of  territorial  law. 

The  second  dass  of  objections  are  to  the  grand  and  petit 
jarora.  These  were  not  taken  till  after  trial  and  conviction, 
aod  cannot  now  be  considered :  Territory  v,  AheUa^  1 N.  M., 
p.  546;  1  Bishop,  pp.  875-887 ;  Wharton's  Criminal  Plead- 
ings and  Practice,  p.  850,  and  authorities  there  cited. 
The  tlnrd  dass  of  objections  is  to  conduct  of  trial,  par- 
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ticnlarly  as  to  raling  out  certain  evidence  offered  by  defend- 
ant. Before  proceeding  to  consider  these  objections  it  will 
be  proper  to  state  some  of  the  facts  of  the  case ;  for  it  is 
only  by  reference  to  the  facts  that  the  rulings  of  the  court 
below  can  be  clearly  understood. 

The  evidence  shows  that  the  defendant,  Milton  Yarberry, 
was  at  the  time  of  the  homicide  acting  as  a  peace  officer  in 
the  city  of  Albuquerque,  where  the  killing  occurred.  That 
it  was  within  the  scope  of  his  duties  to  prevent  the  carrying 
and  using  of  deadly  weapons  by  persons  other  than  peace 
officers ;  that  by  the  statutes  of  New  Mexico  it  is  a  misde- 
meanor to  carry  such  weapons,  and  all  peace  officers  are  re- 
quired to  arrest  and  disarm  persons  unlawfully  carrying  or 
unlawfully  using  the  same  in  towns  or  cities ;  thatj  on  the 
night  when  the  homicide  was  committed,  Yarberry  and  a 
person  by  name  of  Bonan,  and  another  by  name  of  Boyd, 
were  together,  when  they  heard  a  shot  fired  down  the  street 
some  doors  below  them.  They  did  not  start  immediately  in 
the  direction  whence  the  shot  came,  and  Yarberry  said  some- 
thing to  one  of  these  men  just  before  he  went  in  the  direc- 
tion where  the  shot  was  heard.  The  defense  asked  this  ques- 
tion: 

*^  Mr.  Bonan,  please  state  what  was  said  by  Yarberry,  tlie 
defendant,  when  his  attention  was  attracted  to  where  this 
first  shot  was  fired  immediately  preceding  this  occurrence?" 

On  objection,  this  question  was  ruled  out.  Yarberry  and 
Boyd  went  down  the  street  to  where  the  shot  was  heard.  It 
was  between  8  and  9  o'clock  at  night,  a  number  of  men 
were  in  the  vicinity,  the  deceased,  Charles  Campbell,  was 
walking  slowly  along  from  where  the  sliot  was  fired.  Yar- 
berry called  out  to  him  to  stop,  and  to  hold  up  his  hands^ 
and  at  the  same  instant  Yarberry  and  Boyd  commenced  firing 
at  Campbell,  he  fell  forward  on  his  face  and  instantly  ex- 
pired, pierced  by  six  balls,  all  from  behind — all  entering  his 
back.    Yarberry  did  not  go  to  the  body  of  the  dead  man. 
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trat  torned  and  went  into  a  saloon.  At  this  point  the  second 
qnestion  asked  was  excepted  to  as  follows :  '^  The  conrt  be- 
low erred  in  ruling  that  it  was  not  competent  or  relevant  for 
the  appellant  to  show  what  statement  he  had  made  to  the 
eheril^  Perfecto  Armijo,  on  the  occasion  of  the  appellant's 
airest  by  the  latter  four  or  five  minutes  after  the  occurrence 
in  question,  in  answer  to  the  question  of  the  latter,  ^  What  is 
the  tronble,  Milt  t' ''  The  third  question  asked  was  as  to 
what  deceased  said  a  short  time  prior  to  the  s])00ting.  It  is 
in  evidence  that  the  prisoner  and  deceased  were  strangers  to 
each  other.  This  is  the  statement  of  the  prisoner  himself. 
The  question  is  as  follows :  On  the  direct  examination  of 
J.  H.  Greenleaf,  a  witness  on  behalf  of  the  defense,  witness 
testified  that  a  short  time  before  the  occurrence  of  the  shoot- 
ing which  resulted  in  the  death  of  Campbell,  the  deceased 
was  in  his  (witness')  father's  saloon,  and  witness  was  then 
asked  to  state  what  occurred  there  at  that  time ;  to  which 
question  he  answered :  ^  Well,  he  was  in  there,  and  he  shook 
the  dice  with  mj  father  for  drinks,  and  my  father  beat  him. 
Mj  father  asked  him  to  pay  for  the  drinks,  and  he  said :" 
Objected,  to  on  the  gi*ound  of  irrelevancy;  objection  sus- 
tained. The  first  two  questions  relate  to  what  the  prisoner 
aid  a  short  time  before  and  a  short  time  after  the  shooting. 
It  is  claimed  by  defendant's  counsel  that  they  ought  to  have 
be^  admitted  as  part  of  the  rea  geatm.  ^^  The  general  rule 
as  to  r^  geatm  is  that  all  declarations  made  at  the  same  time 
the  niain  fact  under  consideration  takes  place,  and  which  are 
so  connected  with  it  as  to  illustrate  its  character,  are  admis* 
able  as  original  evidence,  being  what  is  termed  a  part  of  the 
ru  geaUB,  in  other  words,  a  part  of  the  thing  done."  The 
cries  of  the  bystanders  while  the  thing  is  being  done  are 
(mgioalf  and  not  hearsay  evidence,  because  they  are  part  of 
tiie  tea  geatcBy  but  a  defendant  may  not  manufacture  evidence 
for  himself,  either  before  or  after  or  in  the  moment  of  the 
>3Baiilt,  and  claim  its  admission  under  this  head^  and  in  no 
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did  not  even  turn  his  body,  but  only  looked  back  over  hi8 
shoulder.  Yarberry  did  not  go  to  the  body,  but  turned  into  a 
saloon.  A  citizen  asked  him :  "  Milt,  why  did  you  do  this  ?'' 
He  replied  :  "  I  did  it,  and  there  he  lies."  To  another  he 
said :  ^^  He  shot  at  me,  but  I  was  too  quick  for  him,  and  I 
downed  the  son  of  a  bitch."  As  this  case  presents  a  state  of 
society  which  is  now  nearly  impossible,  and  will  soon  become 
incredible,  it  may  be  well  to  say  that  where  all  persons  are 
presumed  to  be  armed,  the  order,  "  Hold  up  yonr  hands," 
is  to  prevent  an  assaulted  person  from  seizing  his  pistol,  usu- 
ally carried  at  his  hip.  The  command  is  not  only  given  by 
officers  making  an  arrest,  but  also  and  more  generally  by 
highwaymen — and  in  the  eloquent  language  of  the  attorney- 
general,  "  The  cry  was  the  cry  of  a  robber,  and  the  shot  the 
shot  of  an  assassin."  Yarberry,  in  his  own  testimony,  says 
that  he  first  called  "  stop  1  I  want  you,  that  Campbell ;"  then 
"went  for  his  pistol,"  and  said,  "go  back;"  I  then,  con- 
tinued Yarberry,  "  fired  at  him,  and  he  fired  at  me ;  I  do  not 
know  who  fired  first."  There  is  no  dispute  but  what  Yar- 
berry shot^him  several  times.  Boyd,  who  was  with  Yarberry, 
also  shot  him.  There  were  six  bullets  entering  his  body,  all 
from  behind,  all  coming  out  in  front.  He  was  instantly  shot 
to  death,  shot  through  and  through  by  these  two  men,  one  of 
them  a  peace  officer  I  both  of  them  assisting  each  the  other, 
to  make  an  arrest  of  a  man  for  a  supposed  misdemeanor ! 
The  evidence  is  conclusive  that  Yarberry  and  Boyd  acted  in 
concert.  They  were  in  pursuit  of  a  common  purpose  and 
were  each  responsible  as  principals. 

As  the  instruction,  if  given,  would  have  put  the  jury  upon 
an  unnecessary  inquiry  and  tended  to  confuse  their  minds, 
we  think  it  was  properly  refused.  The  point  raised  as  to 
the  original  verdict  as  given  in  the  Spanish  language  we  can- 
not consider,  for  it  is  not  a  part  of  the  record.  The  newly 
discovered  evidence,  the  finding  of  some  pistol  cartridges  upon 
the  person  of  deceased,  has  a  tendency  to  strengthen  some 
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testifflonj  that  the  deceased  was  armed  at  the  time  of  hi6 
death,  but  is  merely  cnmuktive  and  would  not  justify  the 
graDtiDg  of  a  new  trial.  Yarberry's  statement  was  that  he 
attempted  to  arrest  this  mau,  that  the  man  tnrned  and  fired 
DpoQ  him ;  that  he  returned  the  shot  and  killed  him.  Had 
the  jury  believed  this  statement  they  would  have  acquitted 
him.  They  disbelieved  it  and  found  him  guilty.  The  evi- 
dence discloses  a  case  either  of  justifiable  homicide  or  willful 
and  deliberate  murder. 

The  JQiy  have  passed  upon  it  and  we  are  not  disposed  to 
disturb  their  verdict.  As  to  the  objection  that  the  verdict 
does  not  assess  the  penalty  as  required  by  statute,  we  are  dis- 
posed to  take  the  view  that  it  does  assess  it. 

The  verdict  is  in  the  following  language :  "  We,  the  jurors, 
unanimonsly  find  the  defendant  guilty,  as  charged  in  the  in- 
dictment" The  statute  provides  as  follows :  ^^  All  questions 
of  fact  in  a  criminal  case  shall  be  tried  by  a  jury,  who  shall 
assess  the  punishment  in  their  verdict,  and  the  court  shall 
render  judgment  accordingly."  In  finding  the  prisoner  guilty, 
as  charged  in  the  indictment,  the  jury  instructs  the  court 
exactlj  what  judgment  to  render.  The  indictment  charges 
mnrder  in  the  first  degree.  The  law  which  binds  the  jury 
as  well  as  the  court,  assesses  the  penalty  to  be  death.  To  assess 
this  penalty  in  words  would  be  surplusage,  to  assess  any  other 
on  this  finding,  would  be  illegal.  This  question  has,  how- 
ever, been  settled  by  previous  descriptions  of  this  court, 
which  are  here  afBrraed :  Territory  v.  Romine^  a/rUe^  p.  114 ; 
Territory  v.  Youngj  antSy  p.  93. 

The  only  remaining  question  relates  to  the  presence  of  the 
prisoner  in  court  during  his  trial.  It  is  a  well  established 
practice  that  in  cases  of  felony  the  defendant  must  be 
personally  present  during  all  the  proceedings,  and  must 
60  appear  on  record.  But  a  formal  averment  of  defend- 
anfs  presence  during  trial  is  not  necessary  when  it  can 
be  inferred  from  the  record.    We  think  the  record  in  this 
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case  shows  the  presence  of  the  prisoner,  although  not  every 
day  by  formal  averment    At  the  arraignment  the  record 
says :    "  Now  comes  the  said  defendant  in  his  own  proper 
person."    At  the  trial  defendant  is  sworn  and  gives  evidence. 
This  is  jast  as  convincing  of  his  presence  as  a  formal  state- 
ment   On  motion  for  new  trial  and  in  arrest  of  jadgment 
"  the  defendant  in  his  own  proper  person  moves  the  court" 
At  the  sentence  the  record  says:    '^Now  comes  the  said 
plaintifE  by  her  district  attorney  and  the  said  defendant  in 
his  own  proper  person  and  by  his  attorneys.^    The' eleventh 
specification  in  the  motion  for  a  new  trial  is  in  the  following 
words :    '^  The  jnry  was  not  polled  as  the  defendant  had  a 
right  to  have  done,  owing  to  the  absence  of  his  counsel,  when 
the  verdict  was  rendered  late  at  night''    This  is  as  much  a 
part  of  the  record  as  if  made*  by  the  clerk  of  the  court,  and 
we  think  the  averment  that  his  counsel  was  absent  plainly 
implies  that  the  prisoner  was  present.    The  absence  of  any 
statement  in  the  assignments  of  error  that  the  prisoner  was 
not  at  all  times  present,  raises  a  very  strong  presumption  that 
he  was  so  present    But  without  resorting  to  presumptions, 
we  think  the  record  shows  enough  to  convince  any  reason. 
able  mind  that  the  prisoner  was  personally  present  in  court 
during  all  his  trial.    We  are  asked  to  presume  that  he  was 
not    The  contrary  doctrine  is  the  true  one  :*  That  in  a  court 
of  general  jurisdiction  all  the  details  of  a  trial  are  presumed 
to  be  regular  and  sufficient  to  sustain  judgment  until  the  con- 
trary be  shown  t     TerrUary  v.  Webby  anUy  p.  147. 
The  judgment  of  the  court  below  is  affirmed. 
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January^  1883. 

CBDcnriL  Law.  (1)  FeUmowly  obtaining  registered  Utter  ;  Principal  and 
ageni,  authority  of  latter  to  take  letter  from  the  office  ;  Dem/wrrer  to 
eeidenee, 

Kiw  Trial.  0i)  BtfuM  {f  couH  to  gratU  tmo  trial  an  abiue  €f  dieeretion 
fshen,  under  the  endenee,  t^*  dtfendant  should  hone  been  discharged, 

Affsal,   (S)  Diseharge  ofprieoner  upon  appeal  to  Supreme  Court, 

1.  Where  it  bad  been  tbe  costom  of  several  persons  living  some  distance 
from  the  post-office  to  delegate  one  of  tbeir  number  to  bring  their 
mail  from  the  post-office  whenever  he  called  there,  this  amounts  to  a 
general  authority  to  such  one  to  get  such  mail  matter,  and  if,  pursuant 
tosach  authority,  he  takes  a  registered  letter  from  the  office  belong- 
ing to  one  of  such  persons,  he  is  not  guilty  of  fraudulently  and  felo- 
niously obtaining  such  letter  from  the  postmaster,  although  after 
thus  obtaining  it  from  the  postmaster  he  converts  it  to  his  own  use; 
snd  if  indicted  for  feloniously  obtaining  the  letter  and  the  evidence 
ihowB  the  foregoing  state  of  facts,  a  demurrer  to  such  evidence  will 
lis  upon  which  the  defendant  should  be  discharged. 

&  Where,  in  such  case,  the  evidence  is  not  demurred  to,  but  instead  a 
moUon  for  a  new  trial  is  made,  a  new  trial  should  be  granted,  and  if 
refused,  the  refusal  is  an  abuse  of  the  discretion  of  the  court  below 
as  to  granting  new  trials,  and  its  judgment  will  be  reversed. 

8.  There  being  no  evidence  in  the  court  below  to  sustain  the  conviction 
of  one  charged  with  a  felony,  on  appeal  to  the  Supreme  Court,  that 
tribunal  will  not  remand  the  case  for  a  new  trial,  but  will  direct  that 
Judgment  below  be  reversed,  and  that  the  defendant  be  discharged. 

Appeal  from  the  District  Ooart  of  the  First  Judicial  Dis- 
trict 

GayjleM  dk  Breeden^  for  appellant. 

Sidney  M.  BameSj  United  States  District  Attorney,  for 
the  United  States. 

There  is  no  error  in  the  finding  of  the  jury  or  the  judg- 
ment of  the  court.  The  judgment  of  conviction  should  be 
BDstained ;  the  indictment  in  this  case  is  under  section  6469 
of  the  Beyised  Statutes  of  the  United  States^  page  1060. 
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.  The  case  of  Webb  v.  Territory  of  New  MexicOy  decided  at 
January  term,  1881,  arvtCy  p.  147,  is  conclusive  of  this  case  and 
an  aiBrmance  is  asked. 

Bbll,  Associate  Justice :  The  appellant  was  convicted  under 
an  indictment  which  charged  that  he  did  unlawfully  and  felo- 
niously, and  by  fraud  and  deception,  obtain  from  Edward  IT. 
Bergman,  postmaster,  at  Springer,  N.  M.,  one  registered  letter 
addressed  to  William  H.  Breen,  at  that  place,  and  which 
letter  contained  money. 

This  is  the  substance  of  the  charge,  which  is  stated  form- 
ally. It  is  not  disputed  that  the  appellant  received  the  letter 
in  question  from  Mr.  Bergman,  the  postmaster  at  Springer, 
and  that  it  contained  money,  and  the  only  issue  presented  to 
the  jury  was  whether  the  appellant  unlawfully  and  by  frand 
and  deception  obtained  it  as  charged  in  the  indictment. 

The  evidence  on  the.  trial  showed  that  the  appellant  and 
Breen  were  both  employed  on  the  ranch  of  one  Myers,  some 
45  miles  from  Springer.  That  the  appellant  had  frequently 
theretofore  gone  to  Springer  from  the  ranch  and  brought  out 
the  mail  of  the  complaining  witness,  of  Mr.  Myers  and  other 
persons  in  that  vicinity.  The  testimony  of  the  postmaster, 
Mr.  Bergman,  in  that  regard  is  as  follows : 

"  Lewis  had  been  in  the  habit  of  coming  to  the  post-office 
at  Springer ;  he  had  been  there  time  and  again  to  receive 
mail  matter  for  Mr.  Myers  and  the  vicinity," 

The  complaining  witness,  Wm.  H.  Breen,  testified  as  fol- 
lows: 

Q.  Did  you  at  any  time  before  the  10th  day  of  May,  1880, 
(the  day  the  letter  was  received  by  the  appellant)  give  him 
(the  appellant)  any  directions  or  authority  to  receive  your 
mail  from  the  postmaster  at  Springer  % 

A.  I  did,  dr. 

Q.  When! 

A.  I  couldn't  exactly  tell  what  time;  he  would  go  to 
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Springer  and  I  would  tell  him  to  get  my  mail ;  it  was  the 
cngtom  of  that  part  of  the  country. 

Q.  When  did  you  last  authorize  him  to  get  letters  for  you  I 

A.  I  think  it  was  on  the  4th  of  May. 

Q.  Now,  on  the  4th  day  of  May,  when  you  saw  Lewis  last^ 
what  were  you  and  Lewis  doing  t 

A.  We  were  in  the  house  talking ;  he  was  going  to  Springer 
and  I  told  him  to  get  my  mail,  if  there  was  any  there. 

Q.  Was  that  the  last  time  you  saw  him  before  he  got  the 

letter  ? 

A.  That  was  the  last  time. 

ft**        *         *         ••••• 

Q.  Had  you  authorized  Mr.  Lewis  before  to  get  your 

mail  ? 
A.  TeSy  sir. 

Q.  Mr.  Breen,  was  it  not  customary  for  yourself  and  oth- 
ers who  were  working  for  Mr.  Myers  at  that  ranch  to  send 
after  mail  by  Mr.  Lewis  to  Springer  t 

A.  It  was. 

Q.  And  Mr.  Lewis  brought  the  mail  frequently,  did  lie 
not  I 

A.  Tes,  sir. 

ft#         ••         •         •*••• 

Tliis  witness  further  testified  that  he  had  not  authorised 
tlie  appellant  to  get  that  particular  letter,  but  that  was  imma- 
terial, as  the  evidence  does  not  show  that  he  either  expected 
tlie  letter  in  question  or  knew  that  it  was  in  the  post-office  at 
the  time  of  its  delivery.  The  authority  given  to  him  was  to 
git  his,  the  complainant's,  mail  generally,  and  of  course  that 
inclnded  all  letters  of  any  kind  that  might  be  at  the  office. 

Tlie  postmaster  testified,  in  addition  to  his  testimony 
aireadj  quoted,  that  the  appellant  came  to  liis  office  on  the 
i^tli  of  May,  and  that  he  then  refused  to  give  him  the  letter, 
l^ot  on  the  10th  he  delivered  it  to  him  on  his  representation 
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that  Breen  wsb  twelve  or  fifteen  miles  away  from  the  ranch 
and  could  not  come  for  it.  There  was  no  evidence  to  dis- 
prove this  statement  of  the  appellant. 

This  is  substantially  all  the  evidence  showing  how  thd 
accused  became  possessed  of  the  letter.  The  jury  convicted 
him  of  the  offense  charged  in  the  indictment 

A  motion  for  a  new  trial  was  then  made,  for  the  following 
reasons : 

JPh'st  "  That  the  verdict  wag  contrary  to  the  law  and  the 
evidence  in  said  cause. 

Second.  "  That  the  jury  was  not  authorized  to  find  a  ver- 
dict of  guilty  upon  the  evidence  produced  upon  the  trial  of 
said  cause,  and  that  said  verdict  was  unwarranted  by  the 
facts." 

The  motion  was  denied,  and  error  is  assigned  on  this 
denial 

We  are  of  opinion  that  had  a  demurrer  been  interposed  to 
the  evidence,  it  would  have  been  the  duty  of  the  court  below 
to  have  directed  an  acquittal  of  the  defendant 

That  course  was  not  taken,  but  we  are  asked  to  review  the 
action  of  the  judge  who  presided  in  denying  a  new  trial. 

The  rule  of  law  is,  we  think;  well  settled,  that  a  motion 
for  a  new  trial  is  addressed  to  the  discretion  of  the  court  and 
is  not  ordinarily  reviewable.  But  when- the  discretion  of 
court  has  been  abused  and  has  resulted  in  injustice,  then  the 
appellate  court  will  interfere.  A  difference  of  opinion  as  to 
the  proper  course  of  proceeding  would  not  be  sufficient  An 
appellate  court  must  be  able  to  say  that  the  course  pursued 
was  not  only  improper,  but  that  it  operated  unjustly  and 

injuriously  to  the  party :    v.  StaUy  11  Ohio  St.,  114. 

We  think  the  case  at  bar  comes  fairly  within  the  class  of 
cases  referred  to  in  the  case  cited. 

It  is  quite  certain,  from  the  evidence,  that  the  appellant 
was  fully  authorized  to  receive  the  letter  in  question,  and 
though  the  authority  under  which  he  acted  on  the  particular 


JANUARY  TERM,  1888.  463 


United  Btatei  ▼•  Lewis. 


occasion  was  giyen  to  him  some  f onr  days  before  lie  acted  on 
it,  jet  when  the  distance  of  post-office  from  the  ranch  is  con- 
sidered, and  the  fact  that  he  had  been  acting  on  similar 
aathority  for  some  months  at  least,  it  is  not  to  be  presumed 
that  the  mere  lapse  of  a  few  days  had  operated  to  revoke  the 
general  authority  with  which  it  seems  that  he  was  vested. 
The  authority  was  not  revoked  expressly,  according  to  the 
evidence  of  the  complainant,  and  we  think  he  was  entirely 
jnstified  in  acting  on  it. 

What  he  did  with  the  letter  and  its  contents  after  receiv- 
ing it  is  wholly  inunaterial,  though  it  is  probable  that  the 
belief  in  the  minds  of  the  jury  that  he  improperly  converted 
them  to  his  own  use  was  what  led  them  to  convict  him. 

On  all  the  evidence,  it  was,  in  our  judgment,  clearly  the 
duty  of  the  presiding  justice  to  set  the  verdict  aside  and 
order  a  new  trial ;  it  was  an  abuse  of  the  discretion  with 
which-he  was  vested  to  do  otherwise. 

The  case  being  now  in  this  court,  we  are  also  of  opinion 
tiiat,  on  the  evidence,  no  conviction  could  properly  be  had 
and,  therefore,  we  do  not  send  it  to  the  court  below  for  a 
new  trial,  but  direct  that  the  judgment  be  reversed  and  the 
defendant  discharged  from  further  costody  under  this  indict- 
ment 

Azr£Lii^O.J:    loonoiir. 
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Bbntto  MABnNBz,  Appellant,  y.  Eduabdo  MabtihsS) 

Appellee. 

January,  188S. 

pBAoncB.    (1)  Affidavit  in  repletin  amendable  on  appeal  to 

trid  court. 
R&FLBYIN.    (2)  Nature  of  the  acthn, 

1.  In  repleyin  before  a  Justice  of  the  peace,  the  affidavit  filed  was  insuffi- 
cient in  that  it  did  not  state  that  the  person  who  made  the  affidavit 
was  the  agent  or  attorney  of  the  plaintiflp  and  it  did  not  state  that 
plaintiff  had  a  right  to  the  possession  of  the  property  sought  to  be 
replevied.  Trial  was  had  and  a  verdict  and  judgment  rendered  for 
the  plaintiff.  The  defendant  appealed  to  the  district  court.  Then 
the  plaintiff  moved  in  that  court  to  amend  the  affidavit,  but  the  dis- 
trict court  overruled  the  motion,  quashed  the  writ,  and  restored  the 
property  replevied  to  the  defendant.  HM,  that  the  district  court 
should  have  allowed  the  amendment,  and  that  its  refusal  to  do  so  was 
error, 

2.  The  action  of  replevin  is  not  an  extraordinary  remedy  in  derogation 
of  the  common  law  like  the  proceeding  by  attachment  On  principle 
the  owner  of  personal  property  ought  to  have  the  same  right  to  re- 
cover the  possession  of  it  in  specie  when  wrongfully  detained,  as  he 
has  to  recover  a  debt,  and  in  either  proceeding  the  law  should  be 
equally  liberal  in  allowing  amendments  in  furtherance  of  Justice. 

Appealed  from  the  District  Oourt  of  San  Miguel  county. 

This  was  an  action  of  replevin  commenced  in  the  justice 
court  and  on  judgment  being  rendered  for  the  plaintiff,  an 
appeal  was  taken  to  the  district  court. 

In  the  district  court  the  plaintiff  asked  leave  to  amend  tlie 
affidavit  for  replevin  so  as  to  conform  to  the  exact  language 
of  the  statute  with  reference  to  the  necessary  affidavits  on 
the  subject  of  replevin.  The  original  affidavit  had  left  out 
the  words  alleging  the  plaintiff  had  good  right  to  the  pos- 
session of  tlie  horse  in  question.  Plaintiff  also  presented 
with  his  motion  his  proposed  amended  affidavit  in  full.  The 
court  refused  to  allow  tlie  amendment  to  be  filed.    The  de- 
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fendant  then  moved  the  court  to  qnash  the  writ  on  account 
of  the  defect  of  the  affidavit,  which  wbb  allowed,  and  judg^ 
rnent  rendered  against  the  plaintiff  for  a  retnm  of  the  horse 
and  one  dollar  damages.  ^ 

Catron  &  ThorrUon^  for  appellant : 

The  conrt  should  have  allowed  the  amendment  to  be  filed : 
Prince's  Stat.,  sec.  120,  p.  109 ;  Prince's  Stat.,  sees.  25  and 
26,  p.  119;  Sa/nohea  v.  Lun^^  1  N*.  M.,  239;  Helling  v. 
WriglUy  14  Pa.  St.,  875 ;  Applewhite  v.  AUen^  27  Tenn., 
698. 

Oar  statntes  are  mandatory  in  terms  as  to  amendments. 

Breeden  dk  Waldoy  for  appellee. 

Bbistol,  Associate  Justice:  This  is  a  case  of  replevin 
originally  brought  before  a  justice  of  the  peace  in  San  Miguel 
eounty,  in  the  first  judicial  district,  for  the  recovery  of  a 
hoFBe  of  the  alleged  value  of  thirty  dollars. 

The  affidavit  on  behalf  of  plaintiff  Benito  Martinez,  on 
whieh  the  writ  of  replevin  was  issued  by  the  justice  is  as 
follows: 

"  Tbksitort  of  New  Mkzioo,  ) 
CouNTT  07  8ah  MiatJBIi«      I 

"  EmarabldJusUce  q^  ihe  JPsaee,  Florendo  Aragon,  Prednet  Ih.  S  of  Mid 
ecuntif: 

"Sm— I,  the  undersigned,  under  the  most  solemn  oath,  de- 
elare  and  say  that  in  possession  of  Eduardo  Martinez  is 
foQnd  a  wolf-colored  colt  of  the  age  of  two  years  past,  going 
on  three,  of  the  property  of  Benito  Martinez,  of  the  value 
of  thirty  dollars.  Said  colt  has  been  detained  unjustly  by 
the  said  Ednardo  Martinez,  and  therefore  I  ask,  in  virtue  of 
the  law,  that  the  said  colt  be  replevied,  in  conformity  with 
the  law,  and  that  the  said  Eduardo  Martinez  be  summoned 
before  your  court  to  answer  to  the  plaintiflE  for  twenty-five 
dollars  damages,  for  the  unjust  taking  and  detention  of  said 
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colt,  etc,  and  I  promise  to  prove  all  that  is  put  in  this  declare 
ation,  and  I  swear  that  I  do  not  proceed  with  malice,  etc 

••JULIAN  BACA. 

"Witnesses: 

Bentfo  Mabthibi^ 

Joafi  ABCHiBE<iu:^ 

AoAFrro  Qaboia, 

Maktjel  MABTnf«  .     ^ 

FlERNAMDO  BaOA. 

'*  Sworn  and  subscribed  before  me,  tihli 
29th  day  of  November,  A.  D.,188L 


I 


"Flobbncio  Abaooit, 

**Ju9Ho6  qf  the  iVoM.* 

On  this  affidavit  the  justice  issued  a  writ  of  replevin.  Tlic 
colt  iu  question  was  taken  thereon ;  a  trial  was  had,  lioth 
parties  appearing.  The  jury  rendered  a  verdict  that  the  colt 
was  the  property  of  the  plaintiff,  and  that  the  plaintiff  re- 
cover twenty-five  dollars  damages. 

N*o  formal  judgment  was  rendered  on  the  verdict  by  the 
justice,  unless  the  words  of  tlie  justice  immediately  follow- 
ing the  verdict  in  the  transcript  may  be  considered  a  judg- 
ment, ivhich  words  are  as  follows : 

"  Approved  by  me  this  above  day  of  the  said  date" 

From  this  disposition  of  the  case  by  the  justice  an  appeal 
was  taken  to  the  district  court  of  San  Miguel  county. 

In  the  latter  court-,  the  plaintiff  and  appellee  made  a  mo- 
tion for  leave  to  amend  the  affidavit  on  which  the  writ  of 
replevin  was  issued,  so  as  to  show  that  at  the  time  the  action 
commenced  the  plaintiff  had,  and  still  has,  good  right  to  the 
possession  of  the  colt  iu  question,  and  accompanied  the  mo- 
tion with  the  proposed  amended  affidavit  to  that  effect,  in 
words  as  follows : 
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"BENITO  MARTINEZ 

ya 
EDUARDO  MARTINEZ, 


[' 


"  In  replevin  appealed  from  before  Florencio  Aragoo,  jus- 
tice  of  the  peace  for  precinct  No.  8,  in  the  county  of  San 
MigaeL 

"  By  leave  of  the  conrt  first  had. 

"  Jnlian  Baca,  being  duly  swom,  says  he  is  the  agent  of 
Benito  Martinez,  the  plaintiff  in  the  above  entitled  enit; 
tliat  said  plaintiff  has,  and  at  the  time  of  suing  out  the  writ 
in  above  entitled  cause  had,  good  right  to  the  possession  of 
the  following  described  chattel,  and  that  the  same  was  at 
the  time  of  suing  put,  and  the  service  of  said  writ  in  the 
above  entitled  cause  wrongfully  detained  by  the  said  defend- 
ant, Eduardo  Martinez,  to  wit :  one  dun  or  clay-bank  horse, 
of  the  age  of  two  years,  going  on  three,  of  the  value  of 
thirty  dollars,  at,  to  wit,  the  precinct  aforesaid. 

^  Plaintiff  therefore  brings  suit,  and  asks  the  judgment  of 
tins  court  for  the  possession  of  said  horse,  together  with 
twenty-five  dollars  damages  for  the  wrongful  detention 
thereof,  together  with  his  costs." 

"  JULIAN  BAOA. 
''Agent  qf  Benito  Martinet,  Pla4ntitr 

"Subwribed  and  sworn  to  befbre ) 
me,  thU  March  9th,  1882.  ) 

"  F.  W.  ChAsar, 
"  (Xerk,* 

This  motion  was  overruled  by  the  court  below,  and  the 
plaintiff  excepted. 

The  defendant  thereupon  moved  the  court  to  quash  the 
writ  on  the  ground,  among  others,  that  the  affidavit  or  veri- 
fied complaint  filed  with  justice  for  the  purpose  of  obtaining 
the  writ,  did  not  allege  that  the  plaintiff  had  a  right  to  the 
poesession  of  the  colt  in  question.  This  motion  was  sus- 
tained by  the  court  and  the  plaintiff  excepted. 
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Final  judgment  was  then  rendered  by  tlie  court  below  for 
the  retarn  of  the  colt  by  tlie  plaintiff  to  the  defendant ;  that 
he  pay  the  defendant  one  dollar  as  damages  and  his  costs. 

From  this  jndgment  the  plaintiff  appeals  to  this  court. 

The  record  presents  a  single  question  for  our  consideration, 
and  that  is,  whether  the  court  below  erred  in  refusing  leave 
to  the  plaintiff  to  amend  his  affidavit  in  replevin. 

To  justify  the  issuing  of  a  writ  of  replevin  by  a  justice 
of  the  peace,  the  statute  requires  that  ^Hhe  plaintiff,  his 
agent  or  attorney,  shall  file  an  affidavit  with  the  justice, 
stating  that  the  goods  and  chattels  are  wrongfully  detained 
by  the  defendant,  and  stating  the  valne  thereof,  and  that  he 
has  a  right  to  the  possession  thereof,  and, that  every  writ  of 
replevin  issued  without  such  affidavit,  shall  be  quashed  at  the 
cost  of  the  plaintiff." 

The  affidavit  that  was  filed  with  the  justice,  and  on  which 
the  writ  was  issued,  and  the  colt  replevied  was  clearly  iiisuf- 
ficient  in  two  particulars :  one  was,  that  it  did  not  nppcar 
that  Julian  Baca,  who  made  the  affidavit,  was  either  the 
agent  or  attorney  of  Benito  Martinez,  the  plaintiff ;  and  the 
other  was,  that  it  did  not  state  that  the  plaintiff  had  a  right 
to  the  possession  of  the  coU. 

Unless  the  affidavit  was  amendable,  and  the.  plaintiff 
offered  to  amend,  it  follows  that  it  was  incumbent  on  tlie 
court  below  to  quash  the  writ,  and  render  the  proper  judg- 
ment. 

Was  the  affidavit  amendable!  In  1876  the  legislature 
passed -an  act,  entitled  an  act  to  define  the  qualifications, 
powers  and  jurisdiction  of  justices  of  the  peace,  and  regu- 
lating the  practice  in  tlieir  courts. 

This  act  contains  125  sections.  Sections  48  to  55,  both 
inclusive,  relate  to  actions  of  replevin.  Section  J  20  pro- 
vides as  follows :  "  All  causes  removed  into  the  district  court 
in  pursuance  of  the  foregoing  sections,  shall  be  tried  de  novo, 
and  the  court  shall  allow  all  amendments  which  may  be 
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necessary  in  f  artherance  of  justice  in  all  cases  appealed  by 
petition,  certhrarij  or  in  the  ordinary  mode." 

That  this  section  covers  the  action  of  replevin,  as  well  as 
every  other  action  that  may  be  brought  before  a  justice  of 
the  peace,  there  can  be  no  doubt. 

The  action  of  replevin  is  not  an  extraordinary  remedy  in 
derogation  of  the  common  law,  like  the  proceeding  by 
attachment  On  principle,  the  owner  of  personal  property 
ought  to  have  the  same  right  to  recover  the  possession  of  it 
in  specie  when  wrongfully  detained,  as  he  has  to  recover  a 
debt,  and  in  either  proceeding  the  law  should  be  equally 
liberal  in  allowing  amendments  in  furtherance  of  justice. 

The  fact  that  the  statute  expressly  provides  that  if  the 
writ  be  issued  without  the  required  affidavit,  it  shall  bo 
qnashed,  adds  nothing  to  the  mandatory  character  of  the 
statute,  for  that  result  would  uniformly  follow,  without  any 
euch  possession. 

The  provisions  of  the  statute  in  regard  to  actions  of  re- 
plevin before  justices  of  the  peace,  and  in  regard  to  amend- 
ments on  appeals  from  their  courts,  in  all  cases  being  parts 
of  the  same  act,  must  be  construed  together,  and  harmonized, 
if  possible. 

This  is  not  difficult.  If  the  plaintiff  inadvertently  has 
made  an  insufficient  affidavit  for  a  writ  of  replevin,  and  takes 
no  steps  to  rectify  it,  but  rests  his  case  thereon,  the  writ  will 
be  quashed,  as  a  matter  of  course.  But  after  discovering  its 
insufficiency,  if  he  applies  at  the  proper  time  for  leave  to 
amend,  there  can  be  no  objection  to  its  allowance,  if  justice 
^11  be  promoted  thereby. 

li  is  quite  evident  from  the  record  that  the  court  below 
/rfnsed  the  amendment  on  the  ground  that  it  had  no  discre- 
tion to  allow  it  under  the  statute.     This  was  error.    The 
refusal  of  the  court  to  allow  the  affidavit  to  be  amended  was 
firtuaSy  a  final  disposition  of  the  case  in  favor  of  the  defen- 
dant^ without  a  trial  on  the  merits. 


i 
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There  can  be  no  doubt  from  the  facts  appearing  on  the 
record,  that  granting  leave  to  the  plaintiff  to  amend  his  affi- 
davit, would  have  been  in  furtherance  of  justice,  and  that 
refusing  it  was  an  abuse  of  discretion  of  the  court  below. 

Judgment  reversed,  and  cause  remanded  with  instructions 
to  grant  leave  to  the  plaintiff  to  amend  his  affidavit,  and 
thereupon  to  further  proceed  according  to  law. 

All  the  justices  concur. 
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Thb  Tbebttoby  of  New  Mexico,  Appellant,  v.  G.  K. 

Wellee,  Appellee. 

Januarjf,  188S» 

JuBTiGB  of  the  Peacb.    (1)  Pomn  of. 

Pebjubt.    (2)  Surety  on  appeal  bond,  woearing  falsely  asioTus  property  i$ 

ffuiUy  of:  Examinalian  of  surety  hyjueUce  of  the  peace  as  toformefs 

ownership  of  property  is  a  judxdal  proceeding, 

1.  The  powers  of  a  Justice  of  the  peace  or  magistrate  in  New  Mexico 
are  not  less  or  narrower  than  the  powers  of  the  same  officer  elsewhere. 

9.  It  is  the  duty  of  a  Justice  of  the  peace  to  see  that  sureties  offered  on 
appeal  bonds  are  worth  the  sum  for  which  they  intend  to  become 
sureties.  In  such  property  as  can  be  reached  by  l^gal  process.  In 
order  to  ascertain  this,  the  justice  may  examine,  upon  oath,  the  per- 
sons offering  to  go  upon  the  bond,  and  he  may  also  call  and  examine 
witnesses  upon  the  subject.  This  examination  and  the  approval  of 
the  bond  by  the  justice  constitute  a  Judicial  proceeding,  in  which  the 
justice  has  legal  power  to  administer  oatlis,  and  if  the  sureties  pro- 
posed swear  falsely  to  a  material  matter  in  such  proceeding,  they  may 
be  indicted  and  punished  for  perjury. 

Appeal  from  the  District  Court  of  Santa  Fe  county. 
WilUam  Breedeny  attorney-general,  for  the  territory. 
Make  db  Wa/rren^  for  the  appellee. 
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AxTELL,  Ohief  Jastice :  The  defendant  was  indicted  by 
the  grand  jury  of  Santa  Fe  county,  February  term,  1883,  for 
perjnry. 

The  indictment  was  found  upon  the  following  facts :  In 
January,  1882,  an  action  of  forcible  entry  and  unlawful  de- 
tainer, had  been  tried  before  a  justice  of  the  peace  in  Santa 
Fe  county,  and  a  judgment  rendered  in  favor  of  plaintiflfs. 
The  defendant  appealed  and  oflFered  G.  EL  "Weller,  defend- 
ant in  this  action  as  one  of  his  sureties  on  his  appeal  bond. 

Weller  was  thereupon  duly  sworn,  and  took  his  corporal 
oath  in  duo  form  of  law,  before  the  said  justice  of  the  peace, 
to  true  answers  make,  touching  his  snfBciency  as  such 
snrety  and  the  value  and  character  of  the  property  of  which 
he  was  then  possessed.  The  indictment  then  alleges  in  due 
form  then  and  there,  that  ha  swore  falsely  in  regard  to  his 
property. 

The  defendant  appeared  to  the  indictment  and  filed  his 
motion  to  quash  the 'same  for  the  following  reasons:  That 
the  same  is  insufficient  in  law  to  constitute  any  crime  or 
offense,  and  the  same  does  not  allege  any  crime  or  ofPense 
indictable  under  the  laws  of  this  territory. 

The  statute  relating  to  perjury  is  as  follows,  Ohap.  UY, 
sec.  2,  Laws  of  New  Mexico : 

If  any  person  of  whom  an  oath  shall  be  required  by  law, 
shall  willfully  swear  falsely  in  regard  to  any  matter  or  thing 
respecting  which  such  oath  is  required,  such  person  shall  be 
deemed  guilty  of  perjury. 

There  is  no  statute  of  the  territory  requiring  the  sureties 
on  an  appeal  bond,  to  make  affidavit  that  they  are  worth  the 
amount  for  which  they  bind  themselves,  nor  is  there  any 
statute  except  the  general  statute  hereafter  referred  to,  auth- 
orizing or  requiring  a  justice  of  the  peace  to  examine 
under  oath,  a  person  offering  himself  as  bondsman,  touching 
his  ability  pecuniarily  to  go  on  such  bond.  The  contention 
is  upon  this  pointy  the  defendant  claiming  that  there  was 
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no  oath  required  by  law,  and  consegaentlj  no  perjorj  for 
swearing  falsely. 

The  coart  below  took  this  view  of  the  case  and  quashed 
the  indictment.     The  territory  took  an  appeal  to  this  court. 

It  Was  contended  by  defendant  in  argument  before  us, 
that  justices  of  the  peace  in  New  Mexico,  had  less  authority 
and  were  confined  within  narrower  limits,  than  the  same 
oJQicers  in  the  old  colonial  states ;  because  it  was  argued  that 
the  colonists  brought  with  them  from  the  mother  country, 
some  of  the  common  law,  while  we  have  only  such  as  govern 
us  by  express  statute.  We  find  by  reference  to  the  organic 
act,  sec.  10,  that  the  judicial  power  of  the  territory  shall  be 
vested  in  a  supreme  court,  district  courts,  probate  courts  and 
in  justices  of  the  peace ;  and  we  find  in  our  general  statutes, 
sees.  122  and  123  of  the  act,  in  regard  to  justices  of  the 
peace,  that  all  justices  of  the  peace  of  this  territory  ai-e 
hereby  declared  to  be- magistrates,  and  are  empowered  to  ad- 
minister oaths  and  affidavits  and  to  take  depositions.  This 
power  is  general  and  the  definition  of  justice  of  the  peace  Is 
enlarged  by  the  term  magistrate.  It  is  difficult  to  see  how 
these  terms  can  have  any  larger  significance  in  the  old  colon- 
ial states  than  is  given  to  them  by  the  organic  act  and  statutes 
of  Kew  Mexico ;  the  powers  of  a  magistrate  or  justice  of  the 
peace  over  subjects  within  their  proper  jurisdiction,  are  the 
same  in  Kew  Mexico  as  elsewhere. 

In  the  case  before  us,  it  was  the  duty  of  the  justice  to  see 
that  the  sureties  to  the  appeal  bond  were  worth  the  amount 
for  which  they  went  upon  the  bond  and  in  such  property  as 
could  be  reached  by  legal  process,  for  he  must  approve  the 
bond,  and  this  approval  is  a  judicial  act.  Before  he  could 
intelligently  approve  this  bond  he  must,  by  some  process,  be 
able  to  judge  and  determine  the  sufficiency  of  the  security. 
This  is  a  judicial  proceeding  and  the  general  power  conferred 
upon  the  justice  to  administer  oaths,  is  sufficient  to  enable 
him  to  proceed  and  determine  the  question  to  his  own  satia- 
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f^ion  by  examining  tlie  person  offering  to  go  npon  the 
bond  upon  oath,  and  if  he  is  not  satisfied,  by  calling  and 
examining  other  witnesses. 

His  powers  as  a  magistrate  and  jnstice  of  the  peace  at 
common  law — the  duty  imposed  npon  him  by  statute  to  take 
and  approve  the  bond — ^the  whole  tenor  and  conrae  of  judi- 
cial proceedings  justified  him  in  requiring  this  defendant  to 
be  sworn,  and  when  the  justice  required  him  to  be  sworn  he 
was  reqaired  by  law,  within  the  meaning  of  our  statute. 
Possibly  the  justice  could  not  have  compelled  him  to  swear, 
but  had  he  refused  to  do  so,  it  would  have  answered  the 
same  purpose,  and  the  justice  would  have  rejected  him,  but 
if,  when  required  by  the  justice,  he  voluntarily  comes  and 
swears  falsely,  he  commits  perjury.    The  statute  of  New 
Mexico  provides  (chapter  XXVII.,  sec.  18),  that  in  criminal 
cases  the  common  law,  as  recognized  by  the  United  States 
and  the  several  states  of  the  Union,  shall  be  the  rule  of  prac- 
tice and  decision.     At  common  law  it  Wiis  perjury  to  take  a 
false  oath  in  justifying  bail  in  any  of  the  courts  or  before 
any  person  acting  as  a  court,  justice  or  tribunal,  liaving  power 
to  hold  such  judicial  proceeding.     Again,  one  of  the  best 
common-law  definitions  of  the  crime  is,  that  perjury  is  com- 
mitted when  a  lawful  oath  is  administered  in  some  judicial 
proceeding  to  a  person  who  swears  willfully,  absolutely  and 
falsely  in  a  matter  material  to  the  issue.     This  was  a  judicial 
proceeding,  the  justice  had  a  legal  right  to  administer  the 
oath,  the  matter  inquired  of  was  material  in  the  case  and  the 
false  swearing  was  perjury.    It  follows  that  the  district 
eoart  erred  in  quashing  the  indictment. 
The  judgment  is  reversed  and  the  cause  remanded. 
All  concur* 
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Thb  Tbbbitobt  of  New  Mexicx),  Appellee^  y.  Dahiah 

Romero,  Appellant. 

January  IS,  188B* 

New  Tbial.    (1)  QranUng  of^  diaoreHona/ry:  Decuian  noi  reviewable  except 

nohere  diseretian  ahued. 
QBAin>  JuBOB.    (2)  Objection  to,  must  he  made,  tohen. 
Practice.    (Z)  Beview  of  matters  extraneous  io  record, 
MuBDBB.    (4)  Insintction  as  to  degrees. 
Same.    (G)  Instruction  UmiUngJury  to  eor^aider  evidence  only  voilh  reference 

to  first  degree. 

1.  The  granting  of  a  new  trial  is  discretionaiy  with  the  court  below^ 
whose  decision  will  not  be  reviewed  or  roTersed  except  for  a  mani- 
festly gross  abuse  of  its  discretion,  causing  great  injustice. 

2.  An  objection  to  a  grand  juror,  tliat  he  was  not  a  citizen  of  the  United 
States,  comes  too  late  after  a  plea  to  the  merits.  It  is  not  ground  for 
a  motion  in  arrest  of  judgment. 

8.  Matters  outside  of  the  record  are  not  reviewable  by  the  Supreme 
Court 

4.  A  trial  court  is  only  required  to  charge  as  to  such  degrees  of  the 
crime  of  murder  as  there  is  evidence  in  the  case  tending  to  sustain. 
It  is,  however,  its  duty  to  charge  as  to  cUl  such  degrees,  and  a  failure 
so  to  do  is  error,  if  objected  to  in  time. 

5.  It  appeared  from  the  evidence  that  the  defendant,  charged  with 
murder,  was  arrested  more  than  a  hundred  miles  from  the  scene  of 
the  crime,  having  in  his  possession  the  watch,  coat  and  cap  of  the 
deceased,  and  that,  when  arrested,  he  confessed  to  having  taken  also 
a  race  horse  which  had  belonged  to  the  deceased,  and  which  he  had 
sold  in  the  vicinity  where  he  was  arrested;  and  there  was,  besides, 
other  evidence  which  led  the  jury  to  believe  that  the  defendant  killed 
the  deceased  for  the  purpose  of  robbery :  Held,  that  an  instruction 
to  the  jury  that  there  was  "  no  evidence' whatever  to  show  that  the 
killing  of  the  deceased  was  justifiable  or  excusable,  or  that  there  were 
any  circumstances  to  bring  it  within  the  definition  of  any  degree  of 
murder  less  than  the  first,"  is  not  erroneous. 

Appeal  from  the  District  Court  for  Oolfax  county. 
WUUam  Breeden^  attorney-general,   for  the  territory, 
appellee, 
FrcMk  Springer  and  W.  D.  Lee^  for  appellant 
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Bell,  AsBociate  Jastice.  The  appellant  in  this  cause  was 
indicted  for  the  offense  of  murder  in  the  first  degree,  at  the 
r^lar  term  of  the  district  court  of  the  first  judicial  district 
of  the  territory  of  New  Mexico,  held  in  and  for  the  county 
of  Colfax  at  the  March  term  of  said  court  for  1882. 

Thereafter,  and  at  the  same  term  of  the  said  court,  he  was 
tried  bj  a  petit  jury  and  convicted  of  the  offense  charged  in 
the  mdictment,  to  wit,  the  crime  of  mnrder  in  the  first  degree. 
Following  the  conyiction  a  motion  was  made  for  a  new  trial, 
for  various  reasons  set  forth  in  the  notice  of  said  motion  filed 
in  the  cause,  and  appearing  upon  the  record. 

The  court  below  denied  the  motion  for  a  new  trial. 

That  motion  is  not  reviewable  in  this  court,  excepting 
only  in  a  case  where  the  discretion  with  which  the  court  is 
Tested,  in  that  regard,  has  been  grossly  abused  and  great 
injostice  has  followed. 

The  question  was  recently  considered  in  this  court  in  the 
case  of  the  United  Stcntea  v.  Z&wisy  and  the  law  held  to  be  as 
herein  stated. 

In  the  case  of  the  Territary  v.  Wehh^  ante,  p.  147,  the  rule 
is  laid  down  to  be :  ""When  the  evidence  is  contradictory 
and  the  verdict  is  against  the  weight  of  evidence,  though  a 
new  trial  may  be  granted  by  the  court  trying  the  cause,  in 
their  discretion,  their  decision  denying  the  same  is  not  exam- 
inable by  an  appellate  court :"  Territory  v,  Webb,  Opinions 
of  Supreme  Court,  p.  70,  (mte^  p.  147,  citing,  State  v.  Cruise^ 
16  Mo.,  891 ;  Serbon  v.  The  State,  7  Texas,  69. 

In  the  same  case,  this  court  further  holds  that,  ^^if  there 
had  been  no  part  of  the  evidence,  which  if  true,  would  sus- 
tain the  verdict,  then  an  error  of  law  would  have  been  appar- 
ent from  the  record  upon  which  we  could  reverse  the  judg- 
ment 

^  Under  the  rules  governing  the  judicial  administration  of 
the  criminal  lawB  of  this  territory,  this  court  can  only  review 
and  determine  errors  of  law  appearing  on  the  face  of  the 
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record :"  Territory  v.  Webh^  swpra,  and  citing  Cathcart  v. 
The  CommonweaUhy  37  Pa.,  108.  This  view  of  the  law  we 
reaffirm  in  this  case. 

We  are  clearlj  of  the  opinion,  upon  examination  of  the 
evidence,  that  it  was  not  an  abuse  of  the  discretion  of  the 
conrt  below  to  deny  the  motion,  and  therefore  we  cannot 
consider  it  here. 

After  the  denial  of  the  motion  for  a  new  trial,  counsel  for 
the  appellant  filed  a  motion  in  arrest  of  judgment,  based 
upon  affidavits  charging  that  one  of  the  grand  jurors  who 
presented  the  indictment  against  him  to  the  court,  was  not  a 
citizen  of  the  United  States. 

That  motion  was  also  denied  and 'we  think  properly  bo. 

From  the  record  it  appears  that  this  question  was  not  raised 
until  after  the  verdict. 

It  is  perfectly  well  settled,  that  objection  to  the  character 
of  the  grand  jury,  or  the  qualification  of  an  individual  mem* 
ber  of  it,  comes  too  late  after  plea  to  the  merits. 

Bishop,  as  the  result  of  an  examination  of  the  decisions  on 
this  subject,  states  the  rule  to  be :  ''  The  courts  will  refuse 
to  hear  objections  to  the  persons  composing  the  grand  jury 
or  the  manner  in  which  it  is  impanelled,  after  the  case  has 
been  tried  by  the  petit  jury :"  1  Bish.  Orim.  Law,  997,  and 
the  numerous  cases  there  cited. 

The  same  author  in  his  work  on  procedure :  ^^  It  is  too 
late,  after  the  verdict,  to  raise  an  objection  of  this' class;  as, 
that  the  grand  jury  was  not  lawfully  constituted  or  a  particu- 
lar member  disqualified:"  1  Bish.  Crim.  Prac.,  887,  and 
xsases  there  cited. 

It  follows  from  the  authorities  cited,  that  there  was  no 
error  in  the  court  denying  the  motion  in  arrest  of  judgment 
for  the  reason  assigned. 

We  now  come  to  the  consideration  of  the  only  question, 
which,  we  think  is  properly  presented  by  the  record  for  the 
determination  of  this  court 
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Error  is  assigned  upon  the  following  instructions  given  bj 
the  court  to  the  jury :  ^'  In  this  case  there  is  no  evidence 
whatever  to  show  that  the  killing  of  the  deceased  was  justifi- 
able or  excusable,  or  that  there  were  any  circumstances  to 
bring  it  within  the  definition  of  any  degree  of  murder  less 
than  the  first." 

It  is  contended  by  the  counsel  for  the  appellant,  that  the 
oonrt  should  have  instructed  the  jury  as  to  all  the  degrees  of 
mnrder  declared  by  the  statute  of  the  territory. 

This  is  the  only  exception  taken  to  the  charge  of  the  court 
below,  and  is  therefore  the  only  question  which  is  review- 
able here. 

We  think  the  law  upon  this  subject  is  well  settled,  not  only 
in  this  territory,  but  throughout  the  states  of  the  Union,  and 
we  think  the  rule  to  be,  that  the  court  is  only  required  to 
charge  as  to  such  degrees  of  the  crime  of  mnrder  as  there  is 
evidence  in  the  case  tending  to  sustain. 

We  deem  it  to  be  the  duty  of  the  court  to  charge  as  to  all 
such  degrees,  and  that  a  failure  to  do  so  is  error,  if  objected 
to  at  the  proper  tim& 

In  the  People  v.  WiUiamSy  the  Supreme  Court  of  Cali- 
fornia held :  ^^  It  is  not  error  for  the  court  to  refuse  an  instruc- 
tion in  a  criminal  case  which  is  not  pertinent  to  the  facts : 
32  Gal.,  280. 

The  same  court  in  another  case  similar  to  the  one  at  bar, 
used  the  following  language :  "  If  on  the  trial  for  murder 
there  is  no  evidence  of  facts  and  circumstances,  such  as  would 
under  the  law  reduce  the  crime  charged  to  manslaughter,  tlie 
judge  may  so  inform  the  jury,  and  charge  them  that  they 
cannot  consider  the  question  of  manslaughter :"  People  v. 
King,  27  Cal.,  507. 

In  the  case  of  State  v.  Ohymt,  7  Oregon  R.,  cited  by  coun- 
sel for  the  defendant,  the  court  holds  that  the  degree  of  guilt, 
as  well  as  the  question  of  guilt,  should  be  left  to  the  jury, 
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bat  that  was  only  in  cases  where  there  was  evidence  of  more 
than  one  degree  of  crime. 

The  conrt  in  that  case  nowhere  holds  that  it  is  the  dnty  of 
the  presiding  jndge  to  charge  as  to  every  degree  of  morder, 
whether  there  is  evidence  tending  to  sostain  all  the  degrees 
or  not. 

In  the  case  of  The  State  v.  Glydenj  61  Iowa,  also  cited 
by  defendants'  counsel,  the  conrt  there  expressly  holds  that 
it  was  not  error  for  the  conrt  below  to  limit  the  considera- 
tion of  the  jnry  to  the  qnestion  of  mnrder  in  the  first  de- 
gree, for  they  say  that,  from  an  examination  of  the  record, 
they  are  of  opinion  that  the  facts  showed  the  case  to  be  one 
of  mnrder  in  the  first  degree. 

The  counsel  for  the  defendant  also  cited  the  case  of  The 
People  V.  jDtm,  1  Idaho,  p.  74 

That  case  decides  the  law  to  be  precisely  as  we  have  here 
declared  it. 

It  says :  ^  A  court  is  not  bound  to  give  instmctions  based  on 
a  supposed  state  of  proof  which  does  not  exist  A  defendant 
may  insist  on  instructions  that. are  sound  law  in  the  abstract^ 
but)  unless  they  have  some  application  to  the  proof  in  the 
case,  the  court  should  refuse  them,  as  having  a  tendency  to 
confuse  and  mislead  the  jury.  In  the  trial  of  a  prisoner  on 
a  charge  of  murder,  involving  the  penalty  of  death,  while  it 
is  safe  to  give  him  the  benefit  of  all  presumptions,  yet  if  the 
court  sees  no  evidence  to  reduce  the  grade  of  the  offense,  it 
has  the  right  to  withhold  an  instruction  whidi  presupposes 
such  testimony." 

In  this  territory  the  same  view  of  the  law  has  been  uni- 
formly taken  by  the  Supreme  Court 

In  the  case  of  The  Territory  v.  Yov/ng^  cmte^  p.  93,  where 
exactly  the  same  question  was  raised,  the  court  says :  '^  The 
reading  of  the  entire  law  as  to  homicide  to  a  jury  in  each 
case  would  not  only  be  useless,  and  as  to  some  of  the  sections 
absurd,  but  would  tend  to  confuse  their  minds,  and  make  it 
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alfflort  impossible  for  them   to  distingaish  what  the  real 
crimen  as  proTed  is^  and  to  agree  on  a  proper  yerdicf     * 

^  It  is  within  the  power,  and  we  think  it  is  the  dnty  of  the 
judge  presiding  to  simplify  and  make  dear  the  duties  of  the 
jniy  as  far  as  possible,  by  eliminating  from  these  degrees, 
which  are  in  effect  made  by  onr  law  distinct  crimes,  any 
which  the  case  certainly  is  not  :'*  Territory  v.  Young^  Opin- 
ions of  Supreme  Conrt,  p.  86,  (mte^  p.  93. 

A  carefal  examination  of  the  eyidence,  as  shown  by  the 
record,  satisfies  ns  that  the  appellant  was  either  gnilty  of 
murder  in  the  first  degree,  or  he  was  innocent  of  the  crime 
charged. 

All  the  eyidence  shows  that  the  deceased,  William  A. 
Brocksmidt,  was  assassinated  for  the  purpose  of  robbery. 

The  testimony  of  the  appellant  himself  is,  in  substance, 
that  Bad,  the  Indian,  killed  the  deceased,  robbed  him  of  his 
moDey,  which  he  diyided  with  him  (the  appellant),  and  that 
they  then  departed  together,  leaying  the  murdered  man  lying 
in  the  house. 

The  jury  eyidently  did  not  believe  this  story,  but  were 
satisfied  that  the  appellant  himself  killed  Brocksmidt,  in 
(Htler  to  rob  him. 
They  were  entirely  justified  in  taking  this  view. 
The  appellant  was  arrested,  as  the  evidence  shows,  more 
than  a  hundred  milea  away  from  the  scene  of  the  crime, 
having  in  his  possession  the  watch,  coat  and  cap  of  the  de- 
ceased, and  when  arrested,  confessed  to  having  taken  also  a 
noe  horse,  which  had  belonged  to  the  deceased,  and  which 
he  had*8old  in  the  vicinity  of  where  he  was  arrested. 

We  cannot  see  now,  under  the  circumstances  disclosed  by 
this  evidence,  and  all  the  other  evidence  in  the  case,  the 
oonrt  could  have  been  required,  or  even  justified,  in  leaving 
the  case  to  the  jury  on  any  other  degree  of  crime  than  that 
A  murder  in  the  first  degree. 
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We  are  of  the  ojHnion  that  there  was  no  error  in  the  in- 
stmctions  excepted  to,  and  that  the  jadgmrat  ahoold  be 
afilrmed. 

AJl  concur* 


Thouas  Ebsnbt  et  al.|  Appellees,  v.  Jose  Ahtohio 

Oabillo  et  al.,  Appellants. 

Januarift  189$. 

Watbbu    (1)  Apprapriatum,  righU  etmferred  by:     (2)  FmfeUwre  cf  tuck 
righit  by  abandonment:    (8)  £h\fareement,  by  it\juncUon  qf  nuh 

HffhtB, 

Ohakobbt  PXiBADmos.    (4)  BiU  ne$d  not  slat$  eMmotk 
Samb.    (0)  Sufficient  aUegaiien  of  tUvereion  qf  water. 
Watbb.    (6)  Bight  to  subterranean  stream. 
£yn>BNOB.    (7)  Answer  under  oath,  how  owreome. 
pLBADmeML    (8)  Misnomer  of  complainant. 

1.  Oomplainants  built  a  house  near  two  springs,  at  the  month  of  a  cafian, 
took  possession  of  them,  and  by  an  acequia,  conducted  water  from 
them  to  a  farm.  Subsequently  complainants  dug  ditches  through  a 
cienega,  or  marsh,  several  miles  up  the  cafion,  to  drain  the  same,  and 
collect  and  turn  the  water  into  the  natural  chanoel  of  the  caficm 
below,  wherein  it  continued  to  run  upon  the  surface  of  the  grcrand, 
about  twenty  cubic  inches  in  Tolume,  two  or  three  miles  to  a  place 
in  the  ca&on,  where  it  sank.  To  prevent  the  sinking  and  wasting  of 
the  water  at  this  place,  complainants  constructed  a  dam,  and  made  a 
ditch,  conducting  the  water  by  and  beyond  the  place  of  sinking,  and 
turning  it  again  into  the  natural  channel  of  the  cafion,  wherein  it 
continued  to  run  to  within  about  two  miles  of  the  springs  at  the 
mouth  of  the  cafion,  where  it  again  sank,  and  entirely  disappeared 
from  the  surface.  Complainants'  intention  was  to  conduct  the  water 
by  channels  on  the  surface,  natural  and  artificial,  from  the  den^a 
to  their  lands  in  the  plain  below;  but  aside  from  having  made  the 
small  acequia  from  the  springs  to  such  lands,  they  only  prosecuted 
the  work  so  far  as  to  conduct  the  water  to  the  place  where  it 
the  second  time,  and  then  abandoned  it  for  want  of  means  and 
This  was  in  18761 
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The  respondents  in  September,  1677,  commenced  work,tmd  succeeded 
thereby  in  conducting  water  from  the  cienega  to  the  mouth  of  the 
cafton  upon  the  surface,  and  thence  to  their  lands  on  the  plain  below. 
The  effect  of  this  work  was  to  diy  up  the  lower  springs  at  the  mouth 
of  the  cafion  where  complainants  had  reoeiyed  Iheilr  water,  and  oon- 
ducted  it  to  their  lands,  and  complainants  applied  for  an  injunction 
to  restrain  the  diyersion  of  their  water. 

Held,  That  the  land  of  the  cafion  being  public  unoccupied  land, 
of  no  value  whateyer,  save  as  a  natural  water  course,  complainants 
bed  a  right  in  good  faith  to  commence  the  necessary  wotk  to  con- 
doct  to  and  upon  their  lands  all  or  any  part  of  the  water  of  the 
iprings,  stream  or  cienega,  and  that  if  they  had  continued  their  work 
with  due  diligence  to  final  completion  within  a  reasonable  time,  their 
ri^t  to  the  water  actually  appropriated,  would  be  yalld,  and  woald 
lelste  back  to  the  time  of  commencing  woik,  but  that  complainants 
hid  failed  to  prosecute  the  necessary  work  with  due  diligence,  and 
that  in  consequence  they  had  failed  in  appropriating  dU  the  water  of 
the  cienega. 
3  That  not  haying  time  and  means  requisite  to  a  completion  of  the 
vorlc  within  a  leaaonable  time,  would  be  no  excuse;  and  a  discon- 
tiniiance  on  that  ground  for  an  unreasonable  time  would  work  the 
forfeiture  of  any  right  that  might  haye  been  acquired  and  retained 
bj  doe  diligence  in  completing  the  work. 

3.  Bat  that  complainants  had  acquired  a  right  by  prior  appropria- 
tion and  use  of  the  water  flowing  from  the  lower  springs;  that  this 
amoont  was  cut  off  by  respondenta'  works,  which  took  all  the  water 
from  the  cienega,  and  diyerted  the  supply  that  otherwise  would  haye 
reached  complainants'  springs;  hence  they  were  decreed  one-fourih 
of  the^entire  quantity  of  water. 

4.  Sridence  need  not  be  set  forth  in  a  bill  of  comphiint 

5.  Allegations  in  hill  held  sufficient  to  charge  diyersion  of  water  by 
catting  off  percolating  water. 

1  A  well-defined  and  constant  subterranean  stream  is  protected  to 
the  owner  as  much  as  though  it  ran  in  a  natural  channel  on  the  sur- 
face. 

7.  An  answer  under  oath  may  be  oyercome  by  the  testimony  of  ot^e 
witness,  corroborated  by  other  facts  and  circumstances  in  the  case. 

8.  One  of  the  complainants  was  described  in  the  bill  as  James  Ag^allo, 
hot  in  the  other  papers  and  proceedings,  was  called  Jos6  Maria 
Agnalio.  Tliis  variance  appeared  to  be  the  result  of  a  clerical  etn»'. 
It  waa  not  objected  in  the  court  below,  and  waa  not  predudidalto 
defendants    £Ud, 

81 
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Appeal  from  the  District  Court  for  Dofia  Ana  county. 

This  suit  is  brought  by  Thomas  Keeney,  James  Hill, 
Humphrey  Hill  and  James  Aguallo,  oomplainants  and 
appellees^  against  Jos^  Antonio  Oarillo,  Jnan  Lopez,  Sebero 
Bargasand  Francisco  Maes,  respondents  and  appellants,  to 
enjoin  the  respondents  from  directing  and  using  any  of  the 
water  from  cienegaa  and  springs  in  the  Alamo  cafion  in 
Dofia  Ana  county,  and  from  in  anywise  interfering  with 
ditch  of  complainants  there  situate.  Complainants'  bill  is 
sworn  to,  and  requires  answer  under  oath.  Bespondents 
answer  under  oath,  and  deny  having  interfered  with  com- 
plainants'ditches  or  water.  Both  parties  claim  the  water 
flowing  in  said  cafion  above  certain  springs  at  the  mouth  of 
the  cafion.  Bespondents  make  no  claim  to  water  of  the 
springs  last  named,  nor  to  ditches  leading  down  from  them. 
The  proofs  show  that  said  cafion  is  from  seven  to  fifteen 
miles  long,  and  at  head  of  cafion  is  a  marsh,  or  cienega. 

At  the  mouth  of  said  cafion  are  two  springs.  A  map, 
showing  approximately  the  matters  referred  to  in  evidence, 
is  herewith  attached. 

In  October,  1876,  complainants,  with  one  Eugene  A.  Dow, 
went  up  into  the  said  cafion,  and  did  some  work  at  cienega 
0,  and  in  the  cafion  down  to  point  D ;  also  at  elbow 
at  flume,  and '  at  the  springs  at  mouth  A  A,  in  all  six 
days'  work  of  five  men,  including  a  day  occupied  in  going 
up  and  coming  back  from  cienega,  that  is  in  all,  thirty  days' 
work«  Work  had  been  previously  done  at  points  named. 
Oomplainants  built  a  house  at  mouth  of  cafion  A,  and 
dug  ditch  from  springs  A  A  to  their  lands  below  at 
E.  But  little  water  flowed  from  these  lower  springs,  not 
enough  to  irrigate  lands  with.  It  is  not  shown  that  the 
work  above  increased  the  flow  of  water  from  springs  at 
A  A.  Complainants  failed  to  get  water  to  flow  further 
down  cafion  than  to  point  at  D,  when  it  sank. 

Oomplainants  did  no  more  work  in  cafion,  abandoned  the 
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eDterprise  and  left  the  canon.  Oomplainants  show  that  it 
would  have  required  only  an  expenditure  of  fifty  or  a  hun- 
dred dollars  to  have  conducted  the  water  out  of  the  cafion. 
KoUe  of  the  water  in  the  cafion  above  springs  at  A  A 
was  ever  appropriated  by  complainants  to  any  useful  pu^ 
pose,  and  but  slight  evidence  of  an  appropriation  of  water 
of  springs  at  A  A,  and  if  it  was  appropriated,  it  seems 
to  have  been  abandoned  about  a  year  afterwards,  in  1877. 
Respondents  and  associates  went  to  cafion,  took  up  lands  out 
from  mouth  of  cafion,  and  went  to  work  to  appropriate 
water.  They  opened  ditch  in  March,  built  dam  and  made  a 
ditch  at  D,  and  thence  conducted  water  by  means  of  ditch 
and  flumes  out  of  cafion  and  into  their  lands  at  F.  The 
dotted  line  represents  the  ditch.  Bespondents  made  no 
claim  to  nor  interfered  with  springs  and  ditches  at  mouth 
of  cafion,  claimed  by  complainants.  These  ditches  and 
springs  are  below  respondents'  ditches,  and  water  from  them 
cannot  flow  into  respondents'  ditch.  Respondents,  from 
eight  to  eighteen  in  number,  worked  constantly  from  one  to 
two  months  at  construction  of  their  ditch,  about  forty  days. 
They  appropriated  the  water  irrigating  their  lands  below. 
When  respondents  were  about  getting  their  ditch  in  cafion 
completed,  complainants  appeared  and  claimed  water  in  the 
cafion  as  their  property.  Afterwards,  when  respondents  had 
completed  work  and  appropriated  water  of  cafion,  com- 
plainants came  back  to  the  mouth  of  the  cafion  and  claimed 
the  water.  This  suit  was  not  instituted  until  December, 
1878,  but  in  the  summer  previous,  by  an  agreement  between 
parties,  complainants  had  use  of  respondents'  ditch  to  get 
water  to  lands  for  a  time,  which  was  not  to  prejudice  either 
party's  rights  to  premises.  During  the  time  they  (com- 
plainants) were  thns  getting  water  from  respondents'  ditch, 
complainants  built  a  cabin  or  two  on  their  lands,  and  did  one 
planting.    The  complainants,  iip  to  time  of  commencement 
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of  this  salt,  did  not  attempt  to  build  a  ditch  in  cafion  from 
D  to  moath  of  cafion. 

IT.  Z.  Rynerson  a/nd  71  B.  Catron^  for  appellants : 
The  judge  who  heard  the  canse  found  that  the  complain- 
iDts  only  are  entitled  to  the  \i'ater  of  the  sprnigs  at  mouth 
of  cafion,  and  that  the  respondents,  by  constrncting  their 
(fitoh  and  diverting  the  water  of  the  cienega,  decrease  the 
water  of  the  springs  at  month  of  cafion.  This  qaestion 
was  not  presented  by  complainants'  bill,  and  the  witness 
Dow,  who  gave  the  only  testimony  on  this  point,  shows  by 
his  own  testimony  that  the  assumption  that  tlie  springs  last 
named  are  supplied  by  tlie  water  of  the  cienega  at  head  of 
cafion  is  not  sustained. 

In  referring  to  complainants^  it  is  to  be  understood  that 
complainant,  James  Aguallo,  has  established  no  right  what* 
ever,  and  that  one  Jo86  Maria  Aguallo,  not  named  in  com* 
plainants'  bill,  was  an  equal  partner  in  all  that  the  other 
complainants  acquired,  or  attempted  to  acquire.  It  is  appar* 
ent  that  there  is  a  misjoinder  of  parties  plaintiff,  which  is 
fatal  to  complainants'  bill. 

As  to  the  effect  of  constructing  respondents'  ditch  upon 
aprings  at  mouth  of  cafion,  thera  being  only  one  witness 
testifying  on  that  point,  and  answer  of  respondents  having 
been  made  on  oath,  his  oath  catmot  prevail  against  averment 
io  answer :  See  Ghrisley's  Equity  Evidence,  p.  227. 

Evidence  only  opinion,  and  therefore  will  not  warrant  in- 
junction: See  Hilliard  on  Injunction,  par.  23,  p.  19,  etc. 

To  warrant  injunction,  dear  and  certain  rights  and  full 
disclosure  of  facts  must  appear.  Complainants  should  have 
set  np  in  their  bill  facts  touching  diverting  water  by  cutting 
off  percolating  water:  See  Hilliard  on  Injunction,  par.  18, 
p.  16,  and  authorities  there  cited. 

Complainants  cannot  enjoin  use  of  percolating  waters; 
AngeU  on  Water  Courses,  pp.  152,  178  and  176. 
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Allegations  and  proofs  mnst  correspood  to :  TJ.  S.  Digest, 
890,  §6155;  21111,17. 

Allegations  denied  by  answer  most  be  proven  by  two  wit- 
nesses, or  one  and  corroborating  drcnmstanceB :  Id^  6168 ; 
7  Blackford,  163 ;  10  Foster,  600-^09. 

8.  B.  Neaycoffihy  for  appellees : 

The  appellants  assume,  in  the  statement  of  their  case,  both 
as  to  the  facts  and  the  law  applicable  thereto,  that  they  had 
a  clear  legal  right  to  appropriate  the  water  in  the  Alamo 
cafion,  and  that  their  going  into  said  cafLon  and  doing  the 
work  tfley  did  in  no  way  trespassed  npon  or  interfered  with 
the  prior  rights  of  complainants.  Upon  no  other  hjpothesia 
could  they  claim  to  have  any  legal  or  eqnitable  standing  in  a 
conrt  of  equity.  If  their  going  there  was  a  trespass  upon, 
.  or  an  interference  in  any  way  with,  the  prior  rights  of  oom* 
plainants,  then  they  do  not  come  into  this  court  with  dean 
hands ;  they  cannot  invoke  the  aid  of  this  court  to  perpetu- 
ate that  wrong.     He  who  seeks  equity  must  do  equity. 

Now,  we  say  that  the  defendants  had  no  business  in  that 
cafion  in  the  first  place.  They  were  trespassers  from  the 
beginning ;  they  knew  before  they  went  there  that  the  com- 
plainants had  been  in  possession  of  this  cafion,  including  the 
cienegas  and  springs  at  its  head  for  a  long  time  previous. 
They  knew  that  complainants  had  taken  up,  or  were  occupying, 
land  below  the  mouth  of  said  cafion ;  that  they  (complain- 
ants) had  had  their  stock  there ;  had  built  a  house  at  the 
mouth  of  the  cafion,  had  lived  there,  were  striving  to  make 
a  home  for  themselves  and  their  families ;  thegr  knew  that 
the  complainanta  had  done  work  in  and  at  the  head  of  the 
cafion.  They  .also  knew  perfectly  well,  as  every  one  in  the 
country  knew,  that  the  lower  springs  derived  their  supply 
of  water  from  the  marshes  and  springs  above ;  they  were 
well  aware  that  if  they  succeeded  in  carrying  the  water  out 
of  the  cafion  above  the  lower  springs,  that  those  springs 
would  dry  up  (as  they  did),  and  the  complainants  would  be 
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literallj  '^  starred  out ;''  would  be  compelled  to  leave  their 
laDds  and  homes;  be  obliged  to  take  away  their  stock  and 
abandon  all  the  property  they  had  acquired  and  the  work 
thej  had  done.  This  is  what  defendants  intended  to  do  when 
thej  went  there,  and  that  is  what  they  will  succeed  in  doing 
Bhonld  this  court  sustain  their  view  of  this  case.  They  did 
not  want  these  complainants  there ;  they  intended  to  force 
them  to  leave. 

We  contend  that  complainants  had  possession  of  not  only 
the  month  of  the  cafion  and  the  grounds  below,  but  of  the 
cafioQ  itself,  up  to  its  very  head,  long  before  the  defendants 
went  there  at  all.    The  bill  alleges,  and  the  answer  admits^ 
that  Bald  cafion  is  a  narrow,  rugged  gorge  in  the  mountains ; 
the  evidence  shows  that  it  is  even  impossible  to  pass  all  the 
way  np  through  this  cafion  to  its  head.    It  was  absolutely 
impoBsible  for  complainants  to  fence  in  this  cafion.    They 
could  under  no  circumstances  take  exclusive  possession  of  it 
any  further  than  they  did,  that  was  by  building  a  house  at 
its  month,  and  they  also  built  a  small  house  up  at  the 
eienega ;  they  dug  ditches  through  the  cienega,  and  also  at 
different  places  in  the  cafion.    Thej,  or  some  of  them,  lived 
at  the  mouth  of  the  cafion,  not  all  the  time,  it  is  true,  they 
were  absent  occasionally,  but  they  kept  their  cattle  there, 
and  farmed  lands  in  the  vicinity.    This,  we  contend,  was 
taking  actual  continual  possession  of  the  cafion ;  they  could 
do  no  more  under  the  peculiar  formation  of  the  country,  and 
it  was  sufficient  actual  possession  as  against  mere  trespassers, 
nich  as  these  defendants.    These  defendants  knew,  when 
they  first  went  there,  that  complainants  claimed  possession 
of  this  cafion.     Their  own  witness,  Sylvanio  Gabaldovia,  who 
was  one  of  the  party  who  worked  for  and  with  the  defen- 
dants, says,  ^^We  had  heard,  before  we  went  there,  that 
plainti&  were  in  possession  of  mouth  of  cafion;  we  had 
heard  that  the  Hills  were  living  in  the  house  at  the  mouth 
of  the  cafion."     A^ain,  their  own  witness  admits  that  Hum- 
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phrey  Hill  served  a  notice  on  them  not  to  work,  or  in  any 
way  interfere  with  this  cafion,  and  that  the  complunants 
elaimed  the  possession  and  ownership  of  the  same.  One 
witness  testifies  that  he  stopped  work  as  soon  as  this  notice 
was  served,  he  having  some  sense  of  right  and  jnstice, 
acknowledged  complainants'  claim,  and  abandoned  the  enter- 
prise. The  complainants'  possession  was  good  as  against  all 
the  world,  save  the  United  States  Government 

It  is  abundantly  evident  from  the  evidence,  that  the  lower 
springs  are  fed  from  the  cienega  and  upper  springs ;  all  the 
facts  and  circnmstances  indicate  this  beyond  a  donbt.  This 
fact  can  only  be  shown  by  the  circnmstances  and  the  opinion 
of  men  who  are  acquainted  with  the  caSon  and  springs; 
why  it  was  that  every  party  who  undertook  to  settle  there, 
and  utilize  the  water  at  this  place,  went  np  to  the  cienega 
to  make  ditches  and  dean  out  the  springs  up  there,  the  first 
tiling  they  did.  The  party  who  went  there  some  eleven 
years  before  this  suit  was  commenced,  went  up  there  to  woi^ 
to  increase  the  flow  of  water.  Alexander  Hill,  some  years 
later,  did  the  same  thing.  These  plaintifEs  did  the  same,  and 
so  did  the  defendants;  all  parties  had  to  do  this,  and  whyt 
simply  because  the  lower  springs  furnished  no  water  save 
what  came  from  above.  How  did  it  happen  that  as  soon  as 
defendants  cut  off  the  water  above  one  of  the  lower  springs 
dried  up  entirely,  and  the  other  nearly  so  t  Can  there  be  a 
doubt  about  this  (  None  in  the  least ;  and  this  is  why  com- 
plainants took  possession  of  the  whole  cafion  and  claimed  it 
as  theirs.  There  was  no  land  in  the  cafion  that  could  be 
utilized  or  used ;  the  water  was  all  there  was  on  it,  and  the 
springs  at  the  mouth  and  the  land  below  were  of  no  use  to 
any  one  without  the  springs  and  water  above. 

We  further  contend,  that  the  complainants  had  not  lost 
their  right  of  prior  possession  and  appropriation  of  this 
upper  water,  that  under  the  circumstances  of  the  place  and 
oGButry,  one  year,  or  two  years,  would  not  be  too  long  for 
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them  to  be  engaged  in  bringing  dawn  this  water.  It  is  a 
bonen,  desolate  oonntry,  at  times  verj  dangerous,  on  account 
of  Indians.  The  complainants  were  poor  men,  straggling 
hard  for  a  living ;  they  were  doing  all  they  conld  to  com- 
plete this  work ;  they  had  to  go  slow,  stop  occasionally  for 
want  of  time  and  means,  bat  they  did  not  give  up  their  poa- 
nsBion;  they  still  held  on  to  their  lands  and  houses  and 
water,  and  they  should  be  protected  in  their  right&  These 
defendants  had  no  busineBs  there ;  they  were  trespassers,  and 
oanoot  daim  any  right  to  the  water  in  question,  in  equity. 

Defendants  claim  that  becatuse  their  answer  is  sworn  to, 
therefore  we  must  oontradiet  in  every  instance  by  more  than 
one  witness;  when  we  eicamine  this  answer,  and  see  what 
they  have  sworn  to,  we  think  the  court  will  have  little  diffi- 
coltj  in  disposing  of  this  matter.  Defendants  swear  that 
complainants  never  did  any  work  up  the  oallon,  nor  built 
any  house  at  the  cienega,  and  now  they  admit,  in  the  stated 
ment  of  facts,  that  complainants  did  do  thirty  days'  work  up 
in  the  cafion  ;  and  the  evidence  shows  conclusively  that  they 
did  a  large  amount  of  work  up  ther^,  and  that  they  did  build 
a  honae  at  the  cienega.  So  much  for  this  very  truthful 
answer.  The  point  that  James  Aguallo  is  made  plainti£^ 
instead  of  Jo66  M.  Aguallo,  is  taken  a  little  too  late  in  the 
day  to  be  available ;  at  most  it  is  a  mere  clerical  error,  and 
can  be  amended. 

The  defendants  admit  plaii^tifb'  right  to  tbe  lower  springs, 
and  in  this  adntlssion  they  give  away  their  ease. 

It  is  a  well-settled  law,  that  tbe  owner  of  a  spring  has  a 
perfect  right  to  it  against  all  tiie  world,  except  those  through 
whose  land  it  comes.  Strangers  cannot  take  it  away  or  de- 
stroy it,  even  though  it  be  derived  from  lands  which  do  not 
belong  to  the  owner  of  the  spring.  See  Angell  on  Water 
Connes,  p.  182,  also  188,  /i.,  99, 150. 

The  question  of  fact  whether  the  lower  springs  are  sup- 
plied with  water  from  tfaia  upper,  has  been  decided  by  the 
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chancellor  in  the  case  in  the  affirmative,  and  being  a  question 
of  fact  its  decision  by  the  jadge  has  the  same  force  as  if 
decided  by  a  jury,  and  this  court  will  not  disturb  the  finding. 

Bbll,  Associate  Justice :  The  judgment  entered  in  the 
court  below  decreed  that  the  appellants  herein  (respondents 
in  the  court  below),  are  entitled  to  the  ezdosiTe  use  of 
three-fourths  of  the  water  running  in  their  aoequia  at  the 
month  of  Alamo  canon,  mentioned  in  the  bill.  It  farther 
decrees  that  the  appellants  ^'  are  entitled  to  one-fonrth  of  the 
water  running  in  said  acequia." 

The  decree  then  provides  the  manner  of  dividing  the 
water  in  these  proportions  between  the  respective  parties, 
and  maintaining  the  ditches  in  good  order. 

It  closes  with  a  restraining  order  enjoining  ^^  either  party 
from  in  any  manner  interfering  with,  or  preventing  or  ob- 
structing the  free  and  exclnsive  use  by  the  other  party,  or 
either  of  them,  of  that  proportion  of  said  water  which  Buch 
party  is  hereby  decreed  to  be  entitled  to." 

Each  party  is  required  to  pay  his  own  costs. 

From  an  examination  of  the  evidence  taken  before  the 
master  we  think  the  facts  are  fairly  set  forth  in  the  opin- 
ion of  the  court  below,  which  is  as  follows : 


DiiHet  Oourt,  Qmm^  tfJMla 


THOMAS  KBENEY  bt  al. 

JOSfe  ALBINO  cIrILLO  et  ^  f    ^"^-f*  O**^. 

• 

This  suit  was  brought  to  enjoin  the  respondents  from 
using  or  obstructing  the  use  by  the  complainants  of  the 
water  flowing  from  the  month  of  the  Alamo  cafion,  situated 
in  Dolia  Ana  county. 

Both  complainants  and  respondents  daim  the  water  on 
the  ground  of  prior  possession  and  appropriation,  for  the 
purpose  of  irrigating  lands; 

From  the  testimony  taken  and  reported  by  the  master  it 
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fleems  that  the  oomplainanta  first  attempted  to  appropriate 
the  water  in  question,  and  to  some  extent  sncceededi  in  the 
year  1876. 

It  18  evident,  however,  that  all  the  water  actnally  appro- 
priated by  the  complainants  was  taken  from  certain  two 
BpringB  at  or  near  the  month  of  the  cafion. 

Seyeral  miles  np  the  canon  is  situated  a  denega,  or  marsh. 
In  1876  the  complainants  dng  ditches  in  and  through  this 
cienega  to  drain  the  same  and  collect  and  turn  the  water 
into  the  natural  channel  of  the  cafion  below,  wherein  it 
continued  to  run  upon  the  surface  of  the  ground,  about 
twenty  cubic  inches  in  volume,  two  or  three  miles  to  a  place 
in  the  cafion  where  it  sank. 

To  prevent  the  sinking  and  wasting  the  water  at  the  latter 
plaoe^  the  complainants  constructed  a  dam  and  made  a  ditch, 
conducting  the  water  by  and  beyond  the  place  of  sinkitig 
and  turning  it  again  into  the  natural  channel  of  the  cafion, 
wherein  it  continued  to  run  to  within  about  two  miles  of 
the  said  springs  at  the  mouth  of  the  cafion,  where  it  again 
aank  and  entirely  disappeared  from  the  surface. 

The  complainants  commenced  the  work  above  mentioned, 
and  prosecuted  it  to  the  extent  specified,  with  the  intention 
of  conducting  the  water  from  the  cienega  at  the  head  of  the 
cafion  by  channels  on  the  surface,  partly  natural  and  in  part 
artificial,  to  their  lands  on  the  plain  below. 

But,  aside  from  having  made  a  small  acequia  from  the 
springs  to  their  lands  to  be  irrigated,  they  only  prosecuted 
the  work  so  far  as  to  conduct  the  water  to  the  place  where  it 
sank  the  second  time.    This  was  in  1876. 

There  is  nothing  in  the  testimony  showing,  or  tending  to 
showi  any  intention  since  that  time  on  the  part  of  the  com- 
plainants to  resume  and  complete  the  work.  In  the  lan- 
guage of  one  of  their  witnesses,  the  work  was  then  discon- 
tinued  for  want  of  means  and  time. 
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chancellor  in  the  case  in  the  affirmatiye,  and  being  a  qneation 
of  fact  ita  decision  by  the  judge  has  the  same  force  as  if 
decided  bj  a  jurj,  and  this  court  will  not  disturb  the  finding. 

Bbll,  Associate  Justice :  The  judgment  entered  in  the 
court  below  decreed  that  the  appellants  herein  (respondents 
in  the  court  below),  are  entitled  to  the  ezdnsiTe  use  of 
three-fourths  of  the  water  running  in  their  acequia  at  the 
mouth  of  Alamo  canon,  mentioned  in  the  bill.  It  further 
decrees  that  the  appellants  ^'  are  entitled  to  one-fourth  of  the 
water  running  in  said  acequia." 

The  decree  then  provides  the  manner  of  dividing  the 
water  in  these  proportions  between  the  respective  parties, 
and  maintaining  the  ditches  in  good  order. 

It  closes  with  a  restraining  order  enjoining  '^  either  party 
from  in  any  manner  interfering  with,  or  preventing  or  ob- 
stiiicting  the  free  and  exclusive  use  by  the  other  party,  or 
either  of  them,  of  that  proportion  of  said  water  which  such 
party  is  hereby  decreed  to  be  entitled  to." 

Each  party  is  required  to  pay  his  own  costs. 

From  an  examination  of  the  evidenee  taken  before  the 
master  we  think  the  facts  are  fairly  set  forth  in  the  {pin- 
ion of  the  court  below,  which  is  as  follows : 

THOMAS  KEENEY  et  al.  ]iHMci  OniH.  Om^  tf  IMia 

JOSfe  ALBINO  CARILLO  et  al.  f    ^no— /»  CBkaikwy. 

This  suit  was  brought  to  enjoin  the  respondents  from 
using  or  obstructing  the  use  by  the  oomplainants  of  the 
water  flowing  from  the  mouth  of  the  Alamo  cafion,  situated 
in  DofLa  Ana  county. 

Both  complainants  and  respondents  claim  the  water  on 
the  ground  of  prior  possession  and  appropriation,  for  the 
purpose  of  irrigating  lands; 

From  the  testimony  taken  and  reported  by  the  miurter  it 
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Beems  that  the  complainants  first  attempted  to  appropriate 
the  water  in  question,  and  to  some  extent  succeeded,  in  the 
year  1876. 

It  18  erident,  however,  that  all  the  water  actually  appro- 
priated by  the  complainants  was  taken  from  certain  two 
springs  at  or  near  the  mouth  of  the  cafion. 

Several  miles  up  the  canon  is  situated  a  denega,  or  marsh. 
In  1876  the  complainants  dng  ditches  in  and  through  this 
eienegato  drain  the  same  and  collect  and  turn  the  water 
into  the  natural  channel  of  the  cafion  below,  wherein  it 
ooDtinned  to  run  upon  the  surface  of  the  ground,  about 
twenty  cubic  inches  in  volume,  two  or  three  miles  to  a  place 
in  the  cafion  where  it  sank. 

To  prevent  the  sinking  and  wasting  the  water  at  the  latter 
place,  the  complainants  constrncted  a  dam  and  made  a  ditch, 
oondocting  the  water  by  and  beyond  the  place  of  sinking 
and  taming  it  again  into  the  natural  channel  of  the  cafion, 
wherein  it  continued  to  run  to  within  about  two  miles  of 
the  said  springs  at  the  mouth  of  the  cafion,  where  it  again 
sank  and  entirely  disappeared  from  the  surface. 

The  complainants  commenced  the  work  above  mentioned, 

and  proeecated  it  to  the  extent  specified,  with  the  intention 

at  condncting  the  water  from  the  cienega  at  the  head  of  the 

cafion  by  channels  on  the  surface,  partly  natural  and  in  part 

artificial,  to  their  lands  on  the  plain  below. 

fiat,  aside  from  having  made  a  small  aoequia  from  the 
springs  to  their  lands  to  be  irrigated,  they  only  prosecuted 
the  work  so  far  as  to  condnct  the  water  to  the  place  where  it 
sank  the  second  time.    This  was  in  1876. 

There  is  nothing  in  the  testimony  showing,  or  tending  to 

AoWf  any  intention  since  that  time  on  the  part  of  the  com- 

p/ainants  to  resume  and  complete  the  work.    In  the  Ian* 

mge  of  one  of  their  witnesses,  the  work  was  then  discon- 

tinmd  for  want  of  means  and  time. 
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The  qnestion  now  is,  how  mnoh  water  had  the  oomplaiii 
aata,  up  to  this  time,  appropriated  to  some  usef  al  parpoeet 

The  respondents  the  year  following,  1877,  in  September, 
commenced  work,  and  succeeded  thereby  in  conducting 
water  from  the  cienega  to  the  month  of  the  caflon  upon  the 
surface,  and  thence  to  their  lands  on  the  plain  below. 

The  effect  of  this  work  was  to  dry  up  the  lower  springs 
at  the  month  of  the  cafion^  where  the  complainants  had 
received  their  water,  and  conducted  it  by  an  acequia  to  their 
lands.  That  these  lower  springs  were  fed  by  the  water  com* 
ing  from  the  cienega  above  is  quite  evident. 

But  if  the  water  from  the  cienega  flowed  under  gvoiind 
for  any  considerable  distance  before  reaching  the  lower 
springs,  it  is  evident  that  a  large  amount^  which,  percolating 
through  the  ground  beneath  the  surface,  would  be  absorbed, 
and  never  make  its  appearance  at  the  springs. 

It  is  also  very  probable  that  the  work  of  the  complainanta 
in  conducting  the  water  on  the  surface  to  the  place  where  it 
sank  the  second  time  would  to  some  extent  increase  the  flow 
of  water  from  the  lower  springs,  but  what  this  increase  was 
does  not  satisfactorily  appear  from  the  evidence. 

In  fact,  the  testimony  on  both  sides  as  to  the  amount  of 
water  appropriated  by  either  complainants  or  respondents  is 
so  very  loose  and  indefinite,  that  it  is  quite  impossible  to 
come  to  any  very  satisfactory  conclusion  as  to  tlie  equity  of 
the  owe  on  that  point  My  impression  from  the  testimony, 
however,  is  that  the  complainants  had  acquired  a  li^t  by 
prior  appropriation  and  use  of  the  water  flowing  from  the 
lower  springs ;  that  this  amount,  whatever  it  was,  was  cut 
off  by  the  respondents'  acequia,  which  took  all  the  water 
from  the  cienega  and  diverted  the  supply  that  otherwise 
would  have  reached  their  springs. 

That  the  labor  performed  by  the  respondents  in  ocmduct* 
ing  the  water  to  the  mouth  of  the  oallon  was,  peihaps,  more 
than  four  times  as  much  as  that  performed  by  complainants, 
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and  was  more  than  four  times  as  effective  for  the  purpose ; 
and  that  the  water  flowing  from  the  month  of  the  cafion,  in 
the  respondents'  acequia,  was  at  least  four  times  as  mnch  as 
that  previonsly  flowing  from  the  springs,  and  appropriated 
bj  the  complainants. 

The  respondents,  of  course,  in  any  event  had  the  right  by 
their  labor  to  increase  the  flow  of  water  from  the  month  of 
the  canon,  over  and  above  that  actnally  appropriated  by 
complainants  from  the  springs  and  acequia,  the  right  and 
title  to  such  increase. 

The  complainants  seem  to  place  great  reliance  upon  the 
fact  that  they  were  before  the  respondents  in  eommencmg 
work  for  the  appropriation  of  this  water;  that  they  had 
bailt  a  honse  in  the  cafion  and  taken  possession  of  the  lamd 
at  its  month,  etc. 

It  is  true  that  a  party  may  in  good  faith  commence  the 
necessary  work  to  conduct  to  and  upon  bis  lands  all,  or  any 
part  of  the  water  of  a  spring,  stream  or  cienega,  and  con- 
tinue the  work  with  due  diligence  to  flnal  completion  witliin 
a  reasonable  time,  and  in  that  case  his  riglit  to  the  water 
actually  appropriated  by  him  will  relate  back  to  the  time  of 
his  commencing  work,  and,  in  the  meantime,  and  before  the 
expiration  of  what  would  be  a  reasonable  time,  under  the 
circumstances,  he  would  be  protected  in  what  he  could  sliow 
tliat  he  intended  to  appropriate  by  his  works  as  against  any 
trespasser :  Weaver  v.  Eureka  Lake  Co.^  15  Cal.,  271 ;  Eimr 
M  V.  Gearhartj  12  Oal.,  28. 

ITot  having  the  time  and  means  requisite  to  a  completion 
of  the  work  within  a  reasonable  time,  would  be  no  excuse, 
and  a  discontinuance  on  that  ground  for  an  unreasonable 
time  would  work  the  forfeiture  of  any  right  that  might  have 
been  aeqnired  and  retained  by  due  diligence  in  completing 
the  work :  Kirnhal  v.  Gearhart,  12  Oal.,  28. 

In  the  case  under  consideration,  the  complainants,  though 
they  may  have  commenced  work  in  1876,  with  the  intention 


486         SUPREME  COURT  OF  NEW  MEXICO. 

Keenejr  et  ftl.  ▼.  Garillo  et  aL 

conclnaiye  evidence  that  the  water  of  die  Bpriii^  was  fin^ 
nished  from  the  complainants'  Baid  ditch. 

It  is  also  to  be  noted  that  this  is  not  the  case  of  an  adjoin- 
ing owner  diverting  percolating  water  in  his  own  soil  from 
flowing  into  his  neighbor's  land.  Here  the  land  of  the  oalloki 
was  pnblic  nnoccnpied  land,  of  no  valne  whatever,  except 
as  a  natural  water-conrse ;  the  complainants  went  on  it,  did 
work  by  which  their  supply  of  water  was  increased  to  them ; 
they  were  in  the  actual  use  and  enjoyment  of  that  water ; 
that  the  defendants  then  came,  and  without  any  right  what- 
ever, wen4  into  the  cafion  and  dug  ditches,  which  entirely 
out  o&  the  supply  of  water  which  the  complainants  had 
theretofore  enjoyed. 

Surely  these  facts  warrant  the  interference  of  a  oonrt  of 
equity. 

The  court  below  held  that  under  the  drcumstanoes  the 
complainants  were  entitled  to  the  continued  use  and  enjoy- 
ment of  at  least  so  much  of  the  water  flowing  through  the 
said  canon,  as  they  had  previously  enjoyed. 

In  that  view  we  concur. 

We  think  the  law  is  clear  on  the  subject :  '^  A  subterranean 
stream  which  supplies  a  spring  with  water,  cannot  be  diverted 
by  the  proprietor  above,  for  the  mere  purpose  of  appropri- 
ating  the  water  to  his  own  use :"  Smith  v.  ^datM^  6  Paige, 
435 ;  Angell  on  Water  Oouraes,  sec.  112a.  In  this  case 
there  is  no  pretence  of  ownership  by  the  defendants  of  the 
lands  above  the  complainants.  The  law  in  regard  to  perco- 
lations is  different,  esD  neoessitate  m,  for  they  '^  spread  them- 
selves in  every  direction  through  the  earth,  and  it  is  impos- 
sible to  avoid  disturbing  them  without  relinquishing  the 
necessary  enjoyment  of  the  land :"  Angell  on  Water  Courses, 
supra.  It  is  alleged  by  the  appellants  that  the  answer  being 
under  oath,  it  must  be  overcome  by  the  evidence  of  more  than 
one  vdtness,  and  that  as  to  the  effect  of  constructing  appel- 
lant^ ditch  upon  the  springs  at  the  mouth  of  the  ea&on^  bill 
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one  witness  was  examined.  Entertaining  the  views  already 
expressed,  we  think  that  the  evidence  of  the  witness  on 
that  point  was  sufficiently  corroborated  by  the  other  facta 
and  circnmstances  in  the  case. 

It  is  objected  that  the  court  erred  in  finding  a  decree  in 
favor  of  James  Aguallo. 

From  an  examination  of  the  record,  it  would  appear  that 
tlioagh  one  of  the  complainants  in  the  bill  is  described  as 
James  Aguallo,  in  the  other  papers  and  proceedings  he  is 
called  Jos6  Maria  Aguallo. 

It  would  appear  to  have  been  a  clerical  error  in  thus  de- 
scribing him  by  different  Christian  names,  but  as  the  defen- 
dants are  not  in  any  way  prejudiced  by  it,  we  deem  it  of 
little  importance.  The  question  was  not  raised  in  the  court 
below,  and  we  will  not  further  consider  it  here. 

We  find  no  error  in  the  record  presented. 

The  judgment  should  be  affirmed. 

All  concur. 
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ON  THE 


NEW  MEXICO   REPORTS- 


OASES  IN  2  NEW  MEXICO. 


9  If.  Bf.  1,  GAIUiAND  ▼.  BARTBIiS  BROS. 

S  X.  M.  7,  BENNETTT  ▼.  ZABRI8KI. 
Ri^lit  to  amend  affidavit  for  attachment. 

Cited  in  note  in  31  L.R^.  426,  on  right  to  amend  affidavit  for  attach- 
meat. 

S  K.  M.   11,  ABKEN  ▼.  BROWN. 

S  X.  M.  21,  MAGRUBER  v.  WEISIi. 

2  K.  M.  29,  ZANZ  v.  STOVER. 
Concliislveness  of  finding  of  fact  by  court. 

Cited  in  Romero  v.  Desmarais,  5  N.  M.  142,  20  Pac.  787;  De  Baca  v. 
Pneblo,  10  N.  M.  38,  60  Pac.  73;  RhbK  v.  Fletcher,  UN.  M.  655,  70  Pac 
559;  Candclaria  v.  Mfera,  13  N.  M.  360,  84  Pac.  1020,— holding  that  find- 
ings of  court  will  not  be  disturbed  if  supported  by  substantial  evidence. 
Garalshment  of  unU<|ttidated  claims. 

Cited  in  note  in  69  L.R.A.  374,  on  garnishment  of  unliquidated  dalma 

2  N.  M.  S7,  KIDDER  v.  BENNETT. 

PUMver  off  supreme  court  to  lasue  mrtt  of  error. 

Cited  in  Parish  v.  New  Mexico  Min.  Co.  6  N.  M.  234,  21  Pac.  82,  hold- 
ing  under  statute  writ  of  error  lies  from  supreme  court  to  review  de- 
cree in  equity. 

2  V.  M.  40,  BRANNIN  v.  BREMESN. 

necessity  that  %'erdfct  In  reyvlevin  conform  to  statute. 

Cited  in  Ulrich  v.  McConaughey,  63  Neb.  10,  88  N.  W.  160,  holding 


I 


2  N.  M.]  NOTES  ON  NEW  MEXICO  REPORTS.  16 

that  yerdlot  in  replevin  not  conforming  to  statute  is  void  only  when  H 
affects  some  one  prejudicially. 

2  N.  M.  49»  RE  ATTIT.  G£N. 
Oonstmction  of  territorial  laws. 

Cited  in  Torrez  v.  Socorro  County,  10  N.  M.  670,  65  Pac  181,  holding 
that  courts  have  power  to  pass  upon  constitutionality  of  territorial 
legislature;  Territory  v.  Baca,  6  N.  M.  420,  80  Pac.  864;  Jung  v.  Mycr, 
11  N.  M.  378,  68  Pac.  933,— to  the  point  that  in  territory  constitution 
and  laws  of  Nnited  States  and  organic  act  of  territory  stand  in  same 
relation  as  state  constitution  does  in  state. 
Right  to  maintain  action  for  fees  of  office. 

Cited  in  Fiske  v.  Breeden,  2  N.  M.  70,  holding  that  action  cannot  be 
maintained  by  one  who  claims  to  be  attorney  general,  but  is  not, 
against  one  who  is  alleged  to  have  wrongfully  received  fees  of  such 
office. 
Power  to  fill  vacancies  occurring  in  vacation. 

Cited  in  Territory  ex;  rel.  Curran  v.  Gutienres,  12  N.  M.  254,  78  Pao^ 
139,  to  the  point  that  there  was  no  power  to  fill  vacancies  occurring 
in  vacation  otherwise  than  by  death  or  resignation. 

8  N.  M.  6S,  TBRRITORY  ▼.  STOKES. 

Right  of  governor  to  fill  vacancy  in  office  of  attorney  general. 

Cited  in  Re  Atty.  Gen.  3  N.  M.  524,  9  Pac  249,  holding  that  governor 
may  fill  vacancy  in  office  of  attorney  general  during  recess  of  l^ia- 
lature,  when  it  occurs  by  death  or  resignation. 

•  > 

2  N.  M.  70,  FISKE  v.  BREEDEN. 

2  N.  M.  73,  TERRITORY  ▼.  J>WENGtER. 

2  N.  M.  86,  HERRERA  ▼.  CHAVES. 

Effect  of  decisions  of  federal  courts  upon  territorial  courts. 

Cited  in  Bryan  v.  Pinney,  8  Ariz.  84,  21  Pac  332;  Alexander  v.  Ten« 
nessee  A  L.  C.  Gold  A  8.  Min.  Oo.  8  N.  M.  266,  3  Pac  736,-*holding 
that  decisions  of  United  States  courts  are  conclusive  upon  territorial 
courts. 
Compulsory  nonsuits. 

Cited  in  Abbott's  Civ.  Tr.  2d  ad*  Zl%  an  Inability  to  grant  compul- 
sory nonsuit. 

2  N.  M.  93,  TERRITORY  v.  YOUNG. 

Effect  of  mistake  in  ruling  as  to  peremptory  challenges. 

Cited  in  Territory  v.  Padilla,  12  N.  M.  1,  71  Pac  1084,  holding  that  if 
defendant  had  peremptory  challenges  left  which  he  did  not  use  mistake 
of  court  in  ruliug  ups>n  order  of  exercising  peremptory  challengea 
is  not  reversible  error. 
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iDBtritcUons  as  to  degrees  of  crime. 

Cited  in  Territory  v.  Fewel,  5  N.  M.  34,  17  Pac.  569,  holding  that  it 
is  error  to  inatruct  jury,  in  trial  for  murder  in  first  degree,  as  to 
murder  in  third  degree  where  there  was  no  evidence  to  sustain  it;  Ter« 
ritory  V.  Romine,  2  N.  M.  114;  Territory  v.  Romero,  2  N.  M.  474; 
Territory  t.  Nichols,  3  N.  M.  103,  2  Pac.  78;  Faulkner  v.  Territory,  6  N. 
M.  464,  80  Pac  905;  Territory  ▼.  Friday,  8  N.  M.  204,  42  Pac.  62,— 
holding  that  in  trial  of  indictment  for  murder  in  first  degree,  court 
should  charge  as  to  murder  in  second  degree  if  there  is  any  evidence 
indicating  that  degree. 
Sufficiency  of  charge  as  to  essential  elements  of  crime. 

Cited  in  Territory  y.  Baea,  11  N*  M.  659,  71  Pac.  460,  holding  that 
eonrt  must  tell  jury  in  dear  and  concise  language  what  essential  ele- 
ments of  crime  dmtged  ate. 
Sufficiency  of  verdict  not  assessing  punishment. 

Cited  in  Territory  y,  Yarberry,  2  N.  M.  391,  holding  that  verdict  that 
jury  "find  defendant  guilty  as  charged  in  indictment"  is  not  objection- 
tble  for  not  sssesring  punishment  where  law  fixes  punishment  for  crime 
ehaiged. 

2  K.  H.  108,  TEBBITOBY  ▼.  VALENCIA. 

2  N.  M.  1 14,  TieSRITORY  ▼.  ROMIN£. 

Necessity  for  written  instructions. 

Cited  in  note  in  99  A.  D.  123,  on  sufficiency  of  oral  translation  of 
written  instructions. 
Instrnctioiis  as  to  degrees  of  crime. 

(Sted  in  Faulkner  v.  Territory,  6  N.  M.  464,  80  Pac.  905,  holding  that 
eonrt  should  not  instruct  as  to  degrees  of  murder  other  than  first 
degree,  in  murder  trial,  where  evidence  shows  only  crime  in  first  de- 
gree; Territory  v.  Nichols,  3  N.  M.  103,  2  Pac.  78;  Territory  v.  Friday, 
8  N.  M.  204,  42  Pac  62, — ^holding  that  court  is  bound  to  charge  jury  to> 
degrees  of  murder  in  murder  trial  if  any  evidence  is  given  tending  to 
show  crime  within  any  certain  degree. 
Sufficiency  of  Terdict  finding  defendant  guilty  as  charged. 

CSted  in  Territory  v.  Yarberry,  2  N.  M.  391,  holding  that  verdict 
finding  defendant  guilty  as  charged  in  indictment  is  sufficient. 

(^ted  in  Bowlby's  Homicide,  3d  ed.  1045,  on  necessity  for  verdict  as- 
sessing punishment  for  homicide  when  fixed  by  law;  Bowlby's  Homi- 
cide, 3d  ed.  1040,  on  necessity  for  specifying  degree  of  homicide  in 
verdict  when  finding  is  of  same  degree  as  that  charged. 
Necessity  for  instructions  as  to  law  of  case.        * 

ated  in  Territory  v.  Baca,  11  N.  M.  559,  71  Pac.  460,  holding  that 
it  IB  duty  of  court,  in  criminal  case,  to  instruct  jury  as  to  law  of  case 
viwther  requested  to  do  so  or  not. 
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Correctness   of   instruction   as   to   credibility   of   testlmoiiy   of 
accused. 

Cfited  in  State  v..Bartlett,  50  Or.  440,  19  LJl.A.(N.S.)  802,  128  Am, 
St.  Rep.  751,  93  Pac.  243,  holding  that  instruction  leaving  implication 
that  it  was  incumbent  on  jury  to  consider  accused's  testimony  as  false 
is  erroneous;  Territory  v.  Gonzales,  11  N.  M.  361,  68  Pac  925,  holding 
that  it  is  not  error,  for  court  to  refer  t6  defendant,  in  instructioiis  as 
to  credibility  of  witnesses. 

Cited  in.  notes  in  72  A.  D.  547,  on  commenting  upon  evidence;  19 
L.R.A.(N.S.)  809,  818,  on  right  of  court  to  caution  jury  as  to  believing 
testimony  of  accused  in  own  behalf. 
Right  to  Infer  malice  from  fact  of  kllltng. 

Cited  in  Aguilar  v.  Territory,  8  N.  M.  496,  46  Pac.  S42,  to  the  point 
that  killing  may  be  sufficient  to  justify  jury  la  finding  malioe. 

2  N.  M.  181,  BAOA  t.  BARRIER. 
Recovery  on  quantum  meruit. 

Cited  in  note  in  13  L.R.A.(lf.S.)  450,  on  right  of  eontraoior  to  rae  on 
quantum  meruit  upon  breach  of  conatruction  contract  by  other  party. 

2  N.  M.  138,  FRICK  ▼.  JOSBPH. 

Necessity  for  execution  of  agreement  for  accord. 

Cited  in  Sutherland  Dam.  8d  ed.  649,  on  necessity  that  agreement  of 
accord  be  executed. 

2  N.  M.  147,  TERRITORY  ▼.  WEBB. 
Assessment  of  punishment  In  Tcrdlct. 

Cited  in  Bowlbys  Homicide,  3d  ed.  1045,  on  Terdtct  not  being  required 
to  assess  punishment  for  homicide  when  fixed  by  law. 
ConcluslTeness  of  Terdlct  founded  on  oonfllctinff  evldenoe. 

Cited  in  Territory  y.  Romero,  2  N.  M.  474,  holding  that  decision  of 
court  below  granting  new  trial  will  not  be  reversed  exeept  for  plain 
abuse  of  discretion;  Mares  v.  Territory,  10  N.  M.  770,  65  Pae.  166,  to 
the  point  that  there  might  be  evidence  to  sustain  material  allegation 
of  indictment,  yet  evidence  might  be  so  very  slight  as  to  justify  appel* 
late  court  in  reversing  judgment;  Esquibel  v.  Chaves,  12  N.  M.  482, 
78  Pac  505  (dissenting  opinion),  on  conclusiveness  of  verdiet  founded 
upon  conflicting  evidence;  Badeau  v.  Baca,  2  N.  M.  194;  Cunningham  v. 
Springer,  13  N.  M.  259,  82  Pac.  232,— holding  that  verdict  upon  conflict- 
ing evidence  will  not  be  set  aside  on  appeal  because  against  weight  of 
evidence;  Trujillo  v.  Territory,  7  N.  M.  43,  32  Pac  164;  Territory  ▼. 
De  Gutman,  8  N.  M*.  92,  42  Pac  68;  Territory  v.  Guillen,  11  N.  M.  194, 
66  Pac.  527;  Territory  v.  Gonzales,  11  N.  M.  301,  68  Pac  926;  Cornish 
V.  Territory,  8  Wyo.  95,  8  Pac  793,— holding  that  court  on  appeal  will 
not  set  aside  verdict  of  jury  on  trial  tot  murder  where  tliers  la  amterial 
evidence  tending  to  support  it. 
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GonclnslTeness  of  findings  of  fact  by  court. 

CHcd  in  State  v.  Hamey,  168  Mo.  167,  57  lu&JL  846,  67  S.  W.  620 
(diaseDtin^  opinion),  on  right  of  court  on  appeal,  to  reverse  though 
there  is  slight  evidence  in  support  of  judgment;  Gale  v.  Salaa,  11  N. 
tf.  211,  66  Pac.  621;  Romero  v.  Coleman,  11  N.  M.  533,  70  Pae.  557; 
Snsh  y.  Fleteber,  11  N.  M.  555,  70  Pac  569;  Carpenter  y.  Lindauer,  12 
X.  M.  8S8,  78  Pae.  57;  Marques  v.  Maxwell  Laud  Grant  Co.  12  K.  M< 
445,  78  Pae.  40, — ^holdiog  that  (ndings  of  facts  by  court  upon  conflict* 
rag  endenee  will  not  be  disturbed  on  appeal. 
.Vflking  why  sentence  should  not  be  pronounced. 

Cited  in  Abbott's  Crim.  Tr.  2d  ed.  743,  on  necessity  for  asking  defend* 
ut  flosTieted  in  capital  ease  why  sentence  should  not  be  pronounced 
igtiost  him. 
Presamptioa  of  regwiarity  of  court  proceedings* 

Cited  in  Territory  ▼.  Herrera,  11  N.  M.  129,  66  Pac.  623,  to  the  point 
that  in  court  of  general  jurisdiction  all  details  of  trial  are  presumed  to 
be  rcj^nlar  and  sufficient;  United  States  y.  De  Amador,  6  N.  M.  173,  27 
Pkc  488,  holding  that  on  appeal  from  final  judgment  of  court  of  gen- 
oil  juiisdietion  all  details  of  trial  are  presumed  to  be  legal ;  Territory 
r.  Yarbeny,  2  K.  M.  391,  holding  that  presence  of  prisoner  during  trial 
for  felony  is  presumed. 

S  N.  M.  161,  TfiBBlTO&T  ▼.  STOKBS. 
Meaning  of  term  "prlTllege." 

Cited  in  Hammer  ▼.  State,  24  L.R.A.(N.S.)  795,  89  N.  E.  850,  holding 
that  10  eoBstitntional  privileges  or  immunities  are  denied  citizen  by- 
forbidding  htm'  to  wear  badge  of  secret  society  of  which  he  is  not  mem- 
ber. 

2  X.  M.  170,  BENNETT  v.  ZABRISKI. 

Safficiency  of  description  of  parties  In  writ  of  attachment. 

Distingnished  in  Robinson  Y.  Hesser,  4  N.  M.  282,  13  Pac.  204,  holding 
tlat  covt  has  right  to  examine  petition  in  attachment  for  description 
of  parties. 

I  N.  H.  ISS,  TERRITOBT  ▼.  BACA. 

Natnre  of  action  for  penalties. 

Cited  in  Waters-Pierce  Oil  Co.  v.  State,  48  Tex.  Civ.  App.  162,  106 
S.  W.  918,  holding  that  ante-truat  laws  vest  in  state  civil  right  of  ac- 
tna  for  pecuniary  penalties  prescribed  for  violations. 

Cited  in  Farnham,  Waters,  1983,  on  criminal  nature  of  statute  impoa- 
i&g  fine  for  iaterf erenoe  with  irrigating  ditch. 

SX.  M.  191,  TERRITORY  ▼.  TAFOYA. 

Mature  of  statute  imposing  fine. 

Cited  in  Farnham,  Waters,  1983,  on  criminal  nature  of  statute  pro- 
^i^  for  fine  for  interferiag  with  irrigating  ditch. 
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2  N.  M.    194,  BADEAU  T.  BACA. 
Ck>nc]uslveness  of  Undines  of  fact  by  court. 

Cited  in  Lynch  v.  Grayson,  7  N.  M.  26,  32  Pac.  149;  Gale  v.  Sitlas,  11 
N.  M.  211,  66  Pac.  521;  Romero  v.  Coleman,  11  N.  M.  633,  70  Pac  657; 
Rush  V.  Fletcher,  11  N.  M.  555,  70  Pac.  559;  Carpenter  ▼.  Lindauer, 
12  N.  M.  388,  78  Pac.  57;  Marques  v.  Maxwell  Land  Grant  Co.  12  N.  M. 
445,  78  Pac.  40, — holding  that  findings  of  trial  eourt  will  not  be  dia* 
turbed  on  appeal  where  there  is  sufficient  evidence  to  support  them; 
Esquibel  v.  Chaves,  12  N.  M.  482,  78  Pac.  505  (dissenting  opinion),  on 
conclusiveness  of  findings  of  trial  court  where  there  is  sufficient  ewi* 

dence  to  sustain  them. 

> 

Conclaslreness  of  Terdict  founded  upon  confllctinsr  eyidence. 

(^ted  in  Cunningham  v.  Springer,  13  N.  M.  259,  82  Pac.  232,  holding 
that  verdict  of  jury  rendered  upon  conflicting  evidence  will  not  be  dis- 
turbed on  appeal. 

2  N.  M.  108,  OROIjOT  v.  MAIiOT. 
Cbncluslveness  of  findings  of  fact  by  court. 

'  Cited  in  Torlina  v.  Trorlicht,  5  N.  M.  148,  21  Pac.  68;  Candelaria  T. 

Miera,  13  N.  M.  360,  84  Pac.  1020,— holding  that  findings  of  trial  court 

will  not  be  disturbed  upon  appeal  when  supported  by  any  substantial 

evidence. 

Necessity  that  certificate  show  that  bill  of  exceptions  contains 

all  the  eyidence. 
'  Cited  in  Territory  v.  Hall,  11  'N-  M.  278,  67  Pac.  732,  to  the  point  that 
bill  of  exceptions  was  imperfect  in  that  it  did  not  have  certificate  that 
it  contained  all  the  evidence. 

2  N.  M.   211,  WAGNER  ▼.  EATON. 

2   N.   M.    214,   MONTOYA  ▼.   DONOHOB. 
Compulsory  nonsuit. 

Cited  in  Abbott's  Civ.  Tr.  2d  ed!  372,  on  inability  to  grant  compalaory 
nonsuit. 

2  N.  M.  222,  TERRITORY  T.  RUDABAUGH. 

2  N.  M.  223,  BARRUEIi  v.  IRWIN. 
Right  to  amend  affidaTit  In  replerln. 

Distinguished  in  Romero  v.  Luna,  6  N.  M.  440,  80  Pac  866,  boldins 
that  affidavit  in  replevin  which  fails  to  state  value  of  property  may  be 
amended  while  cause  is  pending  before  justice  of  the  peace. 

2  N.  M.  239,  SAMPIJBS  ▼.  SAMPLES. 

2  N.  M.   245,  liAMY  v.  REMITSON. 
New  trial  for  newly  discovered  evidence. 

Cited  in  United  States  v.  Biena,  8  N.  M.  99,  42  Pac.  70,  to  the  point 
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that  new  trial  should  not  be  granted  because  of  newly-discovered  evi« 
denoe,  unless  such  evidence  would  probably  produce  different  result. 
Gffo«ad  for  new  trial. 

Cited  in  note  in  15  L.R^.  614,  on  constitutional  right  to  jury  for  aa- 
Kssment  of  damages  on  default. 

2  X.  M.  250,  TEaUUTORY  ▼.  MAXWELIi. 

GonclaslTeness  of  verdict  founded  upon  conflicting:  evidence. 

Cited  in  Trujillo  t.  Territory,  7  N.  M.  43,  32  Pac.  154;  Territory  v. 
Gaillen,  11  N.  M.  194,  66  Pac.  527;  Territory  y.  Gonzales,  11  N.  ^L 
301,  68  Pac.  925, — ^holding  that  where  there  is  evidence  for  prosecution, 
which  if  true  sustains  verdict  of  guilty,  verdict  will  not  be  disturbed 
on  appeal;  Cunningham  v.  Springer,  13  N.  M.  259,  82  Pac.  232,  hold* 
iBg  that  verdict  of  jury  rendered  upon  conflicting  evidence  will  not  be 
disturbed  on  appeal. 
Conclusiveness  of  findings  of  fact  by  court. 

Cited  in  Ga.e  v.  Salas,  11  N.  M.  211,  66  Pac.  521;  Rush  v.  Fletcher, 
11  N.  M.  555,  70  Pac.  559;  Candelaria  v.  Miera,  13  N.  M.  360,  84  Pac. 
1020,— holding  that   findings   of  fact  of  trial  court   will  not   be   dis- 
tuthed  on  appeal  when  they  are  supported  by  substantial  evidence. 
EmbcaBlement. 

Cited  in  notes  in  98  A.  D.  130, 131,  141, 154,  156;  87  A.  S.  R.  43,— on 
embealement. 

—  Law  governing  prosecutions  for. 

Gted  in  Re  Grin,  112  Fed.  790;  Browning  v.  Browning,  3  N.  M.  659, 
9  Pic  677;  Borrego  v.  Territory,  8  N.  M.  446,  46  Pac.  349,— to  the  point 
that  eourts  should  not  follow  common  law  in  prosecutions  for  embezzle-, 
ment. 

—  Sufficiency  of  description  of  money  embezzled,  in  indictment. 
Cited  in  Territory  v.  Hale,  13  N.  M.  181,  81  Pac.  583,  13  A.  &  E. 

Ann.  Cas.  551,  holding  that  in  indictments  for  embez^zlement  money 
need  not  be  specifically  described. 

•I 
8  N.  H.  271,  HOIiZMAN  v.  MARTINEZ. 

Validity  of  act   autborlzing  probate   clerks   to    issue   writs   of 
attachment. 

Cited  in  Robinson  v.  Hesser,  4  N.  M.  282,  13  Pac.  204,,  on  constitution- 
ality of  act  authorizing  probate  clerks  to  issue  writs  of  attachment. 

s  N.  M.  202,  te:rritory  v.  KCLLY. 

Conclusiveness  of  affidavits  for  clianse  of  venue. 

Cited  in  Territory  v.  Leary,  8  N.  M.  180,  43  Pac.  688,  holding  that 
court  may  require  defendant  to  produce  in  court  persons  making  sup* 
porting  affidavit  for  chanj?e  of  venue;  Cox  v.  United  States,  5  Okla. 
701,  50  Pac  175,  to  the  point  that  if  proper  aflidavit  is  made  by  party 
moving  for  change  of  venue,  and  Bup])orted  by  affidavits  of  two  or 
iDore  disinterested  penions,.such  affidavits  are  conclusive. 
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Discretion  of  court  in  panting  or  refusing:  continnanNse* 

Cited  in  Territory  v.  McFarlane,  7  N.  M.  421,  37  Pac.  1111,  holding 
that  granting  or  refusing  motion  for  continuance  is  in  discretion  of 
court. 
Ril^tit  to  appear  nnmanacled   at  trial. 

Cited  in  note  in  39  L.R.A.  822,  823,  825,  on  right  of  prisoner  to  appear 
unmanacled  at  trial. 
Presumption  as  to  legality  of  proceedings  at  trial. 

Cited  in  State  v.  Allen,  45  W.  Va.  65,  30  S.  E.  209,  holding  that  on 
appeal  court  will  presume  that  trial  court  exercised  sound  discretion 
in  not  causing  irons  to  be  removed  from  prisoner,  when  record  is  silent 
as  to  whether  there  was  or  was  not  excuse  for  leaving  them  on  pria* 
oner. 

2  N.  M.   307,  TERRITORY  ▼.  FRANKLIN. 
EfTcet  of  drunkenness. 

Cited  in  Wharton  ft  Stille's  Med.  Jur.  316,  on  effect  of  drunkenneaa 
upon  competency  of  witness. 
'—As  excuse  for  crime. 

Cited  in  Wliarton  &  Stille's  Med.  Jur.  236,  287,  245;  Bowlb/s  Homi- 
cide, 3d  ed.  805,  806,  814,— on  voluntary  intoxication  as  excuse  for 
crime. 

Cited  in  note  in  36  L.R.A.  465,  on  what  intoxication  will  exeuae  crime. 
Instruction  as  to  credibility  of  accused. 

Cited  in  note  in  19  L.R.A.(N.S.)  805,  on  right  of  court  to  caution  jury 
as  to  believing  testimony  of  accused  in  own  behalf. 

2  N.  M.   318,  KING  v.  WARRINGTON. 
"What  constitutes  a  mortgage. 

Cited  in  note  in  4  A.  S.  R.  707,  on  what  constitutes  an  equitable 
mortgage. 
Nature  of  mortgagor's  estate. 

Cited  in  note  in  7  A.  S.  R.  32,  on  nature  of  mortgagor's  estate  at  com- 
mon law  and  remedies  available  to  him. 

2  N.  M.  321,  BULL  v.  SOUTHWICK. 

Right  to  amend  pleadings  in  election  contests. 

Cited  in  Kindel  v.  Le  Bert,  23  Colo.  385,  58  Am.  St.  Rep.  234,  4S 
Pac.  641,  holding  that  statute  regulating  election  contests  makes  no 
provision  for  amendment  of  pleadings,  and  right  to  amend  in  suck 
case  does  not  exist;  Harmon  v.  Tyler,  112  Tenn.  8,  83  S.  W.  1041, 
holding  that  contestant  cannot  more  Xhan  20  days  after  election 
file  further  pleading  stating  new  grounds  upon  which  to  contest  elec- 
tion. 
Power  of  court  to  extend  time  for  pleading  in  election  oontcata. 

Cited  in  English  v.  Dickey,  128  Ind.  174,  13  L.R.A.  40,  27  N.  B.  49ft| 
Gonzales  v.  Gallegos,  10  N.  M.  372,  62  Pac  1103,— to  the  point  tihal 
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Btitntorj  proviBions  as  to  time  of  filing  and  serying  notice  of  oonteBt 
in  election  cases  are  in  effect  statutes  of  limitations;  Vigil  v.  Pradt, 
5  K  M.  161,  20  Pac.  795,  holding  that  court  has  no  power  to  extend 
time  for  filing  answer  to  notice  of  contest  in  election  cases. 

a  X.  M.  S91,  TERRITOKY  ▼.  TARBERRT. 

Vhen  objections  to  Jaror  mnst  be  taken. 

ated  in  Territory  v.  Baker,  4  N.  M.  236,  18  Pac.  30,  holding  that  ob- 
jection to  juror  on  ground  of  alienage  not  made  until  after  verdict,  is 
too  late,  where  party  had  opportunity  to  know  facts  before  jury  was 
accepted, 
Kecesslty  for  taklnir  specific  exceptions  to  instructions  to  jury. 

Cited  in  Probst  ▼.  Domestic  Missions,  8  N.  M.  373,  6  Pac.  702, 
holding  that  assignments  of  error  in  charge  will  not  be  considered  on 
appeal  nnlesa  exceptions  are  specific;  Padilla  v.  Territory,  8  N.  M.  562, 
45  Pac.  1120,  holding  that  instructions,  in  criminal  case  not  excepted 
to  below,  are  not  reviewable;  Territory  v.  Guillen,  UN.  M.  194,  66 
Pac.  527;  Territory  v.  Clark,  13  N.  M.  59,  79  Pac.  708,— holding  that 
assignments  that  court  erred  in  certain  specified  paragraphs  of  instruc- 
tions, not  specifying  error,  will  not  be  considered  on  appeal. 
CamnlatiTe  evidence  as  ground  for  new  trial. 

Cited  in  United  States  v.  Biena,  8  N.  M.  99,  42  Pac.  70,  hoUIing  that 
new  trial  on  ground  of  newly  discovered  evidence  will  not  be  granted 
where  such  evidence  is  cumulative  merely. 
Requisites  of  verdict  for  homicide. 

Cited  in  Bowlby's  Homicide,  8d  ed.  1040,  on  degree  of  homicide  not 
being  required  to  be  specified  in  verdict,  when  finding  is  of  same  degree 
as  that  charged. 
PresampUon  as  to  regularity  of  details  of  trial. 

Cited  m  United  States  v.  De  Amador,  6  N.  M.  173,  27  Pac.  488; 
Territory  t.  Herrera,  11  N.  M.  129,  66  Pac.  523,— holding  that  all  de- 
tails of  trial  in  court  of  general  jurisdiction  are  presumed  to  be  regular 
en  appeal 
Presnmptlon  as  to  presence  of  accused  during  trial. 

Cited  in  Lewis  v.  United  States,  146  U.  S.  370,  36  L.  ed.  1011-,  13  Sop. 
CLRep.  136  (dissenting  opinion),  on  presumption  that  prisoner  who  was 
present  at  commencement  of  trial  continued  to  be  present  until  ver- 
dict; Peters  v.  United  States,  36  C.  C.  A.  105,  94  Fed.  127;  State  ex 
rel  Kotilinic  v.  Swenson,  18  S.  D.  196,  99  N.  W.  1114,— holding  that 
if  record  shows  that  accused  was  present  at  commencement  of  trial 
u  will  he  presumed  that  he  continued  to  be  present  until  verdict. 

I K.  M.  459,  UNITED  STATES  v.  LEWIS. 

J  N.  M.  464,  MARTINEZ  v.  MARTINEZ. 

Right  to  amend  affidavit  in  replevin. 
Cited  in  Romero  ▼.  Luna,  6  N.  M.  440,  30  Pac.  855,  holding  that 


2  N.  M.]  NOTES  ON  NEW  MEXICO  REPORTS.  24 

plaintiff   on    appeal   to   district   court   for   new   trial   is   entitled  to 
have  affidavit  in  replevin  amended  so  as  to  show  value  of  property. 

2  N.  M.  4  70,  TERRITORY  v.  WELIiER. 

2  N.  M.  4  74,  TERRITORY  v.  ROMERO. 

Discretion  of  court  as  to  gran  tins  or  refusing  new  trial. 

Cited  in  United  States  v.  Biena,  8  N.  M.  99,  42  Pac.  70,  holding  that 
granting  or  refusing  new  trial  rests  in  sound  discretion  of  court. 
Qualification  of  grand  Jurors. 

Cited  in  note  in  28  L.R.A.  195,  on  qualification  of  grand  jurors. 
Waiver  of  defects  in  organization  of  grand  Jury. 

Cited  in  Abbott's  Crim.  Tr.  2d  ed.  98,  on  waiver  of  defects  in  organiza- 
tion of  grand  jury  by  pleading  to  merits. 
Sufficiency  of  instructions  as  to  degrees  of  crime. 

Cited  in  Territory  v.  Nichols,  3  N.  M.  103,  2  Pac.  78,  holding  that 
it  is  duty  of  court  in  trial  for  murder  in  first  degree  to  instruct  as  to 
d^rees  of  murder  to  which  evidence  is  applicable;  Faulkner  v.  Ter< 
ritory,  6  N.  M.  464,  30  Pac.  905,  holding  that  in  trial  for  murder  in 
first  degree  court  need  not  instruct  as  to  other  degrees  where  evidence 
does  not  warrant  it;  Territory  v.  Baca,  11  N.  M.  559,  71  Pac.  460, 
holding  that  it  is  duty  of  court  to  tell  jury  in  clear  and  concise 
language,  what  elements  of  crime  charged  are. 
Right  of  court  to  refuse  instruction  wtiere  point  is  covered. 

Cited  in  Territory  v.  Taylor,  11  N.  M.  588,  71  Pac.  489,  holding  that 
court  need  give  no  instructions  asked  for,  if  those  given  by  court  cover 
ease. 

2  N.  M.   480,  KEENEY  ▼.  CARILLO. 
Appi*oprlatlon  of  water. 

Cited  in  Farnham,  Waters,  2100,  as  to  what  right  to  appropriate 
water  of  stream  depends  on. 

Cited  in  notes  in  30  L.R.A.  187,  on  appropriation  of  percolating  waters 
on  public  lands;    30  L.R.A.   676,  on   right   of   prior   appropriation   of 
water. 
What  are  percolating  waters. 

Cited  in  note  in  67  A.  S.  R.  667,  on  what  are  percolating  waters. 
Rights  in  subterranean  waters. 

Cited  in  note  in  19  LJI.A.  9.7,  on  riglits  in  subterranean  waters. 
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Zachaij  t«  Swangar  •• 


CASES    REPOTTED    IN    THIS 

VOLUME. 


BSCIDBD  nr  THB 


DISTRICT  COURT  OF  THE  UNITED  STATES  FOR 

OREGON. 


Edwards    T.   flteamsUp   Pan- 
ama   418 

Lownsdak  t.  Otj  of  PorClaad  881 


Lownsdale  t.  Cltj  of  Porthoid  99T 
Seller  ▼.  Steamship  Paeiilo. ..  409 
Waling  ¥•  Sloop  Christina.  ,>  480 


Judges  of  the  Supreme    Court    of  the 

Territory  of  Oregont 


An  id  91  BdaHan  io  the  Judiciary.— Att  of  O&nffress  Ath 

gust  14, 1848. 
Ssc.  9.  That  the  judicial  power  of  said  territOiy  shall  be 
▼"B«ted  in  t  Supreme  Court,  &c.  The  Supreme  Court  shall 
consist  of  a  chief-justice  and  two  dissociate  justices,  any  two 
of  whom  shall  constitute  a  quorum,  and  who  shall  hold  a 
tenn  at  the  seat  of  government  of  said  territory  annually,  and 
ibn  hold  their  offices  di:pring  the  period  <fi  four  yeara^  and 
ixntQ  their  sueoessoni  shall  be  appointed  an^.qiudi^ie^    , 
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WILLIAM  P.  BRYANT,  Ohikf  JiwMet,      AaBVOOnm  lB4tt.  ^ 

^^^  BsKioinBD  1800. 

FKTEH  G.  BURKETT,  AMoeSaU  JutHce,  (DtcmrED)  1S48. 
ORVILLB  a  PRATT,  AmmM«  Jn$t4€9,  AwfrnmsD  194A. 

Tbbic  Szpibbd  18^2. 
THOMAS  NELSON,  CM/  Jutfiee,      ArrenntD  1856.  (rice  BtTAiiT.) 

Tkbm  Bzfibed  1853. 
WILLIAM  STRONG,  A99oeiate  JusHoe,  Afp*d  1850.  (yios  BumiT.) 

Tbbm  BxfiM>  1868.  . 

GBQBGB  H.  WILLIAMS,  Cfhi^  Juatiee,  Affodttbd  1853. 

RB-AWOIN  TJE1>-—  BESIGinBD   1858. 

CYKUS  OLNEY,  Anooiate  JuaUee,  AsTomraD   1858. 

R^-AFFOnflBD-^BISZQlfSD    1856. 

MATTHEW  p.  DEABY,  Assoddte  Justice,  AppoxNina>  1853.  '  ^   '  ' 
OEABIAH  Bu  MflPABBEN,  A9$oaiate  Justice,  App*X>  1853. 
(Bflnoved  1864,  and  oommission  vacated  aa  informal.)    . 
ICATIHXW    P.    DEADY,    RB-AFPOiinia>^yE<BM    sxpnatD. 

BT  ADXISSXOH  07  ObSGOK,  lfli59. 

BBinON  P.  BOISB,  AB9(tcMt  Justice,  APFonrrBD  1858.    (vioe  Ounr.) 
Tmmm  »Tpnnn>  bt  admission  qv  Qmoir,  1858. 


8      AoTs  IN  Relation  to  tjkb  Supbbmb  Coubt.  [1  Oregon 

An  Act  to  Provide  for  a  Special  Term  of  the  Supreme  Court, 

passed  August  28>  1849. 

"Be  U  enacted  by  the  Council  and  House  of  Representor 
Hves  of  Oregon  Territory,  That  a  term  of  the  Supreme  Court 
BJMH  be  holder  $^  Oregcm  Gitjr  on  th^  SOth  inst/^ 


•  '       I  .       .       • 

An  Act  to  Am^nd  ihe  Act  (o  Provide  for  Holding  the  Su- 
preme and  District  Courts,  passed  January  26,  1855. 

Sec.  1.  **Be  it  enacted  by  the  Legislative  Assembly  of  the 
Territory  of  Oregon,  That  the  Supreme  Court  shall  be  held 
at  the  seat  of  government  on  the  first  Monday  in  December, 
and  at  Portland,  in  the  oounty  of  Multnomah,  on  the  third 
Hi^nday  in  June,  in  each  year.'' 


1 . 


« I 


An  Act  to  Provide  for  Holding  the  Supreme  and  District 

Cotarts. 

Sbo.  1.  ^Be  it  enacted  by  {he  Legislative  Assembly  of  the 
Territory  of  Oregon,  That  a  Supreme  Court  shall  be  held  at 
the  seat  of  government  on  the  first  Monday  of  December,  and 
in  Portland  on  flie  second  Monday  of  June,  in  eadi  year.'' 


An  Act  to  Appoint  Times  for  Holding  the  Suprems  Court. 

Sbo.  1.  ^^Be  it  enacted  by  the  Legislative  Assembly  of  (he 
Territory  of  Oregon;  That  a  Supteme  Court  AbH  be  fadd  at 
the  seat  of  government  on  Thursday,  the  sixth  day  of  August, 
1857>  and  on  the  first  Monday  of  August,  annually,  thare- 
after."    Passed  December  18, 1856. 


Salary  of  judges,  $2,000. 


"No  written  opinions  were  eiven  previous  to  the  December 
tenn^'  A*  D«  1858. 


1  • 


SUPREME  COURT  OF  THE  TERRI- 
TORY OF  OREGOR 


ATTORNEYS— WHEN  ADMITTED. 


DEcmn  TkrMj  1861. 

fOOLUMBIA  LANCASTER, 
•AMORY  HOLBROOK, 
AARON  E,  WAIT, 
SDWABD  HAMILTON, 
♦JOHN  B.  PRESTON, 

tAIEXANDER  CAMPBELL, 
WTlLIAM  W.  CHAPMAN, 
WILLIAM  T.  MATLOCK, 
JESSE  QUIN  THORNTON, 

tSIM(N  B.  MARYE. 

*I)AVID  B.  BRENAN, 

•CYRUS  OLNEY, 

tJOHN  3.  CHAPMAN. 


Dbgc 


,  1852. 

JAMES  r.  KELLY, 
•JOSEPH  O.  WILSON, 

REUBEN  P.  BOISE, 
•DAVID  LOGAN. 

MILTON  ELLIOTT, 
tJAMES  McCABE, 
•GEORGE  McCONAHA, 

MATTHEW  P.  DEADY^ 

ADDISON  C.   GIBBS, 
tA.  B.  P.  WOOD, 

A.  LAWRENCE  LOVEJOY, 
tW.  STUART  BROCK* 


Jmn  Ti^4  180S. 

tBENJAMIN  STARK, 
P.  Q.  MARQTT\M. 

Degemreb  Tsb^,  1868. 

LAFAYETTE  GSOVER, 
ELt  M.,  BARNI7M, 
BENJAMIN  P.  HARDING^ 
•RILEY  E.  8TRATT0N. 

JuRB  Tebk,  1854. 

t JAMBS  0.  STRONG, 
•MARK  P.  OHINN. 

Degembek  Te&m,  1854. 

LAFAYETTE  MOSHER, 
STEPHEN  F.  CHADWICK, 

tCOLUMBUS  SIMS, 
GEORGE  K.  SHEIL, 

•DELAZON  SMITH, 

•NOAH  HUBER, 

•STUKELY  ELLSWORTH. 

June  Tebm,  1855. 

tTHOMAS  H.  SMITH, 
SYLVESTER  PENNOYXB. 


tf^ 

t 

^ 


tRfimcywd  from  Onfonu 
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Attorneys — ^When  Admitted.       [1  Oregon 


December  Tebm,  1856. 

BENJAMIN  F.  BONHAM, 
ANDREW  J.  THAYER, 
JOHN  KELSAY. 

•<:•••<.        ..  •   • 

Atioi?S'^  Tekic,  1857. 

WILLIAM  W.  PAQi;, 
•LANSING  STOOT. 


August  Tebm,  1858. 

R.  B.  SNELLING, 
BENJAMIN  F.  DOWELL, 
tCHESTER  N.  TERRY, 
itCjEOEGB  B.  CURItY, 
tJOHN  R.  MoBRIDE. 


Suprerrie  Court  of  the  State  of  Oregon, 


Dbcehbeb  Term,  1869* 

•JAMES  M.  1*YLE, 
JOHN  H.  BBBD« 
tDAVID  W.  DOUTHITT, 
tGEORGB  L.  WOODS. 

July  Term,  1860. 

•GEORGE  H.  CARTTER, 
ERASMUS  D.   SHATTUCK, 
WILLIAM  C.  JOHNSON, 

tWILLIAM  S.   BUCKLEY, 

•JAMES  A.  ODELL, 
JOHN   H.   MITCHELL, 

tEDWARD  C.  NUGENT. 

December  Term,  1860. 

NELSON  H.  ORANOR, 
HARTWELL  C.  PRESTON, 
HYER  JACKSON, 
JOSEPH  C.  POWELL, 


JAMES  D.  FAY, 

JOHN  C.  CARTWRIGHH 

CLARK  P.  CRANDALL. 


July  Term,  1861. 

JOSEPH  S.  SMITH, 
tFRANKLIN  MH/LER, 

SEPTIMUS  HUELAT, 
tJ.  J.  HOFFMAN, 
tEDWARD  W.  MoGRAW. 

December  Term,  1861. 

tNATHAN  T.  OATON, 
WILLIAM  LAIR  HILL^ 
GEORGE  R.  HELM. 
OWEN  N.  DENNY, 
HENRY  A.  GEHR, 
WILLIAM  WALDO, 

•CORNELIUS  C.  GURU 


^DooMiod- 


tBemoved  from  Ongnu 


o 


■J 


Rules  Adopted  at  the  Supreme  Court  of 

Oregon  Territory, 

AT  THE  DECEMBER  TERM,  1852. 


1.  Attobneys  and  counsellors  at  law^  and  solicitors  in 
duuLoeiy,  of  the  several  District  Courts  of  this  territory,  shall 
on  notice  in  open  court,  be  admitted  to  practice  in  the  Su- 
preme Court;  but  all  the  preliminary  steps  necessary  to  bring 
a  cause  to  this  court,  and  prepare  the  same  for  trial,  may  be 
tal^en  by  any  attorney,  solicitor  or  counsellor  of  any  of  the 
District  Courts. 

2.  The  attorneys  and  guardians  ad  litem  of  the  several  par^ 
ties  in  the  court  below,  shall  be  deemed  the  attorneys  and 
guardians  of  the  same  parties  in  this  court  until  others  shall 
be  retained,  or  appointed,  and  the  appointments  placed  on 
file,  and  notice  thereof  served  on  the  adverse  party,  or  his 
attorney. 

3.  "So  private  agreement,  or  consent,  between  the  parties, 
or  their  attorneys,  in  respect  to  the  proceedings  in  a  cause, 
shall  be  binding,  unless  the  same  shall  have  been  reduced  to 

the  form  of  an  order  by  consent,  and  entered  with  the  clerk; 

■ 

or,  unless  the  evidence  thereof  shall  be  in  writing,  subscribed 
by  the  party  against  whom  the  same  shall  be  alleged,  or  by 
bis  attorney  or  counsel. 

4.  11  the  party  applying  for  the  writ  of  error  or  appeal  is 
a  minor,  and  no. next  friend  or  guardian  has  been  appointed 
lor  him  in  the  court  below,  the  court,  or  any  of  the  justices 

[1  Oregon]  (  11  ) 
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of  this  court  in  vacation,  shall,  upon  a  petition  duly  verified 
appoint  some  suitable  person  as  a  next  friend  for  such  minor, 
who  shall  be  liable  for  the  costs  in  this  court;  whidi  said 
p^ition  and  kppointmdiit  shaU  be  filed  with  the  clerk  of  this 
court 

5.  The  clerk  of  this  court  may,  upon  application  and  pay- 
ment of  his  fees,  i^ue  blank  i^^its,  of  error  under  the  seal  of 
the  court ;  which  writs,  when  suitably  filled  up  and  subscribed 
hj  an  attorney  of  this,  or  of  a  District  Court,  shall  be  effec- 
tual to  bring  up  all  causes  properly  removable  to  this  court ; 
and  it  shall  be  the  duty  of  the  clerk  of  any  District  Cpijrt,  im- 
mediately upon  being  served  with  a  writ  of  error,  and  upon 
being  paid  his  legal  charges,  to  note  upon  the  back  of  said 
writ  the  date  of  its  receipt,  and  to  make  up  a  complete  tran- 
script of  his  record  of  the  process,  pleadings,  orders,  proceed- 
ings and  judgment  in  the  cause,  in  the  order  in  which  they 
occurred ;  and  after  certifying  the  same,  under  his  hand  and 
seal  of  oflSce,  to  return  the  same  to  the  clerk  of  this  court,  by 
mail,  postage  paid,  or  by  some  other  safe  mode  of  convey- 
ance. 

6.  The  clerk  of  a  District  Court,  returning  the  transcript 
of  a  record  to  this  court,  pursuant  to  an  appeal,  or  in  obe- 
dience to  a  writ  of  error,  shall  distinctly  number  and  mark 
each  folio  in  the  margin  thereof.  Each  folio  shall  be  deemed 
to  consist  of  one  himdred  words.  Such  transcript  shall  be 
fairiy  and  legibly  written ;  otherwise,  the  clerk  of  this  court 
shall  not  file  the  same,  but  shall  return  it  to  the  clerk  trans- 
mitting it,  with  a  statement  of  the  reason  why  it  is  not  re- 
ceived and  filed. 

7.  A  printed  or  legibly  written  copy  of  Rules  Nos.  6  and 
6  shall  be  attached  to,  and  accompany  each  writ  of  error  is- 
sued by  the  clerk  of  the  Supreme  Court;  for  which  he  shall 
be  allowed  the  sum  of  fifty  oents. 

8.  In  all  cases  where  the  defendant  in  error  resides  out  of 
the  territory,  and  has  no  attorney  therein,  the  plaintiff  in 
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eiTor  shall  cause  publication  of  the  cause  to  be  made  in  some 
weekly  newspaper,  printed  in  the  territory^  for  four  coneecu- 
tive  weeks;  the  last  insertion  of  which  notice  shall  be  at 
least  four  months  prior  to  the  sfirst  day  of  the  term  of  the 
Supreme  Court  at  which  said  cause  is  set  for  trial;  and  in 
all  cases  where  it  shall  be  practicable  so  to  do^  it  shall  be  the 
duty  of  the  said  plaintiff  to  ascertain  the  residence  of  the  said 
defendant;  and,  immediately  after  the  first  publication  of  the 
notice,  send  by  mail  a  certified  copy  of  said  notice,  directed 
to  him  at  said  place  of  residence,  postage  paid.  If  suffi- 
cient time  shall  not  have  elapsed  for  the  publication,  as  afore-  ^ 
said,  of  said  notice,  prior  to  the  first  day  of  the  term,  and 
snbsequent  to  the  filing  of  the  writ  of  error  with  the  clerk  of 
the  District  Court,  then  such  cause  shall  stand  continued  un- 
til the  next  term  of  the  Supreme  Court,  unless  the  defend- 
ant  shall  voluntarily  enter  his  appearance  at  said  first  term. 
Provided,  It  ahall  be  discretionary  with  either  of  the  justices 
of  the  Supreme  Court,  upon  application,  to  direct  in  writing, 
to  be  placed  upon  the  files  of  this  court,  such  other  mode  of 
publication  as  may  to  them  seem  proper  in  the  particular 
pase. 

^.  In  all  causes  coming  up  on  a  writ  of  error,  errors  shall 
be  assi^ed,  and  a  copy  thereof  furnished  to  the  adverse 
party,  or  his  attorney,  if  in  attendance  upon  the  court,  by 
twelve  (/clock  on  the  first  day  of  the  term ;  and  if  the  party 
shall  fail  to  comply  with  this  rule,  the  judgment  of  the  court 
below  shall  be  afiirmed,  or  the  cause  continued  at  the  costs 
of  the  plaintiff  in  error,  or  his  attorney,  as  the  court  shall  di- 
rect 

10.  The  defendant  shall  file  his  pleadings  by  four  o'clock 
in  the  afternoon  of  the  first  day  of  the  term,  and  furnish  a 
copy  thereof  to  the  adverse  party,  or  his  attorney,  if  in  at- 
tendance upon  the  court;  and,  in  case  he  shall  fail  to  com- 
ply with  this  rule,  the  judgment  of  the  court  below  shall  be 
reversed,  or  the  cause  continued,  at  the  costs  of  the  defend- 
ant, or  his  attorney,  as  the  court  shall  direct.  Provided, 
The  plaintiff  shall  have  complied  with  Rule  No.  9. 
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11.  Assignments  of  error  stall  "be  specific,  and  no  error 
will  be  noticed  by  the  court  that  is  not  specifically  assigned, 
unless,  for  good  and  snflScient  reasons,  the  court  shall  other- 
wise determine. 

12.  Whenever  error  in  fact  shall  be  assigned,  the  pleadings 
shall  be  accompanied  by  an  afiidavit  of  the  party,  or  of  some 
person  cognizant  of  the  matters  therein  set  forth,  that  it  is 
true  in  substance  and  in  fact;  otherwise  the  court,  on  motion 
of  the  opposite  party,  will  strike  the  pleadings  from  the  files 
of  the  court.  Whenever  an  issue  of  fact  is  made  up,  the  court 
may  send  the  case  down  for  trial  to  the  District  Court,  in 
which  the  judgment  was  rendered,  unless  it  sh^ll  otherwise 
direct. 

13.  Before  the  cause  is  called  on  for  trial,  tiie  counsel  for 
the  affirmative  shall  furnish  the  opposite  counsel  a  n<^  <^ 
the  points  made  and  authorities  cited,  with  an  abstract  of 
the  argument;  after  receiving  which,  a  like  note  of  points 
and  authorities,  with  ^n  abstract  of  the  argument  in  answer, 
shall  be  furnished  to  the  ^rmative  counsel;;  and  in  all  oases 
before  the  argument  is  commenced,  the  counsel,  holding  thf 
affirmative,  §^all  furnish  each  of  the  judges  with  an,  abstract 
of  the  case,  and  a  brief  gf  the  points  and  authorities  relied 
upon,  printed  or  written  in  a  legible  hand;  and  tha  opposing 
counsel  shall  furnish  a  like  brief  of  the  points  and  authorities 
relied  upon  on  the  negative;  for  which  the  sum  of  twenty-five 
cents  per  folio  shall  be  allowed  to  the  respective  parties,  to 
be  taxed  in  the  bill  of  costs. 

14.  Within  twenty  days  of  the  commencement  of  any  term 
of  the  court,  the  clerk  shall  make  up  a  docket  of  the  causes 
brought  up  to  this  court  by  appeal  or  writ  of  error,  and  shall 
arrange  the  causes  thereon  in  the  order  of  time  in  which  the 
appeal  was  completed,  or  writ  of  error  filed  with  the  clerk  of 
the  court  below,  and  he  shall  specify  in  said  docket  the  re- 
spective counties  from  which  the  causes  were  removed.  He 
shall  also  make  out  a  copy  of  the  docket  for  each  of  the  jus- 
tices of  the  court. 


16.  In  aU  oases  wbej%  under  the. law  or.  ca]e8  of rC^ort,  a 
written  notice  is  required  to  be  served  on  1^  adverse  .party, 
such  notice  may  be  served  by  some  sherijf  or  lieputy  ^d^eriiBf ; 
or,  if  the  case  shall  belong  to  the  United  States  side, of  this 
court,  then  by  the  marshal  or  his)  deputy;  a^d  tl^e  retnxntpf 
snch  officer,  that  he  has. served  an  attested  copy  of  sudi  x^ 
tice,  shall  be  suflBcient  proof  of  such  qiervice.  The  party 
himself,  or  any  other  eompetent  person,  may  make  servijoe  of- 
a  copy  of  said  notiooy  and  th^  affidavit  of  the  party  making 
the  service  shall  be  sufficient  prima,  facie  evidence  of  the 
same.  In  all  cases  such  proof  shall  be  filed  with  the  clerk  on 
the  first  day  of  the  term  \  provide^,  that  in  aU  cases  not  oth-  ^ 

erwise  specially  provided  for  by  law,  the  agreement  of  the 
parties,  or  their  attorneys,  in  writing,  shall  answer  in  the 
place  of  notice. 

16.  Motions  shall  be  noted  for  the  second  day  of  the  term, 
dr  sitting  of  the  court,  accompanied  with  copies  of  the  ^dk- 
vits  and  papers  on  which  the  same  shall  be  made,  audi  the 
flotice  shall  not  be  for  a  later  day,  except  when  .  otheryrtse 
allowed  by  law,  unless  sufficient  cause  be  shq\vn  and  con- 
tained in  the  affidavits, .  or  papera  served,  for  not  giving  no- 
tice for  the  second  day.  .  The  ^moyiug.  party  shalL  give  ^pt 
least  one  day's  notice  of  all  motions,  except  when,  from  ab- 
sence or  other  cauae,  service  of  notice  caunot  be  made,  when 
depositing  the  papers  with  the  clerk  of  the  court  shall  be  suf- 
ficient 

17.  In  all  causes  where  the  judgment  of  the  District  Court 
is  affirmed,  interest  at  the  rate  of  six  per  cent,  per  annum 
fihall  be  computed  on  said  judgment  up  to  the  time  of  the  ren- 
dition of  judgment  in  this  court,  and  shall  be  included  there- 
in, and  the  party  shall  be  authorized  to  collect  interest  at  &e 
same  rate  on  the  judgment  of  this  court  until  the  same  ia  sat- 
isfied, and  this  shall  in  all  caisea  be  ezdueive  of  the  statuitory 
damages,  if  any,  for  the  delay. 

18.  In  all  oases,  not  otherwise  specially  provided  for,  where 
judgm^t  may  have  been,  or  shall  b^  rendered  in  thia  court, 
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a  fall  and  correct  transcript  of  such  judgment  shall  be  made 
by  tile  derky  and  a  mandate  shall  issue  from  this  court  to  the 
District  Court  from  which  the  cause  came,  commanding  the 
District  Court  to  cause  the  sam^  to  be  entered  upon  the  reoord 
of  the  proceedings  of  said  courts  and  to  proceed  to  the  en- 
forcement of  the  same  in  like  manner  as  if  the  said  judgment 
had  been  rendered  therein ;  which  said  transcript,  and  the 
■  mandate,  the  said  clerk  shall  make  out  under  the  seal  of  the 
Supreme  Court,  and  deliver  to  the  party  interested  upon  de- 
mand, and  the  payment  of  the  costs  which  have  accrued  in 
this  court;  and  the  party  advancing  such  costs  shall  have  the 
same  remedy  for  the  collection  thereof  against  the  party  con- 
demned in  costs,  as  in  other  cases  where  costs  are  advanced. 

19.  All  causes  upon  the  docket  which  shall  not  otherwise 
be  disposed  of  at  any  term  of  this  courts  shall  stand  continued 
until  the  next  term  of  this  CQurt. 

20.  Whenever  a  justice,  or  other  officer,  approves  of  the 
security  to  be  given  in  any  case,  it  shall  be  the  duty  of  said 
justice,  or  other  officer,  to  require  each  of  the  sureties  to  jus- 
tify; and  unless  the  sureties  shall  together  justify  that  they 
are  worth,  over  and  above  all  debts  and  responsibilities  they 
may  owe  or  have  incurred,  a  sum  equal  to  t^ioe  the  amount 
named  in  the  penalty  of  the  bond,  such  security  shall  not  be 
deemed  sufficient;  provided,  thsd,  if  such  justice,  or  other  of- 
ficer, shall  then  be  of  opinion  that  such  security  is  insuffi- 
cient, he  may  require  other  and  additional  security. 

21.  No  papers  or  records  filed  in  court,  or  in  the  clerk's 
offiqe,  shall  be  taken  therefrom,  unless  by  leave  of  the  court, 
or  upon  the  written  order  of  one  of  the  justices  thereof. 

22.  No  attorney  of  this  court,  or  the  clerk,  shall  be  received 
as  bail  or  security  in  any  ease  in  court 

28.  All  chancery  cases,  brought  up  on  appeal,  shall  stand 
for  hearing  upon  the  same  pleadings  and  evidence  as  in  the 
Distriet  Court,  unless  the  court  shall  otherwise  direct. 
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ROBEKT  THOMPSON,  Plaintiff  in  Error,  v.  JACOB 
BACEENSTOS,  Defaadant  in  Error. 

Error  to  Multnomah. 

1*  A  aoUqii  is  no  part  of  the  record. 

^  A  bill  of  exceptions,  signed  and  sealed  by  the  Judge,  is  tlie  proper 

mode  of  placing  upon  tike  record  inBtructSoi»s  given  and  refused  by 

the  eonrt  to  tiie  jury« 

Action — trespass  quare  dausum  f regit.  Plea^^not  guilty. 
Trial  and  verdict  for  defendant 

After  verdict  and  before  judgment,  the  plaintiff  moved 
^or  a  new  trial,  and  in  arrest  of  judgment  '  The  motion  seta 
&rth  certain  instnietions,  in  the  giving  of  86me,  and  in  the 
itfuaing  of  others  of  "which,  plaintiff  says  there  is  error.  De- 
tendant  insists  that  this  allegation  of  error  cannot  be  consid- 
^,  because  the  proceedings,'  of  which  eomplaint  is  made^ 
ire  not  in  any  legal  or  sufficient  manner  before  this  court 
Ro  bni  of  etzceptions  was  taken  in  this  oa«s;  nor  is  tber» 
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any  order  of  the  court  below  making  plaintifPs  motion  a  part 
of  the  record;  bat  such  motion, i& subscribed  as  follows:  ^'Al- 
lowed,  Thomas  Nelson,  iDistnot  Judge." 

Wait  it  Logan,  for  plaintiff. 

Campbell  d  Boise,  fof^J^endant 

■  •  '      '.  ■  \ 

WiiiiiiAHB,  C.  J.  The  occasion  or  object  of  this  endorse- 
ment cannot  be  determined  by  l3ie  record,  but  it  was  more 
reasonable  to  afuppose  it.wa^^  i^t^^d^^  to  fspist  plaintiff  in 
preparing  a  bill  of  exceptions,  or  for  some  other  temporary 
purpose,  than  to  suppose  it  was  designed  to  make  a  record 
by  which  to  settle  the  rights  of  the  parties  in  the  Supreme 
Court  None  of  the  evidence  or  proceeding  of  the  court  b^ 
low  are  contained  in  the  motion,  except  three  or  four  naked 
instructions;  and  tiiis  makes  it  difficult  to  conclude  that  any 
parties  conceirned,  seeking  or  expecting  a  re-adjudication  in  a 
'^laft  of  final  re&ofrt^  would  hai^e  been  ootitekit  li^ith:isiidi  'an 
imperfect  atateitient  of  the  case.  ^  The  signiBg  .6f  a  party^s 
motion  for  a  new  trial  by  the  judge,  bej^ore  whom  the  motion 
is  made,  with  the  view  of  subjecting  questions  to  the  judg- 
ment of  a  Supreme  Court,  it  a  proceeding  unknown  lo  prac- 
tice and  without  precedent.  Such  an  act,  being  a  total  de- 
parture from  the  known  usages  of  courts,  ought  not  to  be 
taken  as  plaintiff  o6ntendi^  when  it  admits  of  another  and  far 
more  reasonable  construction.  This  oburt  is  governed  by  the 
record,  which  it  takes  to  be  verity,  and  the  moti(ms  of  coun- 
sel in  the  court  below  are  no  more  a  part  of  the  <Tecord  than 
their  arguniients,  unless  made  so  by  the  court;  otherwise 
records  might  be  made  with  reference  to  the  interests  of  the 
parties,  rather  than  the  real  facts  of  the  case.  Thie  written. 
statement  of  counsel,  in  the  shape  of  a  motion,  endorsed  by 
the  judg^  of  the  District  Court  as  ^^correct,''  does  not  be- 
WW^,  by-  virtue,  jof  such  endorsement,  >-a  part  of  the  record. 
Section  19  of  the  Practice  Act  provides,  jthat  when^  excep- 
tions are  alleged  in  any  civil  cause,  it  shall  he  the  duly  of  the 
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judge  ''to  allow  sudi  exceptions,  and  sign  and  seal  the  same, 
and  the  said  bill  of  exceptions  shall  thereupon  become  a  part 
of  the  record  in  such  cause."  Under  this  statute  the  mere 
allowance  of  a  bill  of  exceptiana,  as  this  motion  was  allowed, 
would  not  make  such  bill  of  exceptions  a  part  of  the  record; 
it  must  be  signed  and  sealed^  and  thereupon  it  becomes  a  part 
of  the  record.  Plaintiff  seeks  to  have  his  motion  perform  the 
office  of  a  bill  of  exceptional  when  it  is  neither  sealed,  nor 
made  a  part  of  the  record,  by  any  order  of  court  or  rule  of 
law;  and  does  not  even  show  that  any  objection  was  made  in 
the  court  below  to  the  decision  by  which  it  was  overruled. 
When  a  party  brings  the  record  of  a  District  Court  here  for 
revision,  and  alleges  that  there  is  error  in  suoh  record,  he 
must  show,  not  a  possiUd  or  probable  ease  of  mistake,  but 
positive  error,  injurious  to  his  interests.  This- court  will  not 
go  out  of  the  record,  into  the  regions  of  conjecture,  to  find 
soch  error;  it  must  distinctly  and  affirmatiyely  appear*  The 
law  provides;  a  plain^  simple  and  convenient  remedy  ^upi  a  bill 
of  ^oeptionfiy  if  a  par^  feel  aggrieved  by  the  decision  of  a 
District  Court;  >4lnd  we  cannot ^ permit  the  practice  pursued 
in  this  ease  to  take  the  place  :0f  that  pre^ribed  by  law ;  for, 
independent  of  any  legal  objection,  it  would  not  only  be  per 
plexing  to  the  court  of  review,  but  dangerous  to  the  rights  oi 
parties.  Without  considering  any  other  questions  in  the  case, 
^  judgment  of  the  court  below  is  affirmed. 


THOMAS  STEPHENS,  Plaintiff,  v.  AMI  P.  DENNl 
SON  and  ZACHAEIAH  C.  NORTON,  Defendants. 

Adjourned  from  Washington.    Motion  to  set  aside  executiojh 

and  sale, 

!•  An  ezeention  is  a  "wriV*  within  the  meaning  of  the  let  section  of 
the  Pmetiise  Aet;  -and  after  sale  and  oonveyanoe  ol  real  estate 
nnder  it  will  not  he  set  aside,  hecause  the  sheriff  is  directed  therein 
to  make  ''due  retuni  thereof." 
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.  2.  The  plaintUT  in  execution,  who  b^ys  in  defendant's  piopertj  to 
satisfy  his  debt,  is  chargeable  with  all  irregularities;  bnt  a 
stranger,  who  buys  in  good  faith,  ia  only  chargeable  with  sub- 
stantive defects  in  the  proceedings. 

On  the  4th  of  November,  1861,  Stephens  recovered  a  judg^ 
ment  for  $765  against  Norton  and  Denniaon  in  the  District 
Court  of  Washington  County.  Execution  was  issued  on  the 
23d  day  of  March,  1868,  requiring  the  sheriff,  among  other 
things,  to  make  due  retun^  of  the  writ;  and  on  the  15th  of 
September,  1853,  the  sheriff  returned  that  he  had  levied  upon 
lot  "No.  (2)  two,  in  block  79,  in  Portland,  and  that  on  the 
i 6th  of  July,  1853,  he  sold  the  same  according  to  law,  to  W. 
H.  Bamhart  and  D.  C.  Coleman  for  the  sum  of  $2,700. 

The  sheriff  was  ruled  to  amend  his  return,  which  he  did  by 
showing  that  he  had  posted  up  the  necessary  advertisements ; 
but  instead  of  giving  defendant,  Norton,  a  notice  in  writing 
of  the  time  and  place  of  sale,  h^  told  him  he  had  levied  upon 
the  said  lot,  and  Norton  replied,  '4t  was  nothing  to  him,  as 
he  did  not  own  the  property."  The  date  of  the  levy  does' 
not  appear.  The  sheriff  has  paid  the  full  amoiuit  of  the  exe- 
cution out  of  the  purchase  money  to  Stephens^  and  made  a 
deed  to  Coleman  and  Bamhart  for  the  lot.  Due  notice  of 
this  motion  has  been  given  to  them.  Authorities  cited :  Lee 
V.  Chapman,  6  Humphrey,  281;  WU&m  dk  Wheeler  v. 
Mance  dk  Qollins,  11  Humphreys,  189;  Walter  ei  61  v.  If  el- 
son  et  al,,  1  Swan,  7;  Ja^ckson  v.  Pratt,  16  Johnson,  386; 
Jackson  v.  Davis,  18  Johnson^  10 ;  Jackson  v.  Page,  4  Wen- 
dell, 586;  Jackson  v.  Streeter^  5  Cowen,  629;  Woodcock  v. 
Bennett,  1  Cowen,  737 ;  2  Tidd's  Prac.  1032 ;  4  Bingham, 
147. 

Wait,  for  plaintiff. 

Campbell  &  Boise,  for  defendants. 

Williams^  C.  J.  Norton  now  moved  to  quash  the  execu- 
tion, because  it  commanded  the  sheriff  to  make  due  return 
thereof,  instead  of  commanding  him  to  return  it  %n)iihi$k  thirty 
days  from  its  date. 
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Admitting  a  departure  in  this  execution  from  iSbe  uvaal 
fonn,  it  does  not  follow  that  defendant's  objection  is  well 
taken.  The  object  of  an  execution  is  not  to  convey  legal  in- 
structions to  the  sheriff,  but  to  confer  power.     The  mode  of 

• 

exercising  such  power  when  conferred  is  pointed  out  by  law, 
to  which  the  officer  must  look  for  guidanoe.  Whj  may  not 
the  sheriff  be  referred  to  the  statutes  to  learn  the  time  for  re- 
turn of  process,  whan  he  must  consult  such  statute  to  find  out 
when  and  how  it  must  be  served  I  No^rton  complains  of  an 
^sncfTj  which  works  no  harm  to  him  in  any  way ;  and  to  de- 
stroy the  title  of  a  purchaser  in  good  faith,  because  a  clerical 
expression  is  too  general,  would  be  to  attempt  the  conrection 
of  a  harmless  mistake  by  the  commission  of  a  great  wrong. 
The  command  of  the  writ. objected  to  is  not  contrary  to  law, 
but  consistent  therewith,  and  on  motion  would  be  corrected 
at  any  time  by  the  court  as  a  matter  of  course.  We  are  asked 
to  set  aside  the  sale  because  it  was  made  on  the  16th  of  July, 
1858,  <m  an  execution  dated  March  28d  of  the  same  year,  and 
retrnnabl^  by  law  in  thirty  days.  If  all  this  be  true,  the  sale 
was  irregular.  The  Iowa  act,  subjecting  real  and  personal 
property  to  execution,  was  adopted  (with  some  alteration)  is 
this  territory  on  the  S9tb  of  September,  1849.  This  act  pro- 
vides iksty  when  the  sheriff  levies  upon  real  estate,  he  shal) 
post  up  advertisements  of  the  sale  for  four  weeks,  and  in  ad- 
dition diereto  shall  give  defendant  notice  in  writing  of  such 
sale,  and  makes  executiotDs  returnable  in  seventy  days  from 
date. 

No  change  was  made  in  these  provisions  by  our  legislature, 
except  in  substituting  thirty  for  Beventy  days;  so  that,  while 
the  sheriff  was  compelled  to  give  four  weeks'  notice  of  the  sale 
of  land  on  execution,  he  was  required  to  return  such  execu- 
ticm  in  thirty  days  irom  its  issuance.  In  1861  the  Practice 
Act  was  passed,  the  first  section  of  which  declares,  ^'that  all 
writs,  ismed  by  any  court  of  record  in  this  territory,  shall 
run  in  the  name  of  the  United  States  of  America,  and  bear 
ted  in  the  name  of  {he  clerk  of  said  court;  and  shall  be  sealed 
wHk  (he  seal  of  eaid  eourt,  and  made  returnable  to  the  first 
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day  of  the  next  term  after  the  date  of  said  writ/'  Does  this 
section  repeal  that  part  of  the  act  of  1840,  which  makes  exe- 
cutions returnable  in  thirty  days  ?  An  execution  is  a  writ. 
To  be  regular,  it  must  run  in  the  name  of  the  United  States 
of  America,  must  bear  test  in  the  name  of  the  clerk,  and  be 
sealed  with  the  seal  of  the  court  from  which  it  issues,  so  that 
it  must  conform  to  the  requirements  of  the  said  section  in 
every  other  respect,  if  not  as  to  the  time  of  its  return. 

The  term  all  writd,  as  used  in  this  section,  it  is  argued, 
cannot  be  taken  in  its  broad  sense,  for  then  it  would  include 
writs  oi  habeas  corpus,  mandamus,  Ac  Writs  of  habeas  cor^ 
pus  are  generally  issued  by  the  judge,  and  not  the  court;  and 
it  may  well  be  doubted  whether  any  writ,  issued  under  the 
seal  of  a  court  of  record,  unless  otherwise  specially  provided 
for,  can  be  made  returnable  on  any  other  than  the  first  day 
of  the  next  term  after  its  date.  If  section  first  of  the  Practice 
Act  does  not  intend  all  writs,  as  it  says,  what  writs  does  it 
mean  ?  The  succeeding  sections  of  the  act  mention  writs  of 
capias,  summons,  subpoenas  and  execution,  and  it  would 
be  hardly  fair  to  conclude  that  only  a  part  of  these  were  con- 
templated by  the  first  section.  We  cannot  see  upon  what 
principle  it  is  alleged  that  section  first  applies  to  a  writ  of 
summons,  and  not  to  a  writ  of  execution,  when  they  are  both 
treated  of  alike  in  subsequent  parts  of  the  act.  No  inter- 
ference with  the  act  of  1849  was  intended,  it  is  said,  becj^use 
that  was  a  distinct,  and  full  law  upon  the  subject  of  execu- 
tions ; — so  there  is  a  full  and  distinct  quo  warranto  act ;  yet 
the  section  referred  to  would  certainly  control  writs  of  quo 
warranto.  Nothing  can  be  more  reasonable  than  this  view 
of  the  question ;  for  we  have  only  to  ascribe  an  ordinary 
share  of  common  sense  to  the  legislature  to  suppose,  that, 
while  they  required  four  weeks'  notice  of  a  sale  upon  execu- 
tion,, they  would  give  the  sheriflF  more  than  thirty  days  in 
which  to  perform  his  various  duties  under  the  writ,  and  make 
return  according  to  law.  Officers,  it  is  understood,  have 
generally  proceeded  upon  the  assumption,  that  the  first  see- 
tion  of  the  Practice  Act  embraces  writs  of  execution;  and, 
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itt  eaae»  of  doubt-^admittiBg  this  to  be.one^ — we  are  disposed 
to  follow  tbe  prevailing  oonatruotioi:!  ci  the  law,  for  the  aalee 
of  the  public  good. 

The  motion  to  set  ^side  the  sale  is  also  placed  upon  the 
ground,  that  no  written  notice  thereof  was  given  to  NortoiL 
The  sheriff's  retom  shows,  lihat  when  Norton  was  advised  of 
the  levy,  he  declared  that  ^^it  was  nothing  to  him,  as  he  did 
iKyt  own  the  property,"  and  thus,  it  is  claimed,  be  waived  any 
further  notice  of  the  sale.  If  the  plaintiff  in  execation  were 
purchaser  here,  ike  objection  for  waott  of  notice  might  be 
fatal  to  his  title;  but  to  protect  the  rights  of  an  innocent 
stranger  as  purchaser^  we  are  inclined,  to  hold  that  written 
notice  was  waiv<ed.  .  As  a  general  rule^  when  the  plaintjdS  in 
execoti<Ka.buys  in  the  defeitdanfa  propertry^  to  satisfy  his 
debt,  he  is  chargeable  with  all  irregularities ;  but  a  stranger, 
who  buys  in  good  f  aitii,  is  only  chargeable  with  a  substantiye 
defect  in  the  proceiediings  of  the  offiasr.:  Kortony  in  this  case^ 
either  owned  the  property  or  he  did  not  If  he  did,  then  he 
made  a  false  statement  to  the  sheriff,  inducing  the  belief  that 
no  steps  were  necessarjto  protect  his  rights  at  the  sale,  as  he 
had  none  to  protect;  and  it  would  be  wrong  now  to  allow 
him  to  take  advantage  of  that  false  statement,  by  alleging  for 
error  what  was  the  probable,  if  not  necessary  result  of  his 
own  ocmduct.  If  Norton  did  not  own  the  lot,  then  he  has 
not  been  injured,  and  cannot  complain.  The  sheriff,  it  is 
said,  treated  and  sold  the  property  as  iNToTton's;  iheiiefore, 
he  was  bound  to  give  the  written  notice.  Perhaps  the  plain- 
tiff took  the  risk  of  sale,  and  the  sheriff  proceeded,  believing 
what  Norton  had  said  about  his  ownership  of  the  lot;  but, 
at  any  rate,  he  was  not  prevented  from  regarding  Norton's 
statements  as  a  waiver  of  notice.  When,  as  in  this  case,  the 
money  of  a  bona  fide  purchaser  has  irrevocably  gone  into  the 
hands  of  the  plaintiff  in  execution,  and  the  sheriff  has  made 
a  deed  pursuant  to  sale,  mere  technicalities  will  not  suffice  to 
set  aside  sudi  a  title.  Defendant,  on  execution^  must  show 
aome  positive  injury  to  his  rights,  or,  at  least,  room  for  in- 
jniy;  but  here  Norton  complains  of  a  wmnt  of  notice,  when. 
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in  point  of  faot^  he  was  officially  informed  of  the  levy,  and 
dien  diaclaimed  all  interest  in  the  property  seized,  instead  of 
taking  any  steps  to  protect  himself  from  wrongs  We  think 
that  Norton  ought  to  be  bound  by  his  disclaimer  to  the 
sheriff,  upon  the  well-known  principle,  that  where  a  man  is 
wilfully  silent,  when  he  stands  by  and  sees  property  sold  to 
an  honest  purchaser,  he  is  thereby  estopped  from  afterwards 
asserting  a  right  to  such  property.  "So  doubt  but  that  a  de- 
fendant in  execution  has  a  right  to  have  the  sale  of  his  real 
estate  set  aside  by  motion,  upon  a  proper  presentation  of 
facts  to  the  court;  but  liberal  intendments  will  be  made  in 
favor  of  a  bona  fide  purchaser,  who  has  paid  his  money  and 
taken  a  deed.  If  any  body  must  sustain  injury  in  this  mat* 
ter,  it  should  fall  upon  Norton ;  f or,  if  not  produced  by  his 
acts,  he  had  the  requisite  knowledge  and  means  to  pravent 
it^  while  the  purdiasera,  knowing  that  the  sheriff  had  power, 
were  not  bound  to  inquire  into  the  formal  eorreetneaa  of  his 
proceedings. 
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LEMUEL  SCOTT,  Plaintifi  in  Error,  t.  Alf  OS  COOK, 

Defendant  in  Error. 

Error  to  Tamhill. 


Without  a  bill  of  «zoeption8,  this  court  cannot  notios  errors  in 
proceedings  of  the  court  below,  except  such  as  are  apparent  upos 
the  face  of  the  record. 

This  was  an  action  of  assumpsit,  brought  to  the  October 
Term,  1861,  of  the  District  Court  for  Yamhill  County ;  was 
tried  on  the  general  issue,  and  verdict  rendered  for  plaintiff 
below.  A  motion  was  made  in  arrest  of  judgment^  and  for 
a  new  trial,  reasons  filed,  motion  overruled,  and  judgment 
was  entered  on  the  verdict. 

D.  Logan,  of  counsel  for  plaintiff  in  error, 
A.  E.  Wait,  of  counsel  for  defendant  in  error. 
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MoFaddbk,  J.  This  caae  now  ooines  before  us  for  review. 
Ko  ezeeptions  were  taken  to  tke  ruling  of  the  court  jbolow^  in 
oTeimling  the  motion  of  defendant  to  set  aaide  the  verdict 
and  grant  a  new  trial.  As  to  whether  the  oourt  erred>  it  is 
impossible  for  ub  to  determine.  The  record  shows  no  error. 
The  defendant,  not  having  filed  ^ny  exceptions  to  the  ruling 
of  the  court  below,  so  as  to  make  thp  action  of  that  courts 
and  all  the  evidence  necessary  to  a  correct  determination  of 
the  question,  a  part  of  the  record,  it  is  not  within  the  province 
of  a  Court  of  Error  to  pass  upon  the  questions  presented* 
Section  19  of  the  act,  regulating  the  practice  in  the  District 
and  Supreme  Coorts  of  this  territory,  provides,  that  "if  any 
party  shall  allege  an  exception  to  the  opinion  of  the  court, 
and  reduce  the  same  to  writing,  it  shall  be  the  duty  of  the 
jndge  to  allow  the  said  exception,  and  to  sign  and  seal  the 
same;  and  said  bill  of  CToeptions  shall  thereupon  bec<Mne  a 
part  of  the  record  of  any  such  cause."  The  record  exhibits 
the  fact  that  no  exceptions  were  taken  in  the  court  below. 
Some  papers  on  file  in  this  case  exhibit  the  fact  that  such  a 
motion  was  made,  with  the  reasons  of  counsel;  but  these 
constitute  no  part  of  the  record,  and  are  not  examinable  in 
this  court.  To  this  effect  is  the  ruling  of  this  court,  in  the 
case  of  Thompson  v,  BacJeenstos;  and,  in  support  of  this 
position,  the  autiioritiee  are  abundant.-  (Waffua  v.  Dickey, 
17  Ohio  Rep.  429;  Hicks  v.  Pierson,  19  Ohio  Rep.  426.) 

This  court  will,  however,  reverse  for  error  apparent  upon 
the  record;  and  this^  whether  exceptions  be  taken  to  the  rul- 
ing of  the  court  below  or  not;  and  this  is  the  only  thing  ex- 
aminable upon  a  writ  of  error.     (7  Ohio  Rep.  212.)  . 

Where  the  record  is  regularly  removed  into  this  court,  it 
ifl  our  duty  to  examine  and  see  of  there  be  error.  Unless 
there  be  error,  dear  and  palpable,  Upon  the  face  of  the  rec- 
ord, this  court  will  not  disturb  the  judgment  or  decree  of 
the  court  below. 

The  record  in  this  case,  although  made  up  with  negligence 
inexcusable,  presents  no  such  error  on  its  face  as  would 
warrant  us  in  reversing  the  judgment  of  the  court  below. 
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By  the  statute  Ifiw  of  this  territoiy  a  party^  ^^o  oonoeives 
himself  injured  by  the  rulings  of  the  distriot  judge,  can  al- 
ways protect  himself  by  forcing  such  matter  into  the  record, 
and  making  it  a  part  thereof,  so  as  to  give  himself  the  bene- 
fit of  a  review  of  the  proceedings  in  a  Court  of  Error.  Should 
he  fail  to  do  this,  by  the  e^i^ercise  of  the  proper  vigilance,  he 
cannot  complain  that  a  Court  of  Error  refuses  to  reverse  the 
judgment  or  decree  of  the  court  below,  when  no  errors  are 
made  apparent  upon  the  record.  It  is  also  assigned  for 
error,  that  the  record  shows  a  previous  verdict  for  the  de- 
fendant, not  disposed  of  at  the  time  final  judgment  was 
rendered.  The  record  exhibits  the  fact^  that  the  parties  were 
in  court  when  the  case  was  caDed  up  for  triaL  A  verdict 
was  found  for  the  plaintiff  below,  and  judgment  was  ren- 
dered thereon.  This  judgment  is  the  &ial  judgment  in  the 
ease ;  and  the  plaintiff  in  error  is  concluded,  by  his  own  act 
of  consent  in  going  into  trial,  from  the  assignment  ci  this  in- 
formality for  error. 

Judgment  below  affirmed. 


'i 


UNITED  STATES  OF  AMERICA  v.  TOM. 
Adjourned  from  Clackamas. 

1.  Oreffon  is  not  a  part  of  the  Indian  country,  ns  defined  by  tlie  aet 
of  Congress  of  June  30tb,  1834,  and  consequently,  the  proriaions 
of  that  act  did  not  originally  extend  to  Oregon. 

2.  The  act  of  Congress  of  June  6th,  1850,  by  extending  the  act  of 
June  30th,  1834,  to  Oregon,  «o  far  0$  its  provi^ionB  ma/jf  be  appli- 
cable,  conferred  upon  the  judiciary  of  the  territory  the  power  to 
determine  how  far,  and  in  what  respects,  said  act  is  applicable  to 
the  same.  • 

3.  So  much  of  the  act  of  Congress  of  June  30th,  1834,  as  prohibits 
the  selling,  exchanging,  giving,  bartering,  or  disposing  of  any 
spirituous  liquors  or  wines  to  an  Indian,  is  applicable  to  Oregon, 
and  therefore  the  law  of  the  territory. 

Tom,  an  Indian,  was  indicted,  at  the  last  term  6f  tibe  Dia- 
trict  Court  for  Clackamas  County,  for  selling  liquor  la  the 
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Indiana  A  motion  was  made  to  quaah  the  indiGtmenty  on 
the  ipoand  that  Oregon  was  not  Indian  ooantEy,  and  the 
United  States  law  of  1834  inapplicable. 

i.  Holbroohj  U.  S.  District  Attorney, 

P,  Logan,  for  defendant 

WnjiAMS^  C.  J.  The  question  is  not  free  from  donbt  or 
difficulty.  Oregon  is  generally  supposed  to  be  a  part  of  the 
Indian  country  named  in  the  act  of  Congress  of  June  SOth, 
1834;  but  such  is  not  the  case.  j0 

Great  Britain  and  the  United  States  made  a  treaty  in  1818 
bj  which  the  northern  boundary  of  the  latter  was  extended 
west  on  the  49th  parallel  of  north  latitude  to  the  Stony 
Mountains;  and  the  territory  beyond  this  was  described  as 
country  to  be  held  in  the  joint  occupation  of  the  two  powers. 

The  Eocky  Mountains  then  was  the  western  boundary  of 
the  United  States  for  legislative  purposes,  and  so  continued 
until  1846.  The  act  of  1834  Aows  in  terms^  that  it  was  in- 
tended as  a  country  over  which  the  general  government  had 
absolute  and  exclusive  jurisdiction.  Congress,  by  express 
enactment  in  1850,  extended  said  act  to  this  territory,  for  the 
reason,  as  must  be  supposed,  that  it  was  not  in  force  here  be- 
fore that  time.  The  act  of  1834  then  has  no  vitality  here,  be- 
cause Oregon  is  Indian  country,  but  by  virtue  of  the  act  of 
1850,  which  gives  it  effect  here  so  far  as  its  provisions  may 
be  applicable.*  Is  that  provision  prohibiting  the  sale  of  liquor 
to  the  Indians  applicable  ?  Very  much  of  the  act  of  1834  is 
clearly  unsuited  to  the  present  condition  of  the  country. 
All  whidi  tends  to  prevent  immigration,  the  free  occupation 
and  use  of  the  country  by  whites,  must  be  considered  as  re- 
pealed. Whatever  militates  against  the  true  interests  of  a 
white  population  is  inapplicable.  Reference  can  be  made  to 
DO  law  which,  in  express  words,  or  by  implication,  repeals 
the  provision  in  question;  and  no  good  reason  can  be  as- 
ngned  why  it  should  be  not  held  applicable  to  our  condition. 
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If  required  in  a  country  -wholly  inhabited  by  Indians,  how 
much  greater  the  necessity  for  its  enforcement  here,  where 
defenceless  white  eprsons,  women  and  children,  are  exposed 
to  the  violence  of  drunken  savages.       • 

Selling  liquor  to  Indians  is  not  necessary  to  the  welfare  or 
prosperity  of  the  people  here;  on  the  contrtry,  such  a  pro- 
hibition is  a  blessing  to  the  Indians,  and  highly  promotive  to 
the  safety,  peace  and  good  order  of  the  whole  conmaunily. 

Motion  overruled. 

Olney^  J.  I  concur  with  the  Chief  Justice,  that  no  part  of 
Oregon  is  Indian  country,  as  defined  by  the  act  of  1834,  and 
that  none  of  the  provisions  of  that  act  were  put  in  force  here 
by  the  law  establishing  the  territorial  government.    It  was  a 
local  statute,  and  was  no  more   extended   here   by   the    last 
clause  of  section  14  of  our  organic  act,  than  were  the  local 
laws  of  the  District  of  Columbia.    That  clause  extended  over 
us  the  general  laws  of  the  United  States,  under  which  we 
possessed  the  right  to  import,  and  sell  to  all  classes  of  custo- 
mers, goods  of  any  description,  spirits  and  wine  included.     I 
arrive  at  the  same  conclusion  with  the  Chief  Justice,  that  up 
to  June  5th,  1850,  there  were  no  restrictions  or  regulations 
touching  the  sale  of  spirits,  or  other  commodities  to  Indians. 
On  that  day  Congress  enacted,  "that  the  law  regulatmg  trade 
and  intercourse  with  the  Indian  tribes,  east  of  the    Rocky 
Mountains,  or.  such  provisions  of  the  same  as  may  be  appli- 
cable, be  extended  over  the  Indian  tribes  in  the  territory  of 
Oregon."  The  law  referred  to  is  the  act  of  1834;  by  omitting 
to  declare  which  of  its  provisions,  if    any,    are    applicable, 
Congress  has  devolved  this  task  upon  the  courts.     No  rule 
being  given  whereby  to  determine  which  are,  and  which  are 
not  applicable,  our  first  and  perhaps  most  difiicult  duty  is  to 
fix  upon  such  a  rule.    The  Chief  Justice  thinks  this  particu- 
lar provision  beneficial  to  the  whites,  and  therefore  applica- 
ble.   He  makes  "the  true  interests  of  the  white  population, *' 
oty  in  other  words,  his  ideas  of  what  is  expedient  for  them, 
the  test  of  applicability.    In  this  I  have  not  as  yet  been  able 


)) 


Dec.  1853.]      Uihtsid  States  of  Ams&ioa  v.  Tom.  20 

— ■ — - — -^^ ^ 

to  oonchr.  Congress  has  declared  that  thid  Indian  code,  in 
its  application  to  Oregon,  shall  adapt  itself  to  the  existing 
state  of  things.  If,  therefore,  any  of  its  provisiotts  conflict 
with  existing  laws,  or  rights  nnder  those  la\^,  the  former 
and  not  the  latter  must*  give  way ;  thus  making  the  rights  of 
the  whites,  nnder  existing  laws,  the  test  of  applicability ;  and 
as  the  rights  of  nnrestrained  traffic  with  the  Indians  is  ad* 
nitted  to  have  existed,  tiie  Indian  code  mfost  adjust  itself  to, 
and  not  destroy  that  right 

McEAnDEN^  J,    The  opinions  of  Chief  Justice  Williams, 
and  Justice  Olney,  as  to  whether  the  act  of  Congress  of  1834,  ^^\ 

ciititled  ''An  act  regulating  trade  and  intercourse  with  the 
Indian  tribes,  and  to  prese^e   peace  upon   the   frontiers/'  ^ 

is  applicable  here,  have  been  submitted  to  me  with  a  request^ 
that  I  should  give  ^  opinion  on  what  seems  to  be  a  vexed 
question  in  this  territory.  Upon  an  examination  of  the 
aevenl  acts  of  Congress,  and  the  treaties  of  joipt  occupation 
betiveen  the  United  States  and  Great  Britain,  I  have  no  hesi- 
tation in  stating  the,  conclusions  to  which  I  ha,ve  arrived. 

It  is  proper  to  say  in  this  connection,,  that  this  question 
came  before  the  District  Couxt  of  Clackaoias  County^  on  a 
motion  to  quash  an  indictment  for  the  sale  of  liquor  to  the 
Indians.  I  was  not  present  at  the  argument  of  the  case,  and 
cannot  say  anything  on  the  facts  involved  in  thi^  particular 
case.  On  the  abstract  questions  of  law  I  will  state  my 
opinion.  I  concur  in  opinion  that,  that  whenever  vitality 
the  act  of  1834,  entitled  ''An  act  to  regulate  trade  and  in- 
tercourse with  the  Indian  tribes^'  may  have  in  this  territory, 
is  derivable  from  the  act  of  Congress  of  June,  1850,  which 
extends  the  act  of  1834,  or  so  much  of  it  as  may  be  applica- 
ble, to  the  situation  of  affairs  in  the  territoiy  of  Oregon* 
This  act  is  positive  and  explicit  in  itis  terms;  and,  however 
objectionable  the  exercise  of  the  discretionary  power  con- 
ferred upon  the  judiciary  of  the  territory  of  Oregon  may 
be,  it  is  not  a  conclusive  objection  to  the  exercise  of  the 
power,  if  it  be  clearly  delegated^  as  I  apprehend  it  is,  by  the 
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aet  of  Congress  of  June,  1&50.  If  there  be  any  portions 
of  the  act  of  Congress  of  1834  not  in  contravention  of  a 
subsequent  law  of  Congress^  and  not  ^applicable  to  the  ex- 
isting state  of  affairs  in  this  territory,  sa  much  of  the  act 
must  be  enfcnrced  here,  until  Congress  shall  see  proper,  by 
legislation,  to  diiectotherwiae.  That  the  act  of  Congressof  1834 
does  contain  some  important  provisions  which  may  affect  the 
welfare  of  the  white  settlers,  as  well  as  the  peace  and  quiet  of 
the  Indians,  I  think  cannot  be  well  doubted.  I  nught  refer  to 
sections  12  to  IG  inclusive,  which  embrace  important  pro- 
visions, calculated  to  secure  not  only  the  peace  and  welfare 
of  the  Indian  tribes,  but  their  observance  is  necessary  to  the 
security  of  the  white  population.  Section  30  provides,  **that  if 
any  person  shall  sell,  exchange,  or  give,  barter  or  dispose,  of 
any  spirituous  liquors  or  wine  to  an  Indian,  such  person  shall 
forfeit  and  pay,**  &c.  The  enforcement  of  this  clause  is  impor- 
tant, as  prohibiting  the  sale,  or  giving  of  liquor  to  Indians. 
The  enforcement  of  it  here,  as  has  been  aptly  remai4:ed  by  the 
Chief  Justice,  is  not  only  necessary  to  the  protection  of 
''defenceless  white  persons,  woman  and  children,  who  are 
exposed  to  the  violence  of  drunken  savages,"  but  to  the 
Indians  themselves.  Indian  prosperity  lies  in  the  path  of 
temperance ;  the  reverse  is  certain  and  unerring  destruction. 
This  provision  of  the  act  of  1834  is  well  suited  to  the  state 
of  affairs  here.  Its  enforcement  would  have  a  salutary  in- 
fluence on  the  community.  It  would  contribute  to  the  peace 
and  quiet  of  the  Indians,  and,  as  a  consequence,  prevent  the 
commission  of  crimes.  It  would  not  be  in  contravention  of 
any  act  of  Congress,  or  in  conflict  with  any  of  ^e  laws  of 
this  territory.  The  question,  it  is. true,  is  not  free  from  difli- 
culty;  but  believing  that  no  violence  is  done  to  the  well- 
known  and  established  rules  of  law  in  the  construction  given 
to  the  act  of  Congress,  I  have  been  constrained  to  this  conclu- 
sion. On  this  question,  therefore,  I  concur  with  the  opinion 
of  Chief  Justice  Williams. 

As  to  whether  this  be  Indian  country  or  not,  I  am  not  so 
well  satisfied.    For  the  important  purposes  connected  with 
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the  dTQizttkni  and  aetdement  of  the  ocnmtry,  under  the  laws 
of  GongieBfl^  it  cazmot  well  be  regarded  as  Indian  country. 
Tbe  setdoment  of  ddt  qneetion,  I  tUnk^  is  not  neoeasary  in 
detenmning  whether  the  act  of  Congress  of  1884,  or  any 
part  ^ieof ,  be  in  fteee. 


•r 


JOHN  ICoLA-UGHUN,    FlajatijI   in  Emv,  t.  JOHN  . 

HOOVER,  Defendant  in  Etroc  T 

Reserved  from  Washingtor^ 

1  A  nooMl  law  doaa  not  npaal  a  loraiar  ons,  wSlkeat  a  rapealiog 
ehnae,  or  negative  words,  unless  so  clearly  Kpugnsnt  as  to  implj 
s  aegatire* 

1  A  bodj  of  aflta  im  pqri  fnaimim  ongkt  to  bo  taken  as  ona  aol^  so  far 
u  tbqr  do  not  oonflict  with  oacli  other. 

AnmcFsiT  on  a  promissory  note  for  five  hnndied  and  sixty 
idiaa,  made  on  tiie  aeemd  di^  of  October,  1846,  and  piQrar 
Ue  CDS  year  from  date.  Plea — fitatate  ol  Limitations. 
Demiiner  by  plaintiff. 

WiLLiAics^  C.  J..  On  the  day  of        ,  1845,  the  first 

stati^te  of  limitations  was  enacted  in  this  territory.  On  the 
29th  day  of  September,  1S49,  the  act  of  1845  was  repealed, 
and  a  new  statute  of  limitations  adopted.  On  the  6th  of 
J&naaiy,  1853,  anoUier  ''Act  concerning  the  limitation  of 
personal  actions''  was  put  in  force  without  any  repealing 
clause.  Each  of  these  acts  provides  a  bar  for  an  action  of  as- 
sumpsit, if  not  commenced  within  six  years  after  the  cause  of 
action  shall  have  accrued.  When  the  statute  of  1845  was  re- 
pealed, it  had  run  three  years  against  the  right  to  sue  in  this 
ease,  and  the  defendant  claims  that  these  three  years,  together 
^th  the  succeeding  three  years  under  tbe  act  of  1849,  ought 
to  be  considered  9s  a  bar  to  this  s\iit  This  proposition  i^  oor- 
red^  if  the  act  of  1849  is  not  repealed  b;^  the  act  of  1852.    A 
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seocmd  law  does  not  repeal  a  former  one  without  a  repealing 
clause  or  negative  ^ords,  unless  so  clearly  r^ugnant  as  to 
imply  a  negatiTe.  (.Beaie  v.  Hale,  4  Sow^rci  37 ;  1  Black. 
Com.  89 ;  1  OaUison,  153y  The  Argo  Case,) 

So  far  as  this  kind  of  suit  is  conoemedy  the  act  .Of  1852  con- 
tains no  repealing  clause,  no  negative  words,  no  expressions 
or  ideas  in  any  way  repugnant  to  the  act  of  1849.  The  act  of 
1849  says,  that  ''every  action  of  assumpsit  shall  be  com- 
menced within  six  years  after  the  action  shall  have  accrued.'' 
The  act  of  1852  says,  that  ''all  actions  of  assumpsit  shall  be 
commenced  within  six  years  after  the  cause  of  action  shall 
accrue,  and  not  afterwards."  Cah  these  provisions  be  so 
much  alike,  and  at  the  same  time  irreconcilable  with  each 
other?  If  they  are  not  inconsiatent,  then  both  must  stand; 
but  of  there  is  any  conflict  between  them,  the  former  must 
fall.  Leges  posteriores  priares  contranas  abrogant.  In  the 
ease  of  Davis  et  oL  v.  Fairbaim  et  al.,  8  Howard,  636,  the 
Supreme  Court  of  the  United  States  say,  in  reference  tolegia- 
lation  at  different  times  upon  the  same  subject,  "they  are 
both  affirmative  statutfes^  and  i^aeh  part  of  the  prior  statute  as 
may  be  incorporated  intt>  the  subsequent  one  as  consistent 
with  it,  must  be  considered  in  force.''  "Thi^  is  the  settled 
rule  of  construction." 

The  concurrence  of  the  statutes  in  that  case  was  much  less 
apparent  than  in  the  case  under  consideration.  There  aii  act 
of  1776  provided  that  certain  deeds  should  not  pass  title  "un- 
less acknowledged  before  some  mayor,  chief  magistrate,  or," 
&C.  Another  act,  of  1785,  provided  that  no  estate  shall  be 
conveyed,  &c.,  unless  acknowledged  or  proved  before  a  "gen- 
eral court,  or  court  of  county,  city  or  corporation."  In  1811 
the  deed  in  dispute  was  acknowledged  before  a  mayor  under 
the  act  of  1776,  and  the  court  held  the  acknowledgment  good, 
because  there  was  no  repugnancy  in  the  acts  of  1776  and 
1785.  We  cannot  recognize  this  case  as  a  sound  exposition 
of  law,  without  holding  that  our  limitation  acts  of  1849  and 
1852  are  entirely  consistent  with  each  other.  In  the  case  of 
Wood  V.  U.  8.  A.,  16  Peters,  862,  the  Supreme  Courts  in 
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speaking  of  a  legislative  act,  says,  '%at  it  has  not  been  ex- 
pressljy  or  bj  direct  terms  repealed,  is  admitted;  and  the 
question  resolves  itself  into  the  jnore  narrow  inquiry,  whether 
it  has  been  repealed  by  necessary  implication — we  say,  by 
necessary  implication,  for  it  is  not  sufficient  to  establish  that 
subsequent  laws  cover  some,  or  even  all  the  cases  provided 
for  by  it,  for  they  may  be  merely  affirmative,  or  cumulative, 
or  auxiliary.  But  there  must  be  a  positive  repugnancy  be- 
tween the  provisions  of  the  new  law  and  those  of  the  old,  and 
even  then  the  old  law  is  repealed  by  implication  only  'pro- 
tanto'  to  the  extent  of  the  repugnancy."  "Although  two  acts 
are  seemingly  repugnant,  yet  they  should,  if  possible,  have 
such  construction  that  the  latter  may  not  repeal  the  former."  \y 

{Bac.  Abr.  Statute,  C;  Fosters  Case,  11  Coke,  63y  Weston's 
Case,  Dyer,  347. )  Virtual  appeals  are  not  favored  by  courts. 
A  body  of  acts  ought  to  he  held  as  one  act,  so  far  as  they  do 
not  conflict  with  each  other.  {McOowan  v.  Hay,  5  LUt.  207 ; 
Snell  V.  Bridgwater  Co,  24  Pick,  296 ;  PlarUers'  Bank  v. 
The  State,  6  Stnede  dt  Marsh,  628 ;  4  Watts  &  Serg.  461 ; 
Godard  v.  Boston,  20  Pick.  407.) 

Nothing  can  be  clearer,  than  that  the  acts  of  1849  and  1852 
referred  to,  do  not  conflict  with  each  other,  and,  according  to 
the  Ian?  laid  down  in  the  authorities  above  cited,  must  be  • 
taken  as  one  act  They  are  in  pari  materia,  and,  therefore, 
by  a  well  settled  rule,  they  are  to  be  taken  and  construed  to- 
gether.   (JJ,  8'  V,  Freeman,  3  Howard,  556.) 

The  court,  in  that  case,  says:  "If  divers  statutes  relate 
to  the  same  thing,  they  ought  all  to  be  taken  into  con- 
sideration, in  .construing  anyone  of  them;  and  it  is  an 
established  rule  of  law,  that  all  acts  in  pari  materia  are  to 
be  taken  together  as  if  one  law."  When  we  look  at  all  our 
limitation  acts,  to  ascertain  the  mind  of  our  legislature,  we 
find  a  repealing  clause  in  the  act  of  1849,  but  none  in  that 
of  1852.  We  can  only  explain  the  difference  in  these  two 
statutes  by  supposing  a  difference  of  intention,  and  a  design 
to  let  the  act  of  1849  run  against  those  causes  of  action  upon 

vhieh    it  had  commenced  to    operate.    We  bdd,    therefore, 
Voi 
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that  tlie  act  of  1852  is  a  mere  continuation  of  the  act  of 
1849,  and  that  both  are  to  be  taken,  with  reference  to  this 
case^  as  one  limitation  law.  Can,  then,  a  bar  to  this  suit  be 
allowed,  by  computing  time  before  the  act  of  1849  took 
effect?  Shall  have  accrued,  in  that  statute,  is  peculiar 
phraseology,  and  seems  to  indicate  causes  of  action  then  ex- 
isting. Limitation  laws  effect  the  remedy,  and  the  legisla- 
tive power  has  the  same  right  to  regulate  and  restrict  reme- 
dies upon  causes  of  action  in  existence,  as  upon  causes  of 
action  to  be  created.  When  the  law  is  made  operative  m 
presenti,  courts  cannot  legislate  away  the  effect,  and  declare 
that  it  shall  operate  only  in  futuro. 

Whenever  judicial  tribunals  can  apply  the  remedy  and 
save  the  right,  no  discretion  is  left  by  the  law;  but  all  cases 
must  be  treated  in  the  same  manner,  and  adjudged  upon  the 
^ame  principles. 

We  concur  with  the  Supreme  Court  of  the  United  States  in 
the  opinion  expressed  in  the  case  of  Ross  et  al  v.  Duval  et 
al,  13  Pet.  46.  The  court  there  says,  "it  is  a  sound  princi- 
ple, that  when  a  statute  of  limitations  prescribes  the  time 
within  which  a  suit  shall  be  brought,  or  an  act  done,  and  a 
part  of  the  time  has  elapsed,  effect  may  be  given  to  the  act ; 
and  the  time  yet  to  run,  being  a  reasonable  part  of  the  whole 
time,  will  be  considered  the  limitation  in  the  mind  of  the 
legislature  in  such  cases.''  To  the  same  effect  is  the  decision 
in  the  case  of  Piatt  v.  Sattier,  11  McLean,  146.  In  Oaubier 
V.  Franklin,  1  Texas  Rep.,  the  court  decides,  "that  upon 
the  substitution  of  a  new  term  of  limitation  or  prescription, 
the  time  which  has  elapsed  after  the  maturity  of  the  contract, 
under  the  old  law,  is  to  be  computed,  in  reference  to  its  effect 
under  the  law,  in  ascertaining  the  time  which  would  bar  the 
action  under  the  new  law.  If  one-half  of  the  time  prescribed 
by  the  old  law  had  elapsed  when  the  new  law  was  adopted, 
the  lapse  of  one-half  of  the  time  would  bar  the  right 
of  action."  If  the  legislature  should  pass  an  act,  barring  a 
past  action,  without  any  allowance  of  time  for  the  institution 
of  a  suit  in  future,  such  an  act  would  be  so  unreasonable  as 
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to  amount  a  denial  of  rights  and  call  for  the  interposition 
of  the  oourt 

We  c(Niclude,  then,  that  it  is  the  duty  of  the  court  to  apply 
the  remedy  by  limitation  in  all  cases^  except  where  it  would 
cnt  off  the  right,  and  then  the  court  is  bound,  by  the  funda* 
mental  law,  to  give  a  party  reasonable  time  in  which  to 
escape  the  effect  of  such  remedy.  We  are  aware  that  this 
opinion  cannot  be  reconciled  with  the  case  of  Norris  v. 
Slaughter,  1  Oreen  Rep,;  but  that  decision  was  in  conflict 
with  the  decision  of  two  of  the  present  members  of  this  court, 
as  district  judges  in  Iowa,  and,  we  believe,  contrary  to  the  ^ 

weight  of  authority.  (\ 

The  plaintiff  in  this  case  bad  three  years,  after  the  act  of  "^ 

1849  took  effect,  in  which  to  bring  suit;  and  he  should  not 
complain  if  the  same  sort  of  legislation,  which  has  admon- 
ished him  to  diligence  since  his  right  of  action  accrued, 
should  now  extinguish  that  right  by  giving  effect  to  his  delay. 

Statutes  of  limitation  are  statutes  of  repose.  They  pro- 
mote peace  and  harmony  in  society ;  they  close  the  door  to 
litigadoiDy  and  should,  therefore,  be  favored  by  courts. 

Demurred  overruled* 


LEVI  GANT,  Plaintiff,  v.  EDWIN  P.  DREW,  Defendant. 
Injunction, — Appeal, — Umpqna  County, 

Tbe  franchise  of  keeping  a  ferry  does  not  belong  of  right  to  the  ownei 
of  the  soil;  but  he  is  entitled,  by  the  statutes,  to  the  preference, 
if  he  spplies  before  license  is  granted  to  another. 

Ix  December,  1851,  the  Board  of  Commissioners  of  Ump- 
qna County  granted  to  the  defendant.  Drew,  the  privilege  of 
keeping  a  ferry  over  TJmpqua  River,  at  the  crossing  of  the 
ned  from  Winchester  to  Scottsburg,  and  fixed  the  first  year's 
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tax  at  three  dollars.  There  was  no  treasurer  to  whom  the 
money  could  be  paid  until  April,  1862,  and  it  was  not  paid 
until  September,  1853.  Whether  a  bond  was  given,  rr  a 
license  issued,  does  not  appear.  In  April,  1852,  Drew  again 
applied,  and  the  year's  tax  was  fixed  at  twenty-five  dollars^ 
which  was  paid,  and  a  license  issued  for  the  ensuing  year. 

The  plaintiff,  Gant,  who  owned  the  land,  applied  for  a 
license  at  the  same  time,  and  was  denied ;  but  in  April,  1853, 
he  obtained  a  license  for  a  year,  and  paid  the  tax,  but 
whether  he  gave  a  bond  does  not  appear.  Drew  continued 
to  run  his  boat  until  enjoined  at  the  suit  of  Gant  The  cause 
was  heard  before  Judge  Deady,  at  the  September  term,  1863, 
for  TJmpqua  County,  when  the  injunction  was  dissolved,  and 
the  bill  dismissed,  and  the  plaintiff  appealed. 


Chapman  &  Logan,  for  appellant 
Stratton  S  Harding,  for  appellee. 

Olnby,  J.  The  plaintiff  claims  the  right  to  keep  all  ferries 
established  on  his  hand,  as  incident  to,  and  part  of  his  estate 
in  the  soil;  that  the  statute  recognises  but  does  not  create 
this  right;  and  that  the  grant  of  it  to  a  stranger,  when  the 
^oprietor  was  an  applicant,  was  void. 

Judge  McLean,  in  Bowman  v.  Wathen,  2  McLean,  376, 
lays  down  this  doctrine  in  strong  terms.  In  speaking  of  the 
owner  of  land  in  Indiana,  bounded  by  the  OhioRiver,  he  says, 
'Tie  has  the  right  of  fishery,  of  ferry,  and  every  other  right, 
which  is  properly  appurtenant  to  the  soil;  and  he  holds 
every  one  of  these  rights  by  as  sacred  a  tenure  as  he  holds 
the  lands  from  which  they  emanate/*  He  says,  "this  right 
of  ferry  is  a  common  law  right,  everywhere  recognised  in 
this  country,  and  that  the  statute  was  intended  to  rescue  it 
from  violation."  If,  by  the  right  of  ferry ,  he  means  the  right 
which,  as  he  says,  every  man  has  "to  keep  ferry-boats  for 
his  own  convenience  upon  his  own  land,"  the  proposition  is 
not  only  a  truism,  but  was  out  of  place,  for  the  case  did  not 
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bring  in  question  this  right  of  the  private  use  of  one's  own 
aoil,  b7  passing  over  it  both  by  land  and  water,  but  the  right 
to  ieep  a  public  ferry  for  toll ;  and  this  latter  was  not  neces- 
sarily in  issue,  as  the  t^ise  turned  upon  another  point.  He 
certainly  speaks  of  the  right  to  keep  public  ferries,  when  he 
saysj  "Some  oi  these  rights,  which  appertain  to  the  soil,  are 
of  a  public  nature,  and  the  use  of  them  consequently  sub- 
jects of  legal  control.  Of  this  character  is  the  right  of  ferry.'* 
His  proposition,  therefore,  is,  that  the  right  to  keep  a  public 
feny  for  toll  is  part  of  the  proprietor's  estate  in  the  soil. 

This  proposition  cannot  be  maintained.  There  is  a  toll 
traverse  known  to  the  common  law,  or  rather  to  the  local 
CQStoms  of  England,  which  is  paid  for  the  privilege  of  passing 
with  beasts  in  certain  places,  not  highways,  when  there  is  no 
fight  to  pass  without  the  proprietor's  consent ;  and  if  it  were 
not  forbidden  by  our  statute,  doubtless  ferries  might  be  es- 
tablished here  on  a  similar  principle,  making  the  toll  a  matter 
of  oontract,  until  it  should  grow  into  a  custom.  And  if  a 
public  ferry  should  be  established  where  there  is  no  highway, 
the  owner  would  be  entitled  to  compensation  for  the  use  of 
the  land,  but  not  for  the  ferry,  which  was  never  his,  butwhich 
is  a  thing  newly  located  upon  occasion,  by  act  of  the  govern- 
ment, for  the  use  of  the  publia 

The  right  to  keep  a  public  ferry  for  toll  is  a  franchise, 
which  has  no  existence  in  England,  until  created  by  the  king's 
license,  or  other  proper  authority.  If  held  by  prescription, 
an  ancient  grant  is  presumed,  (8  Bac.  Abr.  114;  1  Black. 
Com.  37,  88.) 

It  is  the  same  in  this  country.  Chancellor  Kent  says,  that 
^'franchises  are  certain  privileges  conferred  by  grant  from 
the  government,  and  vested  in  individuals;"  and  he-  enu- 
merates among  them,  *'the  privilege  of  making  a  road,  or 
establishing  a  ferry,  and  taking  tolls  for  the  use  of  the  same." 
If  they  are  created  by  public  grant,  then  they  do  not  ema- 
nate from  the  land.  No  precedent  is  cited  for  the  mle  laid 
down  in  Bowman  v.  Waihen;  nor  has  anv  like  case  or 
dictum  been  cited  here.     On  the  contrary,  in  Mills  v.  The 
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Commissioners,  3  Scammonfs  Rep.  63,  ferries  are  held  not 
to  appertain  to  the  riparian  owners.  In  the  Nashville 
Bridge  Co.  v.  Shelby^  10  Yerger,  280,  the  owner  is  held  not 
to  be  entitled,  as  a  matter  of  right,  to  keep  the  ferry.  This 
right  has  probably  been  inferred  from  some  ancient  decisions 
in  England,  which  were  carelessly  followed  at  an  early  day 
by  a  few  cases  in  this  country,  that  none  but  the  owners  of 
the  soil  have  a  right  to  use  the  highways  for  ferry  landings. 
(Cooper  V.  Smith,  9  Sergt.  &  Rawle's  Rep.  26.)  But  the 
reverse  of  this  doctrine  was  settled  in  England  by  the  case 
of  Peter  v.  KendcM,  6  Bam.  dt  Cress.  Rep.  703 ;  and  the 
doctrine  of  this  case  has  been  generally  received  in  this 
country.  Chancellor  Kent  says,  that  the  right  to  use  the 
highways  for  ferry  landings,  without  the  consent  of  the 
owners  of  the  soil^  ''is  the  most  reasonable  conclusion  upon 
the  right  to  the  use  of  a  public  highway  to  which  a  ferry  is 
connected.*' 

A  public  ferry  can  seldom,  if  ever,  be  required,  except 
where  a  highway  terminates  at,  or  extends  across  the  water. 
In  the  present  case  the  ferry  is  in  the  public  road,  where  it 
crosses  the  ITmpqua  Eiver;  and  if  the  right  to  keep  it  for 
toll  is  not  inherent  in  the  plaintiff,  as  proprietor  of  the  soil, 
and  the  highway  may  be  used  for  landings  without  his  con- 
sent, it  follows  that  defendant's  ferry  is  no  violation  of  the 
plaintiff's  rights  as  such  proprietor.  The  conclusion  at  which 
we  have  arrived,  by  the  examination  and  comparison  of  the 
few  authorities  within  our  reach,  is  likewise  the  result  of 
reasoning  from  firs^  principles.  When  a  road  crosses  a 
stream,  or  body  of  water,  it  is  not  interrupted,  but  the  water, 
and  the  soil  beneath  it,  within  the  limits  of  the  road,  are  a 
continuous  part  of  the  road ;  and  a  bridge  or  ferry  is  also  a 
part  of  the  road  as  much  as  the  embankments,  excavations, 
pavements,  causeways,  and  other  artificial  improvements  for 
the  ease  of  travel.  The  owner  of  the  soil,  being  paid  there- 
for, or  having  waived  compensation,  has  no  interest,  except 
as  a  citizen  at  large,  in  the  road  as  such,  including  its  bridges, 
ferries  and  other  betterments.     If  he  has  the  exclusive  right 
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to  land  ferry-boats  on  the  shores,  how  can  he  be  denied  the 
exdnsiye  right  of  placing  the  ends  of  a  bridge  upon  them; 
or  the  ezclnsiye  right  of  being  employed  for  tolls  or  other 
reward  to  make  and  keep  in  repair  any  other  work  or  im- 
proYement  that  may  be  needed  in  the  road  elsewhere  upon 
his  land  t  It  might  be  expedient  to  favor  him  with  the  pre- 
ference in  all  these  cases;  and  this  the  statute  does  in  respect 
to  ferries;  but  to  recognise  such  a  right  would  be  as  unrea- 
eonable  in  principle  as  it  is  unsupported  by  authority. 

Sejecting  the  plaintiff's  daim  as  proprietor  of  the  soil,  we 
come  next  to  consider  whether  he  has  been  invested  with  the 
franchise  by  the  action  of  the  Board  of  OonmussionerB.    On  f^ 

this  point  it  is  only  necessary  to  say,  that  the  order  under 
which  he  dainois  is  like  that  in  Oasan  v.  Stone,  decided  at  this 
torm,  which  we  held  to  be  merely  voidL 

The  plaintiff  having  no  title  either  at  eonunon  law,  or 
under  the  statute^  the  deoroe  dismissing  the  hill  must  be 
cffirmei. 


IBSCDAL  C.  CASOK,  Complainant^  ▼.  EDWIN  T. 

STONE,  Defendant 

In  Chancery. 

L  A  ferry  eumot  be  established  by  the  oonnty  eommissionerB  for  a 
TMff.    An  Oder  establishing  a  farry  for  a  year  la  a  nullity* 

i.  They  cah  only  establish  permanent  ferries,  and  grant  perpetual 
Heenses. 

t.  They  may  establish  as  many  ferries,  and  as  near  to  each  other  as 
the  public  neoessities  require,  and  they  are  the  final  judges  of  sueh 
aeeessity. 

This  cauae  was  commenced  in  this  court^  andaninjuG^ction 
waa  issued  in  vacation  restraining  the  defendant  from  keep- 
ing a  ferry  near  the  ferry  of  the  plaintiff,  on  the  Clackamas 
Eiver.  The  defendant  has  answered,  and  now  moves  to  dis- 
solve the  injunction.  The  facts  are,  that  one  Henderson, 
owning  the  land  <m  one  side  of  the  river,  and  wishing  to  es- 


I 


40 


Cason  v.  Stone. 


[1  Oregon 


tablish  a  ferry,  agreed  with  the  plaintiflF,  who  owned  the  land 
on  the  other  8ide,  to  ferry  him  and  his  family  free  of  toll  for 
the  privilege  of  landing  on  that  side,  Henderson  obtained  a 
license  and  established  the  ferry,  and  sold  it  with  the  land  to 
the  defendant.  Both  Henderson  and  the  defendant  have  at 
all  times  performed  their  contract;  bnt  Cason  claims  that  it 
was  limited  to  two  years.  At  the  expiration  of  that  time  he 
obtained  a  license  and  established  a  ferry  near  the  defend- 
ant's and  then  £Ied  the  bill  upon  which  this  injunction  was 
allowed, 

c7.  K.  Kelly,  for  complainant. 


A.  OampbeU,  for  defendant. 

Olney,  J.  The  Board  of  Commissioners  had  power  to  es- 
tablish the  plaintiff's  ferry,  if  the  two  were  necessary  for  the 
public  accommodation,  and  of  that  necessity  they  are  the 
final  judges. 

We  are,  therefore,  to  inquire  whether  the  plaintiff  has  a 
valid  license ;  for  if  not^  the  acts  of  the  defendant  are  not  in- 
ju;rioufi  to  him. 

The  bill  states,  and  the  answer  admits,  that  the  commis- 
sioners granted  to  the  plaintiff  a  license  to  keep  a  ferry  at, 
&c.,  for  the  term  of  one  year. 

If  this  order,  merely  directing  a  license  to  issue,  andneither 
preceded  nor  accompanied  by  an  order  establishing  the  ferry, 
can,  by  extreme  liberality  of  construction,  be  taken  to  import 
an  establishment  of  the  ferry,  still  it  is  an  order  establishing 
a  temporary  ferry  for  a  single  year.  The  statute  requires  the 
commissioners,  when  they  deem  a  ferry  necessary,  "to  estab- 
lish and  confirm  the  same  by  an  especial  order,"  and  then  to 
direct  their  clerk  to  issue  to  the  proprietor  a  license  to  keep 
the  same.  They  are  also  required  to  fix  the  rates  of  toll  "from 
time  to  time."  Such  ferries  are  subject  to  an  annual  tax,  and 
when  any  ferry  is  not  kept  as  required  by  the  act,  they  may 
summon  the  proprietor  and  revdce  his  license.    This  otmtem- 
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plates  that  the  ferry  is  to  be  permaBenty  and  the  right  to  keep 
it  SB  durable  at  least  as  the  life  of  the  license,  unless  sooner 
reviAed.  And  this  is  important  to  the  public  as  a  means  of 
seeoring  safe,  commodious  and  expeditious  passage  at  low 
rates  of  toU.  Oppressive  tolls  would  be  necessary,  if  the  en- 
tire investment  must  be  re-imbursed,  with  a  profit,  in  a  single 
year.  GU)od  ferries  and  cheap  tolls  can  only  be  secured  by 
making  them  a  safe  and  permanent  investment,  as  the  statute 
contemplates. 

As  there  can  be  no  temporaiy  ferry,  this  order  cannot  take 
effect  according  to  its  terms.  ^ 

It  must  be  construed  to  vest  a  permanent  franchise  con- 
trary to  the  expressed  intent,  or  be  treated  as  merely  void* 

When  a  public  body  or  tribunal  exercises  an  inherent 
power,  which,  by  its  very  nature,  necessarily  pertains  to  such 
body  or  tribunal,  the  act  is  valid,  though  not  done  in  the 
mode  directed.  Thus,  if  a  court,  having  inherent  power  to 
decide  a  cause,  or  a  legislature,  having  inherent  power  to  en- 
act a  law,  proceeds  in  a  different  mode  from  that  prescribed, 
the  decision  or  law,  though  it  may  be  erroneous ;  and  in  case 
any  other  tribunal,  body  or  person  possess  the  power  of  re- 
view, may  be  corrected  or  reversed,  is,  unless  and  until  set 
aside  by  a  direct  proceeding  instituted  for  that  express  pur- 
pose, valid  and  binding  on  all  persons  and  things  affected  by 
it.  But  when  such  public  body  or  tribunal  attempts  to  exe- 
cute a  power  not  inherent,  but  specially  given  by  a  statute  or 
other  instrument,  authorizing  it  to  do  a  particular  thing  in  a 
particular  way,  then  the  power  to  do  the  thing  is  inseparably 
connected  with  the  mode  of  doing  it,  and  any  attempt  to  do 
it  otherwise,  or  to  do  less  or  more  than  what  is  authorized,  is 
not  an  exercise  of  that  special  power,  but  an  idle  and  void 
act     (Voorhees  v.  The  U.  8.  Bank,  10  Peters,  449.) 

The  power  to  establish  ferries  appertains  to  the  legislature, 
and  not  to  the  commissioners.  To  the  latter  it  has  been  dele- 
gated by  statute  to  a  limited  extent.  They  are  authorized  to 
create  tliat  particular  class  or  kind  of  feny  franchises  whidi 
vas  thou^t  to  be,  as  a  general  mle^  most  advantageoua  tm 
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the  commimify.  If  any  other  is  to  be  created,  it  must  be 
done  by  the  legislature  directly,  or  by  delegation  of  further 
power.  An  attempt  on  the  part  of  the  commissioners  to  cre- 
ate a  different  one,  either  in  respect  to  duration  or  otherwise^ 
is  not  an  exercise  of  the  power  conferred,  but  an  usurpation 
of  ftirther  power.  And  for  the  court  to  say  that  the  franchise, 
as  intended,  shall  be  construed  into  one  that  was  not  intended, 
woidd  be  to  amend  a  defective  thing  by  legislation,  and  not 
to  ascertain  what  it  really  is  by  adjudication.  We  must^ 
therefore,  hold  it  void. 

And,  being  void,  the  plaintiff  has  no  title,  and  the  injune* 
tion  must  be  dissolved. 


GABRIEL  WINTER  and  B.  G.  LATTIMER,  Plaintiffs  in 
Error,  v.  ZACHARIAH  C.  NORTON,  Defendant 
in  Error. 

Error  to  Washingion. 

1.  The  attachment  act  of  1849  is  not  repealed  by  the  attachment  act 
of  1857,  except  so  far  as  they  conflict.  Both  are  to  be  taken  aa  one 
statute. 

2.  Pleading  to  the  merits  waives  matter  in  abatement. 

8.  When  the  intention  of  one  who  makes  a  writing  is  to  be  judged 
of  by  the  writing  per  ae,  it  is  a  question  for  the  court;  but  when 
a  writing  is  to  1^  judged  of  by  extrinsic  facts,  and  is  a  part  of  a 
transaction,  the  rest  of  which  consists  of  words  or  acts,  the  whole 
evidence  should  he  auhmitted  to  the  jury. 

In  Jnly,  1851,  plaintiff  sued  out  of  the  Washington  Disr 
trict  Court  a  writ  of  summons  in  assumpsit,  which  was  per- 
sonally served  on  one  of  the  defendants,  the  other  not  being 
found.  At  the  same  time  he  filed  a  bond,  and  an  affidavit 
that  the  defendants  were  non-residents,  and  took  out  a  writ 
of  attachment  under  the  provisions  of  the  act  of  1849,  upon 
which  the  goods  of  the  defendants  were  attached,  and  a  bond 
taken  for  their  forthcoming  or  their  value,  to  abide  the  event 
of  the  suit    At  the  retui^  term  before  Pratt^  Justice,  (an  at* 
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torney  sittmg  in  the  judge's  place,  without  objeetion,)  the  de- 
fendants moved  to  quash  the  attachment,  which  was  denied. 
Thej  then  pleaded  the  attachment  in  abatement  of  the  sum- 
mons, which  was  overruled.  They  then  pleaded  non-assu/mp- 
sit,  upon  which  the  plaintiff  had  a  verdict  and  judgment.  A 
writ  of  error  was  brought,  and  the  judgment  and  the  cause 
remanded  "for  further  proceedings  according  to  law/' 

At  the  last  Washington  term,  before  Olney,  Justice,  the 
cause  came  on  for  trial.  The  defendants  again  moved  to 
quash  the  attachment,  which  was  denied.  They  then  offered 
anew  their  plea  in  abatement,  which  was  not  received.  To 
these  rulings  they  excepted.  The  issue  on  the  merits  was 
then  tried,  and  the  plaintiff  again  had  a  verdict  and  judg- 
ment By  a  bill  of  exceptions  taken  at  the  trial,  it  appears 
that  the  defendants  were  a  mercantile  house  in  San  Fran- 
cisco, to  whom  the  plaintiff  consigned  a  cargo  of  lumber  from 
Oregon,  which  they  disposed  of  and  rendered  an  account, 
showing  a  balance  of  four  thousand  dollars  in  their  hands 
subject  to  his  order. 

Some  months  afterward,  defendant,  Winter,  beingonavisit 
to  Oregon,  the  plaintiff,  by  his  agent,  Leland,  demanded  pay- 
ment of  the  balance,  presenting,  at  the  same  time,  a  paper 
writing  in  these  words:  "Zachariah  C.  Norton  demands  of 
Winter  &  Lattimer  the  sum  of  two  thousand  dollars,  due  from 
them  for  money  received  to  said  Norton's  use."  Winter  de- 
nied the  amount,  and  expressed  a  willingness  to  pay  a  less 
sum,  and  wrote  on  the  back  of  the  paper  these  words:  "Pre- 
sented by  Alonzo  Leland,  and  answer,  will  pay  him  amount 
due  as  per  account  rendered  him.  Winter  &  Lattimer."  The 
court  instructed  the  jury,  that  if  the  case  stood  on  the  original 
transaction,  they  might  well  find  the  defendants  to  be  desposi- 
taries  of  the  plaintiff's  money,  and  not  liable  until  a  failure 
to  comply  with  his  order  respecting  it.  "But  that  the  written 
demand  and  refusal,  which  it  is  the  duty  of  the  court  to  con- 
strae,  showed  that  whatever  might  have  been  its  original 
Aaracter,  is  then  was,  or  thereby  became,  a  debt  due  from  the 
defendants  to  the  plaintiff." 
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To  this  instruction  the  defendants  excepted. 
The  errors  assigned  are — 

1.  Kefusal  to  quash  the  attachment 

2.  Eefusa}  to  receive  the  plea  in  abatement 

3.  The  instructions  given  to  the  jury. 

Olney^  J.  No  question  is  raised  as  to  the  regnlarity  of 
the  attachment  xmder  the  act  of  1849 ;  but  the  motion  to 
quash  proceeds  on  the  ground,  that  this  act  was  repealed  by 
the  act  of  1851,  which  took  effect  before  the  commencement 
of  this  suit.  The  act  of  1849  gives  an  attachment  as  aiudlia- 
ry  to  a  suit  commenced  by  process  against  the  person  to 
secure  a  sufficient  fund  for  the  jpayment  of  the  judgment,  to 
be  recovered  against  the  defendant  in  personaan.  The  act  of 
1851  gives  an  attachment  m  rem,  to  subject  dU  the  property 
of  non-residents  and  absconding  debtors  to  distribution 
among  all  their  creditors.  The  combined  effect  of  the  two  is 
to  enable  a  creditor,  whenever  he  can  bring  his  debtor  into 
court  by  personal  service,  to  secure  his  own  debt  by  attach- 
ment; and  as  others  had  equal  opportunity,  he  gets  the 
benefit  of  his  superior  diligence.  But  if  personal  service 
cannot  be  had,  so  that  no  one  is  in  fault,  but  all  equally  un- 
fortunate, then  notice  must  be  given,  and  all  may  come  in 
and  have  distribution.  As  the  act  of  1849  can  have  a  modi- 
fied effect  in  connection  with  that  of  1851,  the  two  must  be 
taken  together  as  one  statute.  {McLaughlin  v.  •  Hoover,  at 
this  term.)  In  refusing  to  quash  the  attachment,  no  error 
was  committed. 

The  plea  in  abatement  presented  the  same  question,  and 
would,  if  received,  have  been  imvailing,  but  it  was  rightly 
rejected  for  another  reason.  By  pleading  to  the  merits,  the 
defendants  waived  the  matter  in  abatement — ^not  that  putting 
on  file  a  plea  to  the  merits  necessarily  waives  a  plea  in  abate- 
ment then  or  before  filed.  That  depends  on  the  course  of 
practice  in  the  particular  court  Where,  as  under  our  prac- 
tice, no  pleas  are  filed  in  \acation,  but  the  issue  is  niade  up  in 
the  hurry  of  the  term,  and  the  cause  immediately  tried,  it  is 
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found  convenient  to  file  at  one  time  all  motions^  demurrers, 
and  pleas  of  whatsoever  nature^  to, be  taken  up  in  their  order; 
bat  by  taking  up  and  proceeding  upon  any  one  of  these,  the 
defendant  waives  those  which  should  have  preceded.  It  is 
said,  however,  that  the  record  shows  these  preliminary  ques- 
tions to  have  been  settled,  and  the  issue  to  have  been  made 
up  by  and  before  a  person  not  authorized  to  hold  pleas  in 
that  court;  and  the  judgment  must  be  supp6scd  to  have  been 
reversed  for. that  cause;  and  when  remanded,  those  former 
pleadings  should  have  been  taken  for  nothing;  and  the  de- 
fendants allowed  to  defend,  as  being  for  thefirsttime  in  court  ^ 

But  the  pleadings  are  the  altercations  of  parties,  and  the  ( 

filing  of  them  is  their  voluntary  act  The  court  has  only  to 
decide  the  questions  raised  upon,  and  the  issues  made  by 
those  pleadings.  If  the  defendants  were  dissatisfied  with  the 
decision  on  their  plea,  because  of  the  alleged  defect  of  power 
in  the  person  making  it,  or  for  other  cause,  they  should  not 
have  waived  that  plea  by  pleading  over,  but  should  have  al- 
lowed judgment  to  go,  and  then  brought  their  writ  of  error. 
Having  taken  their  chances  for  success  in  a  protracted  and 
expensive  litigation  of  the  merits,  they  were  not  at  liberty  to 
fall  back  upon  matter  in  abatement. 

No  repleader  being  awarded  by  this  court,  the  cause  went 
down  for  trial  anew  on  the  issue  in  the  record.  The  District 
Court  was  competent  to  admit  a  new  plea,  if  the  justice  of 
the  case  required  it  But  to  allow  the  general  issue  to  be 
withdrawn,  and  a  plea  in  abatement  filed  for  such  a  cause, 
would  scarcely  have  been  less  than  an  abuse  of  discretion. 
It  was  not  asked  as  a  favor,  however,  but  demanded  as  a 
right,  and  was  properly  refused. 

The  instructions,  excepted  to  and  assigned  for  error,  present 
the  inquiry,  whether  the  effect  of  the  written  demand  for 
payment,  and  the  written  reply,  was  a  question  of  law  for  the 
cmaty  or  a  question  of  fact  for  the  jury.  Law  and  fact  are 
not  always  readily  distinguishable.  In  respect  to  written 
bstmments,  it  is  sometimes  difficult  to  say  where  the  office 
of  the  court  ceases^  and  that  of  the  jury  begins.    When  the 
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intention  of  the  writer  is  to  be  judged  of  by  the  writing,  it 
is  a  question  for  the  court,  but  when  the  meaning  is  to  be 
judged  of  by  extrinsic  facts,  or  when  the  writing  forms  part 
of  a  transaction,  the  rest  of  which  consists  of  words  spoken 
or  acts  done,  or  when,  whatever  its  meaning,  it  is  but  a  cir- 
cumstance tending  to  establish  some  other  fact,  it  is  for  the 
jury  to  say,  whether  the  language  was  used  in  the  sense  im- 
puted ;  or  what  is  the  character  of  the  entire  transaction,  of 
which  the  writing  forms  a  part;  or  what  is  the  truth  of  the 
ultimate  fact  which  it  tends  to  prove.  In  these  cases  the 
writing  must  go  to  the  jury,  to  be  considered  with  the  other 
evidence.  In  this  a  written  and  spoken  demand  were  made, 
and  a  written  and  spoken  answer  given. 

The  spoken  words  were  not  merged  in  the  writings,  but 
the  two  were  concurrent  acts,  and  their  combined  effect  was 
properly  a  question  for  the  jury.  Again,  the  written  answer 
referred  to  an  account  previously  rendered. 

The  original  account  of  sale  showed  a  larger  balance  than 
was  now  claimed,  or  admitted  to  be  due.  The  defendants 
might  well  have  argued  to  the  jury,  that  the  reference  was 
to  the  original  account,  which  placed  them  on  their  right  and 
duty  to  have  the  money  at  San  Francisco,  subject  to  the 
plaintiff's  order;  and  the  plaintiff  might  have  argued  that 
the  reference  was  to  a  later  accounting,  and  amounted  to  a 
promise  to  pay  a  general  bcdance,  thus  making  its  meaning 
and  effect  turn  on  a  disputed  fact  outside  of  the  writing. 

In  determining  conclusively,  as  matter  of  law,  the  effect 
of  these  writings,  which  formed  only  a  part  of  the  transac- 
tion, and  which  also  depended  for  their  meaning  on  a  dis- 
puted extrinsic  fact,  the  court  erred,  and  it  is  not  for  this 
court  to  say  the  defendants  were  not  injured  by  it.  But  for 
that  error,  the  result  might  and  lawfully  could  have  been  dif- 
ferent The  judgment  must,  therefore,  he  reversed,  and  the 
cause  sent  down  for  a  new  triaL 

Judgment  reversed. 


Dec  1863]  Nobton  v.  Wusttesl  47 


*ZACHAEIAH  C.   NORTON  v,    GABRIEL   WINTER 
and  BENJAMIlt  G.  LATTIMER 

In  Oie  matter  of  the  garnishment  of  D.  H.  Lovmsdale. 

The  defendant  in  a  judgment  cannot  be  gamisheed  by  a  creditor  of  the 
plaintiff  therein. 

On  the  8th  day  of  Maj^  1862,  Norton  recovered  a  judg- 
ment against  Winter  and  Lattimer,  for  the  sum  of  $4,496.86. 
Execution  issued  January  17,  1853,  containing  an  attach-  ^ 

ment  daoae,  which  was  served  on  D.  H.  Lownsdale,  as  gai^ 
nishee,  who  appeared  at  the  return  of  such  execution,   and  ^ 

answered  as  follows:  'T!  stand  indebted  to  the  above  de- 
fendants, on  a  judgment  entered  against  me  on  the  20th  of 
October,  1851,  on  the  records  of  the  District  Court  of  this 
<!<nmt7,  for  the  amount  of  $1,400  and  costs  of  suit" 

i.  Campbell,  for  Norton. 

Chapman  S  Wait,  for  defendants. 

WiLLUMS,  C.  J.  Is  Norton  entitled  to  a  judgment  against 
Xownsdale  upon  this  answer  i  Section  42  of  the  practice  act 
provides,  that  in  certain  cases,  a  garnishee  process  may  be 
served  upon  a  person  who  has  "property,  rights  and  credits" 
in  his  hands  belonging  to  defendant  in  execution. 

Section  43  provides  that,  if  such  garnishee  shall  be  found 
indebted  to  said  defendant,  &c.,  judgment  shall  be  rendered 
against  him,  &c.,  and  "such  judgment  shall  bind  all  such 
property,  effects,  rights  and  credits  in  the  hands  of  such  gar^ 
^ishee,  and  the  payment  of  the  amount  of  the  judgment  by 
such  garnishee  shall  operate  as  a  conclusive  bar  to  the  right 
of  any  such  defendant  in  execution  to  recover  the  amount 
paid  under  this  process  against  any  such  garnishee." 

*See  62  Am.  Dee.  297. 
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While  the  comprehensive  expression  of  "property,  rights 
or  credits/'  if  standing  alone,  might  be  taken  to  include  judg- 
ments, we  think  it  is  repelled  by  the  subsequent  provisions  of 
the  statute  for  the  protectioa  of  garnishees.  When  a  judg- 
ment is  rendered  against  a  person  as  garnishee,  the  payment 
of  such  judgment,  the  statute  says,  shall  operate  as  a  conclu- 
sive bar  to  the  right  of  defendant  in  execution  "to  recover'^ 
the  amount  so  paid  against  such  garnishee. 

"To  recover'*  in  law  is  to  "recover  anything,  or  the  value 
thereof,  by  judgment ;  as  if  a  man  sue  for  any  land  or  other 
thing,  movable  or  immovable,  and  have  a  verdict  or  judg- 
ment for  him/'  {Jacah's  Law  Die.  vol.  5,  page  401.)  The 
"right  to  recover,''  then,  as  expressed  in  the  statute,  simply 
means  a  "right  to  obtain  judgment"  The  process  of  garnish- 
ment is  intended  to  lay  hold  of  this  "right  to  recover,"  or 
right  to  obtain  judgment;  but,  after  a  recovery,  as  in  this 
Case  such,  right  ceases  to  exist,  and  of  course  cannot  be  taken 
any  more  than  a  third  person  can  take  a  right  to  sue  on  a 
promissory  note  after  a  judgment  therein  for  the  payee.  The 
payment  spoken  of  in  the  statute  is  to  be  a  "conclusive  bar,"^ 

&C. 

A  "bar,"  in  a  legal  sense,  is  a  plea  or  peremptory  excep- 
tion of  a  defendant,  su£Scient  to  destroy  the  plaintiff's  action* 
{Jac.  Law  Die.  vol.  1,  p.  289.) 

Would  it  not  be  absurd  to  say,  that  the  payment  of  Lowns- 
dale  to  Norton  would  destroy  the  action  of  Winter  and  Latti- 
mer  against  him,  when  such  action  was  ended  by  final  judg- 
ment for  the  plaintiffs  ? 

The  plain  effect  of  these  provisions  is  to  protect  the  gar- 
nishee from  a  second  judgment  for  money  paid  on  another 
and  prior  one,  or,  in  other  words,  to  protect  him  from  two 
judgments  for  the  same  debt.  To  hold  that  the  defendant  in 
one  judgment  can  therefore  be  subjected  to  another  on  ga1^ 
nishee  process,  is  to  hold  that  two  judgments  in  favor  of  dif- 
ferent persons  may  be  rendered  and  remain  of  record  at  the 
same  time,  against  the  same  person,  for  the  same  demand; 
that  executions  may  issue  on  such  judgments,  and  thus  the 
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garnishee  be  driyen  to  the  trouble  and  expense  of  a  suit  to 
protect  himself  from  twioe  paying  the  same  debt. 

A  construction  of  the  statute,  productive  of  such  a  result, 
would  be  dearly  wrong.  In  the  case  of  Howard  v.  Freeman 
ei  d.,  3  Mass.  Bep.  121,  Chief  Justice  Parsons,  under  a  stat- 
ute similar  to  ours,  says :  "It  is  the  design  of  the  statute,  and 
manifestly  just,  that  the  trustee  shall  not  be  twice  charged 
for  the  same  credit;  once  by  the  attaching  creditor,  and 
again  by  his  principal.  The  credit,  therefore,  liable  to  this 
attachnient,  must  be  so  situated  that,  if  it  be  taken  by  the  at- 
taching creditor,  the  trustee  may  legally  defend  himself  when  /($ 
called  on  by  the  principal."  The  same  doctrine  is  affirmed  in 
Prescoa  V.  Parker,  4  Mass.  Bep.  170 ;  Thamdike  v.  De  Wolf,  >^ 
6  Pick  119, 

Garnishee  discharged* 


WABREN  PRATT,  Plaintiff  in  Error,  v.  WILLIAM  M. 

KING,  Defendant  in  Error. 

Error  to  Washington. 

1.  Li  tbe  avtbenticatioii  of  a  leeord  from  any  State,  the  oertlfleate 
of  the  Judge  mxat  show  that  he  is  the  judge,  chief  iustice,  or 
presiding  magistrate  of  the  court  from  which  the  record  comes. 

2.  Tile  official  character  of  the  judge  must  appear  from  his  own  cer- 
tificate. 

The  plaintiff  offered  as  his  evidence  what  purported  to  be 
a  record  from  the  Circuit  Court  of  Kno3:  County,  in  the  State 
of  Missouri ;  to  which  the  defendant  objected,  on  the  ground 
that  it  was  not  properly  authenticated.  Objection  sustained, 
and  plaintiff  nonsuited.  The  following  is  as  much  of  the 
authentication  as  is  necessary  to  show  the  questions  in  the 
decision  of  which  it  is  said  the  court  below  erred.  The  attes- 
tation of  the  clerk,  with  the  seal  of  the  court  annexed,  to 
which  no  objection  is  made;  then  this  follows: 

VoL  1—4 
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"State  of  MiasocBi,  i 
4£A  Judicial  Giraiit.    \ 

"I,  Addison  Reea,  Judge  of  4th  Judicial  Circuit,  do  certify 
that  Jesee  Johu,  whoee  oame  ia  subscribed  to  the  foregoing, 
&C.,  is,  aod  was,  &c.,  and  that  said  certificate  and  attestation 
are  in  due  form  of  law,  &c. 

"Given  this  3d  of  July,  A.  D.  1851. 

"A.  Rbes,  Judge  4th  Judicial  Circuit,  Mo." 

Subjoined  to  which  is  the  certificate  of  the  said  Jesse  John, 
cleric,  Sic,  with  the  seal  of  the  court  annexed,  that  Addison 
Bees,  &c,  "was  and  still  is.  Judge  of  the  4th  Judicial  Cir- 
cuit of  the  State  of  Missouri,  and  Judge  of  the  Clrcait  Court 
in  and  for  said  county  of  Knox,"  &c 

Williams,  C.  J.  The  act  of  Congress  of  1790,  (17.  S. 
Stahites  at  Large,  vol.  1,  p.  123,)  provides,  "That  the  records 
and  judicial  proceedings  of  the  courts  of  any  State  shall  be 
proven,  or  admitted  in  any  other  court  within  the  United 
.  States,  bj  the  attestation  of  the  dei^,  and  the  seal  of  the 
court  annexed,  if  there  be  a  seal,  together  with  the  certificate 
of  the  judge,  chief  justice,  or  presiding  magistrate,  as  the 
case  may  be,  that  the  attestation  ia  in  due  form."  The  second 
oertificate  of  the  clerk  is  no  part  of  the  authentication  of  thia 
class  of  records,  as  provided  by  the  above-cited  act,  and 
therefore  proves  nothing.  It  is  extra-oflBcial,  and  must  be 
treated  as  the  statement  of  a  private  person.  (Oaks  v.  BUI, 
14  PicJc.  442 ;  Wolfe  v.  Washburn,  6  Cowen,  261 ;  1  Greerp- 
leaf's  Evidence,  655.)  In  the  attestation  of  the  clerk,  and  the 
attiempted  certificate  of  the  judge,  there  is  nothing  to  show 
that  Knox  County  is  in  the  4th  Judicial  Circuit;  so  that 
Addison  Rees  may  be  judge  of  said  circuit,  as  he  says,  and 
not  Judge  of  the  Circuit  Court  of  Knox  County,  any  more 
than  of  the  Circuit  Court  of  any  other  county  in  the  State. 

Al]  the  certificates  together,  if  the  third  could  be  included, 
do  not  prove  as  much  as  the  act  of  1790  requires.  They 
show  that  Addison  Reea  is  Judge  of  the  Circuit  Court  of 
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Knox  County,  but  not  that  lie  is  **ihe  judge,  chief  juttiee,  or 
presiding  magistrate*'  of  said  court 

For  aught  that  appears,  the  Circuit  Court  of  Knox  County 
may  consist  of  three  judges,  and  of  each  it  might  he  said, 
as  in  the  certificate,  he  "is  judge  of  said  court,'*  hut,  non 
constat,  that  he  is  the  judge,  which  implies  unity,  or  the  chief 
justicej  or  presiding  magistrate,  which  implies  more  than 
one.  The  authentication  is  defective,  and  the  judgment 
must  be  affirmed.  (Stephenson  v.  Bannister,  3  Bibb.  369 ; 
Kirkhnd  v.  Smith,  2  Martin,  497;  1  Oreenkafs  Ev.  661.) 


NIMROD  O'KELLY,  Plaintiff  in  Error  v.  TERRITORY 
OE  OREGON,  Defendant  in  Error; 

Error  to  Benton, 

1.  The  LegislatiTe  Assembly  may  authorize  a  district  judge  to  appoint 
a  time  for  holding  a  special  tenn  of  the  District  Court. 

2.  Error  will  not  be  presumed  in  the  acta  and  decisions  of  a  District 
Court;  it  must  affirmatively  appear  from  the  record. 

KniBOB  0'Kei.ly  was  indicted,  tried,  convicted  of  the 
crime  of  murder  and  sentenced  to  be  hung,  at  a  special  term 
of  the  District  Court  in  Benton  County,  holden  on  the  29th 
day  of  June,  1852.  He  sued  out  a  writ  of  error  and  super- 
sedeas; and  now  comes  with  the  record  in  the  case,  alleging 
various  errors  in  the  proceedings  and  judgment  of  the  court 
below. 

J.  K.  Kelly,  counsel  for  plaintiff  in  error. 

jB.  p.  Boise,  for  defendant  in  error. 

Williams,  C.  J.  Error  is  assigned,  in  the  first  place,  be- 
cause the  special  term  was  unauthorised  by  law,  and,  in 
support  thereof 9  it  is  argued  as  follows :  The  organic  act  pro- 
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Tides  that  the  Dietrict  Court  sha]!  be  held  "at  sudi  times 
and  places  as  may  be  prescribed  bj  law,"  but  plaintiff  in 
error  was  tried  at  a  term  of  the  District  Court,  held  at  a 
time  appointed  by  the  judge ;  therefore,  the  proceedings  are 
Toid. 

The  premises  are  correct ;  but  the  concltisiou  does  not  fol- 
low. The  act  of  Assembly  (Oen.  LawB,  pL  100)  requires  any 
one  of  the  district  judges  to  hold  a  special  term,  &c.,  and 
the  said  district  judge  is  authorized  to  appoint  a  day,  &c 
When,  therefore,  a  district  judge,  pursuant  to  the  power  con- 
ferred upon  him  by  this  act,  appoints  a  day  for  a  special 
term  of  the  District  Court,  such  day  is  a  time  "prescribed 
by  law,"  or  legal  authority. 

The  act  of  the  judge  i?  made  law  by  the  law-making 
power.  If  time,  fixed  by  legislative  enactments  for  holding 
a  special  term  of  the  District  Court,  is  time  "prescribed  by 
law,"  then  time  fixed  by  a  district  judge  for  such  purpose  ia 
time  "prescribed  \f^  law;"  for  the  latter,  by  the  expressed 
will  of  the  former,  is  invested  with  all  power  over  time 
iu  that  matter,  when  circumstances  arise  evoking  the  exer- 
cise of  such  power.  To  fix  a  time  for  holding  a  District 
Court,  it  is  said,  ia  an  act  of  legislation,  and  no  judicial 
officer,  or  other  person,  can  be  empowered  by  the  legislativo 
assembly  to  do  such  an  actj  for,  delegates  non  potest  dele- 
gare. Delegated  power,  as  a  geueral  rule,  cannot  be  redele- 
gated ;  but  the  Legislature  of  Oregon  do  not  exercise  delegated 
power.  Their  right  is  not  derived  from  Congressional  acts 
or  conventional  charters,  but  from  the  people,  and  is,  there- 
fore, an  original  and  inherent  right  to  malie  all  laws  that  the 
legislature  of  any  sovereignty  can  make,  not  inconsistent 
with  the  Constitution  and  laws  of  the  United  States.  The 
people  of  Oregon,  then,  can  accommodate  themselves  as  to  the 
times  and  places  of  holding  courts,  as  they  see  proper,  unlesa 
prohibited  by  some  competent  authority.  The  only  pretence 
of  prohibition  is  found  in  the  requirement  of  the  oiganio  act, 
whic^  says,  that  District  Courts  "shall  be  held  at  the  times 
and  plaoea  prescribed  by  law."    Admitting,  for  the  sake  of 
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aigmnent,  that  a  time  appointed  by  a  judge,  under  the  act 
in  question,  is  not  ^^time  prescribed  by  law/'  in  the  sense  of 
the  organic  act,  then  it  does  not  follow  that  such  appoint- 
ment is  prohibited,  and,  therefore,  void«  When  the  organic 
act  declares  that  the  District  Courts  shall  be  held  '^at  times 
and  places  prescribed  by  law,"  it  describes  a  duty  of  the  ju« 
dieiary,  not  the  limits  of  legislative  power.  The  judges  are 
required  to  hold  courts  ^^at  times  and  places  prescribed  by 
law,"  so  that  regular  terms  may  be  secured  to  the  people ; 
but  no  power  is  taken  from  the  Assembly  to  provide  for 
special  terms,  nor  are  the  judges  forbidden  to  hold  other  than 
the  regular  terms^  if  litigants  in  person,  or  the  people  in  due 
form,  consent  to  such  other  and  special  terms. 

To  say  that  a  judge  cannot  appoint  a  time  for  holding  a 
court,  is  to  strip  him  of  all  judicial  functions^  except  at  the 
regular  and  stated  terms  of  his  court  How  can  a  judge  pro- 
vide for  hearing  applications  for,  or  motions  upon,  writs  of 
injunction,  attachment,  ne  exeat  habeas  corfvjs,  &a,  if  he  has 
no  power  to  say  when  such  applications  or  motions  shall  be 
beard  ?  Should  the  legislature,  without  specifying  time,  im- 
pose npon  a  judge  the  duty  of  hearing  and  determining  a 
case,  the  devolution  of  such  duty  would  carry  with  it  the 
right  of  saying  when  the  proceedings  should  take  place;  so 
that,  in  one  view  <A  the  subject,  the  appointment  of  a  time  is 
as  much  an  incident  of  judicial  authority  as  an  emanation  of 
legislative  power. 

Special  terms  of  the  district  Court  are  proper;  for  while 
they  prevent  trouble  and  expense  to  the  public,  they  save 
the  prisoner  from  punishment  without  conviction,  and  thus 
motives  of  humanity  and  expediencr^  harmonize  with  those 
principles  of  law  upon  which  such  terms  are  clearly  sustain* 
able.    {Harriman  v.  The  State,  2  Oreen,  270. ) 

Error  is  assigned,  in  the  second  place,  because  the  judge 
did  not  give  the  prisoner  ten  days'  notice  of  the  courts  as  re* 
quired  by  statute. 

The  force  of  this  assignment  is  hardly  perceived,  for  while 
it  assorts  that  the  prisoner  did  not  have  ten  days'  notioOi  the 
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record  eaja  tluit  the  court  was  holden  on  the  29th  dajof  June, 
1852,  "after  more  than  ten  days'  notice  to  Nimrod  O'Kelly." 
Wei^t  ought  not  to  be  attached  to  tliia  statement  in  the 
tranacript,  it  ia  said^  because  it  is  the  dei^'s  recital  of  what 
transpired  out  of  court  No  part  of  this  record  can  be  dis- 
carded as  the  private  production  of  the  clerk,  for  it  was  made 
under  the  direction  of,  and  a[^roved  hj,  the  judgment  of  the 
court,  and  is  the  written  nncontradictable  evidence  of  what 
such  court  said  and  did  in  this  case;  and  proves,  if  it  proves 
anything  at  all,  that  the  court  found  the  fact  to  be,  that  more 
than  ten  days  notice  of  the  term  had  been  given  to  the  plain- 
tiff in  error.  Again,  no  objection  was  made  to  a  trial  in  the 
eourt  below  by  the  prisoner  for  want  of  notice ;  therefore,  it 
must  be  presumed,  as  the  jurisdiction  of  the  court  is  not  con- 
cerned, that  ihe  notioe  was  given  aoccffding  to  law.  {Frier  v. 
The  ataie.  8  Eow.  Miss.  422.) 

But  it  is  further  argued  for  ^is  assignment  oi  error,  that 
it  is  an  assignment  for  error  in  fact;  that  the  plea  of  in  nuUt> 
est  erraixtm  admits  the  truth  of  the  alle^tion  as  to  want  of 
notice.  "If  an  error  of  fact  that  is  not  assignable  be  assign- 
ed, and  in  nullo  at  erratum  be  pleaded,  it  is  no  confessttm ; 
as  if  it  be  assigned  that  such  a  day  there  was  no  oomnM»i 
pleas  sitting,  because  that  is  against  the  record ;  so,  if  a  man 
says  that  he  did  not  appear,  and  the  record  says  he  did,  in 
nuUo  est  erratum  is  no  confession,  but  a  demurrer,  because  it 
is  against  the  record."  (Cro,  Car,  12,  29,  62;  YeU>erton, 
58 ;  1  Vent.  252 ;  3  Keb.  229 ;  1  Lev.  76.) 

Error  ie  assigned,  in  the  third  place,  because  the  indictment 
does  not  chatge  plaintiff  in  error  with  "feloniously  killing," 
&0.  Our  statute  declares,  that  "if  any  person  shall  pui^ 
posely,  and  of  deliberate  and  premeditated  malice,  kill,"  &c., 
"such  person  shaU  be  deemed  guilty  of  murder."  The  in- 
dictment  charges  that  "Nimrod  0'£elly  purposely,  and  of 
deliberate  and  premeditated  malice,  did  kill,"  &&  The 
words  of  the  statute  are  transferred  to  the  indictment,  and  if 
they  describe  murder  in  the  one  place,  they  of  course  de- 
scribe it  in  the  other.    Murder,  by  the  common  law,  was  the 
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'%loni<n]s  killmg/'  &c.,  therefore  the  neoessily  in  charging 
the  crime  to  say^  ^'did  f elonioufily  kiU ;''  but  murder  in  this 
territory  is  a  statntory  offence^  and  the  indictment  is  suffi- 
cient if  it  follow  the  statute.  ( U.  8.  v.  Lancaster,  2  McLean j^ 
431;  Stale  v.  Neal,  2  Black.  548;  Chambers  v.  People,  4. 
ScanL  351.)  'Nothing  need  be  stated  in  the  body  of  an  in- 
dictment, which  is  not  required  to  be  proved  upon  the  trial, 
in  Bopport  of  the  charge.''  (Sec.  48,  chdip.  4,  Criminal  Pro- 
eeedi$igs.)  Certainly,  nothing  more  need  be  proved  than  is 
stated  in  this  indictment 

£nor  is  assigned,  in  the  fourth  place,  because  the  county 
oonmiissioners  did  not  select  the  juries.  Section  2  of  the  act 
regulating  the  mode  of  selecting  jurors,    (Oen.   Laws,   p.  ^^ 

161,)  provides  that  at  least  thirty  days  previous  to  the  sit- 
tiDg  of  the  court,  the  commissioners  shall  select  twenty-three 
good  and  lawful  men,  &c.,  and  deliver  a  list  to  the  derk,  who 
shall  thereupon  issue  a  venire  to  the  sheriff,  directing  him  to 
smmnon  the  persons  so  selected.  Section  2  of  the  act  rela- 
tive to  special  terms,  provides  that  the  clerk  shall  issue  a 
venire  requiring  the  sheriff  to  summon  at  least  twenty-four 
competent  persons,  ftc  Manifestly  a  difference  is  made  by 
th^e  statates,  for  in  the  one  case  the  jurors  are  to  be  selected 
by  the  county  commissioners,  at  least  thirty  days  before  the 
term  of  court  at  which  they  are  to  serve,  while,  in  the  other 
case,  not  more  than  ten  days  need  elapse  between  the  ap- 
pointment of  the  term  and  the  day  on  which  it  commences. 
The  sheriff,  in  one  case,  is  directed  to  summon  twenty- 
three  persons  "selected;"  in  the  other,  he  is  to  summon 
twenty-four  competent  jurors,  &c.  The  common  law  mode 
of  selecting  jurors  is  prescribed  for  special  terms,  and  a  statu- 
tory mode  for  regular  terms.  The  jurors  were  rightly  sum- 
moned in  this  case. 

Error  is  assigned,  in  the  fifth  place,  because  the  court  did 
not  comply  with  the  following  section  of  the  statute:  *T[t 
shall  be  the  duty  of  the  District  Court  to  cause  each  member 
of  the  grand  jury  to  be  sworn  and  examined  as  to  his  qualifi- 
cations to  serve  as  a  juror."    (Sec.  6,  Chap.  3,  Crimdnai  Pro- 
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eeedings.)  Twenty-four  "good  and  lawful  men,"  as  it  ap> 
pears,  were  "empanneled  and  sworn,"  so  that  the  court  in 
Bome  way  determined  that  the  grand  jarora  were  "good  and 
lawful  men,"  or,  in  other  words,  mai  duly  qualified  to  act  as 
grand  jurors ;  and  this  decision,  like  all  others,  we  must  sup- 
pose was  made  upon  sufficient  and  legal  evidence,  until  the 
contrary  appears.  The  contrary  does  not  appear ;  iheref<H«, 
we  conclude  that  the  jury  was  legally  empaneled,  {Com- 
monwealth V.  Parieer,  2  Dich.  649.) 

Error  is  assigned,  in  the  sixth  place,  because  the  journal 
entries  do  not  show  that  any  indictment  was  found  against 
plaintiff  in  error.  This  assignment  is  true  in  point  of  fact; 
but  avails  nothing,  fw  such  entry  is  not  required  by  law^ 
where  the  accused  was  in  custody,  as  in  this  case.  The  indiot- 
meat,  the  statute  says,  "ahall  be  filed  and  remain  aa  a  pub- 
oil  record."  The  indictment,  therefore,  by  filing,  becomes 
accessible  to  all  persons  concerned,  and  proves,  per  k,  by 
whom  it  was  found,  against  vibam  and  for  what  crime,  in  as 
full  and  public  a  manner  as  the  minutes  of  the  court  could  be 
nude  to  prove  such  facts.  No  entries,  descriptive  of  the  in- 
dictment, can  be  necessary,  unless  a  part  is  better  than  the 
whole,  or  a  copy  is  more  certain  than  the  originaL  The 
record  is,  in  this  respect,  perfect 

Error  is  assigned,  in  the  seventh  place,  because  the  petit 
jury  was  not  r^ularly  empanneled.  The  record  shows  that 
"the  defendant,  having  been  brought  into  court,  thereupon 
came,  as  a  jury,"  &c.  Certain  peracns  it  seems  "came  as  a 
jury,"  but  objection  is  made,  because  it  does  not  appear  that 
they  were  drawn  and  called  according  to  law.  Nothing  need 
be  more  certain  in  legal  procedure  than  that  these  persons, 
when  they  "came  as  a  jury,"  did  not  come  as  volunteers  to 
try  the  cause,  but  as  they  were  called ;  and  surely  no  one  will 
pretend  that  the  minutes  of  the  court  must  show  that  the 
deA  wrote  their  names  on  slips  of  paper,  put  them  into  a 
box,  and  thus  go  into  all  the  details  of  drawing  a  jury.  This 
objecticm  was  not  made  at  the  time  the  jury  was  empanneled, 
and  cannot  therefcoe  be  now  entertained.  Chief-Justice  Blacky 
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of  Pennsylvania  in  the  late  case  of  Jewell  v.  The  Common- 
walth,  says:  It  would  be  a  very  great  public  naiafortane  if 
a  person,  charged  with  a  public  pScnce,  could  sit  by  while 
he  was  tried  by  a  jury,  to  whom  he  makes  no  objection,  and 
after  a  verdict  against  him  on  the  merits  of  his  cause,  set  it 
aside,  on  account  of  accidental  and  unavoidable  irregularities 
in  the  summoning  or  calling  of  the  jurors,  by  which  he  was 
not  prejudiced. 

Error  is  assigned,  in  the  eighth  place,  because  the  verdict 
was  not  rendered  in  open  court.  Belative  to  this  point  it 
appears,  by  the  record,  that  "the  jury,  after  a  short  absence,  ^ 

retnmed  into,  court  the  following  verdict,"  &c  Strictly 
speaking,  to  return  a  thing  means  to  serve,  or  carry  it  back ;  \. 

but  the  expression  here  used  is  common  in  legal  phraseology, 
and  its  meaning  cannot  be  mistaken ;  for  where  it  is  said  that 
a  jury  have  returned  their  verdict,  it  is  understood  that  they 
have  brought  their  decision,  into  court,  because  no  other  mode 
of  returning  a  verdict  is  known  to  our  laws  or  practice. 
Possibly  the  verdict  was  returned  in  the  absence  of  the  jury, 
as  has  been  suggested ;  but  the  record  does  not  show,  or  even 
make  it  probable  that  such  was  the  case ;  and  bare  possibility 
is  far  from  proof  of  error. 

Error  is  assigned,  in  the  ninth  place,  because  the  prisoner 
was  not  present  when  the  verdict  was  rendered.  Doubtless  it 
was  error  in  the  court  below  to  receive  the  verdict  in  the  ab- 
sence of  the  plaintiff  in  error,  if  such  was  the  fact  The 
prisoner  was  placed  at  the  bar,  the  witnesses  testified,  the 
arguments  were  made,  and  the  instructions  given,  and  the 
jury  retired,  and,  "after  a  short  absence,  returned  their  ver- 
dict," all  of  which  took  place  at  the  same  meeting,  or  sitting 
of  the  court ;  so  that  the  inference,  in  fact,  is  strong,  that  the 
prisoner  having  been  brought  into  court,  remained  there  until 
tlie  verdict  was  delivered,  or  that  meeting  of  the  court  was 
ended.  The  presumption  does  not  arise,  as  contended,  that 
^en  the  jury  took  the  case,  the  prisoner  was  remanded  to 
jiil,  for  the  directiosna  of  the  court  as  to  that  matter  would  be 
« the  eircmnstances  of  the  particnlar  case  might  require. 
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The  plaintiff  here  cliarges  error  upon  the  c»urt  helow,  which 
is  denied  I^  the  prosecution.  No  record  or  other  eridenoe  i» 
adduced  in  support  of  such  charge;  but  we  are  called  upon 
to  presume  error,  simply  because  it  is  alleged,  contrary  to  the 
well-known  rule,  that  plaintiffs  in  all  courts,  and  in  all  cases, 
must  prove  their  claims  and  charges,  or  be  defeated.  Wrongs 
are  never  presumed  against  private  persons,  mu(di  less  should 
violations  of  law  be  presumed  against  a  court  in  discharge  of 
a  solemn  and  sworn  duty.  But  the  error,  it  is  said,  lies  in  the 
defects  of  the  record,  not  in  the  state  of  the  facts.  This  po- 
sition is  untenable.  The  Suprome  Court  of  Illinois,  in 
McKinney  v.  The  People,  2  Oilman,  540,  says:  "In  a  crimi- 
nal case,  after  the  caption,  stating  the  time  and  place  of  hold- 
ing the  court,  the  record  should  consist  of  the  indictment, 
properly  endorsed,  as  found  by  the  grand  jury,  arraignment 
p£  the  accused,  his  plea,  the  empanneting  of  the  traverse  jury, 
their  verdict,  and  the  judgment  of  the  court;  this  is  all,  in 
general,  that  the  record  need  state."  The  Supreme  Court  of 
Iowa,  in  HaTriman  v.  The  St/Ue,  2  Oreen.  270,  referring  to 
the  above  decision,  say :  "This  we  consider  a  safe  rule,  com- 
prehending all  that  is  necessary  to  be  enrolled,  as  cMiatitnting 
the  record  proper  in  the  case."  Upon  exceptions  the  rule  is 
the  same  in  criminal  as  in  civil  cases..  (Slaier  v.  The  People, 
2  Gomstoch,  198;  Wiley  v.  The  People,  3  Hill.  194.)  The 
case  of  Dunn  v.  The  Commonweallh,  6  Ban^s  Rep.,  seems  to 
conflict  with  the  above  authorities  in  some  respects,  but  it  is 
adapted  to  the  peculiar  practice  in  Pennsylvania,  requiring 
great  strictness  in  the  record;  for  prisoners  are  there  not 
allowed  to  except  to  any  of  the  opinions  or  acts  of  the  court 
before  which  they  are  tried. 

Prisoners  in  our  courts  are  provided  with  coanael ;  con- 
fronted with  the  witnesses  against  them ;  allowed  to  except 
to  all  the  court  says  or  does  upon  trial ;  and  it  is  no  hardship 
to  say  that,  if  they  have  any  objection  to  the  acts  of  the  tri- 
bunal before  which  they  are  tried,  they  shall  make  these 
objections  known  to  such  tribunal,  or  forever  after  hold  liieir 
peaoe. 
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Time  was  when  the  unfortanate  accused  was  dragged  to 
trial  without  counsel,  or  a  fair  chance  for  self-defense ;  then 
other  rules  prevailed,  and  courts  tried  to  make  technicalities 
the  means  of  justice;  but,  when  prisoners  come  before  our 
ooorts  with  more  privileges  and  presumptions  in  his  favor 
than  he  otherwise  could  have,  these  olden  rules  cease  with 
the  reasons  on  which  they  rested,  and  criminals  cannot  be 
allowed  to  take  refuge  from  the  judgments  of  our  liberal 
laws  in  the  cobwebs  of  an  antiquated  practice.  The  lawful 
import  of  these  views  to  the  plaintiff  in  error  is  not  forgotten ; 
but  criminal  laws  were  made  to  prevent  crime,  and  their 
firm  enforcement  by  courts  is  a  duly  as  plain  as  it  is  painful. 
Executive  clemency  may  be  interposed  in  one  case  and  with-  ^i^ 

held  in  another,  as  a  matter  of  discretion,  but  this  decision 
must  be  followed  hereafter;  and  if  judicial  compassion  now 
bends  the  laws  to  suit  a  seemingly  hard  ca^e,  a  door  m^y  be 
opened  dirou^  which  the  midnight  assassin  and  mercenary 
murderer  may  escape  from  the  punishment  due  to  their 
crimes. 

Judgment  affirmed. 

Olnst^  J.^  having  been  of  counsel^  did  not  ait  in  this 
cause. 


JOSIAH  L.  PARRISH,  Plaintiff,  v.  THOMAS 
STEPHENS,  et  als.,  Defendants. 

Referred  from  Washington. 

1.  No  particular  time  is  necessary  to  establish  an  abandonment  of 
land  to  the  oubUo. 

1  It  18  sufficient  if  it  be  used  by  the  public,  with  the  assent  of  the 
owner,  for  such  time  that  an  interruption  would  be  an  injury. 
Each  case  depending  on  its  own  circmnstanoea. 

Thib  is  a  suit  in  chancery  by  the  owner  of  property  on 
Water-street  in  Portland,  to  enjoin  the  proprietors  of  the 


/^ 
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town,  and  iheir  vendees,  from  erecting  bnildingB  on  the  river 
bank,  in  front  of  tJie  plaintiffs  premises.  The  bill  was  filed 
in  1850,  and  an  injunction  allowed  by  Pratt,  Justice ;  after 
which,  the  proprietors,  particularly  Coffin,  as  he  states,  act 
on  foot  a  compromise  with  the  citizens,  whereby  a  portion  of 
the  levee  wa&  to  be  private  property,  and  the  remainder  a 
public  way;  and  pending  the  negotiation,  Cc^Bn  and  others, 
claiming  under  the  proprietors,  erected  valuable  buildings 
on  the  disputed  ground,  llie  compromise  failing,  the  parties 
revert  to  their  original  righta,  and  bring  the  title  of  the  entire 
levee  imder  adjudication. 

The  cause  came  on  to  he  heard  in  the  Washington  District 
Court,  and  under  a  late  statute  has  been  adjourned  to  this 
court  for  decision.  The  record  and  depositions  are  too  volu- 
minous to  be  set  forth,  but  the  prominent  facta,  and  the  most 
material  evidence,  will  be  found  in  the  opinioa  of  the  court. 

J.  McGabe,  for  plaintiff. 

A.  GampheU,  for  defendants. 

Olitbt,  J.  In  184fi,  F.  W.  Pettigrove  and  A.  L.  Lovejoy, 
as  joint  owners,  laid  out  the  town  of  Portiand,  and  caused  a 
plat  to  be  made  exhibiting  blocks  of  lots,  designated  by  num- 
bers, with  blank  spaces  between  them,  which  coalesced  with 
each  other  at  their  intersections,  and  with  the  surrounding 
blank  spaces  at  the  sides  of  the  plat  Near  the  first  row  of 
Uodffl  the  Willamette  Biver  ie  laid  down  at  sudi  a  distance 
as  to  leave  a  narrow  strip  between,  which,  owing  to  the 
meanders  of  the  river,  is  of  variable  width,  being  in  some 
places  narrower,  and  in  others  wider,  than  the  blank  spaces 
between  the  rows  of  blocks.  The  front  row  of  blocks  is,  at 
the  lower  end,  deflected  from  a  right  line,  to  conform  to  the 
bend  of  the  river,  by  which  means  it  continues  of  the  same 
width  as  the  intervals  between  the  blocks,  instead  of  narrow- 
ing to  a  point  as  it  otherwise  would.  The  aizes  of  the  lots 
and  blocks,  and  the  width  of  these  several  spaces,  are  not 
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marked;  nor  is  there  any  evidence  on  the  face  of  the  plat 
that  the  spaces  were  intended  for  streets,  except  that  they 
fonn  a  connected  net-work  of  open  space  among  and  in  front 
of  the  blocks,  making  all  the  lots  accessible  from  each  other  - 
and  from  the  river,  which  is  here  an  arm  of  the  sea,  within 
the  ebb  and  flow  of  the  tide,  and  a  resort  for  shipping. 

Upon  this  strip  of  ground,  between  the  river  and  the  front 
row  of  blocks,  the  obstructions  are  being  erected*  The 
proprietors  claim  that  the  street  in  front  does  not  cover  the 
entire  strip,  but  leaves  a  narrow  margin  along  the  bank,  not 
dedicated  to  the  public,  and  on  which  they  have  sold  lots  >i 

and  erected  buildings.     Their  right  is  contested  by  the  citi- 
zens, who  claim  the  entire  strip  as  public  ground ;  and  whether  "^ 
it  be  public  or  private  property,  is  the  question  to  be  decided. 

Upon  the  face  of  the  plat  there  is  the  same  evidence  that 
this  strip  is  a  street,  as  that  those  spaces  are  streets  which 
separate  the  rows  of  blocks.  The  cross  streets  terminate  at 
its  inner  edge,  and  do  not  traverse  it  and  terminate  at  the 
river;  and  if  it  be  not  a  street,  then  the  continuity  of  the 
streets  is  broken,  and  half  the  lots  fronting  on  this  strip  are 
inaccessible  without  passing  over  private  property.  Indeed, 
it  is  admitted  to  be  a  street,  and  its  eastern  boundary  alone 
is  disputed.  But  the  plat  Carries  on  its  face  no  evidence  of 
any  other  boundary  than  the  river.  As  before  stated,  neither 
the  width  of  the  strip,  nor  the  width  of  a  street  to  be  taken 
out  of  it,  is  stated;  nor  is  any  line  drawn  upon  it  between 
the  front  lots  and  the  water  line  of  the  river;  nor  is  any  other 
intimation  given  that  the  entire  strip  is  not  as  much  a  street 
as  the  entire  strip  between  any  two  rows  of  blocks.  It  is  not 
nnreasonably  wide  for  the  quay  of  a  commercial  town,  but 
on  the  whole,  rather  narrow  for  that  purpose,  being,  in  much 
of  its  extent,  narrower,  and  but  for  a  slight  curve  in  the  river 
would  be  nowhere  wider  than  the  ordinary  streets  of  the 
town.  And  yet,  from  its  location,  it  must  necessarily  be 
much  more  used  than  any  other,  for  the  carting  of  goods,  and 
for  the  ordinary  uses  of  city  streets ;  and  besides,  it  must  be 
^  receptacle  of  all  the  goods  imported  and  exported  by  the 
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veeaels  resorting  there.  It  ia  quite  as  important  to  the  town 
proprietors  ae  to  the  individual  lot  holders  and  other  citizens, 
that  the  loading  and  unloading  of  vessels,  which  confers 
-  upon  the  town  its  principal  importance,  should  not  be  em- 
barrassed b;  the  caprice  snd  avarice  of  private  persons  who 
might  own  the  land  adjacent  to  the  water;  and  they  appear 
by  the  face  of  the  plat  to  have  adopted,  as  reaBonable  men, 
the  iisual  and  proper  means  of  guarding  against  this  evil. 
That  this  street  was  intended  to  adjoin  the  river,  to  form  the 
connecting  link  between  all  the  highways  of  the  town  and 
the  great  highway  of  water,  npon  which  the  town  is  depend- 
ent, is  therefore,  both  reasonable  in  itself,  and  apparent  from 
the  face  of  the  plat 

The  Supreme  Court  of  the  United  States,  in  passing  up<Hi 
a  similar  case  which  arose  in  Pittsburg,  appears  to  have  con- 
sidered such  a  plat  sufficient  proof  that  the  street  extended  to 
the  river.  They  aay  "there  is  nothing  on  the  plat  which 
shows  any  limit  to  the  width  of  Water-street,  short  of  the 
river  on  the  south.  If  a  line  had  been  drawn  around  its 
southern  limit,  there  would  have  been  great  force  in  the  ail- 
ment, that  the  ground  between  such  line  and  the  water  was 
reserved  by  the  proprietors,"  (Barclay  v.  Howdl,  6  Peter*. 
498.)  And  the  Wellsville  case  was  decided  the  other  way  by 
the  Supreme  Court  of  Ohio,  because  there  was  such  a  line,  as 
well  as  a  natural  boundary,  namely,  a  precipitous  bluff, 
siaag  the  brink  of  which  the  outer  line  of  the  street  was 
drawn  upon  the  face  of  the  plat  The  street  was  bounded  on 
the  plat  by  two  parallel  straight  lines,  and  in  the  open  space 
between  them  was  written,  "width,  66  feet;"  and  the  strip 
between  this  street,  thus  marked,  and  the  river,  irom  the  top 
of  the  bluff  to  the  water,  was  from  150  to  200  feet;  uearlv- 
equal  to  a  row  of  blocks  in  Portland.  It  was,  therefore,  evi- 
dent, from  the  plat  and  topography  of  the  place  that  the  street 
was  confined  to  the  level  ground  and  the  top  of  the  bluff; 
and  there  being  no  other  evidence  of  dedication,  but  rather 
the  contrary,  the  strip  was  held  to  be  private  proper^. 
(McLaughlin  v.  Stephens,  18  Ohio,  94.)  In  Louisiana,  where 
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tUs  subject  assumed  mitisual  importance  from  the  widening 
of  these  quays  by  alluvial  d^osits^  and  where  it  has  been 
thoionghly  studied  and  discussed,  such  plats  are  considered 
suffident  evidence  of  dedication;  and  Chancellor  Kent  cites 
approvingly  the  opinion  of  Cfhief-Justioe  Martin  of  that 
State — a  jurist,  venerable,  he  says,  for  his  age,  learning  and 
character — ^that  when  the  plan  of  a  city,  fronting  on  a  naviga- 
ble river  or  the  sea,  has  an  open  space  between  the  front  row 
of  houses,  or  street,  and  the  water,  in  public  use,  it  becomes 
a  part  of  the  port,  without  any  other,  designation  or  evidence 
of  dedication.  (8  Kent,  428,  note.)  This  is  precisely  such  a  ^ 

case,  such  a  plat,  such  a  strip  and  such  a  public  use  of  it  And 
if  the  case  stood  upon  this  alone,  there  would  be  very  little  '\ 

danger  of  error  in  pronouncing  in  favor  of  the  dedication. 

Before  dismissing  the  case  as  made  by  the  plat,  it  is  proper 
to  notice  a  document  which  is  relied  on  as  a  limitation  of  the 
street  to  a  part  only  of  this  strip.  Only  a  copy  of  the  plat  is 
in  evidence  admitted  by  both  parties  to  be  correct,  except  as 
enlarged  by  subsequent  additions.  The  absence  of  the  origi- 
nal, which  was  made  for  the  proprietors  by  Brovni,  the  sur- 
veyor, is  unaccounted  for.  The  document  referred  to  is  upon 
a  sheet  exactly  Uke  that  on  which  the  plat  is  copied ;  and  the 
back  of  the  plat  is  placed  against  the  face  of  the  document, 
and  the  two  are  pasted  together  at  the  upper  edge,  so  as  to 
appear  like  a  single  sheet,  and  so  that  the  document,  if  its 
presence  were  suspected,  or  the  duplication  of  the  sheet  dis- 
covered, is  to  be  found  by  raising  the  plat  at  its  lower  edge. 
The  document  is  in  tabular  form.  The  columns  are  headed, 
Tespectively,  "To  whom  sold,^'  "When  sold,'*  "No.  of  block." 
Id  this  tabular  exhibit  of  sales  one  entry  only  is  made, 
namely:  "William  Warren,  January  1st,  1848,  Lot  4,  Block 
27.''  As  a  caption,  over  the  top  of  this  table  of  sales  is  writ- 
ten: "All  lots  are  60  by  100  feet  Water-street,  in  front  of 
Mods  Nos.  4  and  6,  is  80  feet  wide,  in  front  of  blocks  Nos. 
1  and  8,  is  60  feet  wide.    All  other  streets  are  60  feet  vnde." 

When  aiid  by  whom  this  copy  of  the  plat  and  this  private 
^ocozDent  were  made,  does  not  appear.    The  plat  shows  more 


66  pAEEtSH  T.  STBPHEH8.  [1  Oregon 

to  sU  of  diean.  If  any  other  street  were  wider  or  nuTower 
than  described,  surely  the  excess  could  not  be  added  to,  or 
the  deficiency  taken  from  the  adjacent  lots ;  and  if  lots  were 
found  greater  than  described,  surety  the  proprietors  could  not 
reclaim  the  excess.  The  streets  and  lots  are  marked,  as  well 
as  their  dimensicxis  given.  The  boundaries  ot  Water-street 
as  marked,  are  the  river  on  the  one  side,  and  the  fnmt  lota 
(0)  the  other.  If  the  quantity  exceeds  the  description,  the  ez- 
MW  may  aa  well  be  taken  frcnn  aae  side  as  the  other — as  well 
next  the  lots  as  next  the  river.  But  the  rule  in  all  such  cases 
is,  that  the  land  within  the  actual  boundaries,  and  no  more, 
passes  by  the  deed  or  plat,  or  other  conveyance,  be  it  mora  w 
lees  than  the  quanti^  assumed.  '  The  grantor  is  neither  al- 
lowed to  redaim  an  excess,  nor  required  to  make  up  a  de- 
ficiency. This  being  a  conveyance,  not  of  so  wide  a  strip, 
bat  of  a  particular  strip,  between  marked  boundaiies,  d&- 
aeribed  as  of  certain  widths  at  certain  places,  the  memoran- 
dum containing  that  descripticm  must  give  way  to,  and  can- 
not overrule,  those  boundaries,  if  the  two  conflict  In  no 
view  that  we  can  take  of  this  document,  therefore,  can  it  af- 
fect the  prima,  facie  dedioaticn  appearing  cm  the  faoe  of  the 

But  the  docmnentaiy  evidence  is  not  the  only  nor  the  prin- 
cipal baus  oi  the  plaintiff's  claim. '  He  insists  that  the  pro- 
prietors, in  disregard  of  plats,  lines,  memorandums  and  di- 
n)ensi<Hi8,  did,  in  fact,  set  off  this  ground  for  a  street  and 
levee ;  and  he  dainu  to  have  proved  this  by  witnesses  to  the 
original  act  oi  dedication,  and  to  the  subsequent  conduct  and 
deolarationB  of  the  proprietors,  rapeatedly  re-affirming  it,  and 
to  the  general  belief  and  expectation  q£  the  citizens,  thereby 
knowingly  and  intentionally  produced,  and  to  their  public 
and  notorious  use  of  the  ground  for  the  purpose  of  the  dedi- 
cation in  puieuanoe  of  that  belief.  The  f<dlowing  is  the  sub- 
stance of  the  testimony  relied  upcm,  so  far  as  it  relates  to  the 
acts  and  declarations  of  the  original  proprietora.  Lovejoylaid 
out  the  town  jtnntly  with  Pettigrove.  CcHnmenced  near 
vhere  the  foe.UMf»  stood  in  1852,  and  ran  down  the  river 
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to  the  claim  line^  aUowing  safficient  spaoe  for  a  street  at  the 
begmning  and  terminaiion,  running  a  straight  line  from  point 
to  point,  without  regard  to  the  bend  of  the  river.  The  front 
rem  of  buildings  is  now  on  this  line.  ^'All  from  the  street 
to  the  river  was  to  remain  as  public  property,  open  and  free/' 
Understood  himself  and  Fettigrove  to  be  perfectly  agreed  to 
this.     Warren,  in  negotiating  for  lots,   objected   to  one  on  ^ 

aooomit  of  the  slaughter-house  on  the  river  bank  in  front 
Pettigrove  replied  it  was  there  temporarily,  and  could  be  re- 
moved at  any  time;  and  he  exhibited  the  original  plat,  and 
another  with  additions,  on  neither  of  which  were  any  lots  laid  ^ 

oat  in  the  strip ;  and  he  stated  that  he  did  not  intend  to  sell  f 

any  lots  on  the  bank  of  the  river,  nor  let  buildings  go  up  \ 

there.  The  citizens  always  claimed  it  as  public,  and  it  was 
CQnmKaly  understood  to  be  so.  Heard  Pettigrove  say  it 
was  pnbUc.  Stephens — ^Frequently  conversed  with  Petti- 
grove about  the  strip.  He  always  refused  to  sell  lots  in  it, 
and  said  he  intended  it  should  remain  open  as  a  wharf.  Has 
heard  Pettigrove  say  when  ofFering  to  sell  lots  on  this  street, 
that  they  were  valuable,  because  the  ground  in  front  of  them 
would  be  left  open  to  the  river.  Ross — ^Heard  Pettigrove 
Bay  that  the  strip  was  to  remain  open.  WiUan — ^Was  joint- 
owner  with  Pettigrove  of  block  one.  It  was  common  report 
that  ^  river  bank  was  public.  OoiLch — ^Understood  Petti- 
grove, whilst  owner,  to  say  the  strip  was  public  property.  The 
lots  on  the  west  of  it  were  called  front  lots,  by  Pettigrove  as 
well  as  others.  Pettigrove — ^Did  not  lay  out  the  strip  into 
lots.  Does  not  remember  having  told  any  one  it  was  public 
property,  or  that  he  so  intended  it.  Might  have  said  so  when 
in  a  pet,  or  under  the  influence  of  intoxicating  drink.  Lots, 
50  to  100  feet  Streets,  60  feet,  except  i'Voni-street,  oppo- 
JBite  blocks  4  and  5,  where  it  is  some  30  or  35  feet,  as  will  be 
aeen  by  the  original  plat  Has  seen* a  true  copy  in  the  hands 
of  the  mayor.  [This  is  the  copy  in  evidence.]  Carter — 
Pettigrove  held  out  the  inducement  to  me  that  I  should  have 
die  refusal,  by  gift  or  purchase,  of  that  part  of  the  strip  in 
front  of  my  lota     At  another  time,  standing  at  the  wharf, 
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PetiigroTe  said  that  property  immeduitely  in  frcut  vould 
some  day  make  him  a  fortune.  Has  heard  Pettigrore  aaj  it 
was  piiUio  property.  He  waa  in  a  little  pet  after  he  bad 
Bold.  King — Inquired  of  Pettigrore  and  Lovejoy,  and  thej 
told  him  ihe  ground  was  public  Again,  in  1860,  Pettigrore 
made  the  same  statement.  He  was  angiy  with  Lownadale. 
Brmth — Thia  ground  was  generally  understood  to  be  a  public 
levee.  Kever  heard  it  questioned  till  1850.  The  lots  on  the 
west  side  of  it  were  called  fn»U  lota  by  the  prc^riebws  and 


Here  is  the  testimony  of  one  of  those  who  laid  oat  the 
town,  and  not  contradicted  I^  the  other,  of  an  express  setting 
apart  of  this  ground  for  the  use  alleged.  Pettigrore  does 
not  say  it  was  not  set  apart,  but  merely  Utat  be  does  not  re- 
member baring  said  so.  Six  witeesaes,  howerer,  testify  tliat 
he  made  that  statement  on  more  than  that  number  of  different 
occasions.  His  memory,  saying  nothing  of  his  reraci^,  can- 
not, therefore,  be  trusted.  The  defendants  brought  this  wit- 
ness from  Puget  Sound,  where  his  deposition  could  hare 
been  taken  quite  as  well,  if  the  facts,  as  they  lay  in  his  mem- 
,ory,  were  desired,  and  where  he  could  hare  testified  free 
from  suspieitm,  in  order  to  take  his  deposition  under  their 
personal  superintendence.  And  yet,  after  that  unusual  pro- 
ceeding, for  which  be  declared  he  should  be  well  paid,  and 
after  opportunity  for  private  conf erwioe,  they  omitted  to  aak 
him  the  question  whether,  in  laying  off  the  town,  "All  from 
the  street  to  the  river  was  to  remain  as  public  property,  open 
and  free;"  though  the  object  of  that  long  journey  was  to 
disprove  that  very  fact,  to  which  Lovejoy  had  already  testi- 
fied, and  of  which  he  was  the  only  remaining  witness.  No 
reason  can  be  imagined  for  this  omission,  except  Uie  know- 
ledge  obtained  by  those  interviews,  that,  with  all  his  frailties, 
he  could  not  be  trusted  -to  answer  that  decisive  question.  It 
is  enough,  however,  that  Lovejoy  swears  positively  to  the 
act  of  setting  it  off,  and  the  purpose  for  which  it  was  done, 
in  wludi  act  and  intent  both  proprietors  cCHLCorred ;  ntme  of 
which  is  denied  by  Pettigrove ;  and  that  this  original  aot  of 


^\ 
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dedication,  thus  satisfactorily  established^  was,  for  a  series  of 
years,  repeatedly  confirmed  by  the  declarations  and  conduct 
of  Pettigrove,  contemporaneously  with  a  corresponding  use 
of  the  ground  by  the  public,  in  full  confidence  of  their  right, 
with  his  knowledge  and  without  objections,  as  a  mass  of  testi* 
mony  shows.  This  produces  unhesitating  belief  in  the  mind 
of  the  court  that  the  strip  wa$  thrown  out  to  the  public, 
preciselj  as  Lovejoy  states. 

And,  without  any  such  original  dedication,  the  abandon- 
ment of  this  land,  from  1845  to  1850,  to  the  free  and  appar- 
ently rightful  use  of  the  public,  of  itself,  under  the  circum- 
stances, estops  the  proprietors  from  re-asserting  their  owner- 
ship, and  lender  the  documentary  evidence,  and  the  evidence  v, 
of  express  dedication,  of  little  consequence ;  for  he  who  in- 
duces the  public  to  believe  his  land  a  gift^  or  knowingly 
permits  them  to. use  and  treat  it  as  their  own,  until  they 
have  so  accustomed  themselves,  and  adjusted  their  property 
and  aeconunodated  their  business  to  it,  that  they  cannot, 
without  detriment,  be  dispossessed,  confers  a  right  which  he 
can  no  more  resume  without  wrong,  than  he  can  rightfully 
aeize  what  was  acquired  otherwise  than  by  his  gift.  Turpe 
ed  fidem  fallere,  *T!t  is  base  to  disappoint  the  expectations 
we  have  authorized,'^  is  the  key-note  of  the  common  and  the 
ciWl  law,  of  which  equity  is  compounded.  It  is  a  funda- 
mental principle  of  natural  justice,  pervading  all  systems  of 
jurisprudence,  and  common  to  all  countries  where  man  is 
civilized.  {Rughy  Charity  v.  Merriweather,  11  East,  372, 
note;  Jarvis  v.  Dean,  3  Bingham,  447 ;  Oamble  v.  8t  Louis, 
12  Missmm,  en.) 

In  the  8t  Louis  Case,  one  who  had  left  open  an  alley 
through  his  ground  for  his  private  use,  and  allowed  the  pub- 
lic also  to  use  it  and  treat  it  as  a  street,  for  two  years,  with- 
out objection,  was  held  to  have  dedicated  it  to  the  use  of  the 
public  as  a  hi^way,  and  was  denied  the  right  to  re-assert 
his  title.  No  particular  length  of  time  is  npcrs>ary  to 
^blish  an  abandonment  of  land  to  the  public.  It  is  suf- 
ficient if  it  be  i^ed  by  the  public,  with  the  assent  of  the 
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owner,  for  such  time  that  an  interruption  would  be  an  in- 
jury— each  case  depending  on  its  own  circumstances.  (Cw»- 
cinnaii  v.  While,  6  Peters,  481;  and  the  St.  Low*  Oase 
above  cited.) 

The  concurrence  of  the  testimony  with  the  plat  produces  a 
degree  of  certainty,  unusual  to  litigated  cases,  that  the  pro- 
prietorship  came  to  the  present  owners  incumbered  with  the 
public  easement  Of  this  they  had  notice,  both  actual  anjd 
constructive;  for  it  was  open  and  notorious;  and  the  testi- 
mony, which  is  too  voluminous  for  quotation,  fully  shows 
that  they  recognised  and  respected  the  puUic  right,  until, 
after  much  importunity  from  some  of  the  witnesses,  and, 
doubtless,  others,  who  had  an  itching  palm  for  this  attractiTe 
property,  they  yielded,  one  of  them  after  another,  to  the  de- 
sire and  hope  of  reclaiming  the  tempting  prise.  The  testi- 
mony of  Carter  shows  that  he  succeeded  in  turning  the 
thoughts  of  Pettigrove  wistfully  in  that  direction.  The  same 
appliances  were  brought  lo  bear  upon  his  successors.  It  was 
the  work  of  time  for  the  poison  to  produce  its  effect;  and 
then  the  plat,  with  its  front  street  bounded  by  the  river,  had 
been  so  long  before  the  public  eye,  and  the  publio  had  so 
long  used  the  whole  street  accordingly,  in  the  full  belief  of 
their  right,  and  the  proprietors  had  so  often  encouraged  that 
belief  by  declaring  it  destined  for  that  use,  that  the  time  waa 
passed  when  it  could  be  rightfully  or  successfully  reclaimed, 
even  if  it  were  not,  as  Lovejoy  proves  it  was,  originally  so 
intended. 

The  wharf,  on  which  stress  is  laid,  and  the  slaughter-house, 
which  Pettigrove  explained  as  temporary,  are  not  evidence 
of  privat4?  property  against  such  clear  proofs  of  dedication. 
Even  the  sale  of  lots  and  the  erection  of  permanent  buildings 
have  been  held  not  to  disprove  a  dedication  otherwise  estab- 
lished, as  appears  by  the  Cincinnati  Case,  above  cited,  and 
the  Lebanon  Case,  9  Ohio,  80.  Neither  is  the  state  of  titles 
in  Portland  material.  In  that  respect,'  it  is  also  identical 
with  the  Cincinnati  Case,  where  the  title  was  in  the  United 
States,  who  had  bargained  it  to  Symmes,  and  he  to  the  iawm 
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proprietOTB;  and  yet  the  Supreme  Court  of  the  United  States 
held  the  dedication  good. 

We  have  passed  over  the  question  whether  it  was  strictly 
regular  for  the  plaintiff  to  bring  thia  suit  in  his  own  name. 
If  the  bill  had  been  demurred  to^  or  the  objection  taken  by 
the  answer,  perhaps  an  amendment  would  have  obviated  any 
real  or  supposed  defect,  and  so  brought  the  merits  to  judg^ 
ment.  As  the  parties  appear  to  have  waived  technicalities, 
and  to  have  sought  the  opinion  of  the  court  upon  the  main 
question,  that  alone  has  received  attention. 

We  have  also  disr^arded  the  numerous'  objections  to  tes- 
timony, found  scattered  through  the  depositions.  A  motion 
to  suppress  depositions^  or  parts  of  depositions,  must,  in 
equity,  precede  the  hearing,  as  at  law  it  must  precede  the 
swearing  of  the  jury ;  because,  if  suppressed,  it  may  be  nec- 
essary to  continue  the  cause,  or  take  other  steps  to  replace 
the  evidence  thus  excluded. 

The  ground  being  adjudged  a  highway  and  public  levee, 
it  becomes  a  question  what  order  should  be  made  respecting 
the  several  buildings  erected  upon  it  pending  this  litigation. 

That  they  were  wrongfully  placed  there,  in  violation  of  the 
injunction,  is  evident  Even  if  erected  innocently,  their  re- 
moval would  be  the  legitimate  result  of  this  decision,  unless 
the  public  should  suffer  them  to  remain.  But  they  occupy 
an  inconsiderable  part  of  a  long  line  of  front,  leaving  above, 
below  and  between  them  abundant  space  for  the  public 
aoconunodation,  both  for  the  present  and  for  an  indefinite 
future.  Their  removal  is  not  to  be  ordered  by  way  of  retribu- 
tion, for  equity  scorns  revenge;  and  it  cannot  be  done  at 
present  on  the  ground  of  necessity,  for  their  place  is  not  re- 
quired for  the  only  use  to  which  it  can  be  lawfully  devoted. 

By  the  Spanish  law,  if  one  erects  houses  on  public  ground 
they  must  be  pulled  down,  "and  if  the  corporation  choose  to 
retain  them  for  their  own  use,  they  may  do  so.^'  And  Domat 
sajB,  ^'If  it  should  happen  that  buildings  should  be  con- 
structed on  a  public  square,  they  mi^t  either  be  demolished, 
if  found  couTenient,  or  suffered  to  stand,  on  condition  of  pay* 
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ing  rent  or  making  some  other  amends  to  the  public,  if  that 
be  found  more  advantageous."  If  this  were  authority  here, 
we  do  not  see  its  applicability  to  the  present  case.  If  one 
wrongfully  builds  on  another's  land,  the  building  belongs  to 
the  owner  of  the  land.  The  city  is  not  the  owner,  but  the 
guardian  of  this  ground.  It  is  the  right  and  duty  of  the 
corporation  to  see  that  it  is  kept  in  a  fit  state  for  use,  to  the 
extent  of  the  public  wants.  But  having  no  title  in  the  soil, 
it  can  have  none  in  the  buildings.  These  being  in  the  high- 
way, which  is  incapable  of  private  ownership,  belong  to  no 
one  unless  it  be  to  him  who  built  them.  If  he  neglects  to 
save  them  by  removing  them,  the  public,  through  the  proper 
authorities,  may  destroy  them  not  wantonly,  but  to  dear  the 
ground  when  needed  for  its  legitimate  use. 

A  decree  will,  therefore,  be  entered,  declaring  the  public 
right,  and  making  the  injunction  perpetual,  and  authorizing 
the  city  to  remove  all  fences  and  other  obstructions  except 
the  permanent  buildings,  which  may  remain  until  the  further 
order  of  the  District  Court;  to  obtain  which  order,  the  city 
may  apply  by  petition  for  the  benefit  of  this  decree,  and  for 
further  directions  whenever  the  interests  of  the  public  shall 
require  it 

DBOBEE. 

This  cause  came  on  to  be  heard  upon  the  bill  of  complaint, 
and  the  several  answers  thereto,  and  the  replications,  exhibits 
and  testimony,  and  was  argued  by  counsel.  And  the  court 
finds  that  Water-street  in  the  said  city  of  Portland  is  bounded 
on  the  east  by  the  Williamette  River,  from  block  eight  on  the 
south,  including  the  street  on  the  south  side  of  said  block,  to 
the  claim  of  John  H.  Couch  on  the  north ;  and  that  the  de- 
fendants, at  the  commencement  of  this  suit,  were  about  to 
obstruct  said  street,  to  the  special  injury  of  the  plaintiff,  as 
stated  in  the  bill.  Therefore,  it  is  decreed  that  the  defend- 
ants, and  all  persons  claiming  under  any  of  them,  be,  and 
they  hereby  are  perpetually  enjoined  from  erecting  buildings 
upon,  or  otherwise  obstructing  the  said  street;  and  that  the 


Dec  1853]  Pabbish  v.  Stbphbitb.  73 

defendants^  Stephen  Coffin,  Daniel  H.  Lownadale  and  W.  W, 
Chapman,  pay  the  dosis  of  this  suit  in  equal  parts.  And 
the  oourt  does  not  think  fit  to  order  the  removal,  at  this  time, 
of  the  building  in  the  said  street;  but  the  city  is  hereby  au- 
thorized to  petition  the  District  Court  for  the  benefit  of  this 
decree,  and  for  further  directions,  whenever  such  removistl 
becomes  necessaiy;  and,  in  the  mean  time,  the  city  may  re* 
move,  without  such  order,  all  fences  and  obstructions  other 
than  tenantable  buildings,  whenever  the  public  convenience 
shall  require  il 


JOSIAH  L.  PAKMSH,  Plaintiff,  v.  THOMAS  STEPH- 
ENS, et  als.^  Defendants 

'    Supplementary  Opinion. 

An  indiyidnal  may  have  an  injunction  to  prevent  a  public  nuisance^ 
^ben  sucb  nuisances,  wben  created,  will  be  an  extraordinary  in* 
jurT  to  bis  property,  irreparable  in  damages,  or  irremediable  at  law 
witboat  a  multitude  of  suits. 

WiLUAMB^  C.  J.  This  case  was  decided  at  the  last  term 
of  this  court)  and  a  decree  making  the  injunction  perpetual 
rendered  for  the  plaintiff.  The  facts  were  then  stated.  Ap- 
plication is  now  made  for  a  re-hearing.  Defendants  urge 
that  the  decree  heretofore  made  ought  to  be  set  aside,  be- 
cause no  injunction  can  be  made  perpetual  in  a  case  of  this 
kind  until  the  title  to  the  property  in  dispute  is  ascertained 
at  law.  Chancery,  it  appears  to  us,  is  quite  as  competent  as 
a  court  at  law  to  decide  the  questions  involved  in  this  case, 
and  having  once  got  possession  of  the  matters  in  controversy^ 
will  proceed  to  adjust  them  upon  principles  of  equily  and 
good  conscience.  If  the  chancellor  thinks  it  advisable,  he 
may  send  an  issue  of  fact  to  a  court  of  law,  to  be  there  tried ; 
bat  snch  a  course  under  our  system  of  practice  is  not  com- 
mon, and,  with  little  of  good,  is  necessarily  productive  of 
delay  and  confusion  in  the   proceedings.    Either  party  in 
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ehancery  may  ask  the  court  to  have  an  issue  of  fact  made  op 
and  sent  to  a  jury  for  trial,  but  when  there  is  no  spplication 
for  such  an  order,  no  ground  of  complaint  exists  because  it 
was  not  made.  Defendants,  having  acquiesced  in  the  mode 
of  procedure  adopted  by  the  District  Court,  cannot  now  be 
allowed  to  reverse  their  position,  and  complain  of  what  has 
been  done  by  their  tacit  assent,  or  make  objeedons  here, 
which,  if  made  in  the  court  below,  might  have  been  obviated. 
No  rule  of  law  imperatively  requires  the  chancellor  to  take 
the  verdict  of  the  jury  upon  any  question  in  his  court,  and 
the  office  of  such  verdict,  when  taken,  is  to  advise,  and  not 
bind  his  judgment  upon  the  matter  in  dispute.  (Story's 
Equity  JurUprudenee,  vol.  2,  p-  988.) 

Defendnnte  say  further,  that  the  decree  ought  not  to  stand, 
because  an  individual  cannot  interpose  by  injunction  to  pre- 
vent a  public  nuisance.  The  bill  alleges  that  if  defendants 
proceed  with  their  buildings,  the  injury  to  plaintiff  will  bo 
irreparable;  and  certain  it  is,  that  if  plaintiff  is  entitled  to 
the  use  and  advantage  of  a  public  levee  in  front  and  in  the 
vicinil^  of  his  block,  the  exclusive  occupation  of  such  levee 
1:^  the  erection  of  houses  thereon  would  be  greatly  prejudi- 
cial to  his  interests.  The  damages  to  the  property  for  pur- 
poses of  trade  and  commerce,  to  which  it  is  adapted  by  ita 
location,  can  hardly  be  estimated.  So  long  as  the  nuisance 
continued,  so  long  would  the  business  facilities  of  such  pro- 
perty be  obstructed  or  destroyed.  There  is  no  adequate  lO- 
medy  at  law.  Suit  after  suit  would  have  to  be  brought  by 
plaintiff,  as  the  damages  are  forever  accruing,  and  he  would 
be  compelled  at  last  to  submit  to  the  wrong,  or  to  what  is 
less  desirable,  the  burden  of  an  interminable  litigation. 
Weight  ought  to  be  given  to  the  fact  t^at,  at  the  time  this 
injunction  vma  sued  out,  there  waa  no  real  estate  in  the  terri- 
tory subject  to  execution ;  bo  that  a  judgment  recovered  for 
any  considerable  amount  would  hardly  be  collectable. 

No  private  person  can  step  forward,  it  is  said,  to  protect 
the  public  interests  in  a  cause  of  this  kind,  because  such 
right  is  exclusively  confided  to  the  public  authorities.     Ad- 


^ 


Dea  1853]  Pabrish  v.  St£phbn&  75 

mitting  that  an  mdividtial  may  not  obtain  an  injunction  to 
preyent  a  pnblic  nuisance,  when  the  injury  is  the  same  to 
him  as  to  others,  still  the  righttosuch  remedy  by  an  individual 
may  exist  where  the  injury  is  nmch  greater  to  him  than  to 
other  persons.  Plaintiff,  it  appears^  paid  $10,000  for  his 
property;  and  any  person  so  disposed  might  make  such  pro- 
perty almost  valueless  by  erections  upon  the  adjoining  levee 
if  the  city  authorities,  having  the  sole  power  to  act  in  the 
matter,  should  decline  for  any  reason  to  restrain  him.  Where 
the  power  to  prevent  such  a  wrong  exists,  the  person  threat- 
ened must  be  allowed  to  call  it  into  exercise.  No  objection 
is  fonnd  to  the  rule  that  an  individual  may  have  an  injunc- 
tion to  prevent  a  public  nuisance,  where  such  nuisance  will  \^ 
be,  when  created,  an  extraordinary  injury  to  his  property, 
irreparable  in  damage,  or  irremediable  at  law  without  a  mul- 
titude of  suits.  (Oaming  et  al,  v.  Lorverre,  6  Johns,  Ch,  Rep. 
439;  OUy  of  Oeorgetovm  v.  The  Alexandria  Canal  Co.,  12 
Peters,  91;  Covaler  v.  Tucker,  19  Yesey,  616;  Brown  v. 
Manning,  6  Hammond  Rep.  298 ;  Leberg  v.  Oallipolisj  7 
idem,  217.) 

Defendants  also  insist,  that  if  the  original  proprietors  of 
Portland  did  dedicate  the  levee  to  the  public,  such  dedication 
does  not  bind  those  who  succeeded  to  the  rights  of  proprie-  j 

torship.    To  which  it  may  be  replied,  that  if  said  proprietors  ! 

l^lly  transferred  any  portion  of  their  possession  or  title  to 
persons,  or  the  public,  such  transfers  will  hold  good  against 
those  afterwards  buying  them  out,  for  the  purchasers  only 
take  what  said  proprietors  had  left  to  sell.  The  streets  and 
levee  of  Portland  seem  to  have  become  the  property  of  the 
pnblic  in  the  same  way,  and  defendants,  under  pretence  of 
ownership,  might  as  well  build  their  houses  in  the  one  as 
upon  the  other.  The  present  proprietors  having  adopted 
and  made  sales  by  the  map  or  plat  of  the  town,  as  laid  off  • 
by  their  predecessors,  are  now  estopped  from  saying  that  the 
streets  and  public  grounds  are  not  such  as  said  map  or  plat 
shows  them  to  be.  Something  has  been  said  about  the  ina- 
bility of  the  proprietors  to  make  a  dedication  of  land  when 
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the  title  is  in  the  United  States.  Whatever  the  effeot  maj 
be  upon  the  rights  of  the  United  States,  it  is  dear  that  the 
proprietors  might  sell  and  transfer  whatever  interests  they 
had  in  the  land,  and  having  conveyed  them  and  reaeived 
compensation  therefor,  cannot  re-posaese  tbemselvea  of  audi 
interests  at  pleasure.  Dedication  may  be  made  of  what  a 
man  has,  be  it  much  or  little,  and  when  made  and  accepted, 
binds  the  maker, 

So  far  as  the  questicm  of  dedication  is  concerned,  the  form- 
er opinion  in  this  case  is  full  enongh  upon  that  subject.  Courts 
and  juries  are  bound  to  decide  questions  <Jf  fact  in  civil  cases 
according  to  the  preponderance  of  evidence.  Eleven  intelli- 
gent and  unimpeached  witnesses  testify  with  more  or  less 
pointedness  that  the  levee  was  held  out  by  the  proprietors, 
and  generally  regarded  as  public  property,  and  their  testi' 
mony  is  confirmed  by  the  unchanging  lines  of  the  map  pro- 
duced in  evidence.  But  two  witnesses  appear  to  bolster  up 
the  opposite  side.  Is  not  the  conclusion  irresistible,  from 
such  an  exhibition  of  proof,  that  the  levee  was  set  apart  lor 
public  use  ?  Portland  was  laid  out  for  what  it  has  come  to 
be,  the  emporium  for  a  large  country;  and  common  sense 
forbids  us  to  suppose  that  the  first  proprietors  intended  that 
the  commercial  transactions  of  such  a  place  should  be  carried 
on  throuj^  the  back  doors  and  windows  of  shops  and  stores 
crowded  along  the  water's  edge.  Public  levees  are  almost 
as  necessary  in  such  towns  as  public  streets.  Much  reliance 
is  placed  by  plaintiff  upon  the  case  of  Irwin  v.  Dixon  et  al. 
9  How.  25 ;  but  the  only  point  decided  there  is,  that  no  dedi- 
cation had  been  made  of  the  land  in  question,  and  the  evi- 
dence clearly  supported  that  conclusion.  We  think  that  the 
cases  of  Cincinnati  v.  White,  6  Peters,  431 ;  Barclay  et  al.  v. 
Bowel's  Lessee,  6  Peters,  498 ;  New-Orleans  v.  Ths  United 
■  States,  10  Peters,  662 ;  Trustees  of  Watertown  v.  Cowen,  4 
Paige  Ch.  Rep.  510,  are  authorities  decisively  showing  a  ded- 
ication, where  the  evidence  to  the  point  is  as  full  as  it  aeema 
to  be  in  this  case. 

ApplicaticHi  denied. 

DKAnv,  Justice,  dissenting. 
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1.  The  act  of  Congress  of  May  23d,  1844.  relative  to  town  sites,  was 
never  in  force,  or  applicable  to  the  land  system  in  Oregon. 

2.  Lands  upon  which  tl^ere  had  been  the  requisite  settlement  and  cul- 
tiyation  under  the  proTisional  government,  though  held  as  town 
sites  when  the  act  of  27th  September,  1860>  was  passed,  may  be 
held  as  donations  under  that  act. 

/.  K.  Kelly,  for  plaintiff. 

i.  CaanpbeU,  for  defendants. 

Williams,  C.  J.  On  the  ISth  day  of  February,  1847,  de- 
fendants made  to  plaintiff  their  bond,  reciting  that  plaintiff 
hi  conrejed  to  them  a  certain  land  claim  in  Tualily  County^ 
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and  received  therefor  a  block  of  ten  lots  in  the  town  of  Co- 
lumbia and  county  of  Vancouver,  and  binding  themselves, 
under  the  penalty  of  $1,000)  to  comply  with  aU  the  reqniaites 
of  the  act  of  Congress  granting  donations  of  land  to  settlers 
in  Oregon,  so  as  to  acquire  title  to  said  block,  and  then  to 
convey,  &c.  The  declaration  avers  that  defendants  have  not 
in  any  way  complied  with  said  law,  or  obtained  and  made 
title  to  plaintiff  according  to  the  stipulatifms  of  said  bond. 
Defendants  demur,  and  for  cause  in  the  first  place  say,  that 
at  the  date  of  said  bond  there  was  no  act  of  Congress  grant- 
ing donations  of  land  to  settlers  in  Oregon.  Words  "in  pre- 
senii"  must  have  a  future  application  where  such  is  the  ob- 
vious intention  of  those  who  use  them.  Courts  proceed  upon 
the  presumption  that  all  persons  know  the  law,  and  we  must 
therefore  conclude  that  the  parties  to  this  bond,  knowing  the 
law,  knew  that  it  did  not  at  that  time  provide  for  donating 
lands  to  settlen  in  Oregon.  Public  history  in  this  territory, 
of  which  we  may  take  judicial  notice,  shows  that  at  the  time 
this  bond  was  made,  it  was  expected  that  such  a  law  would 
be  enacted  by  Congress,  and  upon  this  understanding  we 
must  suppose  the  parties  made  their  contract.  There  is  an 
evident  grammatical  mistake  in  the  phraseology  of  the  bond; 
but  defendants,  having  received  plaintiff's  pn^erty,  ou^t 
not  to  be  allowed  to  defeat  his  right  to  an  equivalent  there- 
for on  any  such  ground. 

In  the  second  place,  it  is  said  that,  between  the  bring- 
ing of  this  suit  on  the  2lBt  of  October,  1853,  and  the 
first  day  of  the  ensuing  December,  dsfendants  had  a  rig^t 
to  take  a  claim,  and  therefore  this  suit  is  brought  before 
any  complete  failure  or  disability  to  comply  with  the  bond 
exists  on  the  part  of  the  defendants.  Sectitm  IS  of  the 
donation  act  provides,  that  persons  claiming  under  such  act, 
by  virtue  of  a  settlement  and  cultivation  subsequent  to  De- 
cember 1st,  1850,  shall  first  make  affidavit  "that  the  land 
claimed  by  them  is  for  their  own  use;  that  they  have  made 
no  sale  or  transfer,  or  any  arrangement  or  agreement  for  any 
sale,  transfer  or  alienation  of  the  same,  or  by  which  said  land 
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shall  enxmB  to  the  benefit  of  any  other  person^"  Defendants 
could  not,  therefore,  make  any  neeessary  affidayit  to  liable 
them  to  claim  the  land  by  virtue  of  a  settlement,  after  De- 
cember Ist,.  1850,  for  they  had  made  arrangement  ^^for  the 
sale  of  said  land,  and  by  which  it  was  to  enure  to  the  benefit 
of  another  person." 

In  the  third  plaoe,  it  ip  said  that  plaintiff  seeks  to  make 
defendants  liable  for  not  doing,  under  the  act  donating  lands 
ta  settlers  in  Oregon^  what  said  act  would  nOt  allow  them  to 
do.  Nothing  in  law  prevented  defendants  from  taking  the 
chum  prior  to  the  1st  of  December,  1850,  for  the  purpose  of 
complying  with  the  bond ;   and   if  it  had  been   so  taken,  ^^ 

and  legally  held,  title  thereto  might  have  been  acquired  for  ^ 

the  use  of  plaintiff.  But  it  is  said  defendants  were  not  able 
to  perform  the  obligation  of  their  bond,  because  town  sites 
cannot  be  taken  and  held  under  the  donation  act,  and  a  late 
opinion  by  the  oommissioner  of  the  general  land  office  is 
cited  in  support  of  this  position.  Defendants,  it  appears, 
made  the  plan  of  a  town,  which  they  called  Columbia,  ail(l 
sold  a  block  to  plaintiff;  but  there  is  nothing  to  show  that 
there  ever  was  a  house  in  said  town,  or  any  thing  to  prevent 
the  cultivation  of  every  foot  of  the  soil  on  which  it  was  laid 
out  Imaginary  lines,  though  running  at  right  angles,  will 
in  no  way  interfere  with  such  a  settlement  and  cultivation  as 
the  donation  act  requires,  and  therefore  their  existence  forms 
no  excuse  for  the  delinquency  of  defendants.  For  aught  that 
appears,  the  land  upon  which  this  town  was  marked  out. had 
been  taken  and  used  as  a  farm  long  before  the  idea  of  a  town 
was  conceived;  if  so,  the  mere  mapping  it  out  into  blocks 
and  lots  can  make  no  difference  with  the  right  to  hold  it 
under  the  donation  act.  Commissioner  Wilson  places  the 
opinion  referred  to  upon  the  following  grounds : 

1st  The  act  of  14th  August,  1848,  establishing  a  territor- 
ial government  for  Oregon,  "shuts  out"  all  claims  under  the 
territorial  laws  prior  to  its  enactment 

2d.  By  said  act  of  Congress,  the  laws  of  the  United  Stat- 
es were  declared  in  force  in  this  territory,  so  far  as  the  same, 
or  any  provision  thereof,  might  be  applicable. 
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Sd.  The  act  of  23d  of  May,  1844,  relative  to  town  sites 
apon  the  public  lands,  being  a  law  of  the  tTnited  States,  was 
pat  in  force  here  bj  said  act  of  1848,  so  that  town  sites  were 
to  be  entered  bj  certain  public  authorities,  and  not  subject  to 
be  held  as  donation  by  private  perstms. 

4th.  That  donations  of  land,  under  the  act  of  September 
S7th,  1850,  are  only  made  for  agricultaral  parposes. 

We  prc^se  briefly  to  examine  this  opinion,  and,  relative 
to  the  first  point  on  which  it  rests,  have  to  say,  the  14th  sec- 
tion of  the  act  establishing  a  territorial  goremment  for  Ore- 
gon, provides  "that  all  laws  heretofore  passed  is  said  terri- 
tory, making  grants  of  land,  or  otherwise  efFeoting  the  title 
to  lands,  shall  be  null,"  &&  Manifestly  this  provision  abro- 
gates any  law  of  the  provisional  government  granting  or 
affecting  title  to  land,  but  non  constat  that  it  repeals  all  laws 
tegulating  the  possessory  right  of  settlers  aoquired  under 
such  government.  Prior  to  the  passage  of  said  act,  many 
persons  have  taken  and  largely  improved  claims  under  the 
.laws  of  the  provisional  government;  and  it  must  be  supposed 
that  Congress  did  not  intend  to  leave  these  claims  without 
any  legal  protection,  but  simply  intended  to  assert  and  pro- 
tect the  rights  of  the  TTnited  States.  Congress  did  not  mean 
to  say  that  the  claim  laws  of  the  territory  should  be  void  aa 
between  the  citizens  tJiereof,  but  that  such  taws  should  not 
bind  or  encumber  the  title  in  the  United  States.  If,  tlien,  the 
the  act  of  1848  does  "shut  out"  all  claims,  it  only  shuts  out 
th^  right  as  against  the  United  States,  and  not  the  right  of  a 
settler  to  hold  his  claim  and  improvements  against  a  wrong- 
doer attempting  to  dispossess  him.  Commissioner  Wilson 
takes  no  notice  whatever  of  those  parts  of  the  donation  act 
which  expressly  recognise  and  adopt  claims  made  under  the 
laws  of  the  provisional  government  If  the  act  of  1848  vacates 
such  claims,  as  is  alleged,  the  act  of  1850  certainly  makes 
tiiem  valid ;  and,  so  far  as  there  is  confliction  between  the  two 
acts,  the  provisions  of  the  act  of  1850  must,  of  course,  prevail. 
Section  4  of  said  act  of  1850  grants  to  those  "who  shall  have 
resided  upon,"  &o.,  and  also  provides  that  the  heirs  of  settlers 
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dying  before  patent  issues,  shallinherit^^hethersuchdescend- 
aots  complied  with  the  law  ^^under  the  lateproyisional  govern- 
ment or  since/'  Section  7  of  said  act  requires  the  surveyor- 
general  to  issue  certificates  upon  the  necessary  proof  of  set- 
tlement and  cultivation,  "whether  made  under  the  laws  of 
the  provisional  government  or  not"  Whatever  effect,  there- 
fore, the  act  of  1&48  may  have  had  upon  claims  made  prior 
to  that  time,  the  act  of  1850  clearly  saves  and  protects  them, 
and,  for  the  purpose  of  obtaining  a  certificate,  makes  a  resi- 
dence and  cultivation  under  the  provisional  government  just 
as  good  as  residence  and  cultivation  under  the  Congressional  4 

government  "No  man  can  fall  into  a  greater  mistake  than 
to  suppose  that  the  surveyor-general  of  this  territory,  in  ad-  ^ 

jnsting  the  rights  of  settlers  to  land  here,  is  bound  to  ignore 
all  rights  acquired  under  the  laws  of  the  provisional  govern- 
ment When  Mr.  Wilson  says  that  "land  occupied  as  a 
town  site,  or  for  purposes  of  trade,  prior  to  the  act  of  1850, 
is  not  subject  to  donation  under  this  act,"  he  lays  down  a 
proposition  which  cannot  be  maintained.  Suppose  that  on 
the  Ist  of  October,  1850,  after  the  passage  of  the  donation 
act,  a  qualified  person  settles  upon  and  cultivates  a  claim  till 
October,  1852,  and  then  changes  it  into  a  town  site,  can  the 
snr?eyor-general,  for  that  reason,  refuse  to  give  him  a  certifi- 
cate, when  the  residence  upon  and  cultivation  of  any  part  of 
said  claim  are  continued  by  such  person  as  long  as  said  act 
required  ?  Clearly  not,  as  any  man  of  common  sense  must 
see.  Now,  let  it  be  remembered,  that  the  act  of  1850,  so  far 
as  this  point  is  concerned,  puts  the  rights  of  those  who  settled 
before  its  passage,  and  the  rights  of  those  who  settled  after- 
wards, upon  precisely  the  same  footing;  so  that  whatever 
would  not  invalidate  a  settlement  made  after  such  act  took 
effect,  would  not  invalidate  a  settlement  made  prior  to  that 
time.  If  this  argumentation  be  correct,  it  follows  that,  if 
said  qualified  person  had  made  his  settlement  in  1847,  and 
laid  off  a  town  in  1849,  (residing  and  cultivating  as  in  the 
above  supposed  case,)  his  rights   under   the    donation   law 

would  be  exactly  the  same  as  in  that  case. 
VoL 
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Suppose  a  settler  to  have  taken  a  claim  of  640  acres  in 
1845,  and  to  have  resided  upon  and  cultivated  it  for  four 
consecutive  yeara,  and  then,  in  1849,  to  have  laid  it  off  into  a 
town,  in  which  he  continues  to  reside;  when  such  settler 
applies  for  a  certificate,  would  it  be  the  duty  of  the  surrejoin 
general  to  say  to  him,  it  is  true  you  have  complied  with  the 
law  -in  every  respect,  but  you  have  forfeited  every  thing  in 
attempting  to  build  up  a  town,  for  "land  occupied  as  a  town 
site,  prior  to  the  act  of  1850,  is  not  subject  to  donati<ni  under 
that  act!"  Emigrante,  from  the  first,  came  to  Oregon  with 
the  idea  that  the  lands  here  would  be  donated  to  them,  and 
the  first  comers,  having  choice  of  the  country,  would,  of 
course  select  such  claims  as,  in  their  opinion,  would  be  most 
valuable  in  the  future  growth  of  the  territory.  Suppose  one  of 
these  early  settlers  to  have  taken  a  claim  with  the  belief  that 
it  would,  in  process  of  time,  be  a  good  location  for  a  town, 
and  the  course  of  events  has  proven  the  correctness  of  his 
judgment,  is  there  any  good  reason  why  such  settler  should 
not  have  the  fruits  of  his  labor  in  fitting  said  place  for  atown, 
and  the  benefit  of  bis  foresight  in  the  selection!  He  has  a 
perfect  right  to  admit  persons  to  occupy  imder  him,  or  to 
exclude  them ;  and  if  he  does  so  admit  persons  for  the  public 
good,  ought  his  rights  against  the  government  to  be  less  than 
they  otherwise  would  have  been  I  The  public  use  of  part  of 
a  claim  is  not  inconsistent  with  such  a  residence  and  cultiva- 
tion by  a  settler  as  the  act  of  1850  contemplates.  Suppose 
a  man  to  take  and  duly  notify  for  a  claim  of  640  acres,  and 
then  reside  upon  and  cultivate  forty  acres,  with  the  avowed 
purpose  of  holding  the  whole,  does  the  manner  in  which  he 
may  use  the  residue  of  such  claim  make  any  difference  with 
his  right  to  a  certificate  for  the  entire  section  t  Certain  it  is, 
that  if  said  600  acres  were  left  in  a  state  of  nature,  his 
right  would  be  as  perfect  as  to  the  forty  which  he  had  fenced 
and  ploughed ;  and  ought  anybody,  much  less  the  govern- 
ment, to  object  if  the  settler,  instead  of  letting  lands  in  his 
possession  lie  in  a  wild  state,  puts  them  to  any  use  of  profit 
to  himself,  and  of  advantage  to  the  public  t    Kesidence  upon 
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and  cultivation  of  a  part  of  a'daixn,  with  the  bona  fide  inten- 
tion of  holding  and  securing  title  to  the  whole,  is  all  that  has 
ever  been  required,  where  "settling  upon'*  is  made  the  mode 
for  acquiring  lands  of  the  United  States.  When  a  man  set- 
tles upon  vacant  land  in  Oregon,  and  his  possession  thereto 
becomes  property,  which  the  laws  of  the  territory  will  pro- 
tect, he  must  be  allowed  to  hold  such  land  against  all  junior 
daims,  provided  he  complies  with  the  donation  act.  No 
person  can  lawfully  enter  upon  such  a  settler's  claim  without 
his  consent :  and  if  persons  by  means  of  such  consent  do  get 
in  as  town  residents,  tenants,  or  in  any  other  way,  ought  they  j 

be  permitted  to  turn  around  and  deny  the  right  of  him  under 
whom  they  holdf    ^Trior  in  time,  prior  in  right,''  though  a  ^ 

maxim  in  equity,  is  the  only  safe  and  certain  rule  that  can  he 
applied  to  settlers  in  Oregon,  all  other  things  being  equal. 

Is  the  act  of  1844  applicable  to  town  sites  in  Oregon  ?  On 
the  9ih  of  September,  1860,  Congress  established  territorial 
governments  for  Utah  and  New-Mexico,  and,  as  in  our  act 
of  1848,  declared  the  laws  of  the  United  States  in  force  in 
said  territories  as  for  as  applicable,  &c  President  Pierce,  in 
his  first  message  to  Congress,  says:  ^'I  recommend  the  exten- 
sion of  the  land  system  over  the  territories  of  New-Mexico, 
Utah,"  &a  Commissioner  Wilson,  in  his  report  accompany- 
ing the  message,  says:  "The  expediency  and  propriety  of 
early  action  for  the  extension  of  the  land  system  over  the 
territories  of  New-Mexico  and  Utah  is  suggested  and  recom- 
mended." Now  if  the  land  system  did  not  go  to  New-Mexico 
and  Utah  by  force  of  their  acts,  it  certainly  did  not  come  to 
Oregon  by  force  of  ours,  for  the  language  is  the  same  in  all 
the  acts.  This  act  of  1844  is  a  part. of  said  "land  system," 
and  only  acts  with  the  system  to  which  it  belongs.  Disjointed 
and  standing  alone  here,  it  would  operate  about  in  the  same 
way  as  the  separate  wheel  of  a  watch  serves  to  keep  time. 
It  is  well  known  that  there  are  no  land  system  and  land  laws 
in  Utah  and  New-Mexico,  and  there  were  none  in  Oregon  till 
the  act  of  1850.  That  was  a  system  of  donating  and  not  sel- 
ling landfi  to  settlers,  and  the  laws  of  the  selling  system,  there- 
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fore,  seem  inapplicable.  The  act  of  1844  provides^  that  when 
any  part  of  the  "surveyed"  public  lands  shall  be  occupied  as 
a  town  site^  &c.    The  town  sites  of  Oregon  were  made  upon 
'Sinsurveyed'^  public  lauds.    Mr,   Wilson,  however,   argues 
that  the  distinction  between  surveyed  and  unsurveyed  lands 
is  inconvenient,  and,  therefore,  does    not    exist     Will    the 
commissioner  abolish  the  difference  between  such  lands  in  all 
constructions  of  the  donation  act?    By   the    act   of    1844, 
county  courts  and  city  governments  are  to  "enter  town  sites 
at  the  proper  land  office  at  the  minimum  price,"  &c.    Now, 
what  is  the  minimum  price  of  lands  in  Oregon?    How  can 
londs   be    entered    at   the   surveyor-general's  office?    What 
law   authorizes  him  to     receive  moneys  for  land  ?    Can  he 
gi*ant  a  certificate  except  for  residence  and  cultivation,  and 
how  is  it  possible  for  a  county  court  or  city  government  as 
such,  to  reside  upon  and  cultivate  a  town  site  ?    Again,  these 
town  sites,  under  the  act  of  1844  are  to  be  entered  ^Taefore 
the  public  sale  of  lands  in  which  they  are  included  is  com- 
menced." When  did  the  public  sale    of   lands   around    the 
towns  of  Oregon  commence  ?    If  it  never  has  commenced,  it 
certainly  never  will,  for  such  lands  have  become  private  prop- 
erty under  the  donation  act.    Manifestly,   therefore, '  there 
never  was  and  never  will  be  a  time  when  town  sites  in  Ore- 
gon could  or  can  be  entered  in  accordance  with  said  act  of 
1844,  and  will  it  on  that  account  be  pretended  that  the  com- 
missioner, or  any  other  officer,  can  cut  and  carve  as  he  pleases 
to  meet  some  supposed  public  exigency,    and    say   that    one 
provision  of  the  act  is  in  force,  and  all  other  provisions  of  the 
same  act,  because  inconvenient,  are  void?     No  part  of  the 
pre-emption  system,  it  is  quite  clear,  was  ever  in  force  in 
Oregon.    No  land  districts  were  ever  laid  out,  or  land  offices 
established  by  Congress,  where  lands  might  be  entered.     No 
claims  were  ever  taken  with  reference  to  such  laws,  and  no- 
body ever  dreamed  of  being  governed  by  them  until  the  late 
decision  of  the  commissioner  as  to  town  sites. 

The  pre-emption  laws  of  1838  and  1841,  and  the  California 
land  law,  except  town  sites  from  private  entry;  but  the  Ore- 
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gon  acty  while  it  excepts  mineral  lands,  salines,  &e.,  like  the 
other  laws,  says  nothing  about  town  sites.  Why  this  differ- 
ence in  form  xmless  some  difference  in  fact  is  intended  t  The 
act  of  1850  specifically  grants  the  "Oregon  City  claim,'' 
showing  tiiat  the  subject  was  before  the  mind  of  Congress. 
All  other  claims  seem  to  be  left  upon  the  same  footing,  to  be 
given  to  those  who  could  show  a  first  possession,  and  a  com- 
pliance with  the  donation  act.  True,  a  person  might  take 
a  claim  for  purposes  of  trade  alone,  and  not  be  entitled  to  a 
certificate  therefor,  because  "cultivation"  is  necessary  to  es- 
tablish right.  So  several  persons  may  take  simultaneous 
possession  of  a  tract,  and  thus  make  it  impracticable  to  give  m 

a  certificate  to  either ;  but  the  remedy  for  such  cases,  if  they  *^ 

need  any,  is  to  be  found  in  further  legislations  by  Congress, 
not  in  far-fetched  constructions  by  the  general  land  office, 
^'making  confusion  worse  confounded.^' 

Policy,  the  commissioner  says,  is  as  strong  as  the  law  in 
support  of  his  opinion;  and  so  it  is,  and  no  stronger.     Let 
the  conmion  council  of  a  city  enter  the  land  upon  which  such 
city  is  situated,  then  the  legislature  must  prescribe  "its  rules 
and  regulations,''  as  to  the  disposal  of  tiie  lots,  and  the  pro- 
ceeds of  the  sales  thereof;  then  the   said    common   council, 
whose  members,  changing  with  every  election,  are  more  or 
less  interested  in  the  question,  must  examine  and  decide  upon 
the  titles,  and  thus  years  might  elapse  before  contentions  be- 
tween owners  would  cease.     How  much  easier  and  quicker 
for  Congress  to  authorize  some  disinterested  person  to  act  in 
the  matter,  as  provided  for  lots  sold  in  Oregon  City  prior  to 
1849.    Such  special  acts  are  not  uncommon.    Titles  in  Bur- 
lington and  Dubuque,  in  Iowa,,  and  other  towns  in  the  west, 
were  acquired  under  such  legislation. 

Again,  people  have  universally  acted  upon  the  belief  that 
the  act  of  1844  was  not  in  force  here.  Claims  have  been 
located,  improvements  made,  homes  secured,  and  moneys  in- 
vested upon  this  assumption,  and  the  effect  of  a  contrary  rule 
is  now  to  unsettle  rights,  and  strike  a  blow  at  the  prosperity 
of  nearly  every  town  in  Oregon.    If  policy  is  to  be  consulted 
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in  conatming  the  donation  act,  it  ou^t  to  be  a  policy  as 
liberal  to  the  first  setUeiB  of  the  country — to  the  men  who 
braved  the  perils  of  the  then  unbroken  wilderness — as  to 
tho3u  who  have  since  followed  in  their  footsteps.  Secretary 
McClelland,  it  appears  has  decided  adversely  to  the  forego- 
ing views,  but  such  decision  rests  entirely  upon  the  reason- 
ing of  Commissioner  Wilson,  and  if  such  reasoning  is  good^ 
so  is  the  decision,  otherwise  not.  These  general  views,  fuller, 
perhaps,  than  the  necessities  of  the  case  required,  have 
been  expressed  to  show  in  what  light  courts  of  law  might 
r^^d  the  question.  The  other  points  made  by  the  demurrer 
are  entitled  to  no  particular  notice. 

,  Demurrer  overruled. 


•WILLIAM  WATTS  et  al.,  Plaintiff's  in  Error,  t.  ISAAC 
WARD,  Defendant  in  Error. 

firror  io  Washington. 

1.  The  finder  of  lotA  property  is  not  entitled  to  ft  reward  for  flndlnK 
it,  if  there  be  no  promise  of  such  reward  by  the  owner. 

2.  The  finder  of  loflt  property  cannot  use  it  without  the  imowledge  or 
consent  of  the  owner  to  remunerate  himself  for  the  trouble  and 
expense  of  finding  and  t«kln|t  ckre  o(  it. 

Ths  parties  emigrated  to  Oregon,  in  1852.  Ward  lost  two 
horses  in  the  Indian  country,  and  plaintiff  in  errorfoundand 
recognised  them  as  belonging  to  plaintiff.  They  took  the 
horses  to  bring  and  deliver,  as  they  said,  to  Ward,  when  lie 
should  pay  them  for  their  trouble,  but  used  them  on  the  road 
for  driving  cattle,  bunting  buffalo,  &c.  They  also  permitted 
another  emigrant  to  use  one  of  the  horses  two  months.  One 
of  the  horses  died  on  the  journey,  and  the  other  in  the  fol- 
lowing winter.  The  testimony  differed  as  to  whether  the 
horses  died  from  bard  usage  or  sickneaa;  but  both  died  in 
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poflsession  of  plaintiffB  in  error.  The  oourt  instructed  the 
yaryy  in  substanoe,  that  the  defendants  had  a  right  to  take 
up  the  horses,  and  tise  them  as  much  as  was  necessary  and 
pn4)er  to  bring  them  to  plaintiff,  but  had  no  right  to  use 
them  for  their  own  benefit,  or  for  purposes  other  than  the 
bringing  of  them  to  the  owner.  Verdict  and  judgment  for 
Ward,  for  $160. 

If.  Ohitm,  for  plaintiffs  in  error. 

Jos.  McCabe,  iot  defendant  in  error. 

Wnj^iAHs,  C.  J.  The  instruction  of  the  court,  it  is  said, 
was  erroneous.  No  doctrine  is  better  settled  at  common  law 
than  that  the  finder  of  lost  property  is  not  entitled  to  a  re- 
ward for  finding  it,  if  there  be  no  promise  of  such  reward  by 
the  owner.  (Brinstead  v.  Buck,  2  BL  B.  1117 ;  Nicholson 
i).  Chapman,  2  H.  Bl.  B.  254 ;  2  Kenifs  Com.  866 ;  6  Met. 
852.)  Some  of  the  authorities  maintain  that  the  finder  of 
lost  property  is  entitled  to  recover  from  the  owner  thereof 
his  necessary  and  reasonable  expenses  in  the  finding  and  re* 
storation  of  said  property.  (Amory  v.  Flinn,  10  Johns.  102 ; 
2  Renins  Com.  866.)  Other  authorities  seem  totake  the  ground 
that  the  finder  has  no  legal  right  to  any  thing  from  the  owner 
for  his  trouble  and  expense  in  finding  lost  property.  Brinr 
stead  i).  Buck,  Nicholson  v.  Chapman,  before  cited,  appear 
to  stand  upon  this  principle.  Chief-Justice  Eyre,  speaking 
npon  this  subject  in  the  latter  case,  says,  ^Terhaps  it  is  better 
for  the  public  that  these  voluntary  acts  of  benevolence  from 
one  man  to  another,  which  are  charities  and  moral  duties, 
but  not  legal  duties,  should  depend  altogether  for  their  re- 
ward upon  the  moral  duty  of  gratitude.*'  Chief-Justice 
Shaw,  in  Weniworth  v.  Day,  6  Met.  852,  says  that  "the 
finder  of  lost  property  on  land  has  no  right  of  salvage  at  com* 
tnon  law."  Where  one  person  gratuitously  performs  an  act 
of  kindness  for  another,  the  law,  as  a  general  rule^  does  not 
recognise  the  right  to  a  compensation  for  such  act 
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In  the  c&ae  of  Eohnes  v.  Tremper,  20  Johns.  B.  28,  it  iras 
held  that  the  plaintiff  was  not  entitled  to  any  recompense  for 
services  rendered  in  saving  defendant's  property  fn^n  fire, 
because  such  services  were  entirely  volnntaiy,  -  and  without 
any  express  or  implied  promise  on  the  part  of  defendant  to 
pay  for  them.  No  person  is  bound  in  law  to  take  trouble 
with  property  which  he  finds ;  and  if,  without  any  knowledge 
of  the  owner's  wishes,  he  does  incur  expense  on  account  of 
Buch  property,  does  he  not  in  so  doing  trust  the  liberality  of 
the  owner  rather  than  the  force  of  law  for  it  may  be  that 
such  owner  did  not  desire  to  have  his  property  disturbed,  or 
if  lost,  preferred  to  find  it  himself.  Much  of  the  stock  in  this 
country  is  permitted  to  run  at  large ;  and  if  every  animal  lost, 
or  appearing  to  be  lost,  can  be  taken  up,  and  the  owner 
thereof  legally  charged  for  all  trouble  and  expense  thereby 
incurred,  the  business  of  finding  cattle  would  certainly  be- 
ccnne  profitable,  and  persons  might  be  largely  involved  in 
debt  without  their  knowledge  or  consent.  Where  a  reward 
is  offered  for  lost  property,  the  finder,  when  he  complies  with 
the  terms  of  the  offer,  has  a  right  to  retain  the  property  in 
his  hands  until  the  promised  reward  is  paid  to  hiio.  .(Went~ 
worth  V.  Day,  5  Met.  352.)  Persons  are  apt  to  offer  a  re- 
ward if  they  wish  to  pay  for  die  finding  of  lost  property. 
All  the  authorities  make  a  difference  between  the  finding  of 
property  lost  at  sea  and  the  finding  of  property  lost  on  land. 
Commercial  policy  allows  salvage  in  the  one  case,  because 
there  is  peril  in  the  finding,  and  immediate  destruction 
threatens  the  property;  in  the  other  case  there  is  no  peril, 
and  generally  no  danger  that  the  property  will  be  destroyed. 
But  if  it  be  admitted  that  the  owner  of  lost  property  is  bound 
to  remunerate  the  finder  for  his  trouble  and  expense  in  the 
finding,  it  is  certain  that  such  finder  cannot  pay  himself  as 
he  goes  along  by  using  the  property  for  that  purpose.  He 
cannot  be  permitted  to  judge  as  to  how  much  bis  demand 
for  trouble  and  expense  shall  be,  and  then  as  to  how  much 
he  ou^t  to  use  the  property  to  satisfy  such  demand.  The 
owner  faaa  rights  in  these  matters,  and   must  be  OMUultecL 
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Let  the  properly,  when  found,  be  returned  to  the  owner,  and 
then  the  amoont  and  mode  of  compensation,  if  any,  can  be 
determined.  Plaintiffs  in  this  oaae  having  treated  and  used 
the  horses  as  their  own,  for  their  own  benefit  and  gain,  de- 
fendant had  a  right  to  charge  them  with  a  conversion  of  the 
property,  and  maintain  his  suit  for  its  value. 

Judgment  afiSrmed. 


JACOB  CLINE,  Plaintiff  in  Error,  v,  L.'  0.  BROT, 

Defendant  in  Error. 

Error  to  Washington. — Assumpsit. 

The  affidaTit  at  jurors  will  not  be  reoeiyed  to  impeach  their  verdiet. 

DzFXNDANT  in  error  is  a  physician,  and  brought  suit 
against  Cline  for  medicines  and  professional  services.  Ver- 
dict in  favor  of  plaintiff  for  $38.  Motion  for  a  new  trial. 
Motion  overruled.    Judgment  on  the  verdict 

/.  McCabe,  for  plaintiff  in  error. 

M.  Chinn,  for  defendant  in  error. 

Williams,  0.  J.  Plaintiff  in  error,  it  is  said,  was  entitled 
to  a  new  trial,  for  the  reason  that  no  bill  of  particulars  was 
filed  with  the  declaration,  and  because  the  jury  adopted  an 
illegal  mode  of  ascertaining  their  verdict.  The  record  shows 
that  a  bill  of  particulars  was  produced  upon  the  trial,  which 
the  derk  testified  was  sent  to  him  with  the  declarations,  but 
which  he  omitted  to  mark  ^^filed.''  This  omission  by  the 
derk  cannot  prejudice  the  rights  of  the  plaintiff.  The  de- 
fendant in  a  ease  of  this  kind  is  entitled  to  a  continuance,  if 
no  bin  of  particulars  is  filed,  but  cannot  esolude  plaintiff's 
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evidence,  or  defeat  his  action  upon  that  ground.  {Oen.  Lama, 
p.  200.)  One  of  the  jurora  'who  tried  this  case  makes  affidavit 
that  each  member  of  the  jury,  marked  hie  finding,  and  the 
ag^iregate  of  the  different  findings  was  divided  iy  twelvs 
and  the  resnlt  taken  and  returned  as  a  verdict  Nothini^ 
appears  to  prove  the  incorrectness  of  tliis  verdict  hot  the  said 
affidavit,  which  will  not  he  regarded  as  evidence  ior  that 
purpose.  Affidavit  of  jurors  will  not  be  received  to  impeach 
their  verdict  (1  Term.  Bep.  11 ;  6  Cowen,  106 ;  1  Wendell, 
207;  2  Tyler,  11.)  When  a  new  trial  will  be  productive  of 
more  injury  than  advantage  to  the  party  applying  therefor, 
the  court,  in  the  exercise  of  a  sound  discretion,  may  refuse  to 
grant  such  new  trial;  and,  on  account  of  the  smallneBs'of  the 
'  verdict  in  this  case,  we  think  Uie  decision  o£  the  court  below 
li^t  upon  that  ground. 

Judgment  afflnned. 


BOQEBT  SHOETESS,  Plaintiff,  v.  A.  E.  WIBT, 
Defendant. 

Appeal  from  Justice  of  the  Peace. — Reserved  from  Clattop. 
— UrUaujful  Detainer, 


Oalvin  Tibbetts  died  in  1849,  possesaed  of  a  land  claim 
in  Clatsop  County.  The  said  claim  was  sold  at  an  adminis- 
tratin's  sale,  and,  after  passing  through  several  hands,  came 
to  the  possession  of  the  defendant  Plaintiff  now,  as  Uie 
guardian  of  die  infant  children  of  said  Tibbetts,  sues  defend- 
ant for  an  unlawful  detainer  of  said  claim,  on  the  ground 
that  the  title  thereto  is  in  said  ohildren,  and  the  sale  thereof 
by  the  administrator  was  v<nd. 
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/.  E.  KeJJiy,  for  plaintifE. 
A.  B.  Wait,  for  defendant 

Williams^  C.  T.  No  pretence  is  made  that  plaintiff  or  Ms 
wards  were  ever  in  the  posseseion  of  said  daim,  but  the  right 
to  a  lecoverf  is  based  upon  the  fact  that,  when  the  said  Tib- 
betts  died^  the  title  to  such  claim  descended  to,  and  became 
▼ested  in,  his  said  children. 

Section  33  of  the  forcible  entry  and  detainer  act  (2i<M£;«1851 
and  1852,  page  88)  provides,  that  ^^e  estate,  or  the  merits  of 
the  title,  shall  in  nowise  be  inquired  into  in  any  complaint 
which  shall  be  exhibited  by  virtue  of  this  act/'  It  is  impossi- 
Ue  to  sustain  this  action  without  inquiring  into  ^%e  merits 
of  the  title''  to  the  daim  in  question,  for  plaintiff  does  not 
88^  to  recover  on  account  of  a  former  possession  from  which 
he  has  been  evicted,  but  because  the  title  is  in  his  wards. 
Not  only  must  defendant  be  allowed  to  controvert  this  title, 
if  the  action  proceeds,  but  he  must  be  permitted  to  establish, 
if  he  can,  the  title  under  whidi  he  holds  possession.  The 
whole  case  then  becomes  a  question  as  to  the  validity  of  con- 
flicting titles.  The  sole  object  of  this  action  is  to  determine 
the  right  of  immediate  possession  to  real  estate,  without 
reference  to  title,  and  to  hold  otherwise  would  be  to  allow 
justices  of  the  peace  to  adjudicate  titles  to  land  contrary  to 
the  express  provisions  of  the  organic  act  It  is  said  that  the 
commissioner  of  the  general  land  office  has  decided,  that  the 
heirs  of  persons  who  died  before  the  passage  of  the  donation 
act  cannot  hold  by  virtue  of  any  settlement  made  by  such 
decedents  prior  to  that  time;  but  no  opinion  is  given  upon 
this  point    The  first  objection  taken  is  fatal  to  the  action. 
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ALEXANDER  ZACHAET,  Plaintiff  in  Error,  v.  JACO: 
SWANGER,  Defendant  in  Error. 

AssuTnpsU. — Error  to  Washington. 

1.  b  mn  uUrai  for  vloUtiiig  a  wmtTaet,  when  tlie  eontnet  fnmlalu 
tiie  measure  of  danuiKea,  no  other  will  be  adopted. 

2,  Witnesaes,  except  upon  queetionE  of  Ekill  or  science,  are  not  allowi 
to  give  their  opinionB  u  evidenca  "hera  th«r  ban  no  parMm 

.knowledge  of  the  facts  in  the  caae. 

/.  McCdbe,  for  plaintiff. 

A.  Campbell,  for  defendant. 

WnxiAMS,  C.  J.  Several  objections  are  made  to  the  pre 
oeedings  in  the  court  below,  only  two  of  which  deserve  paj 
ticular  notice.  Evidence  was  given  on  the  trial  to  prove  ths 
the  parties  made  a  contract  bj  which  defendant  in  error  wa 
to  cultivate,  in  wheat  and  rye,  a  certain  quantity  of  plaintiff 
land — plaintiff  to  furnish  seed,  team,  &&,  and  defendant  t 
thresh  and  deliver  one-half  of  the  grain  to  plaintiff.  Furthe 
evidence  was  given  to  show  that  defendant,  after  taking  pos 
seaaion  of,  did  not  cultivate  the  said  land  in  wheat  and  ryt 
but  permitted  a  volunteer  crop  of  oats  to  grow  upon  it  Th 
District  Court  instructed  the  jury  that  the  "reasonabl 
rent"  of  the  ground  was  the  rule  by  which  to  estimate  dan 
ages  for  the  violation  of  said  contract.  We  regard  thi 
instruction  as  incorrect  Where  the  contract  furnishes  th 
measure  of  damages,  no  other  will  be  adopted.  The  value  o 
the  grain  which  the  plaintiff  would  have  received  frmn 
compliance  with  the  contract  by  defendant,  is  the  prope 
standard  for  estimating  damages  in  this  case.  No  injustto 
is  worked  by  requiring  a  party  to  perform  his  agreement,  o 
pay  in  damages  wbat  would  be  equivalent  to  a  perfonnancc 
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Bnt  this  mode  of  computing  damages,  it  is  said,  is  too  vague 
and  jmcertain.  Farmers  acquainted  with  the  land  in  ques- 
tion can  tell  about  How  much  it  would  produce  with  proper 
cultivation,  and  there  is  no  greater  danger  of  mistake  here 
than  in  any  other  case  where  an  exercise  of  judgment  is 
necessary  in  the  estimation  of  damages.  Suppose  Zachary 
had  sued  Swanger  for  want  of  skill  and  inattention  to  the 
crop,  by  which  it  was  injured,  it  certainly  would  be  compe- 
tent for  Zachary  to  show  what  sort  of  a  crop  skill  and  atten- 
tion would  have  produced  upon  the  ground,  in  order  to  ascer- 
tain his  damages ;  and  if  this  is  practicable  and  safe  in  case  of  ^ 
a  poor  crop,  it  is  surely  none  the  less  so  in  case  of  no  crop  at 
alL  It  is  a  general  rule  of  law,  respecting  the  manner  of  \ 
damages,  that  when  an  injury  has  been  sustained,  for  which 
the  law  gives  a  remedy,  such  remedy  shall  be  commensurate 
with  the  injury  to  which  it  is  applied.  (Rochwood  v.  Allen, 
1  Mass.  254;  Swift  v.  Barnes,  16  Pick.  194.)  To  make  the 
rent  of  land  the  measure  of  damages  in  this  case,  would  be  to 
deny  to  plaintiff  full  reparation  for  the  injury  which  he  has 
suffered.  By  the  delinquency  of  defendant,  plaintiff  has  lost 
an  ascertainable  quantity  of  grain,  as  much  so  as  if  defendant 
had  agreed  to  deliver  a  certain  number  of  bushels  at  a  speci- 
fied time,  and  had  failed  to  do  so.  The  court  below  permitted 
a  witness,  who  had  never  seen  the  volunteer  crop  of  orits,  to 
form  an  opinion  as  to  its  value  from  the  other  testimony  in 
the  case,  and  give  such  opinion  as  evidence  to  the  jury.  This 
was  contrary  to  the  well-established  rule  that  witnesses,  ex- 
cept upon  questions  of  skill  or  science,  are  not  allowed  to  give 
their  opinions  as  evidence  where  they  have  no  personal  know- 
ledge of  the  facts  in  the  case.  (The  People  v.  Bodine,  1 
Demo,  281 ;  Woodbum  v.  Farmers^  and  Mechanics'  Bank,  6 
Watts  d  Serg.  4A:7 ;  Rider  v.  Ocean  Insurart'Ce  Company,  20 
Pick.  259;  Beard  v.  Bi/rk,  11  New-Hampshire,  397;  Doe  v. 
Beagan,  6  Black,  217.)  The  other  proceedings  of  the  Dis- 
trict Court  in  this  case  seem  to  be  unexceptionable. 

Judgment  below  reversed. 
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WnUAK  F.  TOLMIE,  Plaintiff  in  Errcnr,  t.  THOHAS 
OTCHIN,  Defendant  in  Enor. 

Error  to  Columbia. 

/a4gnent  for  failure  to  annrar  a  complaint,  amended,  after  a  demurrer 
thereto  waa  euatained,  is  erroneous,  if  the  record  doea  not  ahow 
tbat  defendant  had  noHoe  of  the  amendment. 

This  suit  was  brought  in  the  District  Court  of  Columbia 
Coanty,  to  recover  damages  for  the  violation  of  a  contract 
Tolmie,  the  defendant  below,  appeared  at  the  proper  time 
and  demurred  to  the  complaint.  His  demurrer  was  sus- 
tained. Otchin  obtained  leave  to  amend  his  complaint 
Judgment  was  afterward  rendered  against  Tolmie  for  a  fail- 
^ue  to  answer  the  complaint  so  amended,  and  a  jury  assessed 
pkintifiPs  damages  at  four  thousand  dollars.  Tolmie  sued 
oat  a  writ  of  error  to  reverse  the  judgment,  because  no  oopj 
of  the  amended  complaint  was  served  upon  him. 

[1  Oregon]  (  95  ) 
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A,  Holbrooh,  for  plaintiff  in  error. 
A.  Campbell,  for  defeaXdant  in  errot. 

Williams^  C.  J.  Section  48/ page  72^  Oregon  Statutes, 
provides,  that  "if  the  complaint  be  amended,  a  copy  thereof 
shall  be  served  on  the  defendant,  or  his  attorney  of  record, 
and  the  defendant  shall  answer  th^  same  within  sudi  time  as 
may  be  prescribed  by  the  court;  and  if  he  omit  to  do  so,  the 
plaintiff  may  proceed  to  obtain  judgment  as  in  other  cases  of 
failure  to  answer." 

Section  71,  page  76,  declares,  "if  the  demurrer  be  sustain- 
ed, either  party  may  amend  any  pleading  demurred  to,  upon 
such  terms  as  may  be  ju^t,  and  he  shall  serve  a  copy  of  the 
same  on  the  adverse  party,  within  such  time  as  may  be  pre- 
scribed by  the  court"  These  sfections  clearly  show  that  a 
oopy  of  the  amended  complaint  in  the  case  should  have  been 
served  on  the  defendant  in  the  District  Court.  No  evidence 
of  any  such  service  appears  upon  the  record,  nor  is  there  any 
thing  to  show  that  Tolmie  was  aware  of  the  steps  taken 
against  him  in  the  suit  after  the  decision  sustaiiiin'g  his  d^ 
murrer.  Tolmie  was  no  more  bound  to  appear  and  answer 
the  amended  complaint,  before  a  copy  thereof  was  served  on 
him,  than  he  was  bound  to  appear  and  answer  the  original 
<3omplaint  without  such  service  as  the  law  requires. 

Judgment  for  a  failure  to  answer  an  amended  complaint  is 
to  be  obtained  "as  in  other  cases  of  failure  to  answer." 
Nothing,  then,  appearing  to  show  power  in  the  District 
•Court  to  proceed  to  judgment  against  defendant  on  the 
amended  complaint,  we  think  there  is  error  in  sudi  judg- 
ment, and  hold  that  the  record  ought  to  show  affirmatively 
some  evidence  of  a  service  of  the  amended  complaint  on 
Tolmie,  or  some  act  of  his  in  court,  after  such  amended 
complaint  was  filed,  rendering  a  statutory  service  unneoes- 
sary. 

Judgment  reversed. 
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Olnbt^  J.  Whilst  I  do  not  dissent  from  the  opinion  of 
the  court,  I  would  have  been  quite,  aa  well  aatisfiedwith  a 
different  construction  of  the  statute.  I  see  no  very  good 
reason  for  making  this  an  exception  to  the.  general  rule,  by 
which  the  service  of  papers  in  the  progress  of  a  cause,  though 
required  by  statute,  need  not  affirmatively  appear  on  the 
record  to  support  the  judgment.  When  the  court  has  juris- 
diction of  the  person  and  the  cause,  errors  in  the  exercise  of 
that  jurisdiction  ought  not  to  be  presumed.  It  is  certainly 
illegal  and  erroneous  to  give  judgment  for  want  of  answer  to 
an  amended  complaint  not  served.  The  only  question  is^ 
whether  the  service  should  appear  of  record.  My  brethren 
think  it  ought;  and  in  this  conclusi<Hi  I  acquiesce,  rather  ^ 

than  assume  the  attitude  of  dissent   upon   an  unimportant 
question  of  mere  practice. 


>^M* 


ZACHARIAH  NORTON,  Plaintiff,  v.  GABRIEL 
WINTER;  et  al.,  Defendants. 

Adjourned  from  'Waakmgtaru 

In  an  action  on  a  forthcoming  bond  given  in  an  attachment  suit,  under 
the  act  of  18.51,  it  is  no  answer  to  say  that  the  defendants  hi 
the  attachment  "surrendered  themselves  to  the  process  of  the 
eourt"  in  that  suit. 

NoBTON  sued  Winter  and  Latimer  in  the  District  Court  of 
Washington  County,  and  attached  their  goods  and  chattels, 
on  the  ground  that  they  were  non-residents  of  the  territory. 
Defendants  gave  a  bond  to  the  attaching  officer,  conditioned 
that  the  property  attached,  or  its  appraised  value  in  money, 
should  be  forthcoming  to  answer  the  judgment  of  the  court 
Plaintiff  now  sues  for  damages,  averring  a  judgment  in  favor 
of  himself,  and  against  said  Winter  and  Latimer  in  the  said 
mi^  and  a  breach  of  the  condition  of  said bondby  defendants. 
Defendants,  for  answer,  in  subBtanoe  say,  thatthe  said  Winter 
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and  Latimer,  in  the  said  attachment  suit,  ''surrendered  them- 
selves to  the  process  of  the  court,  and  appeared  and  answered 
to  the  action/'  Plaintiff  moves  to  strike  out  this  pleading 
bj  defendants,  on  the  ground  that  it  is  a  sham  and  irrelevant 
answer. 

A.  Campbell,  for  plaintiff. 
Jf .  Chinn,  for  defendants. 

Williams,  0.  J.  Section  "9  of  the  "Act  allowing  and  re- 
gulating writs  of  attachment,*'  (Oeneral  Lanvs  of  Oregon, 
page  60,)  declares  "that  it  shall  be  competent  for  sudi  de- 
fendant, (meaning  the  defendant  in  an  attachment  suit,)  at 
or  before  the  second  term,  to  file  special  bail  or  surrender 
himself  into  custody,  or  elect  to  have  the  property  attached 
remain  in  custody." 

The  same  section  further  provides,  "that  if  the  defendant 
ihall  enter  special  bond,  or  surrender  himself  into  custody,  as 
aforesaid,  the  operation  of  such  attachment  upon  the  property 
and  moneys  of  said  defendant  shall  cease  in  respect  of  the 
plaintiffs,  whose  declarations  may  have  been  pleaded  to  in 
custody,  or  by  reason  of  having  filed  special  bail."  Admit- 
ting that  Winter  and  Latimer,  by  surrendering  themselves 
into  custody,  or  filing  special  bail,  could  thereby  have  dis- 
solved the  bond  upon  which  this  suit  is  brought,  the  answer 
does  not  show  that  they  did  either  of  these  acts. 

What  defendants  mean  by  saying  that  Winter  and  Latimer 
"surrendered  themselves  to  the  process  of  the  court,"  is  not 
v^ery  apparent,  but  there  seems  to  be  an  effort  to  get  at  a 
defence  by  implication,  which  cannot,  with  truth,  be  set  up 
tn  a  direct  averment.  When  a  defendant  appears  in  person, 
and  answers  to  any  suit  against  him,  he  may  in  one  sense  be 
said  to  surrender  himself  to  the  process  of  the  court;  but 
rum  constat  that  he  is  "in  custody,"  for  in  a  majority  of  civil 
cases  there  is  no  power  to  hold  a  dfefendant  "in  custody/' 
When  the  goods  and  chattels  of  Winter  and  Latimer  were 
seized  under  the  writ  of  attachment,  they  were  "ii|  custody** 
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of  the  sheriff,  but  Winter  and  Latimer  might  have  taken  the 
place  of  their  goods,  and  then  they  would  have  been  ''in  cusr 
tody"  as  the  statute  contemplates;  but  if  they  did  not  thus 
substitute  themselves  instead  of  their  property,   then   tbey 
"elected  to  have  their  property  attached  remain  in  custody/* 
Defendants'  answer  does  not  show  that  Winter  and  Latimer 
took  the  place  of  their  goods  *'in  custody,"  or  that  they  did 
anything  more  than  personally  to  appear  in  court  and  answer 
to  the  suit,  and  therefore  fails  to  show  that  Winter  and  Lati- 
niert  goods  were  released  from  the  attachment,  or  that  de- 
fendants* obligation  in  the  forthcoming  bcmd.was  discharged. 
Ifothing  appearing  in  the  answer  to  bar,  or  in  any  way  af- 
fect plaintiffs  right  of  recovery,  the  motion   to  strike   out 
must  be  sustained. 

Motion  granted* 


HAIWER,  JENNINGS.&  CO.,  Plaintiffs  in  Error,  v. 
STEPHEN  COFFIN,  Defendant  in  Error. 

Error  to  Clackamas. 

JMgmeDt  on  an  nward  mad«  by  referees,  after  tlie  time  of  making  sucb 
award  has  expired,  it  erroneoua, 

A.  E.  Wait,  for  plaintiffs. 

OlwsYj  J,  This  i&  a  writ  of  error  to  reverse  a  judgment 
of  the  District  Court  of  Clackamas  County  on  an  award  of 
referees.  The  cause  having  been  refejrred  in  that,  court, 
the  time  for  making  and  filing,  the  award  was  afterwards  en<- 
larged  to  the  first,  day  of  the  then  next  term.  It  was  made 
and  signed  on  the  third  day  of  the  term,  and  filed  on  the 
fourth.  The  Di^triQt, Court,  in  treating  as  unimportant  the 
delay  to  put  the  paper  on  file,  appears  to  have  overlooked 
the  fact,  that  the  award  itself  was  not  made  until  after  the 
tathority  of  the  referees  had  expired. 

Judgment  reversed. 
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EDWIN  T.  STONE,  Plaintiff,  v.  FENDAL  C.  GASON,  et 

aL,  Defefidants. 

Reserved  from  Clackamas. 

Tlie  disaolution  fA  an  injunction  iB  a  technical  bieach  of  the  injnnction 
bond. 

Oasoit  obtained  an  injunction  restraining  Stone  from  mn* 
ning  a  ferry;  whioh  being  dissolved.  Stone  brought  this  suit 
on  the  injunction  bond  for  the  loss  of  ferriages.  Cason  an* 
swered  that  the  ferry  was  on  his  land,  and  Stone  had  no  li- 
cense or  other  right  to  keep  it,  and  that  the  ferriages  would 
not  more  than  have  defrayed  the  expenses  of  running  it^ 
Stone  demurred  to  this  answer,  and  the  question  thus  raised 
was  adjourned  into  this  court  by  the  District  Court  of  Clack- 
amas County, 

A.  Campbell,  for  plaintiff. 
J.  K,  KeUy,  for  def enadnts. 

Olney^  J.  The  bond  is  conditioned  to  paj  all  coats  and 
damages  occasioned  by  the  injunction.  This  must  not  be 
taken  strictly  by  its  words,  but  conditionally,  if  the  injunc- 
tion was  improperly  obtained,  or  should  be  dissolved.  The 
dissolution  of  the  injunction  was  a  technical  breach  of  the 
bond,"  for  which  nominal  damages  may  be  recovered.  The 
matters  set  forth  in  the  answer  go  to  the  question  of  damages^ 
not  to  the  right  of  action* 

Demurrer  sustained. 
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THOMAS  N.  CUTLEB,  Plaintiff,  v.  THE  STEAMSHIP 
COLUMBIA  and  OWNERS,  Defendants. 

Appeal  in  Admiralty,  Washington. 

1.  Hew  evidence  caxmot  be  received  in  this  court  in  Admiralty  oaueee. 

2.  A  rehearing  will  not  be  granted  for  newly  discovered  evidence, 
unless  it  appear  that  the  evidence  is  new,  and  not  cumulative,  and 
that  the  application  could  not  have  been    made    in    the    District 

Court.  ^ 

S.  Where  a  collision  occurred  between  a  steamship  going  down,  and  a 

brig  coming  up  the  Columbia  River — Held^  that  the  steamship  was  \l 

gailty  of  the  prinoary  and  jireater  fault: — Ist.   Because  she  was  ^ 

nmning  close  to  the  larboard  shore;  2d.  Because  she  was  running 
down  stream  in  the  night,  at  full  speed,  when  there  was  danger 
of  meeting  other  vessels;  3d.  Because  she  incautiously  attempted 
to  pass  between  the  brig  and  the  shore. 

HoLBBooE^  for  the  defendante,  asked  leave  to  introduoe 
ne^  evidenoe  in  this  cause,  which  was  opposed  by  Campbell, 
for  tiie  plaintiff. 

i.  HolbrooJc,  for  defendants. 

i.  Campbell,  for  plaintiff. 

-  Williams,  C.  J.  The  Admiralty  practice,  which  has 
grown  up  under  the  federal  judiciary  acts  and  rules  of  court, 
13  not  the  practice  of  this  court  The  act  of  Congress  creating 
this  court  is  as  high  authority  as  any  other  act  of  Congress. 
By  that  act  writs  of  error,  and  appeals  in  causes  of  federal 
Tecc^nizance,  are  to  be  made  to  this  court  ^^the  same  as  in 
other  cases.''  In  no  other  case  can  new  evidence  be  received 
in  this  court.  Chancery  causes  are  heard  anew,  but  on  the 
same  pleadings  and  proofs  as  in  the  District  Court.  Admi- 
ralty causes  must  be  governed  by  the  same  practice. 

By  the  Court — Leave  refused. 
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Holbrook  then  filed  affidavits^  and  asked  to  have  the  cause 
remitted  to  the  District  Court  for  rehearing  on  newly  dis- 
covered evidence. 

Olney^  J.  It  is  indispensable  to  this  application  that  it 
could  not  have  been  sooner  made,  and  that  the  evidence  be 
nev^r  and  quite  material.  None  of  these  conditions  exist  in 
this  case.  No  good  reason  is  shown  why  the  application  wa^ 
not  made  in  the  District  Court  below ;  and  besides,  the  same 
evidence  is  already  in  the  record,  testified  by  another  witness. 

By  the  Court — Application  denied. 

Olnet^  J.  This  is  an  appeal  by  the  owners  of  the  steamer 
from  the  decree  of  the  District  Court  of  Washington  County, 
awarding  six  hundred  dollars  to  the  owners  of  the  brig  Fran- 
cisco, for  damages  by  collision.  The  District  Court  decided 
that  the  steamer  was  principally  in  fault,  but  that  liie  brig 
might,  by  the  exercise  of  ordinary  attention  and  skill,  have 
•avoided  the  collision,  and  therefore  divided  the  loss  between 
them,  and  awarded  the  costs  against  the  steamer. 

It  appears  that  the  brig  was  running  up  the  Columbia 
River  before  the  wind,  at  the  rate  of  five  or  six  knots  an 
hour,  near  the  south  or  west  shore,  and  the  steamer  was  run- 
ning down,  at  the  rate  of  twelve  or  fifteen  knots  an  hour,  near 
the  same  shore.  It  was  about  ten  o'clock  at  night;  but  the 
moon  shone,  and  the  vessels  discovered  each  other  at  a  con- 
siderable distance.  The  brig  put  her  helm  a-port,  and  the 
steamer  put  hers  to  starboard,  each  intending  to  run  between 
the  other  and  the  shore ;  so  that  the  course  of  each  was  across 
the  track  of  the  other.  As  the  steamer  was  crossing  the  bow 
of  the  brig,  the  bowsprit  of  the  latter  ran  into  the  steamer's 
paddle-box,  and  was  carried  away,  with  much  of  the  works 
on  the  brig's  starboard  quarter.  The  injuries  were  repaired 
at  an  expense  of  about  six  hundred  dollars,  and  the  losses  by 
detention  were  about  six  hundred. 

As  usual,  each  casts  the  blame  on  the  other;  and  the  cir- 
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eumstances  by  which  their  conduct^  after  they  saw  each ' 
other,  Ib  to  be  judged^  are  obseaielj  developed  by  the  eyi- 
denoe.  But  there  are  some  general  rules,  recognized  elsewhere, 
vhieh  navigators  on  this  coast  cannot  too  soon  learn  will  be 
applied  by  the  oonrts  as  tests  of  their  care  and  skill.  Among 
those  relating  to  the  navigation  of  freqnented  rivers^  are  the 
following:  Vessels  going  down  are  entitled  to  the  benefit  of 
the  current  in  the  middle  of  the  channel ;  and  vessels  going 
up  are  entitled  to  the  benefit  of  the  eddies  along  the  shore. 
Vessels  bonnd  either  way,  when  they  run  near  shore,  are  to 
take  the  shore  on  their  starboard  side,  nnless  some  local  cause 
or  other  exigency  makes  the  larboard  preferable.  A  steam 
vessel,  having  occasion  at  night,  or  in  a  fog,  to  ran  on  the  Sj 

larboard  side,  or,  indeed  on  either  side,  or,  in  any  place  where  j 

theie  is  a  known  probability  of  f  aUing  in  with  other  vessels, 
should  slacken  her  speed,  and  increase  her  vigilance  in  pro- 
portion to  the  danger,  and  be  momentarily  on  the  alert  to 
reveiae  her  engines,  or  to  make  any  manoeuvre  in  her  power 
necessary  to  the  safety  of  other  vessels. 

Had  the  steamer  been  in  the  middle,  or  on  the  north  side 
of  the  river,  which,  at  that  place,  is  near  a  mile  in  width,  the 
two  vessels  would  never  have  come  into  dangerous  proximity. 
Or  if,  running  in  the  night,  on  the  side  belonging  to  vessels 
bound  up,  against  a  wind  of  which  snch  vessels  would  be 
certain  to  avail  themselves,  she  had  run  at  half  instead  of  full 
speed,  on  discovering  the  brig,  the  more  leisurely  to  watch  her 
manoeuvres,  and  had  reversed  her  engines  when  danger  be- 
came imminent,  the  accident  hardly  could  have  happened. 
The  opinion  of  some  of  the  witnesses,  that  checking  her  speed 
would  have  cansed  a  more  dangerous  collision  further  forward 
on  the  steamer,  must  be  understood  to  relate  to  the  time  when 
it  had  ceased  to  be  in  the  steamer's  power  to  avoid  it.    The 


fact  that  full  speed  carried  her  only  half  way  across  the  brig's  i 

path,  proves  that  a  reversal  of  her  engines  a  minute  before  \ 

would  have  given  the  brig  time  to  pass.    That  the  necessity  \ 

for  this  wa%  or  ought  to  have  been,  seen  in  time,  is  certain. 
The  witness^  Erasier,  a  paa3eng^r  on  board  the  gteamw» 
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TERRITORY  OF  OREGON,  Plaintiff,  t.  WILLIAM  M. 

KING,  Defendant 

Agreed  Case  from  WaMngton. 


.      A,  Campbell,  for  territory. 
W.  H.  Farrar,  iat  defendftst 

OlneTj  J,  Tlfis  is  an  i)gre<ed  case  Bobmitted  to  this  court 
The  facta,  as  stated,  are,  that  King,  one  of  the  commisaioners 
to  erect  the  penitentiary,  ^as  chosen  by  the  board  as  acting 
commissioner,  whose  duty  it  was  "to  preside  at  all  meetings 
of  the  board,  and  superintend  the  performance  of  all  con- 
tracts for  labor  and  materials  which  may  have  been  autho- 
rized by  the  board,  t«  see  that  the  terms  of  each  contract  are 
fulfilled,  and  to  do  and  perform  such  other  duties,  ptrtain- 
ing  to  the  erection  of  said  penitentiary,  as  the  board  i-hall 
direct."  For  this  service  the  statute  provides  him  a  compen- 
sation of  one  hnndred  dollars  a  year.  It  is  agreed  he  per- 
formed services  as  such  acting  commissioner,  by  making 
journeys  in  search  of  building  rock,  and  looking  after  theeso- 
cution  of  contracts,  worth,  including  expenses,  two  hundred 
and  seventy-three  dollars  more  than  the  compensation  fixed 
by  law ;  which  extra  compensntion  has  been  allowed  and 
paid  to  him  by  the  board ;  and  this  suit  is  brought  to  recover 
it  back. 

The  statute  having  fixed  the  compensation,  it  was  not  oom- 
peteut  for  the  board  to  increase  or  diminish  it 

Judgment  ior  the  territory. 
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TEERITOEY  OF  OREGON,  Plaintiff,  t.  SHUBRICK 

NORRIS,  Defendant 

Agreed  Case  from  Washington^ 

When  tile  statute  required  tlie  board  of  commissioners  for  erecting  a 
penitentiarj  to  have  a  secretary,  without  fijnn^  his  salary — HM^ 
Tbat  he  was  entitled  to  a  reasonable  compensatKa  lor  his  services. 

A.  Campbell,  for  territory. 

W.  E.  Farrar,  for  defendant  . 

Olnbt^  J.    This  is  an  agreed  case  submitted  to  this  court.  \ 

The  facts,  as  stated,  are,  that  Norris,  one  of  the  commission- 
ers to  erect  the  penitentiary,  was  chosen  by  the  board  as 
their  secretary  and,  for  his  services  as  such,  received  from 
them  two  hundred  and  fifty  dollars;  and  this  suit  is  brought 
to  recover  it  back. 

The  statute  requires  the  board  to  have  a  secretary,  but 
makes  no  provision  for  his  appointment  or  compensation. 
The  duty  to  have  a  secretary  implies  the  power  to  appoint 
one,  in"  the  absence  of  all  other  legal  means  of  procuring  the 
services  of  such  an  officer.  The  duties  of  a  secretary  do  not 
appear  to  be  incompatible  with  those  of  a  member  of  the 
board.  Both  could  be  performed  as  effectually  by  the  same 
person  as  by  different  persons;  and  in  neither  capacity  would 
he  be  likelv  to  have  views  or  interests  inconsistent  with  his 
duties  in  the  other  capacity.  There  is  no  reason,  therefore, 
why  a  member  of  the  board  could  not  be  employed  as  sec- 
retary. 

The  fund  which  ought  to  pay  for  that  service  being  subject 
to  the  order  of  the  board,  the  power  to  employ  might  include 
power  to  compensate  out  of  that .  fund.  But,  however  that 
may  be,  the  defendant  having,  according  to  the  agreed  state- 
ment of  facts,  received  but  a  reasonable  compensation,  is  en- 
titled to  retain  it  against  the  territory. 

By  the  Court — ^judgment  for  defendant 
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TERRITORY  OF  OREGON,  Plaintiff,  v.  WILLIAM  M. 

KING,  Defendant 

Agreed  Case  from  Washingtotu 

OompenaatiGn,  fixed  by  staAute   for   certain   aendcct*   eannot   ba    in* 
creaead. 

•      A.  Campbell,  for  territory. 
W.  H.  Farrar,  for  defendant 

Olney,  J.  TlKs  is  an  agrefed  case  Bnbmitted  to  this  court 
The  facts,  as  stated,  are,  that  King,  one  of  the  commissioners 
to  erect  the  penitentiary,  Vas  chosen  by  the  board  as  acting 
commissioner,  whose  duty  it  was  "to  preside  at  all  meetings 
of  the  board,  and  superintend  the  performance  of  all  eon- 
tracts  for  labor  and  materials  which  may  have  been  autho- 
rized by  the  board,  to  see  that  the  terms  of  each  contract  are 
fulfilled,  and  to  do  and  perform  such  other  duties,  pertain- 
ing to  the  erection  of  said  penitentiary,  as  the  board  shall 
direct."  For  this  service  the  statute  provides  him  a  compen- 
sation of  one  hundred  dollars  a  year.  It  is  agreed  he  per- 
formed services  as  such  acting  commissioner,  by  making 
journeys  in  search  of  building  rock,  and  looking  after  the  exe- 
cution of  contracts,  worth,  including  expenses,  two  hundred 
and  seventy-three  dollars  more  than  the  compensation  fixed 
by  law;  which  extra  compensation  has  been  allowed  and 
paid  to  him  by  the  board ;  and  this  suit  is  brought  to  recover 
it  back. 

The  statute  having  fixed  the  compensation,  it  was  not  com- 
petent for  the  board  to  increase  or  diminish  it 

Judgment  for  the  territory. 


Dec  1854]  Tbbkztost  7.  l^'omua  107 


TEERITOKY  OF  OREGON,  Plaintiff,  ▼.  SHTTBRICK 

NORRIS,  Defendant 

Agreed  Case  from  Washingtan^ 

When  the  statute  required  the  board  of  commissioners  for  erecting  a 
penitentiary  to  have  a  secretary,  without  fixing  his  salary — HM, 
That  he  was  entitled  to  a  reasonable  compensation  lor  hit  services. 

A.  Campbell,  for  territory. 
W.  H.  Farrar,  for  defendant 

Olnbt,  J.  This  is  an  agreed  case  submitted  to  this  court. 
The  facts,  as  stated,  are,  that  Norris,  one  of  the  commission- 
ers to  erect  the  penitentiary,  was  chosen  by  the  board  as 
tieir  secretary  and,  for  his  services  as  such,  received  from 
them  two  hundred  and  fifty  dollars ;  and  this  suit  is  brought 
to  recover  it  back. 

The  statute  requires  the  board  to  have  a  secretary,  but 
makes  no  provision  for  his  appointment  or  compensation. 
The  duty  to  have  a  secretary  implies  the  power  to  appoint 
one,  in"  the  absence  of  all  other  legal  means  of  procuring  the 
services  of  such  an  ofBcer,  The  duties  of  a  secretary  do  not 
appear  to  be  incompatible  with  those  of  a  member  of  the 
board.  Both  could  be  performed  as  effectually  by  the  same 
person  as  by  different  persons;  and  in  neither  capacity  would 
he  be  likely  to  have  views  or  interests  inconsistent  with  his 
duties  in  the  other  capacity.  There  is. no  reason,  therefore, 
why  a  member  of  the  board  could  not  be  employed  as  sec- 
retary. 

The  fund  which  ought  to  pay  for  that  service  being  subject 
to  the  order  of  the  board,  the  power  to  employ  might  include 
power  to  compensate  out  of  that .  fund.  But,  however  that 
may  be,  the  defendant  having,  according  to  the  agreed  state- 
ment of  facts,  received  but  a  reasonable  compensation,  is  en- 
titled to  retain  it  against  the  territory. 

By  the  Court — ^judgment  for  defendant 
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In  White  V.  Quirons,  Minor,  331,  it  was  held  Uiat  one 
who  had  contracted  with  the  owner  to  settle  on  the  land  and 
make  improvements,  and  perform  certain  conditions,  and 
then  to  have  a  deed,  was  entitled  to  an  action  for  possession 
against  a  stranger. 

In  Oilday  v.  WtUton,  S  Sergeant  (&  Bowie,  410,  it  was 
held,  that  a  settlement  with  intent  to  take  the  whole  of  a 
vacant  tract,  under  a  law  of  Pennsylvania,  which  entitled 
the  settler  to  a  patent,  on  proof  of  compliance  with  certain 
conditions,  part  of  which  were  settlement  and  improvanent, 
gave  the  settler  legal  possession  of  the  whole  tract. 

Occupancy,  with  a  view  to  obtain  a  settler's  right  under  the 
laws  of  Pennsylvania,  has  always  been  regarded  as  giving 
the  occupant  a  legal  title  and  possession,  to  the  extent  of  his 
survey,  though  onencloaed,  against  all  persons  except  the 
Ir^tate.  This  is  believed  to  have  been  the  doctrine  of  all  the 
colonial  proprietors  and  States,  who  disposed  of  lands  by  this 
and  similar  modes,  though  the  dearth  of  books  in  this  terri- 
tory renders  an  investigation  of  the  subject  impracticable. 
It  is,  however,  quite  clear  upon  principle,  that  when  thp 
government,  or  other  owner  contracts  with  the  purchaser 
that  he  shall  occupy  the  land  in  order  to  entitle  himself  to  a 
conveyance,  the  contract  gives  the  right  of  possession;  and 
actual  occupancy  under  the  contract  is  possession  of  the 
entire  tract,  whether  enclosed  or  not ;  and  this  poeseseion  and 
right  of  possession  are  exclusive,  and  sufficient  to  support  an 
action  for  trespass,  unless  the  defendant  shows  a  better  right. 
As  the  settier  has  possession,  end  a  right  to  the  exclusive 
possession  of  his  entire  claim,  it  follows  that  he  must  have  a 
remedy  for  any  wrongful  invasion  of  it. 

The  surveyor  general  can  only  decide  the  abstract  question 
of  ri^t  between  the  claimants.  He  cannot  protect  the  true 
owner  against  wrong-doers.  This  can  be  done  only  by  the 
judicial  tribunals.  Congresa  has  established  the  land  office 
and  the  courts.  To  the  one  it  has  given  the  power  to  deter- 
mine the  right,  and  to  the  other  power  to  protect  the  right. 

It  being  the  right  of  the  settler  to  be  protected  in  his  pos- 
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5«ssion,  while  he  continues  to  comply  with  the  terms  of  the 
Inw,  and  the  duty  of  the  courts  to  afford  him  that  protection, 
the  existence  amd  extent  of  his  alleged  possession  mu^t  /"ke 
jiseertained.  If  two  claim  advevsely  to  be  in  possession  of 
the  same  tract,  by  virtue  of  having  included  it  \rithin  their 
respective  boundaries,  the  legal  possession  is  in  him  in  whom 
the  ri^  is.  In  such  a  case  of  mixed  possession,  it  becomes 
necessary  to  ascertain  which  is  the  true  owner,  in  order^  to 
detennine  which  has  possession,  and  to  afford  him  the  pro- 
tection to  which  he  is  entitled.  The  court  must,  therefore, 
adjudicate  the  right,  not  as  an  end,  but  as  a  means  to  an  end. 

When  a  qualified  settler  has  set  lawful  boundaries  to  his  ^ 

claim,  and  has  commenced  his  residence  and  cultivation,  the  ^ 

land  is  severed  from  the  public  domain,  and  hae  become  his 
private  property.  When  forfeited  or  abandoned,  and  not 
before,  it  falls  back  into  the  mass  of  public  lands,  and  be- 
comes again  subject  to  settlement  Whilst  it  remains  private 
property,  the  owner  has  the  same  rights  and  remedies  against 
third  persons,  afi  if  his  title^  such  as  it  is,  were  indefeasible. 
That  title  is  an  equitaUe  one,  accompanied  by  possession,  and 
the  right  of  possession,  which  is  sufficient  to  maintain  and 
defend  an  action  at  law,  against  third  persons,  not  clothed 
with  the  legal  title. 

Rickey,  having  first  included  the  disputed  tract  within  his 
boundaries,  was  the  true  owner,  and  was,  therefore,  in  pos- 
session, and  entitled  to  maintain  the  action,  unless  the  other 
claimant  gained  priority  by  filing  the  first  notification.  The 
record  does  not  contain  sufficient  to  present  this  question.  It 
does  not  appear  that  Kickey  could  not  file  a  notification,  dat- 
ing his  settlement  prior  to  the  notification  of  the  adverse 
claimant    The  instruction  was,  therefore,  properly  refused. 

By  the  Court — Judgment  affirmed. 

Harding  S  Orover,  for  plaintiff. 

Barmim,  for  defendant 
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and  Latimer,  in  the  said  attachment  suit,  "surrendered  them- 
selves to  the  process  of  the  court,  and  appeared  and  answered 
to  the  action.''  Plaintiff  moves  to  strike  out  this  pleading 
by  defendants,  on  the  ground  that  it  is  a  sham  and  irrelevant 
answer. 

A.  OampbeUj  for  plaintiff. 
M.  Chinn,  for  defendants. 

WiM-iAMB^  0.  J.  Section  '9  of  the  "Act  allowing  and  re- 
gulating writs  of  attachment,'*  {OenerdL  Laws  of  Oregon., 
page  60,)  declares  "that  it  shall  he  competent  for  suA  de- 
fendant, (meaning  the  defendant  in  an  attachment  suit,)  at 
or  before  the  second  term,  to  file  special  bail  or  surrender 
himself  into  custody,  or  elect  to  have  the  property  attached 
remain  in  custody." 

The  same  section  further  provides,  "that  if  the  defendant 
ihall  enter  special  bond,  or  surrender  himself  into  custody,  as 
aforesaid,  the  operation  of  such  attachment  upon  the  property 
and  moneys  of  said  defendant  shall  cease  in  respect  of  the 
plaintiffs,  whose  declarations  may  have  been  pleaded  to  in 
custody,  or  by  reason  of  having  filed  special  bail."  Admit- 
ting that  Winter  and  Latimer,  by  surrendering  themselves 
into  custody,  or  filing  special  bail,  could  thereby  have  dis- 
solved the  bond  upon  which  this  suit  is  brought,  the  answer 
does  not  show  that  they  did  either  of  these  acts. 

What  defendants  mean  by  saying  that  Winter  and  Latimer 
"surrendered  themselves  to  the  process  of  the  court,"  is  not 
very  apparent,  but  there  seems  to  be  an  effort  to  get  at  a 
defence  by  implication,  which  cannot,  with  truth,  be  set  up 
ha  a  direct  averment.  When  a  defendant  appears  in  person, 
and  answers  to  any  suit  against  him,  he  may  in  one  sense  be 
said  to  surrender  himself  to  the  process  of  the  court;  but 
non  constat  that  he  is  "tn  custody/'  for  in  a  majority  of  civil 
cases  there  is  no  power  to  hold  a  d^endant  "in  custody." 
When  the  goods  and  chattels  of  Winter  and  Latimer  were 
seized  under  the  writ  of  attachment,  they  were  "in  custp^y*' 
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of  the  8heri£F,  but  Winter  and  Latimer  might  have  taken  the 
place  of  their  goods^  and  then  they  would  have  been  ''in  cosr 
tody^'  as  the  statute  contemplates;  but  if  they  did  not  thus 
substitute  themselves  instead  of  theit  property,  then  they 
"dected  to  have  their  property  attached  remain  in  custody/' 

Defendants'  answer  does  not  show  that  Winter  and  Latimer 
took  the  place  of  their  goods  ''in  custody,"  or  that  they  did 
anything  more  than  personally  to  appear  in  court  and  answer 
to  the  suit,  and  therefore  fails  to  show  that  Winter  and  Lati- 
mer's goods  were  released  from  the  attachment,  or  that  de- 
fendants* obligation  in  the  forthcoming  bond  was  discharged.  ^  ^ 

Nothing  appearing  in  the  answer  to  bar,  or  in  any  .way  af- 
fect plaintiff's  right  of  recovery,  the  motion   to  strike   out  i| 
unist  he  sustained* 

Motion  granted* 


HANNER,  JENNINGS  &  CO.,  Plaintiffs  in  Error,  v. 
STEPHEN  COFFIN,  Defendant  in  Error. 

Error  to  Clackamas. 

JUgment  on  an  award  made  Vy  referees,  after  tbe  tfane  of  making  kueh 
award  has  expired,  is  erroneous. 

A.  B.  WaitjioT  plaintiffs. 

Olsey,  J.  This  is  a  writ  of  error  to  reverse  a  judgment 
of  the  District  Court  of  Clackamas  County  on  an  award  of 
referees.  The  cause  having  been  referred  in  that,  court, 
the  time  for  making  and  filing  the  award  was  afterwards  en* 
laiged  to  the  first,  day  of  the  then  next  term.  It  was  made 
and  signed  on  the  third  day  of  the  term,  and  filed  on  the 
fourth.  The  Di^trigtr  Court,  in  treating  as  unimportant  the 
delay  to  put  the  paper  on  file,  appears  to  have  overlooked 
the  fact,  that  the  award  itself  was  not  made  until  after  the 
authority  of  the  referees  had  expired. 

Judgment  reversed. 
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agent  the  statute  provides  that  notice  of  the  commeneement 
of  suit  shall  be  given. 

Again,  the  sote  described  in  ihe  (xsnpl&iot,-  snd  sigsed  ^ 
C.  C.  Baker,  ie  dated  "June  16th,  '54" — the  date  of  the  ser^ 
vice  is  the  "15th  day  of  September,  A.  D.  1854."  Admitting 
that  the  court  would  be  authorized  to  infer  from  the  execu- 
tion of  ihe  note  that  Baker -was  the  "agent"  of  the, company 
upon  ^vh(Hn  service  might  be  made,  within  ihe  meaning  of 
the  Code,  on  the  "15th  of  June,  '54,"  fion  constat,  that  Ba- 
ker was  such  agent  upon  the  "15th  day  of  September,  A.  D. 
1854,"  when  this  summons  was  served. 

But  the  court  are  of  opinion  that  the  question  of  service, 
or  no  service,  must  be  decided  by  an  inspection  of  the  nature 
of  the  officer  or  other  person  serving  the  summons.  K^o  aver- 
ment contained  in  the  plaintiffs'  pleadings  can  eore  a  defect 
in  such  return.  If  the  law  were  held  otherwise,  this  case 
would  serve  to  illustrate  what  the  result  might  and  often 
would  be.  The  officer  certifies  that  he  served  the  summons 
on  C.  C.  Baker;  but  the  other  important  fact,  without  which 
the  court  cannot  acquire  jurisdiction,  to  wit,  t^at  C.  C. 
Baker  was,  at  the  time  of  such  service,  the  "managing  agent" 
of  said  corporation,  the  party  himself  is  permitted  to  supply, 
by  an  averment  in  his  complaint  If  this  be  untrue,  the  com- 
pany have  no  remedy  for  a  false  return,  because  the  <^eer 
has  not  made  such  a  return.  He  only  returns  that  be  served 
the  summons  on  C.  C.  Baker.  The  defence  to  the  suit  be- 
low may  have  been  that  Baker  was  not  agent,  and  therefore 
not  authorized  to  make  the  note ;  if  this  defence  were  true  in 
point  of  fact,  as  it  might  be,  service  upon  Baker  would'not 
be  notice  to  the  company;  and  by  collusion  between  Baker 
and  the  plaintiff,  in  the  making  of  the  note,  and  suit  upon,  it, 
the  company  without  remedy  might  have  a  judgment  ren- 
dered against  them,  without  notice  of  the  suit,  or  even  the 
existence  of  the  cauae  of  action. 

Per  curiam — Judgment  reversed. 
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a  a  COLEMAN,  Plaintiff,  v.  BENJAIOF  STAKE,  De- 
fendant. 

In  Chancery. — Adjourned  from  Washington. 

L  Principal  bound  by  the  acts  of  bis  a^t.    Principal  must  adopt  or 
reject  the  act  of  his  agent  aa  an  entirety. 

2.  Yfhett  one  of  the  two  must  be  injured  bj  an  act  done,  he  who 
caused  it  should  suffer  rather  than  another. 
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On  the  20th  day  of  March,  1860,  Lownsdale,  CofBn  and 
Chapman,  as  proprietors  of  the  town  of  Portland,  conveyed  'i 

a  certain  parcel  of  land  therein  eitoate  to  T.  A.  Hall,  W. 
HaD  and  S.  B.  White.  On  the  13th  day  of  August,  1853, 
W.  Hall  conveyed  to  Dennison.  On  the  3d  day  of  Jannary, 
1861,  S.  S.  White  and  T.  A.  Hall  conveyed  to  F.  M.  Smith. 
On  the  1st  day  of  August,  1851,  F.  M.  Smith  conveyed  to 
Flannery.  June  6th,  1862,  Fknnery  conveyed  to  B.  F. 
SmiA  and  8.  B.  Marye.  •  January  10th,  1858,  Marye  con- 
veyed to  Dennison.  July  16,  1853,  B.  F.  Smith  and  Denni- 
aon  conveyed  to  Coleman,  so  that  Coleman  thus  became 
vested  with  such  title  to  said  land  as  Lownsdale,  Coffin  and 
Chapman  had  on  the  20th  of  March,  1850. 

On  the  16th  day  of  September,  1853,  Stark  made  a  deed 
of  the  same  property  to  Coleman,  and  covenanted  with  him 
that  if  ever  it  should  be  made  to  appear  that  the  said  title 
which  Coleman  derived  from  Dennison  and  Smith  was  good 
as  against  him,  then  he  would  refund  to  Coleman  whatever 
he  received  from  him  for  said  property.  On  the  Ist  day  of 
March,  1850,  in  San  Francisco,  Lownsdale  and  Stark  divided 
the  town  of  Portland  between  themselves  by  deed  of  parti- 
tion, in  which  Stark  agreed  to  ratify  all  sales  made  by  Lowns- 
dale prior  to  that  time.  On  the  13th  of  April  ensuing,  Coffin 
and  Chapman  ratified  this  act  of  partition  with  a  qualification 
that  all  lots,  aold  prior  to  notice  of  such  partition,  should 
itand  on  the  same  footing  with  lots  sold  before  it  was  made. 
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On  tile  15th  d&j  of  the  same  month,  Couch,  as  the  attorney 
in  fact  of  Stark,  agreed  to  this  qualified  ratification  by  Coffin 
and  Chapman.  According  to  the  divisiOTi  betveen  Lowns- 
dale  and  Stark,  the  lot  in  dispute  was  in  that  part  of  the 
town  allotted  to  Stark,  and  was  not  one  of  the  sales  ratified 
by  him  in  the  deed  of  division,  unless  the  said  agreement  of 
Couch  be  regarded  in  law  as  the  agreement  of  Stark.  On 
t^e  2Sth  day  of  September,  1819,  Staric  executed  to  Couch  a 
power  of  attorney,  authorizing  him  "to  do  any  and  all  acts 
during  Stark's  temporary  absence  from  the  territory,  which 
Stark  might  lawfully  do  if  personally  present  Couch  testi- 
fies that  he  had  this  power  of  attorney  when  he  agreed  to  the 
modification  of  «aid  deed  of  partition  by  Coffin  and  Chap- 
man. Stark  says  that  the  said  power  of  attorney  was  revoked 
on  the  17th  day  of  January,  1850,  by  the  appointment  of 
Qeo^  Sherman,  and  that  Couch  had  notice  of  such  revoca- 
tion about  the  first  of  the  following  month.  Couch  states  that 
before  making  the  said  agreement  with  Coffin  and  Chapman, 
he  had  notice  that  Stark  had  appointed  another  agent  in  re- 
spect to  real  estate,  and  that  he  informed  Coffin  and  Chap- 
man of  that  fact 

M.  Chinn,  for  plaintiff. 

BamUton  d  Stark,  for  defendant 

WiLUAUB,  C.  J.  Taking  the  answer  and  evidence  togetlier, 
it  is  quite  evident  that  there  was  no  revocation  of  the  power 
of  attorney  to  Couch,  except  a  notice  irom  Stark  to  him  that 
Sherman  had  been  appointed  agent  in  respect  to  real  estate. 
This  notice  to  Couch  did  not  necessarily  revoke  his  power  to 
act  as  Stark's  attorney,  for  a  man  may  have  two  agents  at 
the  same  place  for  the  transaction  of  the  same  kind  of  busi- 
ness, and  it  cftii^ot  be  denied  in  this  case  that  Sherman  and 
Couch  were  both  acting  at  the  same  time  as  agents  for  Stai^, 
in  Portland.  Stark  admits  that  Couch  was  his  aguit  for  some 
purposes  at  the  time  he  made  the  arrangements  with  Coffin 
and  Chapman,  but  denies  that  he  had  authority  to  do  that 


Dec  1854]  ,Coi^buak  .v^  Stasx.  117 

id  Starts  pofW9r  of  attomex  to  Couch  \pas  unlimited  i» 
its  terms,  and  what  precise  portion  of  the  power  so  oojiierred 
was  revoked  by  Stark  does  not  appear^  and  was  not  even 
blown  to  Couch;  for  he  testifies  that  when  he  signed  the 
contract  with  C<^Sii  and  Chapman,  he  believed  he  had  au- 
thority tQ^o  it. 

Stark  sent  the  said  deed  between  him  and  Lownsdale  to 
Couch,  in  Portland,  so  that  their  arran^ments  might  there 
be  oonfirmed  by  others^  and  entirely  consummated,  and  thus 
treated  Couch  as  his  agent  in  tegard  to  that  matter*  Coffin 
and  Chapman,  knowing  that  Couch  had  the  aforesaid  power 
of  attorney,  and  finding  the  said  agreement  in  his  bands>  had  ,^ 

a  right  to  suppose  that  he  was  authorized  to  a0t  for  Stark;  \ 

and  C<^n  testifies  that  if  he  had  not  supposed  that  such  was 
^  fact,  he  would  not  have  ratified  the  said  deed  of  partition. 
True,  Stark  denies  that  Couch  could  bind  him .  in  that  trans^ 
action,  but  the  broad  terms  of  the  power  of  attorney,  the  in- 
sufficiency  and  uncertainty  of  the  alleged  revocation,  the  fact 
that  Stark  sent  liie  deed  of  partition  to  Couch,  and  the  belief 
of  Couch  that  he  had  authority  to  act  as  he  did,  go  far  to 
overthrow  that  position. 

Admitting  that  the  power  to  bind  Stark,  in  this  matter, 
had  been  transferred  from  Couch  to  Sherman,  then  it  does 
not  follow  that  Starik  is  not  bound;  for  the  evidence  shows 
that  Sherman  and  Couch  acted  together,  and,  as  far  as  parol 
confirmation  could  go,  Sherman  confirmed  the  conduct  of 
Couch  in  assenting  to  the  said  agreement  Stark,  in  person^ 
could  certainly  have  adopted  the  act  of  Couch  by  parol  so  as 
to  bind  himself;  and  if  the  power  of  attorney  to  Sherman 
was  like  that  to  Couch,  then  Stark  would  be  bound  by  Sher^ 
man's  acts;  for  Sherman  might  do  whatever  Stark  ^^could 
lawfully  do  if  personally  present"  Stark  says,  in  his  answer, 
that  the  concurrence  of  Coffin  and  Chapman,  in  his  arrange- 
ment with  Lownsdale,  was  not  necessary  to  its  validity ;  but 
the  bill  and  exhibits  show  that  they  were  joint  proprietors 
with  Lownsdale  in  the  town  of  Portland,  and  that  they  were 
the  (mly  persons  contemplated  in  said  deed  of  partition  whose 
lefnsal  to  ratify  it  in  six  months  should  give  Stark  a  right 
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to  have  it  cancelled;  and  these  facts  are  not  controverted  by 
the  answer. 

More  than  this,  the  bill  shows  that  Stark  has  acted  and 
occupied  in  accordance  with  the  arrangement  between  him 
and  Lownsdale,  and  so  has  taken  the  benefit  of  the  rati- 
fication by  CoflSn  and  Chapman,  which  this  ans\ifej  does  not 
deny,  but  avers  that  the  agreement  between  Couch,  Coffin 
and  Chapman  has  been  repudiated  by  defendant. 

That  Coffin  and  Chapman  were  joint  proprietors  with 
Lownsdale,  in  the  town  of  Portland,  on  the  Ist  of  March, 
1850  is  not  to  be  disputed  in  this  case;  therefore,  their  rati- 
fication of  the  deed  of  that  date,  between  Lownsdale  and 
Stark,  was  necessary  to  give  Stark  undisturbed  possession  of 
the  land  therein  set  apart  to  him.  Stark  must  adopt  or  re- 
ject that  ratification  as  an  entirety.  He  cannot  avail  himself 
of  what  operates  to  his  advantage,  and  discard  that  which  he 
dislikes.  • 

Prior  to  the  1st  day  of  March,  1850,  if  seems  that  Lowns- 
dale, Coffin  and  Chapman  made  sales  in  Portland  without 
restriction,  which  were  valid ;  and  it  would  be  a  very  great 
hardship  on  purchasers  in  good  faith  if  the  sales  made  by  the 
same  persons,  just  after  that  date,  were  void,  on  account  of 
a  private  arrangement  between  Stark  and  Lownsdale  in  Cali- 
fornia, of  the  existence  of  which,  nothing  was  known  in 
Portland.  Coffin  and  Chapman's  modification  of  the  said 
deed  of  partition  was  manifestly  just,  and  Couch,  in  ratif  vine: 
it,  was  only  doing  what  he  knew  Stark,  in  good  conscience, 
ought  to  do.  No  great  injury  is  worked  to  Stark  if  the  un- 
derstanding between  Couch,  Coffin  and  Chapman  is  regarded 
as  binding  upon  him,  for  then  he  will  be  entitled  to  the 
money  for  the  lots  sold  by  Lownsdale,  Coffin  and  Chapman, 
after  the  said  deed  of  partition  was  made,  and  before  notice 
of  its  existence  in  Portland.  But  if  such  understanding  be 
held  void,  then  Coleman  must  lose  the  money  which  he  has 
paid  Dennison  and  Smith  for  the  lot;  and  if  one  or  the  other 
of  the  parties  must  be  injured  by  the  act  of  Couch,  it  should 
be  Stark,  and  not  Coleman,  upon  the  principle  that  where 
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<me  is  the  cause  or  occasion  of  a  misdiievoud  act,  lie  must 
gaffer  the  consequences  thereof  ,  rather  than  another  who  has 
lad  nothing  to  do  with  it. 

Admitting  Lownsdale,  Coffin  and  Chapman  to  be  in  the 
joint  occupation  of  the  town  site  of  Portland,  and  claiming 
aa  proprietors,  which  is  not  denied  in  this  case,  it  may  with 
great  reason  be  urged,  tbat  the  sale  of  a  lot  by  them,  when 
Stark  was  out  of  the  country,  to  a  person  ignorant  of  his 
claim,  would  pass  a  perfect  right  as  against  Stark.  Equity 
Holds  that  Coleman  has  made  it  appear,  in  this  case,  that  his 
title  to  the  land  in  dispute,  derived  from  Dennison  and  Smith 
is  good  against  Stark,  and  therefore  Coleman  is  entitled  to 
wcover  back  the  $300  he  has  paid  Stark  for  said  land,  and  to 
Ml  injunction  to  restrain  Stark  from  collecting  the  balance  of 
the  (800  note  given  on  the  purchase  money* 

Decree  for  plaintiff. 


STEAMER  GAZELLE,  Plaintiff,  ▼.  WELLS  LAKE,  De- 
fendant. 

Error  to  Washington. 

A"W  a  lien  was  acquired  under  the  boat  law  of  1851,  the  law  was 
repealed.  Held — Ut.  That  proceeding  under  the  boat  law  of  1854, 
to  enforce  such  lien,  were  regular.  2d.  That  the  repeal  of  the  act 
of  1851  did  not  divest  the  lien. 

At  the  September  term,  A.  D.  1854,  of  the  court  below, 
judgment  by  default  Tvas  rendered  against^  the  plaintiff  in 
error,  for  the  sum  of  one  thousand  four  hundred  and  ten 
dollars.  The  complaint  alleges  that  the  defendant  in  error 
had  furnished  lumber  for  the  building  of  the  steamer  Gazelle; 
that  said  lumber  was  furnished  in  the  months  of  November, 
A.  D.  1858,  and  February,  A.  D.  1854.  Suit  in  the  court 
below  was  commenced  on  the  28th  day  of  August,  A.  D. 
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1854.  By  act  of  Aaaembly,  passed  Fe^uary  4th,  1851, 
ftULong  other  things  it  was  provided,  that  "mechaiiics,  trades- 
men or  others,"  who  furnished  "aupplieB  or  materials''  for 
and  on  acoount  of  the  building  or  repairing,  &c.,  of  boats 
and  vessels  within  the  jurisdiction  of  the  tarritory,  should 
"have  a  lien  on  such  boate  or  veseelB."  By  act  of  As- 
sembly, which  took  effect  May  lat,  A.  D.  1854,  tibia  act  was 
repealed.  By  the  latter  act  it  is  provided,  that  "any  persoa 
having  a  demand"  of  the  character  sued  upon  in  the  court 
below,  "instead  of  proceeding  for  the  recovery  thereof  against 
the  master,  owner,  &c.,  of  the  boat  or  vessel,  may  at  his  op- 
tion, commence  an  action  against  such  boat  or  vessel  by 
name." 

A:  E.  Wait,  for  plaintifE. 

/.  E.  Eetly.  for  defendant 

DaABT,  J.  The  errors  assigned  are  three  in  number.  The 
first  error  relating  to  the  manner  of  service  was  aband(Kied 
in  die  argument,  and  need  not  be  noticed  hy  the  oourt  The 
second  ground  of  error  ie,  that  the  record  diowsdiat  the  lum- 
ber waa  furnished  before  the  first  of  May,  A.  D.  1854,  and 
that  consequently  the  indebtedness  accrued  to  Lake  before 
the  passage  of  the  present  act,  giving  a  direct  remedy  against 
the  boat  When  the  defendant  in  error  brought  his  suit  in 
the  court  below,  he  adopted  the  remedy  prescribed  by  the 
then  existing  laws.  Although  the  act  in  force  on  the  subject 
of  liens  at  the  time  the  lumber  was  furnished  might  have 
given  a  different  remedy,  that  particular  form  of  remedy  was 
abolished  1^  tho>  repeal  of  the  statute,  and  could  no  longer 
be  used  to  enforce  the  liability.  If  the  new  statute  substi- 
tuted no  other  statutory  remedy  for  the  one  abolished,  the 
par^  would  then  be  compelled  to  resort  to  his  cfMnmon  law 
remedy,  and  proceed  to  enforce  his  claim  by  an  action  at  law 
against  the  persons  on  whose  account  the  materials  were 
furnished,  or  by  bill  in  equity  to  subject  the  boat  to  the  payo 
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ment  of  the  demand.  But  the  new  statute  gives  a  specific 
remedy.  It  contains  no  words  from  which  the  court  can  infer 
tbt  it  was  the  intention  of  the  legislature  to  exclude  l3ie 
operation  of  the  new  remedy  from  demands  of  that  charac- 
ter, existing  at  the  time  of  its  enactment;  on  the  contrary, 
tbe  words  of  the  statute  are  plain  and  clearly  embrace  all 
existing  demands.  ^^Any  person  having  a  demand  as  afore- 
said," cannot  by  any  reasonable  rule  of  construction  be  in- 
terpreted to  mean  ''only  a  person  that  shall  hereafter  have  a 
demand.''  It  is  competent  for  the  legislature,  at  any  time, 
to  alter  or  change  the  remedy  or  mode  of  enforcing  a  right, 
and  all  proceedings  instituted  thereafter  must  conform  to  the  ^ 

new  remedy.  S 

The  third  ground  of  error  is,  that  it  does  not  appear  by  the 
record  that  Lake  had  any  lien  against  the  boat.  The  con- 
clusion that  the  court  has  come  to  upon  the  error  already 
considered,  makes  this  an  immaterial  question  for  the  pur- 
pose of  determining  the  correctness  of  this  record;  but  as 
this  question  has  been  argued  at  length,  and  pressed  with  a 
good  deal  of  earnestness  upon  the  court,  by  the  counsel  for 
plaintiff  in  error,  we  will  give  our  views  upon  it.  Did  the 
repeal  of  the  act  of  February  4th,  1851,  destroy  the  defend- 
ant's lien  upon  the  steamer  ?  We  think  not  It  is  admitted, 
aoeording  to  the  doctrine  cited  from  1st  MUl,  Palmer  v. 
Bviler,  that  rights  given  by  a  statute,  which  at  the  time  of 
the  repeal  of  the  statute  are  merely  inchoate,  fall  with  the 
statute.  But  the  right  of  Lake  to  hold  the  steamer  as  a 
pledge,  or  security,  for  the  materials  furnished  for  her  erec- 
tion, was  not  an  inchoate  right  when  the  statute  was  repealed. 
The  transaction  out  of  which  the  right  grew  was  complete, 
that  is,  the  delivery  of  the  lumber.  By  virtue  of  such  de- 
livery, the  lien  attached  to  the  boat  By  operation  of  law, 
it  practically  became  a  personal  mortgage.  On  the  Ist  of 
May,  A.  D.  1854,  when  the  act  was  repealed,  Lake's  right 
was  not  inchoate,  but  perfect  In  the  language  of  Dwarris, 
on  the  construction  of  statutes,  ''nothing  remained  to  be 
d(me/'  and  the  subsequent  repeal  of  &e  statute  could  in  no 
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way  impair  or  destroy  the  obligation  of  the  contract  as  it 
stood  at  the  time  the  contract  was  consummated.  That  obli- 
gation was  not  merely  that  the  owners  of  the  steamjer  would 
pay  the  price  stipulated  for  the  lumber,  but  that  Lake  should 
have  a  lien  upon  the  steamer  for  the  security  of  its  payment. 

By  the  Court — Judgment  affirmed. 
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HAET  &  BLISSETT,  Plaintiffs  in  Error,  ▼.  TERRITORY 
OF  OREGON,  Defendant  in  Error. 

Error  from  Clatsop. 

When  it  appears  from  the  record  that  an  irregularitir  in  the  oourt  be- 
low could  not  prejudice  plaintiffs  in  error,  the  Judgment  will  not 
be  reversed  on  that  account. 

At  the  August  term,  A.  D.  1854,  of  the  court  below,  the 
plaintiffs  in  error  were  indicted  and  found  guilty  of  keeping 
open  a  house  on  Sunday  for  the  sale  of  spirituous  liquors. 
Hart  and  Blissett  then  moved  for  a  new  trial,  on  the  ground 
of  irregularity  in  drawing  the  trial  jury.  The  motion  for  a 
new  trial  was  overruled,  and  a  bill  of  exceptions  signed. 
The  bill  of  exceptions  shows  that  "the  clerk,  in  calling  a  jury 
into  the  box,  read  the  names  of  the  jurors  from  a  list,  and 
did  not  draw  them  by  ballot  from  a  box.  All  the  regular 
jurors  in  attendance  were  called,  and  the  jury  not  being  then 
full,  others  were  called  in  of  the  bystanders  to  complete  the 
jury."  It  is  admitted  that  the  calling  of  the  jury  was  irreg- 
ular in  this  case. 

M.  Chinn,  for  plaintiffs. 

A.  CampbeU,  for  defendant 

Deady,  J.  The  Code  provides  that  "the  derk  shall  pre- 
pare separate  folded  ballots  containing  the  names  of  the  petit 


Sec  1864]  Day  y.  Exht.  128 

or  trial  juriea,  asd  deposit  them  in  a  box.  He  shall  draw 
from  the  box  twelve  names,  and  the  persons  drawn  shall  form 
a  jwrjf  unless  some  are  rejected  bj  challenge,  disqualification 
or  otherwise." 

The  court  incline  strongly  to  the  opinion  that  a  party,  to 
talce  advantage  of  the  irregularity,  should  object  at  the  time 
(rf  the  departure  from  the  mode  prescribed  by  the  law,  or 
otherwise  he  shall  be  deemed  to  have  consented  to  it.     But  it 
18  not  necessary  to  the  determination  of  this  case,  to  pass  upon 
that  question.    If  an  irregularity  has  been  committed  in  the 
course  of  the  trial,  aUd  it  also  affirmatively  appears  that  no 
prejudice  resulted  to  the  prisoners  from  the  irregularity,  the 
judgment  will  not  be  reversed.    In  this  ease  it  appears  from 
the  bill  of  exceptions  that  the  prisoners  had  all  of  the  regu- 
lar panel  in  attendance,  and  that  it  was  necessary  to  summon 
talesmen  from  the  bystanders  to  complete  the  jury.     Mani- 
festly, then,  the  manner  of  selecting  the  jury  in  this  case 
made  no  di£ferenoe  with  the  result.     The  jury  would  have 
been  the  same^  if  thejy  had  been  drawn  from  a  box  by  folded 
balletic 

Judgment  affirmed* 


I  ?.  DAT,  Plaintiff  in  Error,  v-  L.  D.  KENT,  Defendant 

in  Error. 

Apped  from  County   Commissioners  in  District    Court. 

Error  to  Douglas, 

1.  Hie  Totee  of  a  precinct  cannot  be  rejected  because  there  was  no 
poll-book  sent  to  the  county  clerk. 

2.  Irregularities  in  collectinsr  evidence  as  to  thp.  result  of  ftn  election, 
will  not  avail  in  contesting  such  result,  if  it  can  be  properly  as- 
certained to  whom  a  majority  of  the  legal  votes  were  ffiven.  The 
office  will  be  awarded  to  him  who  is  found  to  have  suen  majority. 

Day  and  Kent  were  candidates  for  the  sheriffalty  of  Doug- 
hs County,  at  the  Jnne  election,  1854.      When  the  county 
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canvHBsere  bad  duly  examined  the  returns  of  said  election  for 
said  county,  they  fonnd  that  Day  had  received  the  highest 
number  of  votes  for  said  office,  and  gave  to  him  it  certificate 
of  his  election.  Day  then  entered  upon  the  discharge  of  his 
duties  as  sherifE  of  Douglas  County.  On  the  3d  day  of  July, 
Kent  gave  notice  to  Day  that  he  would  contest  the  said  elec- 
tion, in  which  notice  he  stated  as  cause  for  such  contest: 

First.  "That  there  never  was  ^ny  legal  election  held  in 
Cow  Creek  precinct,  in  said  county,  or  if  legal,  no  return 
was  made  to  the  anditor  of  said  county." 

Second.  "That  the  return  of  the  polls  from  the  precinct  of 
Canyonville  are  irregular  and  insufficient  in  law." 

Justice  Deady  heard  the  case  at  chambers,  on  the  18th  of 
July,  and  decided  that  there  was  no  legal  return  to  the  county 
auditor- of  the  election  in  Cow  Creek  precinct,  and  therefore 
Kent,  and  not  Day,  was  entitled  to  said  office,  and  a  certifi- 
cate of  election  as  sheriff  of  Douglas  County  was  thereupon 
issued  to  him. 

According  to  the  returns  of  said  election,  including  that 
from  Cow  Creek  precinct,  Day  had  228  votes,  and  Kent  207, 
for  sheriff  of  said  county;  but  rejecting  the  return  frem  Cow 
Creek,  Day  has  205,  and  Kent  207  votes  for  said  office. 
Nothing  is  now  said  by  Kent  as  to  the  incorrectness  of  said 
election,  further  than  Cow  Creek  precinct  is  concerned,  «> 
that  the  sole  question  for  this  court  to  decide  is,  whether  the 
votes  of  Cow  Creek  precinct  ought  to  be  counted  for  Day  or 
not     The  following  is  the  return  from  said  precinct : 

"Pnrsuant  to  this  notice,  an was  held  at  the  house 

of  G.  F.  Hall,  Cow  Creek  precinct,  Douglas  Co.,  O,  T.,  June 
5tb,  1S54,  for  the  election  of  the  following  named  officers  for 
county  and  precinct  agreeable  to  an  order  of  the  acting  clerk 
of  the  county  commissioners,  Douglass  Co.,  O.  T.,  (R.  H. 
Dearborn,) votes  having  been  cast   by   the   citizens   of   Cow 
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Creek  for  the  following  named  .officers :  Tot  Council,  A.  V. 
Bentley  received  seven  votes,  7  ;*  Tor  Council,  James  Maver 
received  two  votes,  2 ;' "  and  so  on  tiirongh  all  the  county 
and  precinct  offices.  In  the  list  is  tiiis  statement:  'Tor 
Sheriff,  J.  P.  Day  received  twenty-three  votes,  28."  Sub- 
joined to  said  list  is  the  following: 

^^ardy  EUiff,  judge  of  the  election  appointed  by  the  court 
of  Douglas  County,  O.  T. ;  Q.  F.  Hall,  by  the  same ;  third 
jndge  by  G.  F.  Hall  and  Hardy  Elliff,  A.  V.  Bentley,  as  ap- 
pointed by  G.  F.  Hall  and  Hardy  Elliff,  judges  of  election ; 
ako  S.  E.  Simmons  and  W.  P.  Coats  as  clerks  of  said  election  ii 

do  hereby  certify  that  the  polls  were  opened  and  dosed  ac-  i 

cording  to  law,  and  that  the  same  number  of  votes  for  and 
against  the  aforesaid  candidates,  and  the  same  we  verily  be- 
lieve to  be  correct;  furthermoire,  that  twenty-four  votes  were 
cast  against  becoming  a  State  of  the  Union,  and  remaining 
RB  we  now  are,  a  territory, 

Q.  F.  Hall, 

Habdy  JIlliff, 

A.  V.  Bebttlkt, 

Inspectors. 

B.  E.  SiMKosrs^ 

W.  P.COATB, 

CUrka. 
Filed  June  16th,  1854. 

B.  H.  Deabbosiv, 
Deputy  Auditor,  Douglas  County,  0.  T.'*  [ 

Section,  27,  Oregon  Statutes,  page  57,  provides  that  the 
<!lerks  when  the  polMists  are  made  to  agree,  shall  write  out 
upon  the  poll^book  a  certificate,  as  nearly  as  circumstances 
will  admit,  in  the  following  form : 

^At  an  election  held,  ftc,  (giving  place  and  date,)  the  fol- 
named  persons  received  the  number  of  votes  annexed 
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to  their  reBpective  namea,  fen*  the  following  deBcribed  offioes, 
to  wit: 

A.  B.  had  votes  for  delate  to  Coogren. 

C.  D.  had votes,  4o.,  (and  in  li^  manner  for  any 

other  person  voted  for.) 

Certified  by  u8,  G.  H.,  J.  K.,  L.  M.,  judgea  of  electiwL 

Attest,  A.  B.,  C.  D.,  clerks  of  the  election." 

Section  38  provides  for  sending  one  of  these  poll-boofa, 
certified  ea  above  required^  to  the  clerk  of  the  board  of  ooimt7 
commissioners^  and  for  depositing  the  oiber  with  one  of  the 
judges  of  the  election,  to  be  "subjeot  to  the  inspection  of  any 
elector,  at  any  timo  thereafter,  vho  may  wish  to  examine  the 


B.  P.  Boise,  for  plaintiff  in  error. 
S.  P,  Harding,  for  defendant  in  eriOT. 

WtLLiAUB,  0.  J.  Kent  says  that  no  poU-book  was  sent  by 
the  jadges  of  the  election  in  Cow  Creek  precinct  to  the 
county  auditor,  as  directed  in  section  28,  and,  therefore,  the 
return  from  said  precinct  shonld  be  wholly  rejected. 

Assuming  the  premises  to  be  true,  the  legal  conclusion 
drawn  therefrom  does  not  follow.  County  canvassers  are 
only  required  to  decide  who  has  received  "the  highest  num- 
ber of  votes,"  for  any  ofiGce  to  be  filled  by  an  election  of  the 
people,  and  no  poll-book  is  necessary  to  enaUe  them  to  make 
that  decision.  Clerks  and  judges  of  election  in  each  precinct 
of  a  county  are  compeHed  to  send  to  the  ooun^  auditor  a 
certificate,  to  which  the  one  from  Cow  Creek  conforms  in 
substance,  and  these  certificates  together  constitute  the  evi- 
dence upon  which  the  county  board  determine  the  result  of 
the  election  for  that  coun^.  Had  the  poll-book  of  Cow 
Creek  precinct  been  returned  with  the  certificate^  as  the 
statute  contemplates,  sneh  poll-book  would  only  have  shown 
'that  A.,  B.  and  C.  voted  at  the  eleetitm,  and  not  for  whom 


^. 
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they  cast  their  votes,  so  that  the  tormty  canvadfiers,  with  the 
poll-book,  could  not  have  decided  otherwise  than  they  did 
withont  it  True,  the  clerks  should  have  written  out  their 
certificate  in  the  poll-book,  but  this  error  is  not  fatal  to  the 
return,  for  in  point  of  fact  it  makes  no  diflference  whether  the 
certificate  is  written  on  one  piece  of  paper  or  another,  pro- 
vided it  is  written,  and  contains  in  substance  what  the  law  re- 
quires. When,  therefore,  the  county  canvassers  had  all  theevi* 
dence  as  to  the  choice  of  the  electors  in  Cow  Creek  precinct, 
which  a  technical  compliance  with  the  law  would  have  fur- 
nished, and  their  decision  accords  with  that  evidence,  noth- 
ing in  law  or  reason  seems  to  demand  a  reversal  of  such  decis- 
ion, because  some  collateral  and  immaterial  act  was  not  cor^  ^ 
rectly  performed  by  a  ministerial  officer.  Eadi  clerk  at  an 
election  is  required  to  keep  a  poll-book,  which  is  properly 
nothing  more  than  a  list  of  the  voters'  names.  One  of  t^ese 
books  is  to  be  held  by  a  ^dge  of  the  election,  for  the  examina- 
tion and  use  of  the  electors ;  the  other  is  to  be  sent  totheconn^ 
tj  auditor,  for  the*  convenience,  it  is  to  be  presumed,  of  the 
county  officers.  When  no  poU-bookisfiled  with  Ae  county  aud- 
itor, it  is  said  no  opportunity  is  afforded  to  contest  the  valid- 
ity of  the  election  by  one  who  may  feel  aggrieved  at  the  result 
of  the  canvass.  This,  if  true,  proves  nothing  to  the  point  in 
this  case.  Judges  and  clerks  may  omit  to  show  all  abont  an 
election,  and  yet  show  that  one  has  taken  place,  and  how  it 
terminated.  Evidence  for  tiiose  wishing  to  contest  an  elec- 
tion, which  is  the  poll-list,  is  one  thing.  Evidence  for  the 
county  canvassers,  which  is  the  certificate,  is  another  and 
different  thing.  The  non-existence  of  the  one  does  not  in- 
▼olve  the  non-existence  of  the  other.  Poll-books,  however, 
are  kept  in  all  the  precincts  of  the  county,  to  accommodate 
those  who  wish  to  inspect  or  use  them  with  reference  to  the 
election.  Much  of  the  argument  for  Kent  proceeds  upon  the 
assumption  that  no  lists  of  the  voters'  names  were  kept  at  the 
election,  but  there  is  nothing  in  thid  case  to  support  this  po- 
sition. No  such  list,  it  seems^  was  returned  to  the  oounty 
derky  as  the  statute  requires;  but  it  is  very  illogical  to  argue 
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that  because  a  thing  does  sot  exist  in  a  particular  place,  it 
does  Dot  exist,  therefore,  at  alL  Judges  and  clerks  of  elections 
vill  be  presomed  to  disobarge  their  sworn  duties  nntil  the 
contraiy  appears.  To  keep  a  poll-book  is  a  duty  enjoined 
upon  the  clerks  by  law,  and  without  any  evidence  to  prove 
otherwise,  courts  will  presume  a  complianoe  with  that  law. 
Admitting,  however,  that  nO  poll-hooka  were  made  by  the 
clerks  of  the  election  in  Cow  Creek  preeino^  it  does  not  then 
follow  that  there  was  no  election  in  that  precinct.  No  one 
pretends  that  there  was  any  fraud  or  oormption  in  this  mat- 
ter, nor  is  it  even  pretended  that  Day  did  not  get  twen^- 
three  legal  votes  at  the  Cow  Creek  polls,  but  the  defect  in  the 
said  return  is  supposed  to  be  fatal  to  all  the  other  facts  and 
rights  in  the  case.  Statutes,  prescribing  the  maimer  in  which 
a  puUie  ofBcer  shall  perform  an  act,  are  generally  regarded 
as  directory,  and  ad'mitting  the  officer  to  have  power,  his  dis- 
regard of  such  statutes^  in  doing  the  said  act,  will  not  destroy 
the  rights  of  an  innocent  person.  (4  Wheatofij,  503-7;  Iredell^ 
157-813;  MoTiToe.  844-7;  SlacJcford.  15«0  ■      , 

To'sacrifioe  the  end  of  an  ^iterprise,  ^en-attained,  for 
mistakes  va  the  mod«  of  procedure,  is  to  throw  away  the  ker- 
nel and  preserve  the  shell.  Tijnes  and  places  for  holding 
popular  elections  are  appointed  by  law,  to  enaUe  freemen  to 
make  choice  of  persons  to  fill  the  otBrnea  of  the  government 

When,  tberefore,^  the  qualified  voters  of  an  election  district, 
at  the  time  and  place  fixed  by  law,  deliver  their  ballots  to  a 
legal  depositary,  the  choice  of  the  people  of  that  district  ia 
made.  Whoever  has  received  a  majority  of  the  legal  votes 
east,  is  as  much  elected  at  the  closing  of  the  polls,  as  be  pos- 
sibly can  be  by  means  of  that  election.  The  choice  of  the 
voters  has  become  a  perfect  fixed  fact  To  make  proof  of  that 
fact  is  all  that  remains  to  be  done.  Counting  the  votes  and 
making  the  retiime  are  no  part  of  the  election,  hut  the  mere 
steps  of  the  agents  of  those  who  have  voted,  to  make  known 
the  result  Now,  it  must  be  evident  that  it  is  quite  imma- 
terial to  the  electors  and  the  elected,  whose  rights  are  in- 
volved in  the  transactioO)  in  wh^  way   the    choioe  of  the 
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people  is  disoovered,  if  the  means  used  guffioe  to  carry  that 

choice  into  effect    The  whole  object  of  the  ekoftion  is  then 

aooomplifihed.    Por  the  sake  of  oonvenience^  expedition  and 

certaintf,  the  law  points  out  a  mode  for  collecting  the  en- 

deuce,  but  a  failure  to  follow  that  mode  amounts  to  nothing, 

if  the  same  effect  is  gained  which  an  adherence  to  the  mode 

would  have  produced,  and  the  man  receiving  a  majority  of 

the  votes  gets  the  office.     Truth,  if  recognised,  is  not  to  be 

rejected  because   it   comes   through   an  imperfect  channeL 

Suppose  the  law  had  required  a  judge  to  save  the  ballots  for 

endence,  instead  of  the  poll*book,  would  their  destruction, 

after  they  had  been  given  and  counted^  invalidate  the  elee-  j 

tion!  \ 

Suppose  there  had  been  no  return  whatever  from  Cow 
Creek  precinct,  but  Day  had  received  the  certificate  of  elec- 
tion, and  Kent  had  then  contested.  Day  would  be  allowed 
to  prove  by  parol  that  he  had  received  twenty-three  votes  in 
said  precinct  which  had  not  been  counted  for  him,  and  thus 
sustain  his  right  to  the  office,  for  his  rights  would  not  depend 
upon  the  acts  or  omissions  of  judges  and  clerks,  but  upon  the 
votes  of  the  people.  Is  Day  worse  off,  with  an  imperfect  re- 
turn, than  he  would  be  with  no  return  at  all  ?  Legal  distinc- 
tions have  beeix  ccmfounded  in  what  has  been  said  for  Kent 
in  this  case,  for  it  has  been  contended  that  the  doctrine  here 
laid  down  would  make  the  choice  of  a  person  for  office^  by 
any  loose  assemblage  of  men,  an  election. 

Voting  implies  something  more  than  the  mere  expression 
of  an  elector's  wiD.  When  a  man  votes  he  must  express  his 
will  viva  voce  or  by  ballot,  at  a  time  and  place  fixed  by.  law, 
and  to  a  person  having  color  of  right  to  receive  such  expres- 
sion, and  these  are  all  necessary  and  essential  parts  of  the 
act  of  voting.  To  vote,  an  elector  must  do  all  that  the  law 
requires  him  to  do*  in  the  performance  of  the  act,  and  then 
he  has  voted,  and  nothing  can  afterwards  be  done  by  others 
to  deprive  hin^  of  the  benefit  and  effect  of  that  sovereign  act 
Judges  and  clerks  may  prove  ignorant  or  corrupt,  may  return 
poll-books  or  not,  as  they  please )  but  the  just  judgment  of  the 

Vol 
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law  will  give  the  elector  hia  vote,  when  its  intent  and  effe< 
are  made  to  appear  hefore  the  proper  tribunal.  Surely  ther 
IB  a  broad  difference  betwwn  the  perfect  effective  act  of  toi 
ing,  and  the  mere  attestation  of  a  clerk  to  snch  an  act  Thee 
▼iewa,  it  is  said,  open  the  door  to  fraud  and  cormption  i 
elections.  How  this  is  to  happen  does  not  appear.  Jndgc 
and  clerks  of  election  (five  in  number)  are  sworn  "toperfon 
their  duties  according  to  law  and  the  best  of  their  abilitiei 
and  stndiouslj  endeavor  to  prevent  fraud,  deceit  or  abuse,  i 
conducting  the  election"  at  which  they  act.  All  their  pw 
ceedings  are  public,  and  it  is  next  to  impossible  for  the  judgv 
of  an  election  to  add  to  or  take  from  the  legal  votes  of  a  pn 
rinct,  without  detection  and  exposure.  Tboee  guards  whic 
tbe  law  throws  around  the  ballot-box  cannot  be  knowing) 
disregarded  by  the  officers  of  an  election  without  the  more 
guilt  of  perjury.  Mistakes  will,  however,  sometimes  occui 
but  there  is  no  reason  in  allowing  them  to  destroy  all  th 
right  and  good  with  which  they  happen  to  be  connected.  Citi 
«en8,  when  they  vote,  acquire  the  right  to  have  their  suffrage 
regarded,  and  the  person  to  whom  they  are  given  acquires 
right  to  have  them  estimated  in  his  favor;  and  it  would  b 
unjust,  not  to  say  absurd,  to  hold  that  all  these  rights  ar 
destroyed  by  the  mistakes  of  every  petty  officer  who  has  t 
deal  with  tbe  evidence  of  tbe  election.  To  do  this  would  b 
to  sacrifice  substance  to  form ;  to  make  the  incident  of  a  thini 
of  more  consequence  than  the  thing  itself.  More' evils,  it  i 
believed,  will  result  in  allowing  clerical  returns  tocontnd  am 
decide  elections,  than  in  allowing  tbe  votes,  of  the  people  t 
control  and  decide  them.  When  a  man  seeks  to  put  anothe 
out  of  office,  and  put  himself  in,  by  contest,  as  in  this  cai* 
he  must  show  that  he  has  received  a  majority  of  the  lega 
votes  for  such  office;  it  is  not  enough  for  him  to  show  tha 
A.,  B.  or  C.  has  made  some  mistake  about  the  returns,  o 
that  there  is  a  chance  of  bis  being  elected.  Tbe  fact  of  hi 
election  must  affirmatively  appear.  There  is  not  a  particle  o 
evidence  in  this  ease  to  show  that  Kent  had  more  l^al  vote 
for  sheriff  of  Douglas  County  than  Day ;  but  all  the  evideno 
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we  have  upon  the  subject  proves  the  contrary,  and  that  Day's 

majority  over    Kent     for  said  oflBee  v^as  twenty-one  votes. 

Our  statute  says,  that  courts  shall  determine  such  contests  as 

this  in  a  manner  ''to  carry  into  effect  the  expressed  will  of  a 

majority  of  the  legal  voters,  as  indicated  by  their  votes,  not 

regarding  technicalities  or  errors  in  spelling  the  name  of  any 

candidiate  for  office."    Effect  is  to  be  given  to  the  will  of  the 

majority,  as  expressed  by  their  "votes,"  and  not  as  it  appears 

from  the  returns.  Courts,  in  cases  of  this  kind,  are  not  bound 

by  the  acts  or  decisions  of  canvassing  officers,  but  are  to  hear 

parol  or  other  competent  evidence,  and  then  give  the  office  to 

him  who  appears  to  have  a  majority  of  legal  votes  for  it  | 

This  conclusion  seems  to  harmonize  with  the  theorv  of  our 

government  and   the  substantial   requirements   of  the  law. 

Let  the  judgment  be  reversed,  and  a  certificate  of  election  be 

iasued  today. 

Judgment  reversed. 

Dkadt^  J.,  jdissented,  by  the  following  opinion : 

The  determination  of  the  question,  who  is  legally  entitled 
to  the  certificate  of  election  in  this  case,  is  a  matter  of  sec- 
ondary moment.  However  decided,  the  effect  in  this  par- 
tieidar  instance  will  be  but  transitory,  and  cannot  extend 
beyond  the  existing  term  of  the  office  about  which  the  con- 
troversy arises.  A  majority  of  the  court  have  decided  the  ^ 
question  in  favor  of  the  plaintiff  in  error.  Although  T  differ 
from  the  majority  in  their  reasoning  and  conclusions,  from 
beginning  to  end,  yet,  if  the  decision  in  its  consequencrs 
ended  with  this  case,  I  could  be  content  to  dissent  in  silence. 
Bat  the  doctrine  now  sought  to  be  established,  and  armed 
with  the  authority  of  stare  decisis,  extends  in  its  conse- 
quences beyond  this  occasion  into  the  future.  The  principles 
involved  in  this  case  are  of  vital  importance  to  the  well-being 
and  peace  of  a  community  like  ours.  The  genius  of  our  insti- 
tutions, and  the  tendency  of  the  age,  combine  to  make  the  polls 
the  final  arbiter  of  all  questions  involving  a  choice  of  public 
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ngents,  or  public  policy.  From  this  tribunal  Uiere  is  do 
appeal;  and  however  repugnant  to  the  feelings,  or  adverse 
to  the  interests  of  the  minority,  may  be  its  decisions,  they 
must  yield  it  sulnnission,  or  raise  the  arm  of  rebellioa  and 
anarchy. 

Experience  has  shown  that,  in  times  of  public  excitement 
and  desperate  party  strife,  all  manner  of  nefarious 'devices 
and  expedients,  are  frequently  resorted  to  for  the  purpose  of 
improperly  affecting  the  result  of  the  election.  To  preserve, 
then,  unimpaired  the  authority  and  usefulness  of  the  polls, 
must  be  among  the  most  important  duties  of  the  law-making 
power.  Accordingly,  we  find  that  the  legislature  of  the 
various  States,  as  well  as  that  of  our  own  territory,  have 
from  time  to  time,  as  ■  experience  demonstrated  their  neces- 
sity, enacted  laws  intended  and  calculated  to  guard  the 
purity  and  secure  the  correctness  of  the  polls,  by  decreasing, 
as  far  as  possible,  the  temptations  and  opportunities  for 
fraud  and  mistake. 

These  laws  are  two-fold  in  their  character — preventive  and 
remedial.  The  remedial  are  such  as  provide  a  remedy  or 
mode  of  proceeding,  by  which  the  result  of  the  election,  in 
any  particular,  may  be  scrutinized  or  contested,  whenever  it 
is  conceived  that  it  is  vitiated  by  fraud  or  illegality;  but 
by  far  the  most  important  and  useful  of  those  regulations  are 
the  preventive.  Without  them,  an  election  would  be  un- 
worthy of  the  name,  and  degenerate  from  a  law-appointed 
and  law-regulated  proceeding  into  a  mere  voluntary  assem- 
blage, where  the  right  of  the  elector,  the  manner  and  evi- 
dence of  the  exercise  of  that  right,  would  be  governed  and 
protected  by  no  more  certain  and  just  rule  than  the  caprice 
of  the  hour,  or  the  interested  and  uncertain  passions  of  the 
greater  number. 

Upon  this  subject  the  Code  of  Oregon,  after  providing  for 
the  public  notice  of  elections,  the  number  and  manner  of 
selecting  judges  and  clerks,  substantially  enacts,  that  the 
clerk  of  the  county  commissioners  shall  furnish  one  of  the 
judges  of  the  election  with  two  poll-books,  at  least  five  days 
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before  the  eleefion;  that  the  judges  and  clerks  of  the  elec- 
tion, before  receiving  any  votes,  shall  be  sworn  to  "studiously 
endeavor  to  prevent  fraud,  deceit  and  abuse  in  conducting 
the  same;''  that  the  person  administering  such  oaths  shall 
cause  an  entry  thereof  to  be  made  and  subscribed  by  him, 
and  prefixed  to  the  poll-books ;  that  the  elector  shall  in  full 
view  deliver  his  ballot  to  one  of  the  judges  of  the  election ; 
that  said  judge  shall,  upon  the  receipt  thereof,  pronounce, 
mth  an  audible  voice,  the  name  of  the  elector;  and  if  the 
name  be  received,  "the  clerks  of  the  election  shall  enter  the 
name  erf  the  elector  and  number   in  the   poll-book."    After  | 

the  polls  are  dosed,  the  canvass  shall  be  made  by  a  com*  1^ 

parison  of  the  poll-lists,  containing  the  names  and  numbers  "^ 

of  the  electors,  until  they  shall  be  found  or  made  to  agree ; 
that  the  ballots  shall  then  be  counted,  unopened,  except  so 
far  as  to  ascertain  whether  each  ballot  is  single ;  that  if  the 
number  of  ballots  shall  exceed  the  number  of  votes  on  the 
poll-list,  "one  of  the  judges  shall  publicly  draw  out  and 
destroy  therefrom  so  many  ballots  unopened  as  shall  be 
equal  to  sueh  excess."  After  this,  the  votes  are  to  be  counted, 
writbg  in  the  poll-book  the  name  of  each  person  voted  for, 
and  the  number  of  votes  he  received;  to  which  shall  be 
attached  a  certificate  of  the  judges  and  clerks,  certifying  the 
same  to  be  correct.  This  constitutes  the  return.  One  of 
Aese  poll-books,  containing  this  return,  is  to  be  sent,  under 
seal,  to  the  clerk  of  the  county  commissioners;  the  other, 
with  the  ballot-box,  to  be  deposited  with  one  of  the  judges  of 
election,  "subject  to  the  inspection  of  any  elector,  at  any 
time  thereafter,  who  may  wish  to  examine  the  same."  In  case 
of  a  contest  for  any  county  office,  after  the  proper  prelimi- 
nary proceedings,  the  same  shall  be  tried  by  the  District 
Court,  or  the  judges  thereof  at  chambers ;  the  court  shall  hear 
and  determine  (without  the  intervention  of  a  jury)  the  same, 
in  such  manner  as  shall  carry  into  effect  the  expressed  will  of 
a  majority  of  the  legal  voters,  as  indicated  by  their  votes,  for 
snch  office,  not  regarding  technicalities^  or  errors  in  spelling 
the  name  of  any  candidate  for  such  office. 
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The  only  queation  for  determination  in  this  case  is  the 
le^Iity  of  the  election  said  to  have  been  held  in  Cow  Creek 
precinct.  No  other  evidence  exists  of  an  election  having 
been  held  there  than  is  furnished  by  the  certificate  of  certain, 
persons  professing  to  act  as  judges  and  clerks  of  ihe  election 
at  that  place.  This  certificate  aseerts  that,  at  an  election 
held  in  that  precinct,  certain  persons  received  a  certain  nnm* 
ber  of  votes  for  certain  offices ;  and,  among  others,  that  the 
plaintiff  in  error  received  for  the  office  of  sheriff  twenty-three 
votes.  Although  not  technically  correct,  it  is  substantially 
auch  a  return  as  the  law  contemplates.  It  is  the  statement 
of  the  judges  and  clerks  that  an  election  was  held,  and  their 
conclusioDs  as  to  what  was  the  result.  But  whether  these 
persons,  professing  to  be  judges  and  cle^a  of  election,  have 
stilted  the  facts  in  these  particulars,  does  not  appear,  because 
CO  poll-book  has  been  returned,  nor  is  there  any  evidence 
that  one  was  ever  kept  The  poll-book  is  the  record  of  the 
election.  In  it,  and  it  only,  is  to  be  found  the  oath  of  office 
of  the  judges  and  clerks,  the  names  and  number  of  the  voters, 
the  challenges  made,  whether  allowed  or  disallowed,  and  all 
the  other  separate  facts  which  transpire  at  and  constitute  an 
election.  This  statement,  certificate  or  return,  if  made  with 
authority,  is  drawn  from  the  poll-book,  and  the  poll-book 
should  accompany  it;  so  that  any  errors  of  calculation  that 
appear  upon  its  face  may  be  corrected  by  it;  but  in  this  case 
■JO  poll-hook  exists,  no  list  of  the  voters'  names  was  kept,  no 
record  of  the  oath  of  office  appears,  and  there  was  nothing  re- 
maining, or,  rnther,  ever  existed,  from  which  they  could  cer- 
tify any  thing.  How,  let  me  ask,  did  these  judges  and  clerks 
ascertain  that  tliese  supposed  ballots,  to  which  they  have  cer- 
tified, agreed  with  the  number  of  electors  who  voted  at  that 
election?  Certainly  they  did  not  ascertain  it  in  the  way  in 
which  the  law  requires,  by  comparing  the  number  of  such 
hiillots  with  the  number  of  voters  upon  the  poll-books;  for 
that  was  a  physical  impossibility,  as  no  such  thing  as  a  poll- 
hnok  existed.  What  assurance  had  they,  have  we,  or  has  the 
defendant  in   error,    that   while  twenty-three   ballots   might 
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have  been  found  in  the  ballot'bo:^  for  Day,  they  were  not 
given  by  only  ten  electors,  or  any  number  less  than  twenty- 
three.  In  this  case,  as  a  matter  of  fact,  no  such  fraud  may 
have  been  practiced.  It  is  not  alleged  by  the  defendant  in 
error  whether  it  was  or  was  not ;  nor,  as  a  matter  of  fact  or 
law,  can  it  be  presumed  that  any  one  knows  it. 

But  the  law  founded  upon  experience  presumes  that  such 
devices  will  be  practiced,  and  the  defendant  in  error  is  enti- 
tled to  have  that  security  against  such  contingencies  that  the 
law  has  provided ;  that  is,  a  comparison  of  the  poll-list  (kept 
name  by  name  publicly,  as  the  election  progresses)  with  the 
ballots  before  the  votes  were  counted.  If  a  fraud  has  been  ,^ 

practiced  in  this  particular,  (and  if  it  was,  the  judges  and  ^ 

clerks  would  not  likely  have  been  aware  of  it,  for  they  had  no 
means  of  detection,)  the  defendant  in  error  would  be  almost 
powerless  to  detect  and  expose  it.  It  could  not  be  done  with- 
out an  exact  knowledge  of  the  number  of  voters.  How  is  that 
to  be  obtained,  when  no  recoH  was  k^t  of  them :  WhosQ 
business  is  it  to  stand  by  and  keep  coimt^  and  remember  ity 
and  if  it  were  any  one's,  whose  memory  oould  be*  relied  upon 
with  any  degree  of  certainty  for  such  information  ?  especially 
in  a  precinct  that  would  cast  a  thousand  votes,  an  event  not 
uncommon  in  densely  populated  neighborhoods.  But  to  go 
further.  Suppose  it  were  true  that  twenty-three  ballots  were 
given  at  Cow  Creek  for  the  plaintiff  in  error,  ten,  or  any 
number  of  them  less  than  twenty-three,  may  have  been  given 
by  persons  not  electors  of  the  county. 

The  judges  and  clerks  are  not  bound  to  know  that  every 
man  who  votes  is  qualified,  nor  is  it  possible  that  they  can. 
But  the  law,  founded  upon  experience,  presumes  that  illegal 
votes  may  be  thrown,  and  therefore  it  has  provided  that  a 
poll-book  be  kept,  the  simple  inspection  of  which  will  deter- 
mine who  did  vote  at  a  given  election.  The  leading  fact  being 
known  without  doubt,  a  party  who  has  been  injured  by  illegal 
votes  being  cast  against  him,  is  enabled  to  show  the  fact. 
Besides,  to  vote  illegally,  knowing  the  same,  is  a  criminal 
offence,  and  therefore  it  is  important  that  a  poll-book  be  kept 
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But,  as  in  this  case,  if  no  poll-book  were  kfept,  how  could  the 
defendant  in  error,  or  any  one  else,  ascertain  whether  ill^al 
votes  were  thrown  or  not,  and  if  so,  how  many  and  by  whom. 
The  first  step  to  be  taken  in  the  matter  is  to  ascertain  who 
did  vote;  this,  by  the  security  which  the  law  has  provided 
for  him,  the  defendant  is  entitled  to  know  from  the  poll-book ; 
!  but  by  the  decision  of  a  majority  of  the  court,  it  depends  upon 

whether  the  judges  of  election  see  proper  to  keep  a  poll-book 
or  not  If,  through  ignorance,  negligence  or  corruption,  they 
omit  to  keep  a  poll-book  and  return  it,  the  burden  of  their 
ignorance  or  corruption  must  fill  upon  him.  If  they  certify 
I  that  A.  B.  had  twenty-three  vbtes,  or  one  thousand,  he  must 

f  find  out  who  gave  them  the  best  way  he  can ;  and  if  he  cannot, 

as  in  most  instances  he  could  not,  of  course  he  is  practically 
concluded  from  showing  their  illegality,  although,  in  point  of 
I  fact,  one-half  of  them  might  have  been  so. 

It  is  said,  however,  that  the  court  is  to  disregard  "techni- 
calities" in  the  decision  of  this  case;  true,  so  the  Code  de- 
I  dares,  but  in  the  same  sentence,  by  a  particular  expression, 

'  is  defined  in  what  sense  the  word  technicalities  is  here  used. 

The  whole  expression  is,  ''not  r^arding  technicalities  or 
errors  in  spelling  the  name  of  any  candidate  for  such  office/' 
To  my  mind  the  inference  is  absurd,  that  because  the  law 
commands  the  court  to  disregard  such  '^technicalities"  as 
error  in  the  spelling  of  a  candidate's  name,  that  therefore  the 
judges  and  clerks  need  not  be  sworn,  that  therefore  there 
need  be  no  list  of  the  voters'  names,  that  therefore  there 
need  be  no  comparison  of  the  poll-lists  and  the  ballots  before 
counting  the  votes;  in  short,  that  therefore  all  the  security 
and  guard  which  the  law  has  thrown  around  the  x>oll  is 
merely  so  much  parliamentary  advice  to  the  judges  andclerks 
of  election,  which,  whether  they  follow  or  not,  shall  make  no 
I  sort  of  difference  with  the  result. 

Again,  it  is  said  that  the  court  is  to  regard  the  will  of  the 
»  majority  as  indicated  by  their  wtes.    The  argument  whicb 

'  has  been  drawn  from  this  partial  statement  of  the  law,  if  it 

proves  any  thing,  proves  too  mucL     That  tDiU  of  the  ma- 
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jority  must  not  only  exist,  but  it  must  be  expressedy  and  that 
substantially  in  the  mode  designated  by  the  law.  If  the 
elector  were  to  vote  viva  voce,  he  would  express  his  will,  but 
not  in  such  a  mode  as  would  authorize  the  court  to  consider 
it,  because  the  law  directs  that  his  will  shall  be  expressed  by 
ballot  In  this  case,  the  record  containing  no  evidence  of 
what  is  known  to  the  law  as  an  election  in  Cow  Creek  pre- 
cinct, then,  although  the  majority  of  the  voters  of  that  pre- 
cinct^ if  such  an  election  had  been  held,  would  have  willed 
the  election  of  Day,  there  is  no  expressed  will  upon  the  sub- 
ject But  it  is  said,  the  omission  to  keep  a  poll-book  and 
return  is  the  neglect  of  the  judges  and  clerks,  and  the  voters 
of  that  precinct  should  not  be  prejudiced  by  such  neglect; 
that  when  the  elector  deposits  his  ballot  he  is  entitled  to  have 
it  received  by  the  county  canvassers,  no  difference  what  may 
occur  by  reason  of  the  ignorance,  negligence,  or  corruption 
of  the  officers  who  held  the  election.  This  aigument  is  liable 
to  the  objection  that  it  assumes  the  fact  in  question,  that  is, 
that  there  were  legal  voters  in  Cow  Creek  precinct,  and  that 
they  did  deposit  their  ballots  at  an  election  therein  for  the 
plaintiff  in  error.  Of  all  this  there  is  no  legal  evidence  in 
this  record.  No  parol  evidence  has  been  taken;  the  certifi- 
cate of  those  persons  professing  to  be  judges  and  clerks  is  of 
no  effect,  because  nothing  appears  from  which  they  could 
certify  such  result,  or  any  other.  But  if  it  were  otherwise, 
the  doctrine  is  erroneous,  and  is  subversive  of"  the  true  prin- 
ciples wbich  lie  at  the  foundation  of  the  proceeding  known 
as  an  election.  All  the  regulations  which  the  Code  prescribes 
for  holding  elections  are  not  merely  directory  to  the  officers. 
Some  of  them,  I  admit,  are,  and  should  be  so  held,  but  others 
are  of  the  very  essence  and  substance  of  the  proceeding,  with- 
out which  it  can  have  no  effect.  The  rule  which  distinguishes 
between  the  statute  that  is  directory  and  that  that  is  not, 
though  frequently  difficult  of  application,  is  in  itself  simple 
and  plain. 

For  instance :  the  Code  directs  that  the  derk  of  Hie  ecmaty 
otmnnissioiiers  shall  fnxni3b  the  judges  of  election  with  two 
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poll-books,  five  'lays  at  least  before  the  election.  The  object 
of  this  statute  is  to  secure  poll-books  properly  prepared  for 
the  records  of  the  election.  As  the  most  convenient  method 
of  securing  this  end,  the  clerical  officer  of  the  county  is 
directed  to  fun^sh  them.  But  suppose  he  omit  to  do  so,  and 
the  clerks  of  the  election  provide  themselves  with  poll-books, 
and  the  election  proceeds  in  all  respects  as  if  the  statute  had 
been  obeyed  by  the  auditor.  This  provision  is  directory,  and 
a  neglect  to  obey  it  by  the  auditor  would  not  vitiate  the  elec- 
tion, provided  the  poll-books  were  obtained  in  some  way  and 
used.  The  result,  in  all  respects,  would  be  the  same.  But  a 
poll-book,  containing  a  list  of  the  electors,  and  their  numbers, 
bears  a  very  different  relation  to  the  main  object  to  be  accom- 
plished, to  wit,  an  election.  Without  something  substantially 
conforming  to  it,  there  is  no  legal  evidence  that  the  event 
transpired,  although  there  might  be  an  assemblage  of  persons 
qualified  to  vote,  and  an  individual  expression  of  opinion  upon 
some  question  to  be  decided  at  that  election.  If  the  poll- 
book  can  be  dispensed  with,  then  a  collective  expression  of 
the  will  of  the  voters  of  the  precinct  may  also  be  dispensed 
with,  and  each  individual  voter  may  send  his  vote  by  mail, 
or  otherwise,  direct  to  the  county  canvassers.  The  neces- 
sity of  the  poll-book  is  not  to  be  determined  altogether  with 
reference  to  the  interests  and  rights  of  the  supposed,  electors 
of  Cow  Creek  precinct  The  election  is  a  public  proceeding, 
in  which  the  whole  public  have  an  interest,  carried  on  at  dif- 
ferent places  all  over  the  territory  at  the  same  time.  These 
twenty-three  votes,  purporting  to  have  been  thrown  at  Cow 
Creek  for  Day,  if  counted,  negative  the  expressed  will  of 
twenty-three  legal  voters  in  some  other  portion  of  Douglas 
County,  say  in  Deer  Creek  precinct.  Now,  the  twenty-throe 
voters  of  Deer  Creek  precinct  have  a  right  to  demand  that, 
before  the  same  number  of  voters  shall  be  counted  from  Cow- 
Creek  precinct,  negativing  their  legally  expressed  will,  the 
legal  evidence  that  an  election  was  held  at  the  latter  place 
should  exist  and  be  produced. 

It  is  said  that  although  these  provisions  of  the  law  are  di- 
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rectoij;  and  may  be  obeyed  or  not  at  pleasure^  without  affect- 
ing the  resTilty  yet  there  is  su£5eient  security  against  fraud  or 
mistake  in  the  fact  that  the  election  is  held  openly  and  pub- 
lidjy  and  that  the  judges  and  clerks,  five  in  number,  are 
swoni  to  "studiously  endeavor  to  prevent  fraud,  deceit  and 
abuse  in  conducting  the  same."  By  the  saane  oath  they  are 
bofond  to  conduct  the  election  "according  to  law;'*  yet,  ae- 
cording  to  the  doctrine  of  the  majority,  this  part  of  the  oath 
is  only  directory,  and  whether  kept  or  not  will  not  vitiato  the 
election.  For  the  same  reason  so  much  of  the  oath  as  relates 
to  '^raud,  deceit  and  abuse*'  may  be  considered  directory  by 
the  judges  and  clerks,  and  kept  or  not  at  pleasure.  But  this 
security  against  fraud  and  mistake,  which  is  found  in  the 
publicity  of  the  transaction,  and  the  oaths  of  the  ofScers,  un- 
der the  doctrine  now  established,  is  a  mere  mockery.  The 
judges  and  clerks  may  omit  to  take  the  oath,  the  statute  re- 
quiring them  to  be  sworn  being  only  directory.  They  may 
hold  the  election  with  closed  doors,  the  statute  requiring 
publicity  is  only  directory.  The  voter  is  not  to  lose  his  rigtits 
upon  account  of  these  omissions,  and  so  the  election  is  left  to 
the  caprice  of  those  who  hold  it  If  illegal  votes  are  received, 
quite  likely  no  one  remembers  who  gave  them,  no  record  has 
been  kept  of  the  voters'  names,  and,  until  this  becomes  kno^im, 
no  steps  can  be  taken  to  show  their  illegality,  or  even  to  as- 
certain the  fact  that  they  were  illegal. 

To  be  certain,  then,  of  any  security  from  fraud  or  mistake, 
or  to  have  the  means  of  its  detection,  if  made,  there  must  be 
some  limit  to  what  is  directory,  something  must  be  impera- 
tive. In  Kneasa'  Case,  page  681,  Parsons'  Select  Equity  Ca^ 
es.  Judge  King  says :  '^the  manner  of  receiving  and  recording 
votes  is  also  prescribed,  and  the  procedure  in  this  respect  de- 
manded by  the  law  is  most  important  to  the  prevention  of 
fraud."  Again,  he  says  of  the  same  duty,  "this  direction  is 
among  the  vital  provisions  of  the  law,  which  no  inspector, 
disposed  faithfully  to  execute  his  duty,  ought  to  omit,  and 
the  absence  of  which  must  tend  to  make  the  conduct  of  the 
election  snapiGious^  if  not  absolutely  illegal." 
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For  these  reasons;  I  conclude  that  the  law  requiring  the 
clerks  to  keep  a  list  of  the  names  and  the  number  of  electoiB, 
is  not  merely  directory,  but  absolute  and  imperative.  That 
it  is  of  the  very  substance  of  the  thing  to  be  done  as  the 
election  proceeds,  forming  a  vital  and  substantial  part  of  the 
proceeding.  To  hold  otherwise,  would  open  a  wide  door  to 
fraud,  controversy  and  dispute,  that  could  only  be  settled 
by  a  resort  to  the  uncertain  and  contradictory  memory  of 
judges,  clerks  and  bystanders — ^the  very  evil  which  this  pro- 
vision is  intended  to  guard  against  And  if,  in  this  particular 
instance  this  instruction  of  the  law  would  operate  to  exclude 
votes  which  were  actually  given  in  good  faith,  it  is  a  misfor- 
tune which  the  parties  must  submit  to  for  the  time  being. 
Mistakes  are  of  daily  occurrence  in  human  affairs;  and  if 
the  law  were  to  be  lengthened  or  shortened  to  meet  each  par- 
ticular case,  it  would  beget  mori«  confusion  than  it  would 
correct. 


WILLIAM  LATSHAW,    Plaintiff  in   Error,    v.    TERRI- 
TORY OF  OREGON,  Defendant  in  Error. 

Error  to  Lane, 

1.  It  ia  not  error  for  the  court  to  refuse  instructions  to  a  Jury  upon 
a  state  of  tbinsfs  of  which  there  is  no  evidence  in  the  case. 

2.  When  several  persons  are  jointly  indicted,  one  is  not  a  oompetent 
witness  for  another,  without  being  first  acquitted  or  convicted, 
though  the  defendants  have  separate  trials. 

At  the  October  Term,  A.  D.  1854,  of  the  oonrt  below, 
Latshaw  nnd  one  Crisman  were  enjointly  accused  by  the 
grand  jury  of  the  crime  of  extortion,  by  means  of  maUcioas 
threats,  against  the  person  of  the  prosecuting  witness.  The 
prisoners  severed  in  their  trials,  and  Latshaw  was  tried,  con- 
victed, and  sentenced  by  the  court  to  '^siz  months  imprison- 
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ment  in  the  common  jail^  and  to  pay  a  fine  of  one  hundred 
dollars,  and  the  costs  of  prosecution."  The  prisoner  then 
moved  for  a  new  trial,  which  was  overruled.  Subsequently 
tbe  judges,  before  whom  the  cause  was  tried,  allowed  a  writ 
of  error  to  bring  the  record  into  this  court  for  review. 

M.  Chinn,  for  plaintiff  in  error. 
R.  P.  Boise,  for  territory. 

Beady,  J.  Section  34,  page  189,  of  the  Code,  upon  which 
this  indictment  was  found  is  as  follows:  '^If  any  person, 
either  verbally  or  by  any  written  or  printed  communication, 
shall  maliciously  threaten  any  injury  to  the  person  or  pro- 
perty of  another,  vriih  intent  thereby  to  extort  money,  or  any 
peeoniary  advantage  whatever,  or  to  compel  the  person  so 
threatened  to  do  any  act  against  his  will,  he  shall  be  punished 
upon  conviction,''  &c. 

The  errors  assigned  by  the  prisoner  are  as  follows: 

Firgt.    That  the  verdict  was  contrary  to  the  evidence. 

Second.    That  the  verdict  was  contrary  to  law. 

Third,    That  the  court  misdirected  the  jury. 

Fourth,  That  the  court  improperly  refused  the  testimony 
of  the  witness,  Archibald  Crisman. 

The  bill  of  ezceptions  contains  all  the  evidence  given  to  the 
jury.  The  prosecuting  witness  was  the  only  witness  called  to 
the  stand.  The  first  two  grounds  of  error  are  a  mere  repeti- 
tion of  one  another.  We  think  the  evidence  warrants  the 
conclusion  of  the  jury ;  and  although  it  should  be  a  question 
of  doubt  whether  the  guilt  or  innocence  of  the  prisoner  is  the 
correct  conclusion  from  the  facts,  the  question  has  been  de- 
cided by  the  jury;  it  was  their  peculiar  province  to  decide 
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it,  and  the  court  below  was  correct  in  refusing  to  set  the  ver- 
dict aside. 

The  third  error,  ^'that  the  court  misdirected  the  jury,'*  will 
now  be  considered. .  Before  the  jury  retired,  the  counsel  for 
the  prisoner  asked  the  court  to  charge  the  jury,  as  follows: 
"That  if  the  jury  believe,  from  the  evidence-  that  Latshaw 
and  Crisman,  or  either  of  them  did,  by  assault  and  putting  in 
fear,  feloniously  rob,  steal  and  take  from  the  person  of  wit- 
ness, John  P.  Williams,  the  watch  mentioned  in  the  indict- 
ment at  the  time  herein  specified,  they,  or  the  one  making 
the  assault,  either  being  armed  or  unarmed,  the  jury  cannot 
find  defendant  guilty  under  this  indictment."  This  instruc- 
tion the  court  gave  in  charge  to  the  jury,  but  added,  "that 
in  this  case  no  assault  was  made."  It  is  now  contended  for 
the  prisoner  that  the  court  erred  in  adding  the  words  '^at 
in  this  case  no  assault  was  made,"  and  to  support  the  arga- 
ment,  that  familiar  axiom  of  the  law  is  cited,  "that  it  is  the 
province  of  the  court  to  decide  upon  the  law,  and  the  jury 
upon  the  facts."  Whenever  there  is  any  evidence  tending  to 
prove  a  fact  within  the  issue,  the  jury  must  pass  upon  it; 
and  it  is  error  for  the  court  to  instruct  them  that  such  a 
fact  does  or  does  not  exist,  that  it  has  or  has  not  been  proven. 
But  when  there  is  no  evidence  tending  to  prove  a  fact,  and 
counsel  seek  by  instructions  or  argument  to  submit  the  ques- 
tion to  the  jury,  the  court  in  its  discretion,  may  very  pro- 
perly say  to  the  jury  that  no  such  question  can  arise  in  the 
case.  The  court  is  not  bound  to  give  instructions  which,  al- 
though as  abstract  propositions  of  law  may  be  correct,  yet 
with  reference  to  the  case  made,  are  irrelevant  Such  instrue- 
tions  can  only  serve  to  embarrass  the  minds  of  the  jury  by 
burdening  their  deliberations  with  the  considerations  of  ques- 
tions of  fact,  and  the  application  of  principles  of  law  that  are 
foreign  to  the  issue  they  have  sworn  to  try.  We  think  there 
was  no  evidence  given  to  the  jury  that  an  "assaultwasmade.** 
The  threats  of  personal  injury  are  all  made  with  distinct 
reference  to  some  time  in  the  future,  and  upon  contingency 
that  the  witness  should  continue  to  withhold  from  die  pria- 
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oners  the  property  sought  to  be  obtained  bj  such  threats. 
An  assavU  is  an  attempt  with  force  or  violence  to  do  a  cor- 
poral injury ;  the  act  must  be  accompanied  with  such  circum- 
stances as  denote  at  the  time  an  intention^  coupled  with  a 
present  ability  of  actual  violence  against  the  person  of  anoth- 
er. {See  1  Selw.  N.  P.  6th  edit.  27 ;  1  Russel,  826 ;  Bac. 
Ahr,  Assault.)  From  this  definition  of  assault^  it  is  clear 
^^that  in  this  case  there  was  no  assault  made/'  and,  therefore, 
no  error  in  the  court  to  so  instruct  the  jury, 

A  second  instruction  was  asked  by  the  counsel  for  the 
prisoner,  which  was  refused  by  the  court.  It  is  in  these 
words:  "That  if  defendant  Latshaw,  or  Latshaw  and  Cris- 
man,  together,  did,  by  threats,  and  putting  witness,  J.  P. 
Williams  in  fear,  compel  him  then  and  there  to  give  up  his 
watch  to  defendant  Latshaw,  then  Latshaw  cannot  be  con- 
victed under  this  indictment.*'  That  the  refusal  to  give  this 
instruction  to  the  jury  was  not  erroneous,  is  so  plain  that  it 
need  only  be  compared  with  the  words  of  the  section  upon 
which  this  indictment  was  founded.  Theinstructiondescribes 
substantially  the  very  offence  embraced  in  the  thirty-fourth 
section,  and  if  the  jurybelieved"thatdefendant,  Latshaw,  did, 
by  threats,  and  putting  witness,  J.  P.  Williams  in  fear,  com- 
pel him  to  give  up  bis  watch,''  and  that  said  Latshaw  made 
snch  threats  with  the  intent,  then  it  was  their  duty  to  find  the 
prisoner  guilty.  The  fact  that  the  property  had  been  given 
up  under  the  influence  of  the  threats,  could  not  palliate  the 
prisoner's  guilt,  or  take  the  oifence  out  of  the  statute.  The  in- 
tent of  the  prisoner  constitutes  the  gravamen  of  the  offence, 
without  reference  to  the  effect  produced  upon  the  party  threat- 
ened. The  latter  may  be  a  courageous  man,  and  refuse  to  give 
up  his  property,  whatever  may  be  the  threats  or  intention  of 
the  prisoner;  or  he  may  be  a  timid  man,  and  immediately  de- 
liver it ;  but  in  either  event,  the  intention  of  the  prisoner  to 
extort  the  property  is  the  question  to  be  determined  by  the 
jury,  and  if  they  find  he  made  the  threats  with  the  intent  to 
extort  the  property,  the  subaequent.  conduct  of  the  ^  party 
threatened  can  neither  enhance  nor  palliate  the  guilt  of  the 
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accused,  although  it  may  be  considered  by  the  jury,  for  the 
purpose  of  determining  the  main  question,  the  intent 

The  only  remaining  error  to  be  considered  is  the  refusal  to 
permit  Crisman,  the  co-defendant,  to  be  sworn  upon  the  trial 
as  a  witness  on  behalf  of  the  prisoner.    As  this  seems  to  be 
the  point  relied  upon  by  counsel  for  the  prisoner,  we  have 
given  it  careful  attention,  and  conclude  that  upon  authority, 
reason    and  public  policy,  the  refusal  was  correct    Counsel 
for  the  prisoner  have,  in  the  argument,  placed  Crisman  in 
the  position  of  an  accomplice.    The  authorities  cited  to  show 
that  he  is  a  competent  witness,  have  reference  to  aocomplioes, 
and  accomplices  merely.    While  it  is  admitted  that  Crisman 
is  an  accomplice,  it  is  equally  apparent  that  he  is  something 
more.     He  is  a  co-defendant,  jointly  indicted  with  the  pris- 
oner, and  a  party  to  the  record.     For  the  prisoner,  it  has 
been  said,  that  if  one,  jointly  indicted  with  others,  cannot  be 
a  witness  for  his  co-defendants,  the  prosecution  may  oppress 
a  defendant  by  including  in  the  indictment  the  names  of  the 
defendant's  witnesses,  and  thus  preclude  him  from  the  benefit 
of  that  testimony,  which  would  exonerate  him  from  the  chai^. 
But  the  assumption  is  incorrect  in  point  of  fact    The  prose- 
cution is  not  the  suit  of  a  private  person,  which  is  sometimes 
converted  into  the  means   of  gratifying  private  malice  or 
spleen,  rather  than  the  enforcement  of  a  right,  or  the  redresa 
of  a  wrong.    The  prosecution  is  the  act  of  the  people  collec- 
tively, moving  by  means  of  preconstituted  authorities,  unin- 
tr  rested  in  the  result,  save  to  punish  the  guilty  and  to  acquit 
the  innocent    It  is  not  likely  that  twenty-four  grand  jurors, 
sworn  to  act  impartially,  would  lend  their  sanction  to  oppres- 
sion of  this  kind ;  and  if  by  misapprehension  such  an  instance 
should  occur,  the  accused  is  not  without  remedy.    Upon  the 
close  of  the  testimony  for  the  prosecution,  if noevidenoe what- 
ever be  given  against  any  one  of  the  persons  joined  in  the 
indictment,  such  person  is  then  entitled  to  his  discharge,  and 
may  be  examined  on  behalf  of  the  other  defendants.     (See 
Ohitty's  Grim,  Law.  vol.  1,  p.  626,  andauthoritiestherecUed/ 
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8iak  V.  Shaw,  1  Boot,  184;  0.  d  H/s  Notes,  paH  1 ;  PhU. 
Ev.  n.  26.) 

In  thia  territory,  all  persons  jointly  indicted  for  felony 
may  have  separate  trials,  as  a  matter  of  right  {See  Oode,  sec. 
2,  p.  262.)  All. persons  jointly  concerned  in  the  commission 
of  a  crime  must,  in  the  very  nature  of  things,  have  a  strong 
interest  in  the  acquittal  of  their  fellows.  If,  by  severing  in 
their  trials,  they  may  be  witnesses  for  each  other,  each  has 
an  inducement,  with  which  no  pecuniary  interest  can  com- 
pare, to  procure  the  acquittal  of  the  other.  Season  and  ez- 
perienoe  teach  that  if  the  practice  was  estaUished,  it  would 
be  highly  dangerous  and  subversive  of  justice.    No  authority  | 

has  been  found  making  a  person  so  situated  a  competent  wit- 
ness for  his  co-defendant  "When  several  persons  are  jointly 
indicted,  one  is  not  a  competent  witness  for  another,  without 
being  first  acquitted  or  convicted,  and  it  makes  no  difference 
whether  the  defendants  plead  jointly  or  separately."  (The 
People  V.  BiU,  10  John.  Bep.  95.)  So,  where  two  were 
jointly  indicted  for  larceny,  and  being  separately  arraigned, 
pleaded  and  were  tried  separately,  it  was  held  that  a  party 
in  the  same  indictment  cannot  be  a  witness  for  his  co-defend- 
ant, nntil  he  has  been  first  acquitted,  or,  in  some  cases,  con- 
victed whether  the  defendants  be  jointly  or  separately  tried. 
(OampbeU  v.  The  Commonwealth,  2  Vvrff.  Cos.  814.)  "De- 
fendants, jointly  indicted,  cannot  be  witness  for  or  against 
each  other  until  they  are  discharged  from  the  prosecution,  or  A 

convicted.*'  (State  v.  Mooney,  1  Terger.)  **When  several 
defendants  are  indicted  together,  one  of  them  cannot  regu- 
larly become  a  witness  for  the  others.**  (Chitty's  (7nnu  Law, 
vol  1,  p.  626.) 

Judgment  affirmed* 
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TERRITOKY  OF  OREGON,  Plaintiff,  v.  WILLIAM 

LATSHAW,  Defendant 

Indictment  for  Extortion. — Petition  for  a  new  trial. 

Newly  discovered  evidence  to  impeach  a  witneBS  upon  a  fonner  trial, 
is  not  ground  for  a  new  triaL 

B.  P.  Boise,  for  plaintiff. 
M.  Chinn,  for  defendant. 

Dbady,  J.  At  the  October  term,  A.  D.  1864,  of  the  District 
Court  for  Lane  County,  the  defendant  was  indicted,  tried  and 
convicted  of  malicious  threats  against  the  person  of  John  P. 
Williams,  with  intent  to  extort  certain  property  from  the  said 
Williams.  The  record  was  afterwards  brought  to  this  court, 
on  error,  bj  the  defendant^  and  at  this  term  the  judgment  of 
the  court  below  was  affirmed.  The  defendant  now  petitions 
in  this  court  for  a  new  trial,  on  affidavit  of  newly  discovered 
Evidence.  The  proceeding  is  founded  upon  the  6th  section, 
page  247,  of  the  Code.  It  authorizes  the  Supreme  Court  to 
**grant  a  new  trial  for  any  cause  for  which  by  law  a  new 
.trial  may  be  granted."  The  newly  discovered  evidence  is 
appended  to  the  petition  of  the  defendant,  in  the  form  of 
affidavits  of  various  persons,  and  is  to  the  effect  that  the 
affiants  would  not  believe  the  said  John  P.  Williams  on  oath. 
The  said  Williams  was  the  only  witness  called  rand  sworn  on 
the  trial  below. 

Without  considering  the  question  of  diligence  on  the  part 
of  the  defendant  in  not  ascertaining  this  testimony  in  time  to 
be  used  on  the  trial,  we  think  the  application  for  a  new  trial 
must  be  refused.  This  evidence  all  tends  to  impeach  the 
credibility  of  the  prosecuting  witness,  and  to  nothing  else* 
To  entitle  a  party  to  a  new  trial,  the  evidence  "must  be  ma- 
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terial  to  the  issue  joined,  material  to  the  point  to  be  decided 
bv  the  verdict,  and  not  collateral ;  it  must  go  to  the  inerits  of 
the  case,  and  not  to  discredit  or  impeach  a  former  witness." 
(Siaie  v.  Garr,  1  Fastei^s  (N.  H.)  B.  166.) 

The  issue  to  be  tried  was,  whether  Latshaw  had  been  guilty 
of  extortion  or  not.  While  it  was  .competent  for  the  defend- 
ant to  show  to  the  jury  that  the  prosecuting  witness  was 
more  or  less  unworthy  of  credit,  and  thereby  lessen  the  weight 
of  his  testimony  with  the  jury,  yet  the  credibility'  of  Wil- 
h'ams  was  not  the  issue  to  be  tried.  It  was  a  collateral  ques- 
tion. In  deciding  motions  for  new  trials,  on  account  of  newly 
discovered  evidence,  courts  have  found  it  necessary  to  apply 
somewhat  stringent  rules,  to  prevent  the  almost  endless  mis- 
chief which  a  diflFerent  course  would  produce.  In  criminal 
eases^  especially,  would  this  be  the  case. 

Petition  dismissed.    . 


•S.  W.  MOSS,  Plaintiff  in  Error,  v.   THOMAS  CULLY, 

Defendant  in  Error. 

Error  to  Clackamas. 

ff 

Ta  a  suit  upon  a  note,  an  aUeisation  in  the  ooninlaint  that  "defendant 
made  his  promissory  note  in  writing,  and  thereby  promised  to  pay 
plaintiff,''  is  sufficient  to  show  that  plaintiff  is  the  owner  of  the 
note. 

A.  E.  Wait,  for  plaintiff  in  error. 
A.  Campbell,  for  defendant  in  error. 

Deady^  J.  This  was  an  action  at  law  upon  a  promissory 
note  made  by  Moss  to  Cully.  At  the  September  term,  A.  D. 
1854,  of  the  court  below,  judgment,  on  demuiTcr  to  the  com- 
plaint, was  rendered  against  Moss,  for  the  sum  of  three  thou- 
sand five  hundred  and  forty  dollars  and  fifty  cents. 

*8ee  62  Am.  Dee.  801. 
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It  is  not  necessary  to  formally  pass  upon  any  of  the  errors 
assigned,  except  the  fourth.  The  others  refer  to  the  sufB- 
ciency  of  the  summons;  and  the  party,  by  appearing  to  it, 
and  pleading  to  the  action,  has  confessed  that  it  answered 
the  purpose  for  which  it  was  intended;  that  is,  to  bring  the 
defendant  into  court. 

The  fourth  error  is,  that  the  complaint  does  not  show  that 
Cully  was  the  owner  of  the  note  sued  upon.  The  complaint 
alleges  that  Moss  "made  his  promissory  note  in  writing,  and 
thereby  promised  to  pay  to  the  plaintiff,*'  &c.  No  delivery 
is  expressly  averred;  and  now  it  is  said  for  Moss,  that  de- 
livery being  essential  to  the  plaintiff's  title,  it  must  be  ex- 
pressly averred  or  fairly  implied  from  the  allegations  which 
are  made.  We  think  the  doctrine  is  correct,  and  that  the  case 
is  clearly  within  the  rule.  Although  delivery  be  essential  to 
a  deed^  yet  it  need  not  be  expressly  averred,  the  delivery  be- 
ing implied  in  the  allegation  that  the  deed  was  made.  (See 
Chitty's  Plea,  vol,  1.) 

Here  the  allegation  is  that  the  party  "made  his  promissory 
note,  and  thereby  promised  to  pay  the  plaintiff'*  How  could 
this  be  done  without  a  delivery  of  the  note;  and  if  it  was 
done,  what  doubt  can  be  raised  that  the  plaintiff  is  not  prima 
facie  the  owner  of  the  note,  and  entitled  to  sue  upon .  it 
Counsel  have  suggested  that  for  aught  that  appears  upon  the 
face  of  the  complaint,  the  plaintiff  may  have  obtained  the 
note  surreptitiously,  by  mistake,  or  fraud.  True  it  is,  all  this 
and  more  may  be,  but  is  it  so?  If  it  is,  the  defendant  knows 
it,  and  can  plead  his  own  defence.  The  plaintiff  states  his 
own  case  and  not  the  defendant's,  nor  is  he  bound  to  antici- 
pate every  or  any  possible  defence  that  may  be  made  and 
negative  the  same.  The  complaint  is  a  legal  statement  of  the 
facts  which  constitute  the  plaintiff's  cause  of  action. 

Judgment  affirmed* 
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TERRITORY  OP  OEEGON,  ex  rel.  M.  G.  KENlSrEDT, 

V.  THOMAS  PYLE, 

Action  at  law  for  usurping  the  office  of  Sheriff  of  Ja^Jcson 
County. — Reserved  from  Jackson. 


1.  In  a  ca8e  of  a  contested  election  the  office  will  be  giv^en  to  him 
who  has  the  right  by  the  votes  of  the  electors. 

2.  The  legislature  can  change  the  Usrm  of  an  office,  after  It  ia  filled, 
from  two  years  to  one. 


This  cause  was  reserved  for  the  decision  of  this  coiirt>  up- 
on an  agreed  state  of  facts,  in  the  place  of  a  special  verdict 
From  this  it  appears  that  at  the  general  election  held  on  the 
6th  day  of  June,  A.  D.  1853,  one  William  Galley  received 
four  hundred  and  eighty-three  votes  for  the  office  of  sheriflF 
for  Jackson  County — ^the  relator  received  four  hundred  and 
eleven  votes  for  the  same  office.  Subsequently,  the  relator 
contested  the  election  -of  Galley,  under  the  act  of  February 
3d,  1851,  to  provide  for  and  regulate  general  elections,  on 
the  ground  that  Althouse,  Brownsville  and  Sucker  Creek 
precincts  were  situated  south  of  the  forty-second  parallel  of 
north  latitude,  and  consequently  not  in  the  county  of  Jack- 
son. The  three  justices,  who  by  the  statute  were  authorized 
to  decide  the  contest,  determined,  on  the  testimony  of  a  sea- 
captain,  that. those  precincts  were  south  of  the  forty-second 
parallel,  and  gave  the  office  to  the  relator*  The  'relator  was 
then  duly  qualified,  and  entered  up<m  the  discharge  of  the 
duties  of  the  office.  By  an  act  of  Assembly,  passed  on  the 
8l8t  day  of  January,  1854,  the  electors  of  Jackson  County 
were  authorized  to  elect  a  sheriff  at  the  next  election,  on  the 
6tli  of  Juncy  1854.  At  this,  the  relator  and  the  defendant 
^lere  candidates  for  the  office  of  sheriff.  Pyle  received  four 
hmdred  and  eighty-nine  votes;  the  relator  three  hundred 
t&d  twelve  votea.    Pyle  was  duly  qualified  and  entered  upon 
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the  discharge  of  the  duties  of  the  office.    This  action  was  then 
'brought  by  the  prosecuting  attorney  on  the  relation  of  Ken- 
nedy, to  oust  Pyle  from  the  office. 

Boise  S  Chinn,  for  relator. 

L.  F.  Mosher,  for  defendant 

Deady,  J.  The  first  question  raised  to  be  determined  by 
the  court  is  the  right  of  the  relator  to  the  office,  independent 
of  the  act  of  Assembly  under  which  the  election  was  held, 
when  Pyle,  the  defendant,  was  elected.  It  is  admitted  that 
the  relator  was  sheriff  de  facto  prior  to  the  election  of  Pyle. 
He  was  in  the  office  by  color  of  right,  and  exercising  the 
powers  and  duties  of  it.  So  far  as  the  rights  of  third  persons 
or  the  public  were  concerned,  his  acts  were  as  binding  as  if 
he  had  been  an  officer  de  jure.  {Burke  v.  Elliott,  4  Iredell, 
365 ;  Oilliam  v.  Reddick,  4  lb.  368 ;  Schlencker  v.  Bisley, 
3  Scam.  488.)  But  in  this  proceeding  the  question  is  directly 
raised,  and  the  relator  is  a  party.  In  his  complaint  he  alleges 
that  he  was  ^'duly  elected."  This  is  denied  by  the  defendant. 
^*Where  suit  is  brought  against  individuals,  who  justify  as 
public  officers,  they  must  show  themselves  officers  de  jure/* 
(Blake  v.  Sturtevant,  12  N.  Hamp.  567 ;  Schlencker  v.  Bts- 
ley,  3  Scam.  488.) 

And,  by  a  parity  of  reasoning  it  matters  not  whether  the 
party  claim  a  right  as  party  plaintiff  or  defendant  If  he 
claims  the  right  in  question  by  virtue  of  being  a  "public 
officer,"  he  must  show  that  he  is  such  officer  de  jure  before 
he  can  maintain  such  action  or  sustain  such  defence.  By  the 
agreed  case  it  is  admitted  that  the  relator  was  not  elected  at 
the  general  election,  held  in  June,  A.  D.  1858 ;  but  that  one 
Galley  received  a  majority  of  the  legal  votes  cast  at  that  eleo- 
tion  for  the  office  of  sheriff.  But  it  is  insisted  that  the  de- 
termination of  that  question  on  the  contest,  by  the  tiiree 
justices,  is  final  and  conclusive,  and  that  this  court  cannot  go 
behind  that  determination,  however  the  fact  may  be.    The 
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inquiry  by  the  justices  is  in  the  nature  of  an  inquisition. 
By  the  law  they  are  made  part  of  the  machinery  of  election, 
for  the  purpose  of  ascertaining  who  has  received  a  majority 
of  the  votes^  in  case  the  contingency  of  a  contest  should  arise 
between  two  candidates  for  any  county  office.  Where  the 
right  to  the  office  is  the  question  directly  in  issue,  it  is  merely 
prima  facie  evidence  of  that  right,  and  may  be  overcome  by 
the  party  who  denies  such  right  Upon  these  principles,  it  is 
not  a  question  of  doubt  (the  facts  being  admitted)  in  whose 
favor  the  law  and  the  right  is,  upon  the  first  question  pre- 
sented by  the  record.  The  right  to  the  office  is  not  in  the 
relator.    The  admitted  facts  overcome  the  prima  facie  case  1 

made  by  the  inquest  of  the  justices,  and  show  that  that  in- 
quest was  erroneous ;  that  the  precincts  thrown  out  were  not 
south  of  the  forly-second  parallel,  but  north  of  it,  and,  con*- 
sequently,  in  the  county  of  Jackson ;  and,  therefore,  that  the 
relator  was  not,  in  point  of  fact,  "duly  elected''  at  the  general 
election  in  1858,  as  he  alleges  in  his  Complaint 

The  second  question  is  the  validity  of  the  act  of  Assembly 
under  which  the  defendant  claims  to  have  been  elected.  For 
the  relator,  it  is  contended  that  the  office  is  a  franchise — a 
property  of  which  consists  in  the  fees  and  emoluments  of  the 
office.  That,  by  election,  the  office  was  vested  in  him  for  a 
term  of  two  years,  and  it  was  not  competent  for  the  legisla- 
ture to  shorten  his  term  of  office,  by  providing  for  the  election 
of  a  successor  before  the    expiration    of    that    time.    We  ^ 

tiiink  differently.     Public  offices  are  created  for    the    con-  i 

venience  of  the  public,  and  not  the  officer.     It  is  competent  ^ 

for  the  legislature  to  abolish  such  offices  when  created,  to 
shorten  or  lengthen  the  term  of  office,  or  to  increase  or  de- 
crease the  compensation.  This  position,  of  course,  is  to  be 
imderstood  with  reference  to  such  offices  as  are  not  protected 
from  such  interference  by  constitutional  inhibitions  upon  the 
legislative  power.  In  this  territory  there  is  no  limitation 
upon  the  legislative  power  in  this  respect,  and  the  subject 
rests  in  the  sound  discretion  of  the  legislature.  If,  in  the  ex- 
orcise of  that  discretion,  they  deem  it  proper  to  pass  a  law 
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restricting  the  term  of  office  for  sheriff  to  one  year,  the  court 
cannot  review  that  discretion.  It  will  make  no  difference 
whether  the  law  in  question  be  general  and  apply  to  the 
whole  territory,  or  whether  it  be  special  and  apply  to  one 
county.    That  is  the  case. 

Admitting  the  relator  to  have  been  "duly  elected/'  after 
such  election  the  legislature  cut  down  the  term  of  office  from 
two  years  to  one.  If  the  legislature  had  reduced  the  fees  of 
the  office  one-half,  instead  of  the  term  of  office  one-half,  the 
effect  as  to  the  relator  would  have  been  the  same,  so  far  as 
pecuniary  injury  is  concerned.  No  one  will  contend  for  a 
moment  that,  in  the  absence  of  any  constitutional  inhibition, 
it  was  not  competent  for  the  legislatinre  to  have  thus  reduced 
the  fees.  Yet,  if  the  position  of  the  relator's  counsel  be  cor- 
rect, that  the  office  is  a  franchise,  the  property  of  which  (oosDt 
sisting  of  the  fees  and  emoluments)  is  vested  by  election  in 
the  relator,  it  is  not  perceived  wherein  lies  the  difference  in 
the  two  instances,  so  far  as  the  power  of  the  legislature  is  in 
question..  If  it  is  competent  to  reduce  the  value  of  the  office 
one-half,  by  decreasing  the  officer's  emoluments,  it  is  equally 
competent  to  do  the  same  thing  by  changing  the  term  of 
office  from  two  years  to  one. 

Although  some  of  the  older  cases  and  decita  of  elementary 
writers  may  be  opposed  to  the  doctrine  we  have  announced^ 
touching  the  nature  of  public  offices  and  the  power  of  the 
legislature  over  them,  it  is  sustained  by  the  more  modern  de- 
cisions, l^  the  c(Hnmon  practice  of  nearly  all  the  legislative 
bodies  of  these  States^  and  the  genius  and  spirit  of  our  ior 
atitationflw 

Judgment  for  the  defendants 
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LOUIS  VANDOLF,  Plaintiff,  v.  DANIEL  OTIS, 

Defendant 

Appeal  from  Marion — Chancery  Injv/nctior 

A  settler,  with  an  Indian  woman  for  a  wife,  is  a  "married"  man, 
within  the  meaning  of  the  4th  section  of  the  donation  act. 

Is  the  District  Court  of  Marion  County,  at  the  November 
term,  an  injunction  in  this  cause,  previously  granted  by  the  i 

chief-justice,  on  a  hearing  at  chambers,  was  rendered  per- 
petual, enjoining  the  defendant  from  further  use  and  occupa- 
tion of  the  plaintiff's  land  daim.  Defendant  appealed  from 
the  decision  of  the  District  Court,  and,  upon  hearing  in  the 
Supreme  Court,  the  decree  in  the  oourt  below  was  affirmed. 

/.  K,  KeUy  for  plaintiff. 
J.  9.  Wilson,  for  defendant 

Williams^  C.  J.  The  difficully  in  this  case  consists  in 
determining  whether  a  settler,  in  all  other  respects  qualified, 
can  hold  640  acres  of  land  under  the  donation  act,  when  the 
wife  of  such  settler  is  a  woman  of  the  Indian  race.  Defend- 
ant admits  that  he  has  attempted  to  take  and  use  the  south  ^ 
half  of  plaintiff's  claim ;  but  says  the  said  south  half  has  been  ^ 
set  apart  by  the  surveyor-general  to  the  Indian  wife  of  plain- 
tiff; therefore,  he  has  a  right  to  take  and  treat  the  land  so 
Bet  apart  as  vacant  land.  • 

Plaintiff  claims  under  section  four  of  said  act,  which  pro- 
vides that  "there  shall  be  and  hereby  is  granted  to  every 
white  settler  or  occupant  of  the  public  lands,"  &c.,  but  it  is 
said  that  "  plaintiff's  wife  is  not  white,"  therefore  she  cannot 
take  and  hold  under  said  section. 

Admitting  the  premises  to  be  correct,  the  conduidon  does 
not  follow,  unless  the  wife  is  to  be  regarded  as  a  "settler'' 
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within  the  meaning  of  the  donation  act.  Beyond  all  question, 
if  the  wife  must  be  qualified  as  a  "settler*'  in  one  respect,  she 
must  be  so  qualified  in  all  respects ;  so  that  she  must  not  only 
be  of  the  required  color,  but  of  the  required  age  and  capacity, 
or  she  is  entitled  to  nothing  under  said  act.  If  the  wife  of  a 
competent  settler  has  no  rights  under  the  donation  act,  be- 
cause she  is  not  "white,"  then  it  is  perfectly  certain  that  the 
wife  of  such  a  settler  has  no  rights  under  said  act,  unless  she 
is  over  the  age  of  eighteen  years,  for  the  law,  in  one  breath, 
prescribes  both  age  and  color.  Such  a  conclusion  would  not 
only  contravene  the  obvious  meaning  and  uniform  construc- 
tion of  said  act,  but  would  destroy  the  hitherto  unquestioned 
right  to  a  large  amoomt  of  property  in  Oregon.  Furthermore, 
if  the  wife  only  takes  as  a  "settler,*'  she  must  be  a  "citizen 
of  the  United  States;"  or,  in  the  language  of  the  act,  must 
iiave  "made  a  declaration  according  to  law  of  his  intention 
to  become  such."  Independent  of  any  inference  to  be  drawn 
from  this  language,  it  can  hardly  be  supposed  that  Congress 
intended  to  drive  the  wife  of  an  American  citizen,  if  of  for- 
eign birth,  to  the  extraordinary  and  unusual  process,  for  fe- 
males, of  naturalization  by  the  courts,  before  she  could  par- 
ticipate with  her  husband  in  the  benefits  of  the  said  act 

Section  five  of  said  act  provides,  that  to  "all  white  male 
citizens"  emigrating  fee,  shall  be  granted,  &c. ;  "if  married, 
320  acres,  one-half  to  the  husband,  and  the  other  half  to  the 
wife,  in  her  own  right."  This  section  differs  in  phraseology 
somewhat  from  section  four,  but  the  manifest  object  of  that 
difference  is  to  give  persons,  emigrating  to  Oregon  after 
1850,  one-half  as  much  as  section  four  gives  to  emigrants  be- 
fore that  time.  So  far  as  the  provisions  for  the  wife  are  con- 
cerned, the  language  of  both  sections  is  substantially  the 
same.  Now  it  is  demonstrably  certain  that  the  wife,  under 
section  five,  does  not  take  on  account  of  her  color,  age,  or  con- 
duct as  a  settler,  but  by  virtue  of  her  matrimonial  relations 
to  a  legal  settler.  If  this  be  not  so,  then  the  wife,  to  hold 
under  said  section,  must  be  a  "white  niale  citizen,"  which  is 
impossible.    Congress  surely  did  not  intend  to  make  it  more 
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difficult  for  females,  coming  to  Oregon  prior  to  1850,  to  hold 
land,  than  for  those  who  came  after  that  period.  Section 
four  grants  to  every  "white  settler,  or  occupant,"  &c  ;  section 
fire  to  all  "white  male  citizens."  Whatever  difference  as  to 
females  may  be  found  in  these  sections,  certain  it  is,  that 
section  five  is  more  exclusive  in  its  language  than  section 
four. 

Section  six  provides,  that  at.  certain  tinoes  "each  of  said 
settlers  shall  notify  the  surveyor-general  of  the  precise  tract, 
or  tracts,  claimed  by  them  respectively."  "Said  settlers," 
referred  to  here,  are  the  settlers  mentioned  in  sections  four 
and  five.    Now,  if  the  wife  is  one  of  "said  settlers,"   she  i 

must  notify  the  surveyor-general  of  the  precise  tract  which 
she  claims,  and  this  she  cannot  do,  for  she  is  not  allowed  to 
claim  any  precise  tract  till  it  is  designated  for  her  by  the 
surveyor-general.  If,  then,  she  is  not  bound  to  notify  under 
flection  six,  she  is  not  a  "settler"  under  sections  four  and  five. 
Provisions  is  made  in  section  eight  for  the  widow,  where  one 
is  left  by  the  decease  of  any  "settler,"  but  there  is  no  implica- 
tion that  "any  settler^^  may  die  and  leave  a  widower.  Taking 
all  parts  of  the  law  together,  it  is  evident  that  the  qualifica- 
tions of  a  husband,  as  a  "settler^'  per  se,  qualify  the  wife,  so 
that  each  gets  an  equal  share  of  the  donation.  Whenever  a 
claimant  is  otherwise  competent,  he  is  entitled  to  640  acres, 
nnder  section  four,  "if  a  married  man,"  and  no  other  exposi- 
tion of  his  family  affairs  is  necessary  to  establish  his  right.  ^ 
More  than  this,  the  surveyor-general  has  no  authority,  by  .  ' 
law,  to  inquire  into,  or  receive  evidence  as  to  the  age  or  com-  ^ 
plexion  of  a  claimant's  wife;  such  claimant  is  not  bound  to 
prove  more,  or  permitted  to  prove  less,  than  the  said  act  re- 
quires, to  perfect  his  title  to  a  land  claim. 

Now,  is  not  a  man,  legally  married  to  an  Indian  woman, 
as  much  a  "married  man,"  to  all  intents  and  purposes,  as 
though  his  wife  were  the  "fairest  of  the  fair  ^'  Is  not  an 
Indian  woman,  married  to  a  white  male  citizen  of  the  United 
States,  "a  wife  in  every  sense  of  the  law  ?"  If  two  women 
are  married  in  ihe  same  way  to  the  same  sort  of  men,  can  it 
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be  said  that  one  is  a  ''wife"  because  she  is  white,  and  that 
the  other  is  not  a  ''wife"  because  she  is  copper-colored  t  Are 
the  children  of  a  white  man  and  an  Indian  woman,  legally 
married,  bastards,  because  their  mother  is  not  white  t  The 
conchision  is  irresistible  that  an  Indian  woman,  married  to  a 
'^settler,"  is  a  "wife,"  within  the  meaning  of  the  donation 
act,  and,  therefore  on  account  of  her  wifeship,  entitled  to 
one-half  of  her  husband's  claim.  But  it  is  said  that  an  Indian 
woman  is  an  alien,  and,  therefore,  has  no  inheritable  blood, 
and  cannot  be  endowed  of  her  husband's  estate.  Admitting 
this  to  be  true,  it  is  wholly  immaterial,  and  avails  nothing  in 
this  case.  The  question  here  is,  not  what  would  be  the  rights 
of  an  Indian  wife  in  the  estate  of  a  deceased  husband,  at  com- 
mon law,  but  what  are  her  rights  under  the  donation  act,  as 
the  wife  of  a  living  legal  settler.  Congress  could  give  land 
to  an  Indian  wife  as  well  as  to  any  other  person,  and  the  sim- 
ple question  is,  whether  Congress  has  done  so  or  not.  If 
Congress  has  done  so,  which  is  evident,  then  the  matter  of 
blood  is  as  unimportant  as  that  of  color.  But  this  absurd 
doctrine  that  one  has  inheritable  blood,  and  another  has  not, 
is  exploded  here,  for  by  our  law  aliens  can  purchase,  inherit, 
hold  and  convey  property  as  if  they  were  native-bom  citi- 
zens. It  is  said  that  the  policy  of  the  government  has  been  to 
keep  the  whites  and  Indians  apart,  and  therefore,  it  is  not  to 
be  supposed  that  Congress  would,  by  law,  sanction  marriages 
between  them. 

Whatever  policy  upon  this  subject  govenmaent  may  have 
pursued  elsewhere,  its  course  here  has  been  different,  for 
white  persons  were  invited  to  settle  in  this  country  before 
any  steps  were  taken  by  government  to  remove  the  Indians, 
or  extinguish  their  right  to  the  soil.  When  the  donation  act 
was  passed.  Congress  must  have  known  that  many  of  the 
early  settlers  of  Oregon  had  married  Indian  women ;  and  if 
it  was  not  intended  to  place  men  so  married  upon  the  same 
footing  with  other  married  men,  why  did  not  Congress  say 
so,  instead  of  using  language,  by  the  terms  of  which  they 
were  dearly  embraced  ?    Much  is  said  about  the  advantages 
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to  the  country  of  a  decision  against  the  right  of  Indian 
wiyes  to  hold  under  the  donation  act  Doubtless  it  would 
be  better  if  land  so  held  belonged  to  white  men ;  so  it  would 
be  better  if  the  lands  of  the  indolent  were  in  the  hands  of  the 
industrious ;  but  such  considerations,  if  worthy  of  notice  at 
all,  cannot  weight  against  the  plain  meaning  and  effect  of  the 
statutes.  These  views,  it  is  believed,  comport  with  those 
taken  of  this  question  by  the  land  department  of  the  govern- 
ment. 

Established  constructions  of  the  donation  act,  under  which 
persons  in  good  faith  have  acquired  rights,  ought  not  to  be 
suddenly  changed  to  the  destruction  of  such  rights,  unless 
for  more  important  reasons  than  appear  in  this  case.  Indian 
women,  as  the  wives  of  white  men,  and  the  offspring  of  such 
marriages,  are  unavoidably  a  part  of  our  people,  and  it  is 
better  that  they  should  have  property  and  homes^  than  that 
they  should  be  worthless  and  wandering  vagabonds  in  the 
country. 

Beference  is  made  to  the  provision  for  ^^American  half- 
breed  Indians,"  as  showing  an  exclusion  of  all  other  Indians 
from  the  benefit  of  said  act  No  other  Indies,  it  is  true,  can 
take  as  settlers,  under  said  act ;  but  married  women,  let  it  be 
remembered,  take  as  "wives'^  and  not  as  "settlers."  Some 
doubt  remains  as  to  whether  the  south  half  of  plaintiff's 
claim  has  been  set  apart  to  his  wife  or  not ;  but,  in  any  event, 
plaintiff  is  entitled  to  the  possessioix  and  use  of  said  lands. 
It  is  therefore  ordered,  that  the  injunction  heretofore  granted 
in  this  ease  be  made  perpetual,  and  that  defendant  be  forever 
restrained  from  committing  waste  or  trespassing  up<m  the 
land  descsribed  in  plaintifrs  petition. 

Judgment  for 
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PHILESTER  LEE,  Plaintiff,  v.  DANIEL  SmONDS 

Defendant. 

Action  of  Right. — Adjourned  into  Supreme  Gowrt  from  the 

District  Court  of  Linn. 

1.  Residence  must  be  determined  from  all  the  facts  and  circumstanees 
in  each  particular  case. 

2.  Courts  have  jurisdiction  where  one  seeks  to  maintain  and  defend 
the  possession  of  a  claim  amrainst  another;  and,  in  auch  a  case, 
the  objection  that  plaintiff's  claim  is  not  in  k  "compact  form," 
will  not  be  entertained. 

This  suit  is  brought  to  recover  possession  of  a  certain  tract 
of  land  in  Linn  County.  The  facts  material  to  a  decision  of 
the  case  are  as  follows :  Simonds  took  the  claim  in  dispute  in 
the  fall  of  1849 ;  lived  on  it  the  ensuing  winter ;  started  for 
Illinois  in  the  spring  of  1850 ;  said  he  was  going  after  his 
family;  would  bring  one  of  his  sons  if  his  wife  did  not  come ; 
would  return  if  he  lived ;  left  the  claim  in  dispute  in  posses- 
sion of  Carroll  as  his  agent;  small  field  on  east  side  of  it; 
promised  to  write  Carroll  every  opportunity,  directing  him 
how  to  manage  claim;  told  him  not  to  sell  it  under  two 
years;  if  sold,  proceeds  to  be  applied  to  the  support  of 
schools.  Simonds  also  left  another  claim,  or  parcel  of  land, 
in  the  possession  of  Peterson.  Carroll  heard  that  Simonds,  on 
his  way  to  Illinois,  left  Portland  sick;  heard  tiiat  he  died  in 
California;  took  the  claim  as  his  own;  took  it  because  he 
was  told,  and  believed,  he  could  not  hold  it  for  another; 
people  threatened  to  jump  it;  took  it  to  keep  it  from  being 
jumped ;  worked  on  it ;  did  not  live  on  it ;  sold  it  to  Lee  in 
the  fall  of  1850 ;  nothing  said  to  him  about  Simonds :  sold  it 
as  his  own ;  sold  it  for  $700 ;  Lee  paid  him.  Lee  went  on ; 
has  resided  on  and  cultivated  it  ever  since.  Simonds  came 
back  in  the  fall  of  1861,  put  up  hb  tent  on  the  daim^  went 
into  it,  put  up  a  house  afterwards  on  claim;  lived  in  that; 
has  attempted  to  hold  possession  since.     Somers  claims  land 
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between  Lee's  honse  and  the  tract  in  dispute.    Suit  between 
Somen  and  Lee  about  the  possession  of  that  land  decided  for 

Lee. 

Ewrdmg  4k  Orover,  for  plaintiff. 
Thornton,  for  defendant 

Williams,  C.  J.  These  facts  show  that  Lee  took  posses- 
sion of  fhe  land  in  dispute  in  the  fall  of  1850;  but  Simonds 
says  that  he  was  then  '^residing  upon  and  cultivating**  said 
land,  and,  therefore,  Lee's  possession  was  wrongful  as  against 
him.  Was  Simonds  residing  upon  and  cultivating  the  land 
in  dispnte  in  the  fall  of  1850  within  the  meaning  of  the  do- 
nation act?  If  he  was  there,  his  claim  is  prior  in  time  and 
paramount  in  right  to  the  claim  of  Lee,  but  if  he  wasi  not, 
then  Lee*8  possession,  commencing  in  1850  must  be  preferred 
to  the  possession  of  Simonds,  commencing  in  1851.  Simonds 
and  his  family  were  in  the  State  of  Illinois  in  the  fall  of  1850. 
Admitting  that  Simonds  might  be  with  his  family  in  Illinois, 
and  at  the  same  time  residing  upon  a  claim  in  Oregon,  yet 
considerable  evidence  is  necessary  to  overcome  the  presump- 
tion that  a  man's  residence,  at  any  given  time,  is  where  he 
and  his  family  are  actually  living  at  that  time.  Confessedly, 
the  family  of  Simonds  were  residing  in  Illinois  in  1850,  and 
had  never  been  in  Oregon ;  and,  as  a  general  rule,  the  resi- 
dence or  home  of  a  man  is  where  his  family  resides — though 
this  is  not  always  the  case.  Simonds  tries  to  establish  his 
residence  upon  this  claim  in  the  fall  of  1850,  upon  the  naked 
fact  that  he  lived  there  through  the  winter  of  '49  and  '50 ;  but 
if  that  fact  of  itself  proves  that  he  resided  there  at  that  time, 
then  the  fact  that  he  was  in  Illinois  through  the  winter  of 
1850  and  '51,  proves  that  he  resided  there  at  that  time. 
'Tersonal  presence  in  a  place,"  says  Chief-Jiistice  Shaw,  in 
Sears  v,  Boston,  1  Met,  250,  "is  one  circumstance  to  determine 
the  domicil,  or  the  fact  of  being  an  inhabitant,  but  it  is  far 
from  being  conclusive."  Simonds,  it  is  true,  said,  when  start- 
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iDg  for  the  States  that  he  was  going  after  his  f amity,  and  in- 
tended to  return,  if  he  lived ;  but  if  this  goes  far  enough  to 
prove  a  residence  in  Oregon,  it  falls  far  short  of  proving  a 
residence  upon  the  particular  land  in  question. 

There  is  no  evidence  in  this  case  to  show  that  Simonds  said 
at  any  time  that  his  residence  was  upon  the  land  in  dispute ; 
that  he  ever  declared  or  intended  to  put  his  family  on  it  when 
they  came  to  Oregon;  that  he  ever  made  any  improvements 
on  it,  or  did  any  thing  to  make  it  a  comfortable  or  permanent 
home  for  himself  and  family.  When  the  claim  came  into  the 
hands  of  Lee,  there  was  a  small  field  on  it,  but  when  or  by 
whom  made  does  not  appear;  it  is  probable  that  Simonds 
had  a  tent^  cabin,  or  house  on  the  claim  to  live  in  through 
the  winter  of  1849  and  '50,  but  there  is  no  direct  evidence  to 
this  point  Doubtless  Simonds  was  anxious  to  hold  the  claim 
until  he  returned  from  Illinois,  but  whether  as  a  place  of  resi- 
dence, or  for  purposes  of  speculation,  cannot  be  determined 
from  the  testimony.  Nothing  in  the  case  enables  us  to  say 
whether  Simonds,  after  his  return  from  Illinois,  intended  to 
Lave  his  residence  upon  the  claim  in  dispute,  or  upon  the 
one  left  in  Peterson's  hands.  Chief-Justice  Shaw,  in  Thorn- 
dyke  v.  Bostotij  1  Met.  242,  very  properly  says:  "No  exact 
definition  of  domicil  can  be  given;  it  depends  upon  no  one 
fact,  or  combination  of  circumstances^  but  from  the  whole 
taken  together  it  must  be  determined  in  each  particular  case." 
Whether  a  man  resides  upon  a  claim  or  not,  at  a  particular 
time,  is  a  question  of  fact  to  be  decided  from  declarations^ 
acts  and  circumstances  of  the  person  concerned,  made  and 
existing  prior  to,  and  at  the  time  the  controversy  about  his 
residence  originates.  Temporary  absence  by  a  settler  from 
a  claim,  upon  which  he  has  established  his  residence,  does 
not  necessarily  change  or  affect  that  residence,  if  it  is  in  point 
of  fact  the  home  of  the  settler  while  away,  and  he  looks  to  it, 
and  treats  it  as  his  actual  permanent  home.  Simonds^  it  is 
conceived,  never  had  an  actual  home  upon  the  claim  in  ques- 
tion. Lee's  rights  as  against  Simonds,  is  quite  as  good,  if  not 
better,  than  it;  would  have  been  if  SimondS|  when  he  went  to 
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minGiB,  had  not  left  the  daim  m  the  poBsession  of  CanroIL 
No  one;  bj  proxy,  eazi  make  or  continue  such   a  residence 
upon  the  public  lands  of  Oregon  as  the  donation   act  con-* 
templates,  and  therefore  the  possession  of  Carroll  could  have 
been  of  no  avail  to  Simonds,  as  against  third  persons*    ITot- 
mthstanding  Carroll  obtained  the  possession  of  thisclainn 
aa  agent;  he  could  not  hold  it  in  that  capacity,  so  as  to  make 
his  possession  in  law  answer  for  the  possession  of  Simonds. 
Carroll's  possession  was  his  own  to  all  intents  and  purposes, 
or  it  was  no  possession  at  all.    Simonds  transferred  the  pos- 
session of  the  land  in  question  to  Carroll  inthespringof  1850. 
In  the  fall  of  the  same  year,  Carroll  sold  and  transferred  the 
possession  to  Lee,  so  that  Lee  was  not  a  disseizor^  but  a  regu- 
lar successor  to  Simonds  in  possession  of  the  premises ;  but  it 
is  md  that  Carroll  was  guilty  of  a  breach  of  trust  in  selling 
the  daim  to  Lee.    Whether  this  be  so  or  not,  Lee,  it  seems, 
found  Carroll  in  the  actual  possession  of  the  daim,  and  for 
aught  that  appears,  purchased  it  in  good  faith ;  and  having  so 
purchased,  he  took  the  possession  which  Carroll  received  from 
Simonds,  and  holds  it  unaffected  by  any  dispute  between  the  '  i 

two,  as  to  their  duties  and  obligations  to  each  other. 

Objection  is  made  to  the  jurisdiction  of  the  court  in  tjiis 
matter,  on  the  ground  that  it  is  a  fsase  of  conflict  of  bounda-  i 

lies,  and,  pursuant  to  section  six  of  the  donation  act,  should  I 

be  determined  by  the  Bureveyor-general.     One   illustration  i 

will  sufBoe  to  show  the  correct  view  of  this  question :    A.  and  a 

B.  have  adjoining  claims,  and  a  dispute  as  to  the  boundary 
line  between  them.    Proceedings  for  the  sole  purpose  of  set-  ^ 

tliDg  this  dispute,  while  the  land  claimed  by  both  is  in  com- 
mon, must  be  had  before  the  surveyor-general,  and  are  not 
cognizable  in  the  first  instance  by  the  courts.  But  if  A. 
attempts  to  appropriate  the  disputed  tract  to  his  own  exclu- 
sive use  by  enclosure,  or  otherwise,  then  B.  may  invoke  the  j 
aid  of  the  courts  to  maintain  and  defend  his  possession,  and 
m  the  same  way  A.  may  protect  himself  against  B.  Such  a  j 
procedure  may  incidentally  involve  a  decision  as  to  boundary; 
bat  the  courts,  from  the  necessily  of  the  case,  must  have  this 
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power^  otherwise  the  occupant  of  a  claim  might  ran  his  pre- 
tended boundaries  around  a  neighbor's  land,  and  thus  obtain 
its  use  for  years.  This  point  is  more  fully  discussed  in  the 
case  of  Woodsides  v.  Rickey,  decided  at  this  term. 

Objection  is  also  made  to  Lee's  right  of  recovery,  on  the 
ground  that  his  daim  is  not  a  '^compact  form.''  Courts 
win  not  undertake  to  say  whether  a  claim  is  in  a  compact 
form,  or  not,  so  as  to  change,  or  curtail  possession,  but  leave 
that  question  to  the  exclusive  jurisdiction  of  the  land  office. 
Compact  form  is  a  relative,  and  not  an  absolute  requirement, 
for  a  claim  taken  under  certain  circumstances  might  be  com- 
jpact  in  form,  and  be  entirely  different  in  shape  from  a  claim 
taken  under  other  and  different  circumstances.  Courts  will 
not  anticipate  the  government  in  deciding  a  question  of  this 
kind.  '  Somers,  it  appears,  claims  the  land  lying  between  the 
house  of  Lee  and  the  tract  in  dispute,  and  that  contest,  it  is 
said,  is  still  pending  before  the  surveyor^neral.  Somers 
tried  to  dispossess  Lee  of  the  said  lands  by  an  action  of  forci- 
ble entry  and  detainer,  and  was  defeated,  and  the  record  of 
that  suit  is  in  evidence  here ;  so  that  thus  far  it  seems  Lee  is 
in  possession  of  the  land  in  dispute  between  him  and  ScMooers, 
and  has  a  right  to  the  exclusive  possession  of  the  land  in  dis- 
pute between  him  and  Simonds^ 

Judgment  for  plaintiff. 
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WniJAM  T.  NEWBY,  et  al.,  Plaintiffs  in  Error,  t. 
TERRITORY  OF  OREGON,  Defendant  in  Error. 

Error  to  TamhiU,  and  Petition  for  New  TriaL 

L  A  ptrtgr  cannot  iMpply  for  a  new  trial  in  the  Dietriet  Oourt,  end* 
being  there  denfea,  appty,  on  the  same  grovndB,  to  the  Supreme 
Ooart  therefor. 

t.  What  eonstitutes  an  unhiwfol  aaaemblage  under  the  statute. 

QufST^  J.  The  petitioners  having  been  oonvieted,  in  the 
District  Court  of  Yamhill  Conntj,  of  the  crime  of  riot,  have 
applied  to  this  court,  in  pursuance  of  the  statute,  for  a  new 
trial 

Thej  allege  that  the  jury  misunderstood  the  instructions 
of  the  court,  and  thej  produce  the  affidavits  of  several  of  the 
jurors  of  that  fact  If  jurors  could  be  allowed  to  impeach 
iheir  verdict  \fj  such  affidavits,  and  if  this  jury  mistook  their 
instractionsy  and  even  if  the  instructiona  were  erroneous^  still 
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we  are  satisfied  that  the  verdict  is  correct  upon  the  evidence, 
and  ought  not,  therefore,  to  be  set  aside. 

The  record  does  not  show  the  objection  that  a  new  trial 
was  applied  for  in  the  District  Court 

We  are  not  prepared  to  say  that  a  second  application  could 
not  be  made  under  proper  circumstances ;  but  the  two  courts 
have  concurrent  jurisdiction  to  grant  new  trials;  and  a  party" 
cannot  be  allowed  to  experiment  first  in  the  one  court,  and 
then  in  the  other,  for  the  same  cause,  or  for  any  cause  o£ 
which  he  mighty  by  due  diligence,  have  availed  himself  on 
the  first  application. 

We  shall  not,  at  this  time,  establish  the  rule,  that  under  no 
circumstances  will  such  affidavits,  as  are  offered  in  support  of 
this  petition,  be  received.  They  have  been  received  in  some 
courts,  and  rejected  in  others ;  and  a  majority  of  this  court 
would  reject  them,  as  at  present  advised,  were  it  not  that  the 
case  can  be  dispoBed  of  on  other  grounds,  in  which  all  of  us 
fully  concur. 

Petition  denied. 

Kelly  d  Chinn,  for  plaintiffs  in  error. 
N.  Hvber,  for  defendant  in  error. 

Williams^  C.  J.  Plaintifiis  in  error,  who  were  convicted 
in  the  court  below  of  a  riot,  or  unlawful  assembly,  in  whip- 
ping one  Miller,  make  a  question  here  as  to  the  correctness  of 
the  following  instructions,  given  to  the  jury  by  the  judge 
presiding  at  the  trial : 

"That  if  the  defendants,  or  any  of  thein,  and  others  to  the 
number  of  three  or  more,  assembled  with  an  intent  to  whip 
Miller,  or  have  it  done  by  the  company,  so  many  of  the 
defendants  as  were  there,  consenting  to  it,  were  guilty." 
Objection  is  made  to  this  exposition  of  the  law,  because  it  is 
too  broad  and  general  in  its  terms,  and  might  involve  the 
casual  spectator  of  an  affray  in  punishment  with  those  per- 
petrating the  crime.    There  seems  to  be  no  f oroe  in  the 
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afgomenty  for  the  question  of  intent  was  fairly  submitted  to 
the  jury  by  the  District  Court;  and  the" evidence  must  have 
satisfied  them,  that  the  persons  convicted  assembled  not 
from  curiosity,  or  by  accident,  but  with  the  "intent"  to  do 
the  nnlawful  act  Now,  if  plaintiffs  in  error,  or  any  of  them, 
asaembled  to  whip  Miller,  or  to  have  it  done,  they  were 
guilty,  though  some  other  person  may  have  inflicted  the 
blows;  for  their  object,  at  least,  was  to  aid  and  abet  in  the 
coiumission  of  the  offense. 

Few  riots  occur  in  which  all  concerned  do  acts  of  violence, 
for,  while  some  perform  the  work,  others  keep  company  to 
assist  if  necessary,  and  by  their  presence  deter  opposition; 
thus  directly  co-operating  in  the  consummation  of  the  crime. 

We  see  no  danger  to  the  innocent  from  the  operation  of  the 
law,  85  laid  down  by  the  court  below,  for  it  would  be  impossi- 
ble for  one  person  to  meet  others  under  the  circumstances, 
and  with  the  intent  specified  in  the  instructions,  and,  at  the 
same  time,  be  innocent 

Several  sections  of  the  act  under  which  plaintiffs  in  error 
were  indicted,  (Statutes  of  Oregon,  page  204,)  describe  the 
duties  and  powers  of  peace  officers  in  case  of  a  riot;  and  it 
has  been  contended  that  a  proclamation  by  such  an  officer  to 
such  an  assemblage  of  persons  to  disperse,  must  be  made  be- 
fore such  assemblage  would  become  unlawful  or  riotous. 

Section  first  of  the  act  provides,  that  "If  any  persons,  to 
the  number  of  three  or  more,  whether  armed  or  not,  shall  be 
unlawfully,  riotously,  or  tumultuously  assembled  in  any  city, 
town  or  county,  it  shall  be  the  duty  of  the  mayor,  sheriffs 
and  constables,"  &c.  Sections  234^5-6  consist  of  directions 
to  these  officers.  Section  7,  provides,  that  ^1i  any  of  the 
persons  so  unlawfully  assembled  shall  demolish,  destroy,  &c., 
or  do  any  other  unlawful  act,  he  shall,"  &c.  Now,  we  think 
that  section  seven,  in  speaking  of  persons  "so  unlawfully 
assembled,"  refers  to  section  one,  -vyhich  clearly  contemplates 
the  assemblage  as  '^unlawful,"  before  any  steps  by  the  con- 
servators of  the  peace  to  disperse  it  Surely  it  would  subject 
the  laws  to  very  great  and  just  reproach  if  its  eyes  were  closed 
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to  the  outrageous  deeds  of  a  riot,  because  a  peace  officer  was 
not  present,  or,  if  present,  was  not  willing  to  command  the 
rioters  to  disperse.  Plaintiffs  in  error  contend,  that  if  the 
doing  of  an  "unlawful  act"  by  three  or  more  persons,  assem- 
bled for  that  purpose,  will  constitute  a  riot,  then  a  company 
of  gamblers  would  be  guilty,  for  gambling  is  an  unlawful 
act ;  but  it  is  perfectly  apparent  from  the  whole  statute,  that 
the  act  indicated  therein  to  be  riotous  must  amount  to  a 
breach  of  the  peace.  Section  seven,  we  think,  should  be 
taken  as  if  it  read,  "Any  other  unlawful  act  against  the 
peace,"  for  the  construction  clearly  comports  with  the  spirit, 
and  fully  carries  out  the  purposes  of  the  act,  which  points 
exclusively,  by  its  title,  and  all  its  provisions,  to  offences 
against  the  public  peace. 

Judgment  affirmed. 


JOHN  T.  FOED,  by  his  GUARDIAN,  JOHN  THORP, 
Plaintiff,  V.  MORDECAI  KENNEDY,  DANIEL 
CHANDLER  and  D.  H.  HUNTINGTON,  Defendants. 

Action  to  recover  possession  of  real  estate, — Adjourned  from 

Polk  Co. 

Heirs  of  settlers,  in  Oregon,  who  died  prior  to  27th  September,  18fi0, 
cannot  inherit  or  hold  land  by  yirtiie  of  residenoe  and  eoltivatiaa 
of  their  ancestors. 

Logan  <&  Pratt,  oonnsel  for  plaintiff. 

Boise  &  Orover,  counsel  for  defendants. 

WnxiAMS,  0.  J.  Plaintiff  avers  that  he  is  entitled  to  the 
land  described  in  his  complaint,  by  virtue  of  the  act  of  Con- 
gress of  September  27th,  A.  D.  1850,  making  donations  to 
settlers  in  Oregon,  as  the  only  heir  at  law  of  his  father  and 
mother,  Marcus  and  Amanda  Ford. 
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Defendants  deny  the  right  of  plaintiff,  on  'the  ground  that 
the  said  Marcus  and  Amanda  died  before  the  passage 
of  the  said  act  of  Congress. 

Plaintiff  demurs  to  this  answer,  and  presents  the  question, 
as  to  whether  the  heirs  of  persons  who  settled  and  died  in 
Oregon  prior  to  September  27,  1850,  can  inherit  or  hold 
the  lands  claimed  and  occupied  by  such  decedents. 

Beliance  for  a  recovery  in  this  case  is  placed  upon  that 
dause  of  section  four  of  said  act,  which  says,  "In  all  cases 
when  such  married  persons  have  complied  with  the  provisions 
of  this  act,  so  as  to  entitle  them  to  the  grant  as  above  pro- 
vided, whether  under  the  late  provisional  government  of 
Oregon  or  since,  and  either  shall  have  died  before  patent  is- 
sues, the  heirs  shall  be  entitled,'^  &c 

Marcus  and  Amanda  Ford,  it  is  said,  were  married  per^ 
sons,  and  complied  with  the  provisions  of  the  donation  act 
under  the  provisional  government  of  Oregon ;  and  having 
died  before  patent  issued,  plaintiff,  as  their  son  and  heir,  is 
entitled  to  hold  what  his  parents  would  have  held  if  living  at 
tiie  present  time. 

Notice  must  be  taken  of  that  part  of  the  above  quoted 
danse,  which  describes  the  married  persons  whose  heirs  may 
take;  for  it  does  not  say  ^*all"  married  persons,  but  "such'' 
married  persons,  evidently  referring  to  a  class  of  married 
persons  antecedently  described.  Looking  at  the  preceding  part 
of  section  four,  we  find  that  the  right  to  take  donations  imder 
that  section  is  restricted  to  persons   "now   residing  in   said  r 

territory,  or  who  shall  become  residents  thereof  on  or  before  ^ 

the  first  day  of  December,  I860.'*  "Such,"  then,  in  that 
clause  of  the  act  first  cited,  relates  to  the  foregoing  as  well  as 
to  other  qualifications  of  grantees  under  that  section,  and 
makes  said  clause  mean  as  if  it  read,  "In  all  cases,  married 
persons  now  residing  in,  or  who  shall  become  residents,"  &c. 
When  the  donation  act  passed,  in  no  sense  could  it  be  said  of 
plaintiff's  parents  that  they  were  then  residing  in,  or  ever 
afterwards  became  residents  ofiOregon;andmanifestly,  there- 
fore, they  did  not  fall  within  that  dass  of  persons  entitled  t« 
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the  benefit  of  the  fourth  section.  Marcus  and  Amanda  Ford, 
then,  having  acquired  no  rights  under  said  act  of  Congress, 
could,  of  course,  transmit  none  to  plaintiff,  as  "heirs  of  the 
deceased ;''  nor  can  he  take  by  purchase,  as  has  been  con- 
tended, for  he  has  not  complied,  and  his  parents  did  not  and 
could  not  comply  with  the  conditions  of  a  purchase,  so  as 
to  vest  the  title  in  either.  Some  eifort  has  been  made  to 
argue  that  the  words,  "shall  have  died  before  patent  issues,'' 
in  the  clause  first  quoted,  indicates  persons  dying  before,  as 
well  as  subsequent,  to  the  passage  of  the  act;  but  these 
words  are  in  that  form  of  expression  usually  employed  to 
signify  the  happening  of  some  future  event,  upon  some  other 
contingency  in  the  future;  and  in  any  view,  the  contest,  as 
has  been  shown,  is  conclusive  against  the  argument. 

To  construe  the  donation  act  so  as  to  invest  persons,  dead 
before  its  passage,  with  an  inheritable  interest  in  the  public 
lands  of  this  territory,  would  be  not  only  to  give  the  said  act 
a  retrospective  operation,  contrary  to  a  sound  construction  of 
the  statutes,  but  to  open  tx  Pandora  box  of  evils  upon  the 
conmiunity;  for  the  heirs  of  those  early  settlers,  who  died 
before  1860,  would  rise  up  with  their  unknown  and  undis- 
coverable  titles  to  supplant  others  who  found  the  land  thus 
claimed  vacant,  and  took  it,  in  good  faith,  as  a  part  of  the 
public  domain.  Something  has  been  said  about  the  right  of 
tie  plaintiff  to  hold  under  the  eight  section  of  said  act ;  but  to 
give  that  section  any  other  than  a  prospective  operation  is  to 
do  violence  to  language ;  and  the  mischief  resulting  from  giv- 
ing it  a  retro-active  effect,  would  be  infinitely  greater  than 
would  follow  from  a  like  construction  of  section  four.  Bv  an 
amendment  of  the  donation  act,  appeared  July  17th,  1864, 
Congress  has  given  a  legislative  construction  of  saidact,whidi 
accords  with  the  one  here  given,  and,  at  the  same  time,  has 
made  provisions  for  plaintiff  and  persons  in  his  condition. 

Judgment  for  defendants. 
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WILLAMETTE  PALLS  TRANSPORTATION  AND 
MILLING  COMPANY,  Plaintiffs  in  Error,  v.  SAMUEL 
K  BEMICE;  Defendant  in  Error. 

9 

Error  to  ClachamoB. 


I*  A  mMhanio,  wbo  acts  m  ofersMr  while  performing  mamud  Uibor« 

ia  entitled  to  a  lien  for  all  his  services. 

2.  A  mechanic,  who  hestows  lahor  upon  a  breakwater  and  dam  at- 
tached to  a  saw-mill,  is  entitled  to  a  lien  upon  the  mill  t9t  ntdk 
labor. 

S.  Gtoims  for  any  thins  bat  labor  or  materials  are  noiV'U&ndbU, 

Pratt  &  Wait,  for  plaintifis  in  error. 

KeUy  and  HolbrooJc,  tor  defendant  in  error. 

Williams^  C.  J.  Eemick  brought  this  action  to  enforce  a 
lien  for  work  and  labor  performed  upon  the  buildings  of  said 
Falls  Company,  and  after  a  trial  upon  the  merits  in  the  Dis- 
trict Court,  obtained  a  verdict  for  $3^^34:0.70,  and  a  judgment 
thereon  for  a  lien  against  said  buildings.  This  judgment  is 
now  assailed,  because  Eemick,  while  in  the  employ  of  said 
company,  acted  as  overseer  and  assistant  superintendent,  for 
which  services,  it  is  said,  the  statute  gives  him  no  right  of 
lien«  N^o  decision  of  the  precise  question  here  presented  is 
necessary,  for  the  record  shows  that  Bemick  not  only  acted  as 
overseer  and  assistant  superintendent,  but  that  he  performed 
manual  labor  upon  the  works  and  buildings  of  said  company. 
Section  Ist  of  tiie  statute  of  1851,  {General  Laws  of  Oregon, 
page  167,)  which  governs  this  case,  provides,  "that  all  per- 
sons performing  labor  for  the  construction  of  any  buildings 
shall  have  a  lien  thereon,"  &a 

Bemick  certainly  performed  ^^abor  for  the  construction'' 
of  the  company's  buildings,  and  is  clearly  entitled  to  a  lien 
for  a  part  if  not  for  the  whole  of  such  labor ;  and  as  his 
lendoes  Wiere  inseparably  rendered  and  received  by  the  oom- 
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pany,  we  think  he  should  have  a  lien  for  his  entire  compensa- 
tion. When  time  and  skill  are  employed  to  supervise  and 
direct  in  the  construction  of  a  building,  a  lien  is  as  much 
deserved  and  required  as  in  any  other  case,  and  beyond  ques- 
tion it  should  be  allowed,  if  actual  labor  is  added  to  the  other 
grounds  of  right.  There  is  doubt  as  to  whether  an  architect, 
or  person  performing  labor  of  like  nature,  can  hold  a  Hen ; 
but  it  is  clear  that  for  work  of  any  kind  upon  the  building 
in  its  construction,  tiie  statute  gives  a  remedy.  Much  of 
Bemick's  labor  was  expended  upon  a  dam  or  breakwater 
attached  to,  and  for  the  use  of  the  company's  mills,  and  it  is 
contended  that  for  such  labor  he  is  not  entitled  to  a  lien  upon 
said  mills.  This  view  of  the  statute  seems  to  be  both  un- 
reasonable and  unequal,  for  a  mill  made  to  run  by  hydraulic 
power  would  be  worthless  without  the  structures  necessary 
to  secure  and  6btahi  water;  and  the  labor  bestowed  upon 
such  structures  is  of  the  same  utility  and  importance  to  the 
owner  of  the  mill  as  the  labor  put  upon  the  mere  building. 
Whatever  enters  into,  or  is  connected  with  a  mill,  essential 
to  its  use,  ought  to  be  treated,  under  the  statute,  as  a  part  of 
said  mill;  so  that  all  who  contribute  their  toil  to  make  it 
valuable,  may  have  an  equal  chance  to  obtain  compensation 
for  their  labor.  Eemick  filed  with  his  complaint  an  account 
containing  items  of  charge  for  ferriage,  postage,  &c.,  as  well 
as  for  labor,  and  a  question  is  made,  as  to  his  right  to  recover 
for  any  thing  but  labor  in  this  case.  Claims  for  any  thing 
but  labor  or  materials  are  evidently  non-lienable,  and  cannot, 
therefore,  be  embraced  in  a  judgment  for  a  lien.  Nothing 
appears  upon  the  record  as  to  the  ruling  of  the  District  Court 
upon  this  point,  and  we  must  presume,  therefore,  that  it  was 
correct;  but,  for  the  sake  of  certainty  a  deduction  may  be 
made  of  the  trifling  sums  charged  for  postage,  &c.,  and  a 
judgment  in  favor  of  Bemick  entered  for  the  balance. 

Judgment  aoooidingly. 
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WILLAMETTE  FALLS  TRANSPORTATION  AND 
MILLING  COMPANY,  Plaintiffs  in  Error,  v.  THOMAS 
V.  SMITH,  Defendant  in  Error. 

Error  to  Clackamas. 

A  eoroplaint  to  enforce  a  mechanic's  lien  must  state  where,  and  whent 
the  labor  was  performed. 

Pratt  d  Campbell,  for  plaintiffs  in  error. 
A.  EaXhrooh,  for  defendant  in  error. 

WnxiAKS,  C.  J.  This  suit  was  brought  to  enforce  a  me- 
chanic's lien,  and  judgment  by  default,  obtained  in  the  court 
below;  which  judgment,  it  is  now  said  by  plaintiff  in  error, 
ought  to  be  reversed,  because  the  complaint  does  not  show 
at  what  time  the  labor  was  performed,  or  materials  furnish- 
ed, for  which  a  lien  is  claimed 

With  reference  to  this  point,  the  complaint  says:  "that 
defendants  in  the  court  below  employed  plaintiff  to  furnish 
materials,  labor,  &c.,  for  their  buildings;"  and  then  states, 
"that  there  is  now  due  the  said  plaintiff  for  the  same  the 
following  sums,  to  wit,  the  sum  of  four  hundred  and  eighty- 
four  doUars  and  seventy-two  cents,  as  per  bill  rendered,  and 
interest  thereon  at  the  rate  of  two  and  a  half  per  centum  per 
month,  from  the  14:th  of  August,  A,  D.  1854,  as  per  agree- 
ment with  C.  C.  Baker,  agent  of  said  defendants;  and  the 
additional  sum  of  two  hundred  and  seventy-eight  dollars  and 
ninety  cents,  balance  of  account  accrued  since  the  above,  as 
per  schedule  hereto  annexed." 

Subjoined  to  the  cpmplaint  is  an  account,  as  follows : 

"Oregon  City,  October  21tK  1854. 
"Willamette  FaUs  Ca 

"To  Thomas  V.  Smith,  Dr. 
"Aug.  17th.  To  11  1-2  lbs.  cast  steel,  $4.81.'* 
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And  so  on,  with  various  ilems^  running  through  the  months 
of  August  and  September. 

"Now  it  is  utterly  impossible  to  tell  from  the  complaint 
when  or  in  what  year  the  account,  amounting  to  the  first- 
named  sum  of  four  hundred  and  eighty-four  dollars  and  sev- 
enty-two cents,  accrued,  or  even  to  make  a  plausible  conjec- 
ture upon  the  subject.  Plaintiff  below  does  not  state  when 
he  was  employed,  gives  no  bill  of  particulars,  or  copy  of  the 
account  rendered,  and  makes  no  allusion  to  dates  in  connec- 
tion with  the  sum  first  named,  other  than  to  state  that  the 
said  sum  was  to  draw  interest  from  the  14th  of  August^  1854, 
as  per  agreement  with  Baker;  but  nothing  can  be  inferred 
from  this  statement  except  that  there  was  an  indebtedness 
existing  at  that  time. 

Relative  to  the  two  hundred  and  seventy-eight  dollars  and 
ninety-eight  cents,  the  complaint  is  quite  as  defective,  for 
while  the  information  is  given  as  to  the  months,  in  which 
the  demand  was  created,  imagination  is  left  to  fix  the  year. 
Plaintiff  below  contends  that,  because  the  statement  of  the 
account  annexed  to  his  complaint  is  dated  Oct.  27th,  1854,  it 
must  be  presumed  that  the  account  accrued  in  the  August 
and  September  of  that  year ;  but  it  may  have  accrued  in  the 
August  and  September  of  1863 ;  and  it  is  idle  to  pretend  that 
the  mere  drawing  off  of  an  account  indicates  any  thing  as  to 
the  time  when  such  account  originated.  This  suit  was  com- 
menced on  the  23d  of  February,  1855 ;  and  if  the  materials 
mentioned  in  the  complaint  were  furnished  in  1853,  then  this 
action  cannot  be  maintained,  for  the  statute  in  force  at  that 
time  (Gen.  Laws  of  Oregon,  page  168,)  requires  the  suit  to 
enforce  the  lien  to  be  brought  within  one  year  from  the  time 
the  materials  are  furnished.  Where  materials  are  furnished, 
or  work  done,  since  May  1st,  1854,  a  suit  to  enforce  a  lien 
therefor  may  be  brought  within  one  yean  from  the  completion 
of  the  building;  and  if  we  could  find  from  the  complaint 
that  such  were  the  facts  of  this  case,  the  objection  of  plain- 
tiffs in  error  would  be  overruled. 

Again,  it  is  indispensably  necessary  for  the  oourt  to  be 
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informed  and  know  whether  the  materials  were  furnished  in 
1853  or  in  1854,  for  if,  in  the  first-named  year,  the  defend- 
ants below  are  entitled  to  judgment  that  the  property  which 
the  lien  holds  shall  he  sold  on  a  credit  not  exceeding  six 
months;  hut  if  said  materials  were  furnished  in  1&64,  then 
plaintiff  must  have  judgment  for  an  absolute  sale. 

We  cannot  determine,  from  the  record  before  us,  whether 
the  plaintiff  is  entitled  to  recover  or  not;  or,  in  case  of  a 
recovery,  whether  the  judgment  should  be  for  a  sale  upon 
credit  or  otherwise ;  and,  for  these  reasons,  the  judgment  of 
the  court  below  must  be  reversed. 

Judgment  for  reversal 


YAMHILL  BEIDGE  COMPANY,  Plaintiffs  in  Error,  ▼. 
WILLLAM  T.  NEWBY,  Defendant  in  Error. 

Error  to  Yamhill. 


One  tenant  In  common  may  tiM  another*  who  eelle  or  dettraya  the  oom- 
moii  ipooda. 

Pratt  (B  OampheU,  for  plaintiffs  in  error. 
EeUy  d  Chirm,  for  defendant  in  error. 

Williams,  C.  J.  The  declaration  in  this  case  contains 
two  special  counts,  upon  an  order  drawn  in  favor  of  Newby 
upon  the  said  Sridge  Company,  and  on  the  common  counts. 
The  jury  found  a  verdict  for  $979,  under  the  third  count, 
which  is  for  ^^goods  bargained  and  sold."  Evidence  waa 
given  by  the  respective  parties  to  prove  and  disprove  all  the 
counts;  but  that  which  was  adduced  in  support  of  the  com- 
mon counts  is  in  substance  as  follows : 

The  company  entered  into  a  contract  with  Webber  & 
Wren^  by  which  the  latter  were  to  build  a  bridge  for  the 
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company,  and  be  paid  by  instalments  as  the  vork  pro- 
gressed. When  the  bridge  was  partly  built,  and  materials 
for  its  completion  were  on  the  ground,  the  oontractors,  hav- 
ing received  all  but  the  last  instalment  under  their  contract, 
failed,  and  made  a  conveyance  to  their  mechanics  and  ma- 
terial men  of  the  bridge  and  materials  on  hand.  Newby  was 
one  of  these  grantees;  being  a  creditor  of  Webber  ft  Wren, 
for  materials,  to  the  amount  of  $820,  the  said  conveyance 
was  acknowledged  and  recorded.  Endorsed  thereon  was  a 
conveyance  by  all  the  grantees  therein,  except  Newby,  of  all 
their  rights  thereunder  to  the  said  company.  The  company 
used  the  said  materials  for  the  completion  of  their  bridge. 
Several  reasons  are  now  urged  by  the  company  for  reversing 
the  judgment  of  the  District  Court;  one  of  which  is,  that 
plaintiff  and  defendant  were  tenants  in  common  in  the  bridge 
and  materials,  and  therefore  the  company  had  a  right  to  use 
the  common  property  for  the  common  good  of  the  parties. 
We  do  not  think  that  Webber  &  Wren  conveyed  any  prop- 
erty in  the  bridge  to  Newby  and  his  co-grantees.  They  had 
nothing  to  convey.  They  had  been  fully  paid  for  what  they 
had  done.  When  they  quit  work,  the  bridge,  which  they 
left  partly  erected,  attached  to  the  freehold,  and  became  the 
exclusive  property  of  the  company.  Newby  and  the  com- 
pany owned  the  materials  in  common.  This  common  prop- 
erty the  company  took  and  converted  to  their  own  use,  by 
incorporating  it  into  their  bridge.  They  changed  what  was 
the  personalty  of  Newby  into  their  own  exclusive  realty. 
When  one  tenant  in  common  sells  or  destroys  the  conunon 
goods  it  is  well-settled  that  he  may  be  sued  by  a  co-tenant 
for  such  co-tenant's  share ;  and,  upon  this  principle,  we  think 
that  Newby  can  maintain  an  action  against  the  company  for 
his  part  of  said  materials,  by  them  taken  and  used  up  in  the 
completion  of  their  bridge.  {Brown  v.  Hedges,  1  Back.  290 ; 
Heath  v.  Hubbard,  4  East,  110;  Fenndngs  v.  OranoiUe,  1 
Taunt.  241.) 

Plaintiffs  in  error  argued,  in  the  second  place  that  the  bill 
of  exceptions  undertakes  to  state  all  the  evidence  in  support 
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of  the  common  oounts,  and  does  not  show  jbldj  thing  about  the 
damages,  and,  therefore  the  judgment  below  cannot  be  sus- 
taiaed.    Though  the  bill  of  exceptions,  says,  "the  evidence  in 
rapport  of  the  common  counts  was  as  follows,"  yet  it  clearly 
appears  elsewhere  in  said  bill  that  other  evidence  than  that 
stated  was  submitted  to  the  jury;  and  more  than  this,  the 
bill  simply  sets  forth  certain  facts  proven,  and  does  not,   in 
truth,  detail  the  evidence  as  it  professes.     Manifestly  there 
was  a  question  made  in  the  District  Court  as  to  the  right  of 
Newby  to  recover  at  all  under  the  third  county  and  the  bill 
saves  all  the  facts  pertinent  to  that  question ;  but  evidence  as 
to  the  amount  of  damages,  in  no  way  concerns  the  right  of 
leoovery,  and  was,  therefore,  very  properly  omitted.  Newby 
was  entitled  to  recover  nominal  damages  at  any  rate,  and  we 
cannot  say  that  a  verdict  for  more  was  found  by  the  jury 
without,  or  contrary  to  evidence.      No  evidence,  it  is  said, 
was  given  to  the  jury,  that  Newby  ever  accepted  the  con- 
veyance to  him  and  others  by  Webber  &  Wren,  and  there- 
fore he  ought  not  to  have  obtained  judgment      Taking  the 
facts,  that  Webber  &  Wren  had  failed ;   that  the  convey- 
wice  was  made  to  pay  debts ;  that  it  was  recorded ;  that  it 
^as  actually  accepted  by  the  other  grantees,  and  that  this 
^t  was  brought  in  affirmance  of  it ;  we  think  the  jury  were 

warnnted  in  finding  that  it  had  been  accepted  by  Newby. 

•  •  •  .     ■  , ' 

Judgment  is  affirmed. 
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iWILLIAM  BALDRO,  Plaintiff,  ▼,  WILLIAM  F.  TOL- 

MIE  et  al.,  Defendants. 

Reserved  from  Multnomah. 

1.  Anttnipsit  ts  an  action  upon  the  ease. 

t.   When  the  statute  ol  limitations  has  become  a  perfect  har  to  Wk 
cause  of  action,  the  repeal  of  the  statute  does  not  destroy  the  bar. 

3.  Laws  of  the  prorisional  government  were  in  force  prior  to  August 
14,  1848. 

This  action  was  brought  to  recover  damages  for  the  viola- 
tion of  a  contract^  alleged  to  have  been  made  in  1841,  by  the 
parties,  for  the  purpose  of  prosecuting  certain  farming  opera- 
tions at  Puget  Sound,  in  the  now  territory  of  Washington. 
To  the  complainty  which  avers  a  breach  of  said  contract  in 
1842,  the  defendants  make  answer,  and,  among  other  things^ 
say,  that  plaintiff's  ^'supposed  cause  of  action  did  not  accrue 
to  him  at  any  time  within  six  years  next  before  the  com- 
mencement of  the  suit|"  and  to  this  answer  the  plaintiff  de- 
murs. 

A,  Campbell,  for  plaintifE. 

Pratt  d  HcJbrook,  for  defendants. 

WHiLiAMs,  C.  J.  Various  eftatutes  of  limitation  have  been 
enacted  in  this  territory,  but  the  particular  one,  upon  which 
defendants  rely,  is  the  Iowa  statute  of  1889,  adopted  here  in 
1844,  and  which  provides,  among  other  things,  that  ^'actions 
upon  the  case"  shall  be  barred  in  five  years.  Plaintiff,  how- 
ever, contends  that  this  statute  can  be  no  bar  to  the  present 
suit^  for  the  reason  that  the  cause  of  action,  set  forth  in  his 
complaint,  is  not  embraced  within  that  class  described  by 
said  statute.    Under  the  old  form  of  proceedings,  this  would 
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have  been  an  action  of  assumpsit^  and  the  doctrine  is  laid 
down  that  assxunpsit  is  '^an  action  upon  the  case/'  {Bacon's 
Abr.  vol  ly  p.  395;  2  Blackstone's  B.  p.  860.) 

In  the  case  of  MaUhy  &  Bolls  v.  Cooper,  Morritf  Rsp.  p. 
59,  the  Supreme  Court  of  Iowa  expressly  decides  that  the 
statute  in  question  may  be  pleaded  in  bar  to  an  action  of  aa* 
sumpsit.  To  conclude  that  the  legislature,  in  providing  a  lim- 
itation to  all  the  different  kinds  of  actions  mentioned  in  the 
statute,  intended  to  omit  the  most  common  kind  of  all,  would 
be  to  form  an  opinion  not  very  creditable  to  its  judgment. 
Ko  effect  can  be  given  to  this  statute,  it  is  said,  because  it 
was  repealed  in  1849,  and  cannot,  therefore,  be  set  up  as  a 
bar  to  an  action  brought  after  its  repeal.  When  a  statute  of 
limitations,  which  has  run^so  long  against  a  cause  of  action, 
as  to  become  a  perfect  bar^  is  repealed,  such  bar  is  not  thereby 
destroyed.     (Black ford^s  Reports.) 

Another  ground  taken  in  support  of  the  demurrer,  is  that 
the  answer  avers  non  accruH  infra  lex  annos,  instead  of  '^five 
years,"  as  provided  by  statute.  Doubts  may  well  exist  as  to 
whether  this  answer  woiild  not  be  exceptionable  under  the 
old  practice,  though  there  are  conflicting  authorities  upon  the 
point;  but  under  our  present  system,  where  informalities  in 
pleading  are  not  regarded,  the  objection  is  untenable,  for  it 
is  demonstrably  true  that  if  plaintiff's  cause  of  action  did  not 
accrue  within  six  years,  it  did  not  within  five  yean  next 
before  the  suit  This  statute,  it  is  finally  argued  by  plaintiff 
is  a  law  of  the  provisional  government,  and  therefore  had  no 
force,  until,  with  acts  of  a  like  origin,  it  was  recognised  by 
Congress  on  the  14tfa  of  August,  1848)  in  the  act  to  establish 
the  territorial  govemmrait  of  Oregon.  Confessedly,  the  pro- 
visional gcyvemment  of  this  territory  was  a  government  de 
facto,  and  if  it  be  admitted  that  governments  derive  their 
"just  powers  from  the  consent  of  the  governed,**  then  it  was 
a  government  de  jure.  Emigrants  who  first  settled  Oregon, 
Tipon  their  arrival  here,  were  without  any  political  organiea- 
tion  to  protect  theftiselves  frem  foes  without)  or  to  preserve 
peace  ^thin;  and,   therefore,   self-jpreservation   constrained 
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them  to  establish  a  system  of  self-government     Congress, 
knowing  their  necessities,    and   withholding   the   cnstomary 
provisions  for  such  a  case,  tacitly  acquiesced  in  the  action  of 
the  people,  and,  on  the  14th  of  August,  1848,  expressly  r^ 
ognised  its  correctness  and  validity,  by  declaring  that  "the 
existing  laws  now  in  force  in  the  territory  of  Oregon,  under 
the  authority  of  the  provisional  government,  established  by 
the  people  thereof,  shall  continue  to  be  valid  and  <^erative 
therein,"  &c.      Congress,  it  will  be  perceived,  treats  these 
laws  as  "now  in  force,"  and  simply  provides  that  they  shall 
have  the  same  effect  under  the  government  created  by  Con- 
gress, as  they  had  under  the  government  formed  by  the  peo- 
ple.    Doubtless,*- any  act  of  the  provisional  government,  in- 
consistent with  the  constitution  or  laws  of  the  United  States, 
would  have  been  void;  but,  certainly,  the  statute  in  contro- 
versy is  not  obnoxious  to  any  such  charge.     No  reason  can 
be  imagined  for  holding  that  the  people  of  Oregon,  in  1844, 
had  no  right  to  make  such  laws  as  their  wants  required ;  for, 
where  the  functions  of  government  have  not  been  assumed 
or  exercised  by  any  other  competent  authority,  it  cannot  be 
denied  that  such  a  power  is  inherent  in  the  inhabitants  of 
any  country,  isolated  and  separated  as  Oregon  was  from  all 
other  communities  of  civilized  men.      Some  eff^rl;  has  been 
made  to  assimilate  the  laws  in  question  to  mere  neighbor- 
hood agreements;  but  the  argument  seems  to  apply  with 
equal  force  to  the  acts  of  all  govermnente  established  by  the 
pe(^le.     Free  government  always  results  from  an  agreement 
among  free  men,  and  when  put  in  (q>eration,  the  acts  of  such 
a  government  are  legitimate  and  binding  upon  all  within  its 
jurisdiction.     Suppose  the  provisional  government  had  been 
organized  in  rebellion,  and   afterwards   the   sovereignty   of 
Oregon  had  been  acknowledged  at  Washington,  so  far  as  the 
people  here  » are  concerned,  the  laws  of  such    provisional 
government  would  date  their  validity  from  the  time  of  their 
enactment,  and  not  from  the  time  of  their  recognition  by  the 
parent  country.     For  a  much  greater  reason  would  such  be 
the  case  where,  instead  of  rebellion,  there  was  the  exereiae  of 
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legislative  power,  with  the  tacit  consent  and  future  ratifica- 
tion of  the  general  government  To  admit  even  that  the 
provisional  government  was  a  mere  usurpation,  would  not  he 
to  decide  that  the  statute  in  dispute  did  not  take  effect  from 
its  passage,  for  the  courts  of  that  government  could  not 
decide  against  its  power  to  make  the  law,  without  in  the 
same  breath  deciding  against  their  own  existence. 

During  thirteen  years  plaintiff  has  been  sleeping  under  the 
shadow  of  judicial  tribunals,  competent  at  all  times  to  do 
him  justice,  and  now  he-  comes  forward  claiming  large  dam-, 
ages  for  the  violation  of  a  parol  contract,  alleged  to  oontain 
a  multitude  of  provisions  and  conditions ;  thus  showing  the 
necessity  of  a  law,  which  requires  men  to  prosecute  their 
suits  while  witnesses  are  possibly  within  reach  of  all  parties, 
and  before  time  and  change  have  blotted  out  reliable  proof 
from  the  frail  records  of  human  memory. 

Holding,  then,  that  the  statute  of  limitations,  of  1844,  was 
valid  in  its  inception,  and  became  a  complete  bar  to  plaintifPa 
action  before  its  repeal,  we  conclude  that  defendants  are  en- 
titled to  judgments  on  the  demurrer. 

Judgment  £>r  defendants. 


m  THE  MATTEE  OF  JAMES  M.  MOOER 

Motion  U>  set  arids  Executions  in  Lake  et  dL  v.  Willamette 

Falls  Go. — Clackamas. 

Apportionment  of  moneyB  under  the  boat  lien  law* 

MooBB  and  Ferguson  move  to  set  aside  certain  executionfly 
upon  the  following  state  of  facts :  Lake  and  others  recovered 
judgments  in  the  District  Court  of  Clackamas  County  against 
the  steamer  Gazelle,  which  were  made  liens  imder  the   act 
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*^to  enforce  liens  on  boats  and  vessels."  {Statvies  of  Oregon, 
p.  161.)  These  judgments  were  taken  to  the  Supreme  Court 
by  writ  of  error,  and  Ferguson  and  Moore  were  the  sureties 
in  the  bond  for  that  purpose.  The  judgments  were  affirmed 
against  the  boat  and  sureties.  Executions  were  issued  thereon 
and  the  boat  sold  for  enough  to  satisfy  the  judgments  of  Lake 
and  others.  Before  the  money  was  paid  over,  persons  having 
similar  judgments  in  the  District  Court  of  Clackamas  County 
obtained  an  order  from  said  court  upon  the  sherifp  to  make  a 
pro  rata  distribution  of  the  proceeds  of  said  sale  between 
them  and  the  plaintifFs  in  said  executions.  The  judgments 
in  the  District  Court  were  for  claims  of  a  class  higher  than» 
or  equal  to,  those  on  which  judgments  in  the  Supreme  Court 
were  rendered.  After  distribution,  pursuant  to  the  order, 
there  was  a  part  of  the  Supreme  Court  judgments  left  unsat* 
isfied,  and  to  collect  that  balance  the  executions  in  question 
were  issued  against  Moore  and  Fei^son.  We  do  not  see 
any  grounds  upon  which  the  motion  6an  be  sustained.  Section 
fifteen  of  said  act  provides,  that  ^'in  the  distribution  of  the 
proceeds  of  sale,  claims  of  a  prior  class  shall  be  paid  entire 
before  any  payment  shall  be  made  upon  claims  of  a  subse- 
quent class ;  and  when  the  money  to  be  applied  to  any  dass 
shall  be  insufficient  to  pay  all  the  claims  of  that  dass,  it  shall 
be  apportioned  ratably  among  the  claims  of  such  class/' 

Here  the  money  for  which  the  boat  sold  was  insufficient 
to  pay  the  claims  of  the  first  dass^  if  apportioned  ratably 
among  such  claims. 

Some  objections  have  been  made  to  the  proceedings  by 
which  the  order  of  distribution  was  obtained,  but  as  the  pay- 
ment of  the  money  was  in  accordance  with  the  statute,  it  is 
unnecessary  to  examine  the  means  by  which  such  payment 
was  effected. 


denied. 

Pratt  dk  Wait,  on  the  motion. 
/•  K.  Kelly,  oontnu 
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WILLAMETTE  FALLS,  &a,  COMPANY,  Plaintiffs  in 
Error,  v.  DAVID  SMITH  et  aL,  Defendants  in  error. 

Error  to  Clackamas  County, — Action  to  enforce  a  Mechanic^ 

Lien. 

Jvdgnent  by  default  againrt  a  purty*  white  the  T0«9rd  ahowt  a  de- 
murrer to  the  oomplaint  undisposad  of»  is  error* 

Pratt  &  CampbeU,  for  plaintiffs  in  error. 
EUiott,  for  defendants  in  error. 

WTTjjAMfl,  C.  J.  Plaintiffs  in  error  seek  to  have  the  judg- 
ment reversed,  on  the  ground  that>  after  a  demurrer  was  duly 
filed  to  the  oomplaint  in  the  court  below^  the  said  court  ren- 
dered a  judgment  by  default  against  them^  before  any  dis- 
position whatever  was  made  of  the  said  demurrer.  Referring 
to  the  record,  we  find  nothing  there  inconsistent  with  the 
above  statement  of  facts,  and  musty  therefore,  concur  in  the 
correctness  of  plaintiffs'  position. 

Defendants  in  error  have  produced  what  purports  to  be  the 
copy  of  an  entry  by  the  district  judge,  in  his  docket,  to  the 
effect  that  the  demurrer  was  overruled;  but  such  entry, 
though  useful  at  the  proper  time  for  purposes  of  amend- 
ment, cannot  be  taken  and  treated  as  part  of  the  record. 
(Statutes  of  Oregofi,  page  121.) 

Taking  the  record  as  it  stands,  there  was  undoubted  error 
by  the  District  Court  in  rendering  a  judgment  by  default 
against  plaintiffs,  while  their  demurrer  was  not  disposed  of ; 
tnd  for  that  reaacOy  the  judgment  must  be  reversed. 

Judgment  reversed. 
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WILLAMETTE  FALLS  TRANSPORTATION,  &c.,  CO., 
Plaintiffs  in  Error,  v.  MARSHAL  K  PERRIN,  De- 
fendant in  error. 

Error  to  Clackamas. 

tSmt  for  materials,  f unwished  under  the  mechanics'  lien  law  of  1851, 
must  be  brought  within  one  year. 

Pratt  d  Carwphell,  for  plaintiffs  in  error. 
J.  K.  Kelly,  for  defendant  in  error. 

Williams,  C.  J.  This  suit  was  brought  on  the  20th  day 
of  February,  1856,  to  enforce  a  lien  for  materials  alleged  to 
have  been  furnished  in  May  or  June,  1858,  but  which,  in 
fact,  were  furnished  in  April  of  that  year,  as  appears  from 
the  verdict  of  a  jury,  taken  and  made  part  of  the  record  by 
the  plaintiff  below.  By  the  statutes  in  force  at  that  time, 
persons  claiming  liens,  as  in  this  case,  when  no  credit  was 
given,  were  required  to  bring  suit  for  their  enforcement 
within  one  year  from  the  time  '^hen  the  materials  were  fur- 
nished. Without  alleging  that  credit  was  given  to  defend- 
ant below,  the  plaintiff  there  shows  affirmatively  that  nearly 
two  years  expired  from  the  time  the  materials  were  furnished 
to  the  commencement  of  this  suit  Plaintiff  below  suffered 
his  right  of  lien  to  become  extinct  under  the  statute  oper- 
ating in  18^3 ;  for  more  than  one  year  elapsed  between  the 
time  the  cause  of  action  accrued  in  this  case  and  the 
repeal  of  said  statute.  There  was  a  judgment  by  default 
against  the  defendants  in  the  District  Court,  for  the  debt  and 
lien,  as  prayed  for  in  the  complaint;  but  because  said  court 
awarded  a  lien  for  materials  furnished  in  1868  more  than  a 
year  before  suit  therefor  was  oonunenced,  the  said  judgment 
must  be  reversed. 

Judgment  reversed. 
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WILLAMETTE  FALLS  TRANSPOKTATION  and 
MILLING  COMPANY,  Plaintiffs  in  Error,  v.  JO- 
SEPH B.  MLEY,  Defendant  in  Error. 

Srr&r  to  Olachamas. 


'  1.  An  action  for  a  mechanics'  lien — what  is  a  suffieieut 

2.  What  is  a  suflAcient  complaint  and  verification. 

3.  What  is  a  sufficient  notice  to  be  filed  with  the  recorder. 

4.  Effect  of  repealing  mechanics'  lien  law. 

5.  When  the  lien  attaches. 

6.  Interest  may  be  allowed  on  a  Uenable  item. 

Pratt  (6  Campbell,  for  plaintiffs  in  error. 
/.  K.  Kelly,  for  defendant  in  error. 

Williams^  C.  J.  Biley  sued  the  ^Talls  Company''  for 
work  and  labor  done  npon  their  buildings,  and  obtained  a 
judgment  by  default,  in  the  District  Court,  for  the  sum  of 
$779.30,  and  a  lien  therefor  on  said  buildings. 

Among  various  other  objections  made  to  the  proceedings 
of  the  court  below,  it  is  contended,  in  the  first  place,  that  the 
notice  in  the  summons  is  insufficient  to  entitle  Riley  to  the 
judgment  in  this  case.  Section  27,  page  68,  of  the  Statutes 
of  Or^on,  is  as  follows:  ^^There  also  shall  be  inserted  in  the 
summons  a  notice,  in  subbtanoe  as  follows:  In  an  action 
arising  on  contract,  for  money,  or  damages  only,  that  the 
plaintiff  will  take  judgment  for  a  sum  specified  therein,  if 
the  defendant  fail  to  answer  the  complaint. 

In  other  actions,  that  ^4f  the  defendant  fail  to  answer  the 
complaint,  the  plaintiff  will  apply  to  the  court  for  the  relief 
demanded  therein."  The  motion  in  this  case  is,  ^'that  the 
plaintiff  will  take  judgment  for  a  sum  specified  therein,  if  the 
defendant  fail  to  answer  the  complaint"     This  notice,  it  is 
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said^  is  defective^  because  it  does  not  also  state  that  judgment 
will  be  taken  for  a  lien ;  but  this  objection  we  think  not  well- 
founded,  for  the  statute  classifies  actions,  and  provides  that, 
"in  the  class  of  actions  arising  on  contract  for  the  recovery 
of  money  or  damages  only,'^  there  shall  be  such  a  notice  aa 
was  given  in  this  case.  Manifestly,  then,  the  notice  was  right, 
for  this  is  an  "action  arising  on  contract  for  the  recovery  of 
money  only,''  though  the  court  is  empowered,  under  certain 
circumstances,  to  order  that  the  judgment,  instead  of  being  a 
genejral  lien  upon  the  real  estate  of  the  defendant  therein, 
shall  be  a  lien  upon  a  specific  part  of  such  estate.  This  order 
relates,  however,  to  the  execution,  rather  than  the  recovery 
of  the  judgment,  and  is  not  obtained  without  the  service  upon 
defendant  of  a  copy  of  the  complaint  in  which  it  is  claimed. 
The  verification  to  the  complaint,  it  is  said,  in  the  second 
place,  is  insufficient  to  entitle  Biley  to  his  judgment  for  a 
lien.  Kelly,  attorney  for  plaintiff  below,  makes  affidavit  to 
the  complaint,  and  states  his  belief  of  its  truth,  on  the  ground 
"that  the  promissory  note  upon  which  the  action  is  founded 
is  in  his  possession,  and  that  he  presented  the  same  to  Daniel 
H:  Fei^son,  the  acting  agent  of  the  defendants,  who  did  not 
deny  the  correctness  of  the  same.'* 

Sec,  54,  page  74,  Statutes  of  Oregon,  provides,  "that  in  the 
absence  of  the  party  the  pleadings  may  be  verified  by  any 
person  having  a  knowledge  of  the  facts;  and  when  the  affi- 
davit shall  be  made  by  any  other  person  than  the  party,  he 
shall  set  forth  in  it  his  knowledge,  or  the  grounds  of  his  be- 
lief, on  the  subject.*'  Now,  the  promissory  note  referred  to 
is  a  mere  promise  to  pay  for  value  received,  and  evidenee, 
therefore,  of  nothing  but  indebtedness,  so  that  as  to  the  other 
allegations  in  the  complaint,  upon  which  the  right  of  lien 
depends,  the  attorney  professes  to  have  no  knowledge  or 
grounds  of  belief.  Those  averments,  then,  showing  the  exist- 
ence of  a  lien,  are  in  effect  not  verified  at  aU,  so  that  the  court 
below  adjudged  to  the  plaintiff  there  a  specific  lien  upon  the 
buildings  of  the  defendant,  with  no  other  evidence  before  it 
except  the  unverified  statements  of  said  plaintiff's  attoznej. 
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We  think  that  the  letter  and  reason  of  the  statute  have  been 
OTerlooked  in  this  verification,  for  it  is  evident  that  any 
stranger  seeing  the  note  referred  to,  without  any  knowledge 
as  to  the  alleged  contract  for  work  and  labor,  might  make  an 
affidavit  just  as  good  as  the  one  attached  to  the  complaint  in 
this  case. 

Plaintiffs  in  error  have  ui^ged^  with  great  earnestness,  that 
Silej  acquired  no  lien  for  his  work  and  labor  upon  their 
buildings,  and  therefore  the  judgment  of  the  District  Court 
should  be  reversed.    They  argue  that  Biley  commenced  work 
in  June,  1853,  under  a  contract  of  that  date,  and  continued 
so  to  work  until  the  10th  of  September,  1854 ;  that  on  the 
first  of  May,  1854,  the  statute  of  1851,  under  which  said  con- 
tract was  made,  was  repealed  without  any  saving  clause,  and 
that  by  virtue  of  such  repeal,  the  growing,  but  not  then  per- 
fect right  of  lien,  was  destroyed  and  that  no  lien  was  obtained 
under  the  act  of  1854  for  that  only  applies  to  work  done  after 
its  passage.     When  Biley  commenced  labor  upon  the  build- 
ings of  said  company,  the  law,  to  secure  the  payment  of  his 
wages,  gave  him  a  lien  therefor  upon   said   buildings,   and 
required  him,  within  sixty  days  from  their  completion,  to  file 
a  notice  of  his  intention  to  hold  such  lien ;  but  before  said 
buildings  were  completed,  the  law  was  repealed,  and  another 
enacted  at  the  same  time,  which  allowed  him  three  months  in 
which  to  file,  and  in  which  he  did  file,  said  notice.   Now,  as 
one  statute  ceased  to  exist,  and  the  other  was  created  una 
flatu,  we  think  that  the  act  of  1854  may  be  regarded  as  a 
oontinuation  of  the  act  of  1851,  so  that  the  laborer  may  have 
that  security  for  his  hire  which  the  law  promised  when  he 
oonunenoed  work;  the  labor,  in  question,  must  be  regarded 
88  an  entirety,  and  the  rights  of  the  party  to  the  whole  job 
be  determined  in  accordance  with  the  law  in  force  at  the 
time  the  contract  was  made,  or  in  accordance  with  the  law 
in  force  at  the  time  the  work  was  finished.     Assuming  that 
the  parties  are  to  be  treated  as  though  the  work  was  per- 
formed on  the  day  when  it  was  completed,  and  beyond  ques- 
tion there  was  a  lien  acquired  under  the  act  of  1854;  but 
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assuming  that  the  parties  are  to  be  treated  aa  thougb  the 
work  was  performed  at  tiie  time  the  contract  was  made,  and 
the  lien  was  perfect,  and  vested  under  the  act  of  1861,  Tak- 
ing either  view  of  the  case,  there  was  a  lien ;  but  we  consider 
it  to  be  entirely  consonant  with  principle  and  justice  to  hold 
that  the  rights  of  the  parties  are  to  be  ascertained  and  fixed 
by  the  law  in  force  when  the  contract  was  made;  but  such 
rights  may  be  established  and  enforced  by  the  law  existing 
at  the  bringing  of  the  suit 

Plaintiff  avers  in  his  complaint  that  he  "filed,  &c,  a  notioo 
of  his  intention  to  hold  a  lien  against  the  said  buildings/'  and 
does  not  show  that  any  amount  of  indebtedness  is  specified  in 
such  notice.      Section  two  of  the  act  ccmceming  liens,  page 

149,  Statutes  of  Oregon,  provides,  that  persons  wishing  to 
avail  themselves  of  the  provisions  of  that  act^  shall  file  a  no- 
tice of  their  intentions  to  hold  a  lien  upon  the  buildings  for 
the  amount  due  or  to  become  due,  specifically » setting  forth 
such  amount^  "so  that  the  notice  describeid  in  the  complaint 
was  not  such  an  one  as  the  statute  required,  and,  for  not  set* 
ting  forth  any  amount,  was  obviously  insufficient''  ITotice 
must  be  alleged  in  the  complaint;  {5ih  Blackford's  JB.  page 
329;  8th  lb.  262;)  and,  of  course,  if  it  is  necessarv-  to  show 
that  a  notice  was  filed,  it  is  necessary  to  show  that  it  was  a 
legal  notice,  and  in  some  way  designated  the  amount  for 
which,  and  the  premises  upon  which  the  lien  is  claimed.  The 
objection  made  to  the  claim  upon  this  ground  must  be  sua* 
tained.  Our  attention  has  been  directed  by  the  argument  to 
the  question,  as  to  whether  a  mechanic's  lien  relates  to  the 
time  when  he  commenced  work,  or  to  the  commencement  of 
the  building.      Section  seven  of  the  chapter  on  liens,  page 

150,  Statutes  of  Or^on,  enacts  that  "the  liens  created  in 
pursuance  of  the  provisions  of  this  chapter  shall  have  prece- 
dence over  all  other  liens  after  the  conunenoement  of  the 
building."  This  language,  taken  in  its  ordinary  acceptation^ 
as  it  ought  to  be,  admits  of  no  doubt;  but,  indep^ident  of  anj 
express  provision,  we  understand  the  legislation  upon  the 
subject  to  imply,  as  a  general  rule,  (subject^  doubtless^  io 
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some  ezoeption,)  that  the  liens  of  different  mechanics,  eni- 
gaged  in  the  construction  of  a  buildings  shall  stand  upon  an 
equal  footing,  and  relate  alike  to  the  commencenient  of  such 
building.  Inconvenience,  it  is  said,  will  result  from  this  con- 
struction of  the  statutes,  for  years  might  elapse  between  the 
beginning  and  completion  of  a  building,  but  such  is  not 
usually  the  case;  and  a  general  rule,  reasonable  and  just  in  a 
large  majorily  of  cases,  ought  not  to  be  rejected,  because  an 
extreme  case  of  hardship  in  its  operation  can  be  imagined. 
Objection  is  further  made  to  the  proceedings  in  this  case,  be- 
cause the  interest  accruing  on  the  demand  of  plaintiff  below 
was  embraced  in  the  judgment^  and  it  is  said  that  interest  is 
a  noB-Iienable  item  of  account.  Claims  for  which  mechanics 
may  have  liens  are  certainly  as  much  entitled  to  draw  inter^ 
est,  after  they  become  due,  as  any  other;  and  we  cannot 
think  that  for  the  recovery  of  such  interest  it  would  be  necesr 
saiy  to  bring  a  separate  suit,  or  take  a  separate  judgment, 
but  conclude  Ijiat  interest  may  be  computed  on  a  Uenable 
demand,  and  a  lien  awarded  for  the  entire  amoimt  Judg- 
ment was  rendered  in  this  case,  not  only  against  the  build- 
ings of  the  "company,''  but  against  the  lot  on  which  they 
stand.  And  this  is  said  to  be  erroneous,  because  the  com- 
plaint does  not  aver  that  the  "company**  were,  at  any  time, 
the  owners  of  said  lot  of  ground.  Section  eight  of  the  lien 
act)  page  150,  of  the  Statutes  of  Oregon,  provides,  "that  liens 
against  any  building  shall  also  extend  to  the  lot  of  groimd 
upon  which  such  building  is  erected,  not  exceeding  one-half 
of  an  acre  in  extent^  if  the  land  shall  have  been,  at  the  time 
of  erecting  such  building,  the  property  of  the  person  who 
ahall  have  caused  the  same  to  be  erected.'*  There  was  nothing 
to  show  that  the  defendants  below  ever  had  any  right  to  the 
land  upon  which  their  said  buildings  were  erected,  and,  there- 
fore, the  District  Court  could  not  rightfully  condemn  such 
land  to  be  sold  to  satisfy  said  company's  debt,  but  should 
have  oon&ied  the  lien  to  the  buildings  described  in  the  com- 
plaint 

Plaintiffi  in  error  axe  right  in  respect  to  this  point  See- 
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tion  twelve  of  the  act  of  1861,  General  Laws  of  Oregon,  page 
169,  declares,  that  in  a  case  of  this  kind,  the  judgment  of  the 
court  shall  direct  the  property  to  be  sold  on  a  "credit  not 
exceeding  six  months ;''  but  the  act  of  1854  contains  no  such 
provisions.  Some  difficulty  has  occurred  in  determining  un- 
der which  of  said  acts  the  judgment  in  this  case  should  be 
rendered ;  but  presuming  that  the  parties  relied  upon  the  law 
in  force  when  the  contract  was  made,  we  have  concluded  that 
it  is  the  right  of  the  defendants  below  to  have  the  judgment 
made  with  an  order  for  sale  on  credit,  in  conformity  to  the 
act  of  1851.  Objections  have  also. been  made  to  the  com- 
plaint, because  the  contract  between  the  parties,  and  the 
buildings  of  the  company,  were  not  described  with  sufficient 
particularity.  We  consider  the  complaint  carelessly  drawn 
in  these  respects,  but  full  enough  to  support  the  judgment, 
were  it  otherwise  sufficient;  for,  according  to  section  forty- 
five,  page  seventy-two.  Statutes  of  Oregon,  the  default  below 
waives  all  objections,  except  to  the  jurisdiction  of  the  court, 
and  '^that  the  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action.'^ 

Judgment  is  reversed* 


♦JOHN  MONROE,   Plaintiff  in  Error,  v.   HUSSET  & 
BUKBANE,  Defendants  in  Error. 

Error  to  TamhiU. 

An  absolute  bill  of  tab,  unaeoompuiied  with  delivery  of  tlie  propai^^ 
is  void  as  a^tainst  the  orediton  of  the  vendor  at  common  taw. 

This  cause  was  adjourned  into  this  court  from  Yamhill 
County,  for  a  decision  upon  the  following  special  verdict: 
''On  the  9th  day  of  March^  186^  Charles  W.  Savage^ 

*ies  75  Am.  Dm.  US. 
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being  indebted  to  the  plaintiflF,  mortgaged  to  the  plaintiff^  in 
initing^  the  proper^  mentioned  in  the  complaint,  retaining 
the  possession,  by  plaintiff's  consent,  which  mortgage  was 
never  acknowledged,  or  recorded,  or  filed  in  a  public  office. 
On  tiie  30th  day  of  October,  1854,  the  defendants,  without 
knowledge  of  the  mortgage,  caused  the  properly  to  be  taken 
bj  attachment  at  this  suit,  as  the  property  of  Savage,  for  a 
debt  contracted  after  the  giving  of  the  mortgage.  The  de^ 
fendants  afterwards  had  notice  of  that  mortgage,  and  that  the 
plaintiff  claimed  the  property ;  and  after  that  notice,  having 
obtained  a  judgment  in  that  suit  against  Savage,  they  indem- 
nified the  officer;  caused  the  property  to  be  seized  in  execu- 
tion, and  sold  to  satisfy  their  judgment^  and  became  them- 
selves the  purchasers  of  that  property  at  that  sale,  and  oon- 
verted  the  same  to  their  own  use.'' 

N.  Hvber,  for  plaintiff  in  error. 

M.  Chinn,  for  defendants  in  error. 

Williams,  0.  J.  Is  the  law  for  the  plaintiff,  or  the  de- 
fendants, upon  these  facts  ?  When  the  said  mortgage,  or  bill 
of  sale,  for  it  purports  to  be  an  absolute  bill  of  sale,  was 
made,  the  act  of  1853  (Session  Laws  of  1852-3,  page  65)  was 
in  force,  which  provides  that  *'no  bill  of  sale  for  the  transfer 
of  personal  property  shall  be  valid  as  against  existing  credi- 
tors, or  innocent  purchasers,  where  the  property  is  left  in  the 
possession  of  the  vendor,  unless  the  bill  of  .sale  be  recorded  in 
the  auditor's  office  of  the  county  in  which  the  property  is 
situated,  within  ten  days  after  such  sale  shall  be  made." 
Defendants,  it  is  said,  are  not  protected  by  this  statute,  be- 
<»use  they  were  not  ^^existing  creditors"  when  the  bill  of  sale 
was  made.  Admitting  that  defendants  are  beyond  the  pur- 
view of  said  statute,  which  is  not  entirely  clear,  then,  without 
donbt^  their  rights  are  to  be  ascertained  and  determined  by 
the  oonnnon  law.  Chief-Justice  Marshall,  in  the  case  of 
EamHton  v.  BusseU,  1  Cond.  JB.  818,  says^  ^^in  some  cases  a 


190  MoNBOE  y.  HusssY  &  Bubbank.         [1  Oregon 

sale  of  a  chattel,  unaccompanied  by  a  delivery  of  possession, 
appears  to  have  been  considered  as  an  evidence  or  badge  of 
fraud,  to  be  submitted  to  the  jury  under  the  direction  of  the 
court,  and  not  as  constituting  in  itself,  in  point  of  law,  an 
actual  fraud,  which  rendered  the  transaction,  as  to  creditors, 
entirely  void.  Modem  decisions  have  taken  this  question  up 
upon  principle,  and  have  determined  that  an  unconditional 
sale,  where  the  possession  does  not  accompany  and  follow  the 
deed,  is,  with  respect  to  creditors,  on  the  sound  construction 
of  the  Statute  of  Elizabeth,  13,  chapter  27,  a  fraud,  and 
should  be  so  determined  by  the  court  He  adds,  that  the 
said  statutes  ^^are  only  declaratory  of  the  principles  of  the 
common  law.  Justice  Story,  in  the  case  of  Meeker  et  oi.  v. 
Wiison,  1  Oallison's  R.  424,  says,  that  *T)y  the  common  law, 
a  grant  or  assignment  of  goods  and  chattels  is  valid  between 
the  parties,  without  actual  delivery  thereof,  and  the  property 
passes  immediately  upon  the  execution  of  the  deed;  but  as 
to  creditors,  the  title  is  not  considered  as  perfect,  unless 
possession  accompanies  and  follows  the  deed.  The  want  of 
possession  is  considered  in  some  of  the  authorities  as  an  evi- 
dence or  badge  of  fraud  to  be  submitted  to  the  jury ;  but  the 
more  modem  authorities  hold  it  as  constituting  in  itself,  in 
point  of  law,  an  actual  fraud,  which  renders  the  transaction, 
as  to  creditors,  void." 

Judge  Story,  after  stating  that  it  is  now  fully  settled  that 
the  said  statutes  of  Elizabeth  are  only  in  affirmance  of  the 
common  law,  adds  that,  upon  principle,  independent  of  all 
authority,  it  would  seem  that  substantial  justice  requires  that 
a  party,  who  has  a  secret  transfer  of  property  left  in  the  pos- 
session of  the  original  owner,  should  be  held  to  waive  his 
rights  in  favor  of  creditors  and  public  officers,  even  if  the 
case  were  not  held  infected  with  fraud.  ''Vigilantibus  non 
dormientibics  leges  subservient/*  Here  was  an  unconditional 
sale  by  Savage  to  plainti£F,  unaconnpanied  by  possession, 
and,  therefore,  we  must  conclude  that  it  was  not  irood  as 
against  defendants,  who  are  attaching  creditors.  (8  Co.  80 ; 
2  T.  B.  587 ;  Hare  A  Wallace  Amer.  Leading  Gases,  mL 
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1,  page  1.)  Notice  of  plaintifiPs  bill  of  sale  to  defendants  af- 
ter the  attachment  was  levied,  avails  nothing,  for  their  rights 
relate  to,  and  take  effect  f rom,  the  levy  of  the  attachment 

Judgment  for  defendants. 


*TEEBITORT  OF  OEEGON,  Plaintiff,  v.  NATHAN  G. 

COLEMAN,  Defendant. 

Reserved  from  Lane. 

One  who  adls  liquon  to  Indiana  may  be  pnnlslied  for  the  same  aet  under 
the  law  of  tne  territory  and  the  law  of  the  United  States. 

The  indictment  in  this  case  was  found  under  the  act  of 
the  Legislative  Assembly,  passed  January  28d,  1864,  entitled 
"An  act  to  prevent  the  sale  of  ardent  spirits  to  Indians/' 
Defendant  denies  the  validity  of  this  law,  on  the  ground  that 
the  act  of  Congress,  passed  June  80th,  1834,  entitled  "An 
act  to  regulate  trade  and  intercourse  with  the  Indians,**  ia 
applicable  to  and  in  force  in  this  territory ;  and  that  the  sale 
of  liquor  to  Indians  is  prohibited  by  that  act 

B.  P.  Boise,  for  plaintiff. 
D.  Logan,  for  defendant 

Williams,  C.  J.  No  power,  it  is  argaed,  existed  in  the 
Territorial  Assembly  to  enact  a  law  of  this  kind;  as  Congress 
had  l^slated  upon  the  subject;  and  if  the  defendant  is  con- 
victed and  punished  under  the  territorial  law,  he  may  also 
be  convicted  and  punished  for  the  same  act  under  the  law  of 
Congress,  and  thus  be  twice  punished  for  the  same  offence. 
This  express  question  had  been  decided  by  the  Supreme  Court 
of  the  United  States.  Justice  Gxier,  in  the  case  of  Moore  v. 
The  State  of  Illinois,  Howard^s  B.  vol.   14,  page  18,  aaya^ 

*8ee  76  Am.  Dee.  564. 
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'^An  offence,  in  its  legal  signification,  means  the  transgression 
of  a  law.  A  man  may  be  compelled  to  make  reparation  in 
damages  to  the  injured  party,  and  be  liable  also  to  punish- 
ment for  a  breach  of  the  public  peace,  in  consequence  of  the 
same  act ;  and  may  be  said,  in  common  parlance,  to  be  twice 
punished  for  the  same  offence.  Every  citizen  of  the  United 
States  is  also  a  citizen  of  the  State  or  territory.  He  may  be 
said  to  owe  allegiance  to  two  sovereigns,  and  may  be  liable 
to  punishment  for  an  infraction  of  the  laws  of  either.  The 
same  act  may  be  an  offence  or  transgression  of  the  laws  of 
both.  Thus,  an  assault  upon  the  marshal  of  the  United 
States,  and  hindering  him  in  the  execution  of  legal  process, 
is  a  high  offence  against  the  United  States,  for  which  the 
perpetrator  is  liable  to  punishment;  and  the  same  act  may 
also  be  a  gross  breach  of  the  peace  of  the  State,  a  riot,  an 
assault,  or  a  murder,  and  subject  the  same  person  to  a  pun- 
ishment under  the  State  laws  for  a  misdemeanor  or  felony. 
That  either,  or  both,  may  (if  they  see  fit)  punish  such  an 
offence,  cannot  be  doubted.  Yet,  it  cannot  be  truly  averred 
that  the  offender  has  been  twice  punished  for  the  same 
offence;  but  only  that  by  one  act  he  has  committed  two 
offences,  for  either  of  which  he  is .  justly  punishable.  He 
could  not  plead  the  punishment  by  one  in  bar  to  a  convic- 
tion by  the  other ;  consequently,  this  court  has  decided,  in  the 
case  of  Fox  v.  The  State  of  Ohio,  5  How.  432,  that  a  State 
may  punish  the  offence  of  uttering  or  passir^  false  coin  as  a 
cheat,  or  fraud,  practiced  upon  its  citizens ;  and  in  the  case  of 
the  United  States  v.  Marigold,  9  How.  560,  that  Congress,  in. 
the  proper  exercise  of  its  authority,  may  punish  the  same  act 
as  an  offence  against  the  United  States."  This  case  dearly 
falls  within  the  rule  here  laid  down,  and,  therefore  the  terri- 
tory is  entitled  to  a  judgment 

Judgment  for  plaintiff. 
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AETHDE^  Plaintiff  in  Error,  v.  SIDNEY  W.  IfOSS,  De- 
fendant in  Error. 

Error  to  Qlackamag* 

When  the  Tendor  of  personal  property  is  sued  for  a  failure  of  titl^ 
the  measure  of  damages  is  the  price  paid  by  the  plaintiif. 

AfiTHUB  Bold  a  horfle  to  Moes  for  150  dollars.  Moss  after^ 
ward  sold  the  same  horse  to  Souchu  for  200  dollars.  Bp- 
plevin  by  Bossi  against  Souchu,  in  which  it  was  determined 
that  the  horse  belonged  to  Rossi.  Moss  refunded  to  Souchu 
the  200  dollars,  and  then  brought  this  suit  against  Arthur, 
and  claimed  to  recover  that  amount.  Judgment  in  the  Dis- 
trict Court  in  favor  of  Moss,  for  the  200  dollars,  with  his  ex- 
penses and  costs.  Arthur  now  complains  of  error  in  that 
judgment  because  Moss  was  allowed  to  recover  therein  the 
amount  for  which  he  sold  the  horse,  instead  of  the  sum  which 
he  had  paid  for  it» 

If.  EUiott,  for  plaintiff  in  error. 

A.  E.  Wait,  for  defendant  in  eitor. 

WnxiAMB,  C.  J.  Where  die  purchaser  of  p^/rsonalproperty 
sues  his  vendor  upon  an  implied  warranty  of  title,  we  think 
that  the  measure  of  damages  in  that  case  shoiUd  be  the*  prioe 
paid  for  the  property,  and  not  any  sum  for  which  such  pur- 
chaser may  have  sold  it;  otherwise  the  ven^ior  of  personal 
property  might  be  subjected  to  great  loss  and  iajury  bymeahs 
of  the  collusive  sales  and  speculative  schemes  of  a  purchased. 
The  object  of  the  law  in  a  suit  of  this  kind  is  bo  save  llie  ven- 
dor from  loss,  and  restore  him  to  that  gronavd  on  which  he 
stood  before  the  purchase;  toA  not  to  provide  means  for  one 

man  to  make  money  out  of  the  misfortunes  oi;  tnother.  Moss 
YoL  1—18 
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was  entitled  to  recover  in  this  suit  the  amount  which  he  paid 
for  the  horse,  with  interest^  and  those  expenses  and  costs 
which  had  necessarify  been  incurred  in  defending  the  title  de- 
rived from  Arthur;  and  for  the  error  of  the  court  below  in 
permitting  him  to  recover  more,  the  judgment  must  be  re- 
versed.    {Armstrong  v.  Percy,  6  Wend.  635.) 


JOHN  CAEOTHERS,  Appellant,  v.  J.  M.  WHEELER, 

Appellee. 

* 

Appeal  from  the  Commissioners'  Govrt  of  Clackamas  County. 

!•  When,  in  a  contest  about  a  ferry,  the  countv  oommiaBionera  decide 
against  the  right  of  the  owner  of  the  land,  be  may  appeal  to  the 
Distriot  Court. 

2.   Time  and  mode  of  taking;  such  appeal. 

Cabothebs  made  application  to  the  board  of  cotmfy  com- 
missioners in  Clackamas  County,  for  a  license  to  keep  a  ferry 
across  the  Willamette  Biver  at  Portland.  Wheeler,  at  the 
time  of  such  application,  appeared  before  said  board,  claim- 
ing that  he  was  the  owner  of  the  land  where  Carothers  wished 
to  establish  his  ferry;  and  insisted,  that  if  a  ferry  at  such 
plaoe  was  adjudged  necessary,  the  license  therefor  should 
issue  to  him  instead  of  Carothers.  License,  however,  was 
granted  to  Carothers.  Wheeler  appealed  to  the  District 
Court,  where  the  decision  of  the  county  oommissioners  was 
reversed.  Carothers  now  brings  the  case  here,  and  alleges 
that  the  judgment  of  the  court  below  was  erroneous^  because 
Wheeler  had  no  right  to  take,  and  the  court  below  had  no 
right  to  hear  his  appeal 

Stark  (&  Logan^  for  Oarotherii 

A.  Campbell,  for  Wheeler. 
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Williams,  C  J.    Section  twenty-two,  page  384,  Statutes 
of  Oregon,  prbvides,  that  "any  person  may  appeal  from  the 
d^ision  of  the  board  of  commissioners  to  the  next  term  of 
the  District  Court  of  the  §ame  county.    Such  appeal  shall  be 
taken  within  twenty  days  after  such  decision,  and  the  party 
appealing  shall  notify  the  commissioners  that  the  appeal  is 
taken  at  least  ten  days  before  the  first  day  of  the  next  term 
of  the  court  appealed  to.''    Wheeler  took  his  appeal  in  the 
manner  prescribed  by  statute,  but  no  notice  was  served  on 
Carothers,  nor  did  he  appear  in  the  District  Court.  Whether 
"any  person,"  in  the  broad  language   of   the   statue,   whose 
personal  or  private  interests  are  not  affected  by  the  decision 
of  a  county  board,   can   appeal   therefrom,   may  admit  of 
doubt;  but  we  think  it  is  clear  that  any  person,  whose  exist- 
ing rights  are  cut  off  or  destroyed  by  such  a  decision,  may 
have  hia   appeal   to   the   District    Court     Admitting   that 
Wheeler  was  the  owner  of  the  land,  as  he  claimed,  and  wa0 
found  to  be  by  the  District  Court,  then  the  effect  of  the  deoi- 
fiion  by  the  county  oommissioners  was  to  deprive  him  of  the 
use  and  occupation  of  such  land ;  and,  certainly,  before  a 
man's  property  is  wrested  from  him,  he  should  have  a  right 
to  be  heard  before  some  tribunal  other  than  a  board  of  county 
conamissioners.     When  county  commissioners   acquire   juris^ 
diction  of  a  controversy  about  a  ferry,  and  adjudge  thelicense 
therefor,  away  from  him,  on  whose  soil  it  is  to  be  located,  if 
there  is  no  appeal  from  such  decision,  the  right  of  the  owner 
to  the  use  of  his  land,  for  the  duration  of  such  license,  would 
6eem  to  be  irrecoverably  gone.    Section  forty-five,  page  458, 
Statutes  of  Oregon,  declares  that  ''no  ferry  license  shall  be 
granted  to  any  person,  other  than  the  ov^oier  of  the  land,  un- 
less such  owner  shall  have  notice,"  &a     Now,  the  manifest 
object  of  the  notice  here  required,  is  to  enable  the  said  owner 
to  appear  and  claim  the  license  to  be   granted;   but  if  his 
claim,  when  he  appears,  can  be  arbitrarily  and  irremediably 
rejected,  such  notice  is  very  much  like  mockery.     Had  the 
decision  of  the  county  .commissioners  been  adverse  to  Caro- 
thers, it  is  conceded  he  mi^t  have  appealed ;  but  the  reasons 
arfk  obviously   as  strong  for  allowing   the   same   right  to 


196  Cabothebs  v.  Whbelee.  [1  Oregon 

Wheeler.  Notice  of  the  appeal  was  not  served  on  Carothers, 
but  this  was  the  fault  of  the  law  and  not  of  the  appellant, 
who  took  all  the  steps  required  to  perfect  his  appeal,  and  was, 
therefore,  entitled  to  be  heard^  Notice  was  served  on  the 
county  commissioners,  as  provided  by  the  statute,  which 
seems  to  go  upon  the  presumption  that  they,  as  guardians  of 
the  public  weal,  will  attend  to  the  matter  before  the  DisMct 
Court,  and  see  that  justice  is  done  to  all  concerned.  On  the 
28th  of  August  the  commissioners  made  their  decision.  No- 
tice and  bond  for  an  appeal  were  filed  with  their  clerk  on  the 
18th  of  the  ensuing  September.  These  dates,  it  is  said,  show 
that  the  appeal  was  not  taken  in  twenty  days,  as  required 
by  statute.  Eeckoning  from  the  28th  of  August  exclusive, 
to  the  17th  of  September  inclusive,  there  will  be  twenty  days^ 
but  the  said  17th  was  Sunday,  so  that  service  on  the  18th 
was  right;  for,  we  hold,  upon  authority,  as  well  as  in  accord- 
ance with  the  rule  laid  down  in  our  statute,  that  the  time 
within  which  an  act  is  to  be  done  shall  be  ccrmputed  by  ex- 
cluding the  first  day  and  including  the  last,  and  if  the  last  be 
Sunday,  it  shall  be  excluded.  (Section  13,  page  128,  Statutes 
of  Oregon;  1st  Pi^ch.  485 ;  Arnold  v.  U.  8.  9  Oond,  104 ; 
Coch  V.  Bunn,  6  John  B,  326.)  Carothers  further  objects 
and  argues,  that  it  does  not  appear  that  the  notice  and  bond 
for  an  appeal  were  properly  filed,  as  the  endorsements 
thereon  only  show  that  they  were  filed  with  "P.  S.  Holland, 
derk,^*  and  do  not  show  that  he  was  clerk  of  the  board  of 
county  commissioners. 

We  learn  from  the  recofd  t'aat  Holland  was  derk  for  the 
county  commissioners,  and  also  of  the  District  Court;  but 
without  this  knowledge  it  would  be  pre^med,  from  the  en- 
dorsement, that  the  said  bond  and  notice  were  filed  in  the 
court  from  which  the  appeal  was  to  be  taken.  '  Wheeler,  it 
appears,  delivered  the  bond  and  notice  to  the  proper  person, 
at  the  proper  time;  thereby  his  right  to  an  appeal  became 
perfect ;  so  that  any  irregular  or  informal  endorsement  after- 
wards made  on  such  papers,  by  him  with  whom  they  were 
deposited,  could  not  defeat  or  affect  that  right 

Judgmetit  affixmed* 
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EDWDf  P.  DEEW,   Complainant,  v.  LEVI  QANT,  De- 

fendanl 

Chancery. — Appeal  from  Umpqua. 

1.  The  board  of  coBiinissioneTB  of  Ump<|im  Coonty  organieed  in  De- 
cember, 1851,  previous  to  the  designaUon  of  a  house  for  the  holding 
of  courts — Held,  it  was  a  sufficient  complianoe  with  the  statute, 
for  application  for  ferry  licenses,  to  poet  notices  in  four  of  the 
most  public  places  in  said  county. 

2.  Facts  constituting  a  ri^ht  to  a  femr. 

This  is  a  case  in  clianoeiy ;  and  the  question  submitted  is, 
whether  Drew,  who  keeps  what  is  called  the  Trenton  Ferry, 
on  the  Umpqua  River,  is  entitled  to  an  injunction  to  restrain 
Gant  from  keeping  one  at  the  same  place.  The  bill  shows 
tbat  Ferguson  and  Woodward,  in  May,  1851,  occupied  the 
land — ^the  one  on  the  north,  the  other  on  the  south  side  of 
the  river — ^where  said  ferry  is  situated.  That  Drew,  by  an 
arrangement  with  ^id  occupants,  procured  a  boat,  tackle 
Ac,  and  set  up  the  business  of  ferrying  at  said  point  That 
on  the  6th  day  of  May,  1851,  he  posted  up  eight  notices  of 
his  intention  to  apply  for  a  license,  &c.  That  on  the  10th  of 
Jnne,  of  the'  same  year,  Gant  took  possession  of  the  land  at 
the  northern  terminus  of  said  ferry.  That  on  the  third  of 
December,  1851,  after  four  weeks  notice  duly  given  by  Drew, 
it  was  ordered  by  the  commissioners  of  Umpqua  County  that 
he  should  be  licensed  to  keep  the  Trenton  Ferry,  upon  his 
paying  $3  to  the  county  treasurer  of  said  county.  That  on 
the  8th  of  April,  1852,  he  gave  a  bond,  and  paid  $25  for  said 
ferry.  That  the  $8,  mentioned  in  the  order  of  1851,  he  paid 
on  the  lOth  of  September,  1853 ;  since  which  time,  defendant 
has  kept  a  f  eny  at  the  same  place,  &a 

L.  P.  Orover,  for  plaintiflE. 

W.  W.  Cfhapman,  for  defendant 
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WiLUAMS,  C.  J.  Gknt  controvertB  the  right  of  Drew  to 
an  injunction,  upon  the  following  grounds: 

First — Because  Drew  did  not  give  the  notice  required  by 
law,  of  his  intention  to  apply  for  a  license  to  keep  said  ferry. 
Section  1  of  the  act  regulating  ferries,  page  168,  Oeneral 
Laws  of  Oregon,  provides,  that  an  application  for  a  ferry 
license  shall  not  avail  a  person,  unless  ^^hia  intention  in  re- 
lation thereto  shall  have  been  previously  given,  by  publish- 
ing in  some  newspaper  printed  in  this  territory,  or  advertised 
on  the  door  of  the  court-house,  or  at  the  door  of  the  house 
where  courts  are  usually  held,  and  in  three  of  the  most  pub- 
lic places  in  the  county  in  which  such  ferry  is  prox>osed  to  be 
established,  for  four  weeks  successively  next  preceding  the 
sitting  of  the  court  at  which  the  same  shall  be  made." 

TTmpqua  County  was  organized  in  1861,  and  the  Trenton 
Ferry  was  established  on  the  application  of  Drew,  at  the  first 
session  of  the  board  of  county  commissioners  in  that  county. 
There  was  therefore  no  "court-house,"  or  house  where  the 
courts  were  "usually  held,"  on  which  Drew  could  advertise, 
and  the  most  that  he  could  do  Vas  to  put  up  notices  at  four 
of  the  most  public  places  in  the  county.  We  learn  from  the 
testimony,  that  the  commissioners  held  their  December  term 
in  1851  at  the  residence  of  one  Levins,  in  Elkton,  who  does 
not  remember  to  have  seen  on  his  house,  prior  to  that  time, 
one  of  Drew's  notices.  There  is  nothing  to  show,  and  it  is 
not  at  all  probable,  that  this  house  was  designated  as  the 
place  for  holding  the  commissioners'  court  before  the  day  on 
which  the  court  commenced.  Qant  does  not  deny  that  Drew 
advertised  in  four  of  the  most  public  places  in  the  county,  for 
four  weeks  next  preceding  the  court;  but  denies  that  he  ad- 
vertised on  the  court-house,  or  in  the  newspaper,  as  specified 
in  the  statute.  Chadwick  testifies  that  he  saw  Drew's  adver- 
tisements in  five  or  six  different  public  places  in  the  county; 
that  he  saw  one  on  "the  big  tree  in  Elkton,  near  Levin's 
house;"  that  he  saw  them  frequently  through,  the  sonmier, 
from  as  early  as  June  or  July  till  October  and  Novembery 
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1851.  Levins  also  says  he  saw  one  in  the  spring  of  18&1. 
Two  witnesses  state  that  they  did  not  see  these  notices,  but 
SQch  testimony  is  obyiofosly  entitled  to  little  or  no  weight 
From  the  evidence,  it  is  dear  that  the  people  of  IJmpqua 
County  were  as  fully  advised  of  Drew's  intended  application 
for  a  ferry  license,  as  if  a  notice  to  that  effect  had  been  put 
up  on  the  door  of  Levin's  house ;  and  in  view  of  the  difficul- 
ties imder  which  he  labored,  we  hold  that  there  was  on  his 
part  a  compliance  with  the  substance  and  spirit  of  the  statute. 
True,  it  does  not  appear  that  he  made  publication  in  a  news- 
paper of  the  territory ;  but  he  had  a  right  to  adopt  the  less 
expensive,  and,  at  that  time,  far  more  suitable  way  of  adver- 
tising in  the  coxmty,  and  this  mode  he  did  adopts  and  followed 
as  far  as  possible.  Counsel  for  plaintiff  have  contended  that 
proper  notice  by  Drew  ought  to  be  presumed  from  the  allow* 
anoe  to  him  of  tihe  license  by  the  board  of  county  commis^ 
flionens,  but,  without  determining  this  pointy  we  plaoe  our 
decision  upon  the  ground  that  necessary  notice  had  been 
proven. 

Gant  alleges^  in  the  second  place,  that  no  bond  was  given 
by  Drew,  as  required  by  statute. 

Huntington  testifies  that  he  was  derk  of  the  board  of 
county  commissioners  at  the  April  term,  1852,  and  under* 
itood  that  the  bond  then  made  by  Drew  was  given  under  a 
license  issued  to  him  at  that  time  to  keep  the  Trenton  Ferry 
for  the  ensuing  year.  The  bond  is  before  us,  and  is  not  con- 
ditioned to  keep  said  ferry  "one  year,"  but  is  conditioned  "to 
well  and  truly  keep  said  ferry,"  without  any  limitation  as  to 
time.  Again,  this  bond  was  given  as  soon  as  it  could  be  after 
the  establishment  of  the  ferry,  for  it  had  to  be  "approved  by 
the  courts"  and  there  was  no  court  to  approve  it  till  April, 
1852.  If  there  was  an  order  in  1852,  as  Huntington  testifies, 
allowing  Drew  to  keep  said  ferry  for  one  year,  it  amounted 
to  nothings  for^  in  the  first  place,  the  commissioners  had  no 
power  to  make  ancli  an  order;  (Cason  v.  Stone,  Oregon  Be- 
porU,  1853,  pagu  4  and  5 ;)  and,  in  the  second  place,  Drew 
was  entitled  to  the  ferry  by  virtue  of  the  order  made  in  D^ 
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oember,  1851,  and  this  bond  is  in  all  respects  applicable  to, 
and  in  accordance  with,  that  order. 

Gant  objects  to  the  injunction,  in  the  third  place,  because 
the  $3,  mentioned  in  the  order  of  1851,  was  not  sooner  paid. 
There  was  no  treasurer  of  IJmpqua  County  at  the  time  the 
said  order  was  made;  and  Huntington  testifies  that  Drew 
tendered  the  said  $8  to  him^  but  he  refused  to  receive  it  On 
the  8th  of  April,  1852,  Drew  paid  to  Huntington,  thenacting 
treasurer  of  said  county,  $25  for  a  year's  license ;  but  as  such 
license  was  a  nullity,  the  $3  may  be  regarded  as  paid  at  that 
time,  and  then  it  will  follow  that  it  was  paid  as  soon  as  any 
one  was  authorized  to  receive  it. 

Independent,  however,  of  this  consideration,  on  the  10th  of 
September,  1858,  Drew  paid  to  the  treasurer  of  IJmpqua 
County  the  $8,  pursuant  to  the  order  of  1851,  so  that,  at  any 
rate,  his  right  from  that  time  became  indisputable.  Drew 
may  have  delayed  the  payment  of  the  $3  at  his  peril ;  but  as 
no  valid  license  was  granted  to  any  other  person  during  such 
delay,  his  right,  after  he  did  make  said  payment,  was  not 
thereby  impaired.  These  facts,  we  think,  warrant  the  con- 
clusion that  Drew  has  an  exclusive  right  to  the  ^'Trenton 
Feny/'  and  is^  therefore,  entitled  to  an  injunction  against 
Gant,  who  does  not  pretend,  in  this  case,  to  have  any  license 
to  uae^  or  in  any  manner  to  interfere  with  such  ferry. 

Isjnnetioii  grantedL 
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ISAAC  MOOBE,  Complainant^  y.  JOHN  THOMAS  et  aL, 

Defendants. 

Reserved  from  Benton. 

L  A  deed  nnacknowledged  and  iuureoorded  is  good  between  tbe  par» 
ilea. 

2.  A  mortgage  attested  by  one  witness  will  be  upheld  in  chaneery. 
8.  Without  acknowledinnent,  a  married  woman    does    not   relinquish 
her  dower  by  signing  and  sealing  her  husband's  deed. 

4.  A  recorded  oonyeyance  of  real  estate,  not  vitiated  by  fiand,  will 
bsTS  priority  in  ail  cases  oyer  a  conneyance  not  rtoorde^ 

MooBB  aeekfl^  in  this  case,  to  foreclose  certain  mortgages, 
executed  to  him  by  Thomas  and  wife,  and  dated  in  May  and 
June  of  1853,  with  the  exception  of  one,  which  bears  date 
the  25th  of  May,  1854.  Avery  and  Presoott  are  xnade  defend- 
ants on  the  ground,  as  the  bill  alleges,  that  on  the  9th  of  De- 
cember, 1853,  they  obtained  a  mortgage  from  Thomas  and 
wife,  for  the  same  property  described  in,  and  with  full  know- 
ledge of  the  existence  and  contents  of  plaintiff's  three  pre- 
ceding mortgages.  Thomas  demurs  to  the  bill,  and  for  cause, 
states  that  so  far  as  plaintiff's  said  mortgages  of  1858  are 
concerned,  they  were  never  acknowledged  by  him,  and  are 
therefore  void;  and  as  to  the  mortgage  made  by  plaintiff  in 
1854,  it  is  invalid,  because  it  has  but  one  subscribing  witness. 
Said  mortgages  of  1858  were  recorded  soon  after  their  execu* 
tion,  but  without  proof  or  acknowledgment,  and  so  remained 
till  1865,  when  they  were  proven  by  subscribing  witnesseii 

D.  Logan,  for  plaintiff. 
0.  (7.  PraJtt,  for  defendanta^ 

WxLUAifs^  C«  J.    Assuming,  as  we  must^  that  these  moil 
gages  are  unacknowledged  and  unrecorded  in  law,  we  thinC 
they  are  valid  as  betvveen  the  parties  thereto,  and  may  be 
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enforced  by  this  proceeding  against  Thomas.  True,  the  in- 
validity of  said  mortgages  seems  to  be  a  legitimate  deduction 
from  some  of  the  provisions  of  the  act  of  1849,  under  which 
they  were  made ;  but  when  we  consider  the  whole  of  said  act, 
we  think  our  conclusion  is  well  founded,  and  fully  effectuates 
the  object  of  such  legislation. 

When  said  mortgages  were  signed,  sealed  and  delivered 
by  Thomas  to  Moore,  they  were  certainly  good  at  common 
law,  and  there  is  no  reason  to  suppose  that  the  design  of  the 
registry  act  was  to  prevent  the  operation  of  a  deed  so  made, 
or  to  protect  the  parties  thereto  as  against  each  other;  but 
the  manifest  and  exclusive  object  of  such  act  was  to  protect 
third  persons  from  fraud  or  injury  by  means  of  prior  secret 
conveyances.  This  view  corresponds  with  the  judicial  con- 
struction of  the  same  statute  in  Iowa,  from  which  this  was 
taken,  and  is  amply  sustained  by  other  authorities.  {Lessee 
of  Sicord  v.  Davis  et  ai.  6  Peters,  124;  ClarJc  et  al.  v.  White, 
lb.  178 ;  Wood  v.  Owing  A  Smith,  1  Cranch,  229 ;  Ken^s 
Com.  vol.  4,  p.  456.) 

Plaintiff's  mortgage,  dated  in  1854,  and  having  but    one 
subscribing  witness,  was  not  properly  attested;  for,  by  sta- 
tute, "it  should  have  been  executed  in  the  presence  of  two 
witnesses,  who  should  have  subscribed  their  names  thereto  as 
such.''    And  in  the  case  of  Clark  et  al.  v.  Oraham,  5  Cond, 
B.  192,  it  was  held  by  the   Supreme  Court  of  the  United 
States^  under  a  statute  of  Ohio,  similar  to  ours,  that  a  deed  so 
imperfectly  executed  was  void.    If  this  be  true  of  a  deed  in 
an  action  at   law,  still,  we  think,  that  a  mortgage,  subject  to 
a  like  defect,  may  be  upheld  and  enforced  in  chancery ;  for 
equity  can  impose  such  conditions,  and  grant  such  relief,  as 
the  circumstances  of   the    respective    parties   may   require. 
(Hunt  v.  RousTTumiera,  Adwir,  1  Peters,  1.) 

Mrs.  Thomas  has  also  demurred  to  the  bill,  because  she 
never  acknowledged  said  mortgages  or  relinquished  her  ri^t 
of  dower  to  the  real  estate  therein  described.  This  demurrer 
is  well  taken,  and  the  reason  therefor  well  assigned,  as  ap- 
pears by  the  record. 
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PlaintifPs  object^  in -making  Mrs.  Thomas  a  party,  mtist 
be  to  cut  off  any  future  daim  by  her  for  dower ;  but  it  is 
clear,  that  the  mere  signing  and  sealing,  by  amarriedwoman, 
of  her  husband's  deed  without  any  acknowledgment,  as  pro- 
vided by  statute,  will  not  support  such  daim.  (Elliot  et  oL 
V.  Pierscl  et  at,  1  Petera,  828 ;  Hepburn  v.  Dvhois'  Lessee^ 
12  Peters,  845.) 

Avery  and  Prescott  demur,  and  take  the  ground  that  their 
mortgage  is  entitled  to  priority  over  all  the  mortgages  of 
plaintiff.  This  position  is  correct,  unless  they  are  affected 
and  postponed  by  the  notice  alleged  in  the  bill,  for  it  is  well 
settled  that  registration  and  proof,  such  as  plaintiff  shows  in 
this  ease  for  his  mortgage^  amount  to  nothing  and  bind  no^ 
body.  To  record  a  deed  without  proof  or  aoknowledgmen* 
is  a  void  act  (Kem  v.  Swope,  2  Watts,  75 ;  Heister  «.  Fori-^ 
ner,  2  Bmn.  40 ;  Frost  v.  Beekman,  1  Johns.  Ch.  R.  800 ; 
Carter  v.  Ghanvpion,  8  Conn.  549.) 

Though  plaintiff's  mortgages  were  not  legally  recorded, 
before  the  act  of  1849  was  repealed,  yet,  if  prior  to  the  date 
of  Avery  and  Prescott's  mortgage,  those  of  plaintiff  had 
been  duly  acknowledged  and  recorded  in  accordance  with 
the  act  of  1864,  they  must  have  been  preferred;  for,  it  is  not 
correct,  as  assumed  by  counsel,  that  an  unrecorded  mortgage, 
dated  prior  to  the  passage  of  the  act  of  1854,  cannot  be  pro- 
perly recorded  in  conformity  therewith,  after  said  act  takes  -" 
effect.  Section  26,  page  479,  Oregon  Statutes,  provides  that, 
"any  conveyance  of  real  property  hereafter  made,  which 
shall  not  be  recorded,  as  provided  in  this  chapter,  within 
thisrty  days  thereafter,  shall  be  void  against  any  subsequent 
purchaser  in  good  faith,  and.  for  a  valuable  consideration  of 
the  same  real  property,  or  any  portion  thereof,  whose  con* 
veyance  shall  be  first  duly  tecorded."  This  section  allows 
thirty  days  in  which  to  record  ccmveyances  thereafter  made, 
before  they  shall  become  void,  &&;  but,  as  to  conveyances 
heretofore  made,  no  time  is  given,  and,  if  not  first  recorded, 
they  are  void  as  against  subsequent  purchasers,  &c.,  as  above 
pTovided.    Avery  and  Prescott's  mortgage  was  first  recorded, 
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and  if  they  are  "subsequent  purchasers  in  go6d  faith,"  they 
must  be  preferred ;  if  not,  then  plaintifP  has  a  right  to  have 
the  property  first  applied  to  the  payment  of  his  debts. 

Avery  and  Prescott  took  their  mortgage,  and  put  it  on 
record  with  a  full  knowledge  of  Moore^s,  which  were  never 
recorded.     We  hold  that  Avery  and  Pre3cott  were  "subse- 
quent purchasers  in  good  faith."    Their  object  was  to  secure 
the  payment  of  their  debt,  not  to  injure  or  defraud  Moore. 
Knowing  that   the    property  of   Thomas   was  mortgaged  to 
Moore,  they  certainly  had  a  right  to  take  another  mortgage 
upon  the  same  property,  so  as  to  secure  for  their  debt  what 
might  remain  after  the  payment  of  Moore's.    And  if,  upon  a 
coitiparison  of  mortgages,  Moore's,  for  any  reason,  was  found 
to  be  insufficient  to  hold,  Avery  and  Prescott  might  avail 
themselves  of  that  insufficiency  for  the  collection  Of theirdebt, 
without  being  chargeable  with  fraud.     Moore  is   trying   to 
collect  his  debts,  and  Avery  and  Prescott  are  trying  to  col- 
•lect  theirs.    Here  is  a  race  for  priority  between  creditors,  and 
the  law  rather  favors  than  condemns  diligence  in  such  a  race, 
Avery  and  Prescott  have  been  more  diligent  than  Moore,  and 
must,  therefore,  be  preferred.     When  a  second  purchaser 
takes  a  conveyance,  and  puts  it  upon  record  with  an  wtent  to 
defraud  the  grantee  in  a  .prior  unrecorded  conveyance,  such 
second  purchaser  will  not  be  regarded  as  acting  in   ''good 
faith ;"  but  before  the  prior  unrecorded  conveyance  can  take 
precedence  of  the  subsequent  one  recorded,  the  grantee  in  the 
second  must  be  convicted  of  fravd,  as  against  the  grantee  in 
the  first  deed.     {Hine  v.  Dodd,  2  Ath.  275 ;  ToUin  v.  Stain^ 
bridge,  8  Ves.  5Y8;  McMechen  v.    Griffing,  3   Ptdk.    148; 
Jdckson  V.  Sharp,  9  John.  163 ;  Corligs  v.  Gorligs,  8   Vertn. 
878 ;  Rogers  v.  Jones,  8  N,  Ham/p,  ^Q4:;  Porter  v.    Cole,   4 
Oreevd.  20 ;  Beers  v.  Hawley,  2  Conn.  469'.) 

The  Supreme  Court  of  the  United  States  say,  in  the  case  of 
Conrad  v.  Nicholl,  4  Peters,  295,  that  "to  constitute  actual 
fraud  between  two  or  more  persons  to  the  prejudice  of  a  third 
person,  contrivance  and  design  to  injure  such  third  person 
must  be  shown.''    And  also,  "if  the  motive  and  design  o£  an 


June,  1855]  Moose  v.  Thomas.  205 

act  may  be  traced  to  an  honest  and  legitimate  source,  equally 
as  to  a  corrupt  one,  the  former  ought  to  be  preferred."    Lord 
Hardwick  says,  in  the  case  of  Hine  v.  Dodd,  above  cited,  that 
the  "meaning  of  the  registry  act  was  to  prevent  parol  proofs 
of  notice,  or  not  notice.'^    Effect  ought  to  be  given    to  this 
"meaning,"  as  far  as  practicable,  so  tiiat  the  titles  to  real 
estate  in  the  country  may  be  matters  of  public  record,  and 
not^1)€,  or  cease  to  be,"  as  shall  happen  by  the  testimony  of 
forgetful  or  false  witnesses.    Where  all  conveyances  of  real 
estate  are  recorded,  persons  know  where  to  look  for  informa- 
tion as  to  titles,  and  upon  what  to  depend ;  and  we  are  dis- 
posed, at  this  early  day,  so  far  as  our  statute  will  warrant,  to 
install  this  system  of  safety  and  certainty,  and  to  hold  that 
a  recorded  conveyance  of  real  estate,  not  vitiated  by  fraud, 
shall  in  all  cases  have  priority  over   a   conveyance  not   re- 
corded.   Eegistry  acts  impose  no  hardships;   operate  alike 
upon  all;  make  titles  secure  and  prevent  litigation.     Their 
rigid  enforcement  is  for  the  public  good. 

Demurrer  of  Thomas  overruled. 
Demurrer  of  Mrs.  Thomas  sustained. 

Demuner  of  Avery  and  Preaoott  suttained. 
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TERRITORY  OP  OREGON. 

DiCBiiBBB  Tkbic»  a.  D.  1855. 


GEORGE  H.  WILLIAMS,  Chief  Ju$iio9. 

J.  a.  WILSON,  0(M«L 


•A.  N.  AEMSTRONG  et  al  v.  ESTATE  OF  P.  M. 

AEMSTRONG. 

Adjourned  from  Yamhill. 

* 

A  >Wj  pMsed  after  the  death  of  an  inteatate,  but  before  distribatiop 
of  niu  estate*  controle  such  dUtribution. 

» 

Plbasaett  M.  Asmbtbono  died  in  1858,  leaving  a  lai^ge 
amount  of  personal  property,  a  widow,  and  no  children. 
A  N.  Armstrong  and  others,  brothera  and  sifters  of  the  de- 
ceased, claimed  equal  shares  with  the  widow  in  saidpropertj ; 
bat  the  Probate  Court  of  Yamhill  County,  upon  the  final 
settlement  of  the  estate,  awarded  all  that  remained,  after  the 
payment  of  debts  and  expenses,  to  the  widow^  Jane  Arm- 
strong. A.  N.  Armstrong,  for  himself  and  other  olainutnts, 
appealed  from  this  decree  to  the  District  Court  of  said 
county,  and  the  cause  has  been  adjourned  into  this  court  for 
final  adjudication. 

«8ee  75  Am.  Dee.  606. 
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Pratt  d  Logan,  for  appellants. 
Camphell  d  Qrover,  for  appellee, 

Wii-LiAMs,  C.  J.  Chapter  twelve,  page  882,  of  the  Oregof^ 
Statutes,  provides,  in  effect,  ^^that  when  a  married  man  shall 
die.intestata,  and  without  issue,  his  widow  shall  be  entitled 
to  all  the  personal  estate  that  remains,  after  the  payment  of 
debts  and  expenses,  as  prescribed  by  law."  Section  three  of 
said  chapter  is  as  follows :  '^Wben,  as  doubts  have  arisen  as 
to  what  has  been  the  law  in  relation  to  the  distribution  of  the 
personal  estate  in  this  territory,  the  rule  of  distribution  estab- 
lished by  this  chapter  is  hereby  declared  to  have  been  the 
law  of  the  land  since  the  first  session  of  the  Legislative 
Assembly  of  this  territory,  begun  and  held  at  Oregon  City,  on 
the  16th  day  of  July,  A.  D.  1849 :  Provided,  nothing  in  thia 
section  contained  shall  be  so  construed  as  to  disturb  the  set- 
tlement of ,  any  estate  whereof  administration  is  complete  and 
distribution  made.*' 

All  of  said  chapter  took  effect  on  the  1st  day  of  May,  1854; 
and  although  it  undertakes  to  declare  what  the  law  had  been 
prior  to  that  date,  it  only  amounts  to  a  rule  for  the  distribu- 
tion of  the  estates  to  be  settled  and  distributed  after  the 
enactment  of  the  statute.  "No  settlement  or  distribution  of 
the  estate  in  question  took  place  till  December,  1854 ;  and  the 
only  question,  therefore,  to  be  decided  in  this  case  is, whether 
such  Estate  should  have  been  distributed  in  aooordance  with 
•the  act  of  1854,  above  cited^  as  contended  by  the  widow,  or, 
whether  it  should  have  been  distributed  in  accordance  with 
the  law  in  force  at  the  time  of  Armstrcmg'a  death,  as  don- 
tended  by  appellants. 

All  parties  agree,  that  at  the  time  of  Armstrong's  death 
there  was  no  legislative  enactment  for  the  distribution  of  es- 
tates in  this  territory,  and  much  confusion  haa  consequently 
arisen  as  to  the  common  law  rights  of  the  parties ;  but  as  we 
feel  bound  to  apply  the  statute  of  1854  to  die  estate  in  suit, 
any  opinion  as  to  the  state  of  the  law  prior  to  that  time  will 
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be  mmeoeflSary,  and  <mt  of  the  case*    We  liold  that  after  the 
payment  of  the  debts  and  expense^  as  provided  by  law,  Mrs* 
AnastroDg  is  entitled  to  all  that  remains  of  i;he personal  estate 
of  her  deceased  husband,  and  this  ju^ment,  we  think,  is  sup^ 
ported  by  principle  as  well  aB  »itfaority.  Independent  of  any 
rule  of  law,  or  regalation  of  society  upon  the  subject,  there 
seems  to  be  no  good  teasoa  why  an  intestate's  effeets  should  be 
taken  from  the  widow  and  given  to  the  brothers  and  sisters  of 
the  deceased.     Nothing  but  the  naked  ties. of  oonsanguinity 
can  be  urged  in  favor  of  their  right    None,  of  the  estate  is 
inherited  from  or  through  them..   None  of  it  is  aceonmlated 
hy  their  diligenoe  or  kbor.    Meore  rdlatioo^ip,  bowever,  is 
not  generally  the  only  ground  of  a  widow^s  elaim.    Maxriagi 
not  only  makes  the  parties  thereto  one  in  name,  but  creates  a 
commn&ity  of  duties  and  interests,  so  that  the  estate  of  a  mar* 
ried  man  deceased  is  bftener  than  otherwise  the  joint  fruit  of 
the  nnited  industry  and  eare  of  both  husband  and  wife«  Natu- 
ral eqnity,  therefore,  aeting  upon  a  general  rule  in  the  dis^ 
tribution  of  an  estate^  would  not  prefer  tha  collateral  relations 
by  blood  to  the  widoiw  of  the  deceased;  from  which  it  will  fol*- 
low,  that  all  pretence  of  right  by  appellants  to  the  property  in 
dispute  is  derived  from,  and  dependent  upon,  tiie  will  of  the 
law-making  power*  Manifestly,  the  law-giver  may  change  or 
make  his  legislative  will  at  any  time  before  it  takes  effect,  or 
becomes  executed,  and  of  course  any  right,  growing  out  of  it» 
and  dependent  upon  such  will  for  its  existence^  must  be  cox^ 
respondingly  changed  or  revoked.    Now,  it  would  Beem  ob- 
vious to  any  <Hie,  that  the  will  of  the  law-niaker,  relative  to 
the  distribution  of  the  properly,  does  not  take  effect  until  the 
distribution  is  made;  and,  upon  this  ground,  it  may  be  safely 
affirmed,  that  the  law  of  1854,  befoofe  quoted,  thou^  enacted 
after  Armstrong's  death,  was  applicaUe  to  the  distribution  of 
bis  estate  made  after  its  enactment     Appellants^  however, 
eontend,  that  the  title  to  a  portion  of  their  deceased  brother's 
estate  vested  in  them  at  the  time  of  his  death,  so  that  the 
legislature  had  no  powei*,  by  subsequent  act,  to  divert  any  and 

give  it  to  another*   .Now^-;if  it  be.  true  lliat  said,  propeorty.  did 
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* 

▼eat  as  claimed^  then  it  ia  also  true  that  said  statute  cannot 
operate  so  as  to  give  it  to  the  widow,  for  the  oi^ganic  act  pro- 
vides that  no  man  shall  be  arbitrarily  deprived  o£  kis  proper- 
ty. But  it  is  not  true  that  the  title  to  any  part  of  Armstrcmg's 
estate  vested  in  the  appellants  at  the  time  of  his  death ;  and, 
theref  ore,  it  is  not  exempt  f  pom  the  operation  of  the  said  stat^ 
ute  upon  that  ground.  Appellants  cannot  show  one  of  the  or- 
dinary marks  or  signs  of  title  to  any  part  of  this  estate.  They 
have  no  right  of  possession — no  interest  that  can  be  taken  for 
their  debts — nothing  that  can  be  applied  to  their  use.  They 
may  have  an  expectant  dependent  upon  a  contingency,  but 
this  is  far  from  title.  All  the  personal  property  of  an  estate 
is  vested  in  the  administrator.  He  is  entitled  to  its  possession 
as  against  all  other  persons,  and  may  sell  it,  and  convey  a 
perfect  title;  no  one  else  is  recognised  as  owner  by  the  law. 
But  it  is  said  the  administrator  holds  the  estate  in  trust,  and 
this  position  is  correct,  but  of  no  avail  to  appellants.  When  a 
man  dies  intestate,  the  supreme  authority  of  the  law  takes  his 
personal  estate,  and  gives  it  away  according  to  its  absolute 
will  and  pleasure.  It  may  give  all  to  the  father,  brother, 
widow,  or  any  other  relative  of  the  deceased,  or  may  make 
division  among  any  or  all  of  them.  Its  high  behests  upon  the 
subject  it  can  make  or  unmake,  as  its  views  of  policy  andright 
may  change ;  and  no  one  can  defeat  the  constitutional  ezenufle 
of  this  arbitrary  power.  But  the  law  must  of  necessity  have 
an  agent  to  execute  its  will.  Its  agent  as  to  the  effects  of  the 
deceased  persons  is  an  administrator.  He  holds  the  estate  in 
trusty  not  for  any  particular  person  or  persons^  but  to  be  dis- 
posed of  as  the  law  shall  direct,  and  is  made  responsible  for 
what  he  may  receive  in  his  fiduciary  capacity  to  those  whom 
the  law  authorizes  to  call  him.  to  account  Now,  when  am 
administrator  goes  to  distribute  an  estate,  he  must  look  ex- 
clusively to  the  law  for  directions,  not  those  directions  which 
it  gave  before  his  appointment,  or  at  any  prior  time,  but  to 
such  directions  as  it  gives  when  the  distribution  b  made.  Ad- 
mitting, what  is  a  matter  of  doubt,  that  the  law  at  the  death 
of  A;rms|ferong  promised  to  give  a  portion  of  hia  estate  to  ap- 
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pellants,  the  right  of  the  law  to  make^that  promise  1)efore  dis- 
tribatioii  ib  dear,  upon  the  weU^known  principle  that  the 
iseie  promise  to  give  a  thing  does  not,  before  delivery,  bind 
the  promissor,  or  confer  any  right  upon  the  promisee. 

But  it  is  argued  and  not  denied,  that  the  law  cannot  be  so 
changed  after  a  man's  death,  as  to  exempt  his  estate  from 
the  payment  of  those  debts  created  in  his  lifetime ;  and  some 
effort  has  been  made  to  apply  that  doctrine  to  this  case.  Ap- 
pellants, however,  cannot  place  tbemselvea  on  the  same  foot- 
ing with  creditors.  When  two  men  make  a  contract,  it  is 
implied,  if  not  expressed,  that  not  only  they,  but  their  re- 
spective estates,  shall  be  boimd  for  its  fulfilment  OreditorB 
claim  upon  this  ground,  and  any  law^  therefore,  declaring 
that  a  decedent's  estate  shall  not  be  liable  for  his  debts,  is  a 
law  impairing  the  obligation  of  contracts,  and  void.  {Btcd" 
utes  of  Oregon,  p.  25,  Organic  Act.) 

Appellants  do  not  pretend  to  daim  any  part  of  tibe  estate, 
in  question,  by  virtue  of  a  contract  They  claim  by  opera- 
tion of  law ;  but  before  their  claim  could  be  allowed,  the  law 
had  ceased  to  operate  in  their  favor.  Appellants,  we  think, 
had  no  vested  rights  in  the  estate  of  their  deceased  brother, 
according  to  the  authorities.  Williams^  in  his  work  on  Ew- 
ecutors,  p.  790,  says,  that  ''an  executor  or  administi^tor  has 
the  same  property  in  the  personal  effects  of  an  estate  tA  the 
deceased  had  when  living,  and  has  the  same  poweir  to  bring 
actions  in  reference  thereto.'' 

''On  the  death  of  the  testator  or  intestate,  his  executors  cor 
administrators,  in  point  of  law,  are  the  owners  of  tbe  goods 
whidi  belonged  to  him,  and  may  declare  for  them  as  their 
own^  when  damaged  by  another."  (Hollis  v.  Smith,  10  EaH. 
295.) 

'It  is  a  general  rule  of  law  and  equity,  that  an  executor  or 
administrator  has  an  absolute  power  of  disposal  over  the 
whole  personal  effects  of  his  testator  or  intestate,  and  that 
they  cannot  be  followed  by  creditors  or  legatees  into  the 
hands  of  the  alienee."  {Whale  v.  Booth,  4  T.  B.  625;  Nw 
gent  v.  Oifford,  1  Aik.  468.) 
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"Aftfer  the  death  of  lihe  deceased  his  personal  property  may 
be  considered  in  abeyance  until  administration  is  grttated ; 
and  is  then  vested  in.the  administrator,  by  relation,  to.  the 
time  of  the  deatk''  {Jewel  v.  Smith,  12  Mass.  309;  Iam^ 
rence  v.  Wright,  38  Pick.  .128,)  .  In  the  case  oi  Carpenter  v. 
Commonwealth  of  PennsyHvania,,  VJ  How.  456,  the  Supreme 
Court  of  the  United  States  assert  the  doctrine  here  maiutain- 
ed.  In  1826  the  State  of  Pennsylvania  passed  a  law  by  whidi, 
under  certaiii  circumstances^  ^^all  inheritance,  being  within 
that  commonwealth,'^  sho(uld  be  subjecit  to  a  tax.  William 
Short,  a  citizen  of  Pennsylvania,  died  in  1849,  leaving  cer- 
^n  personal  properfy  in  Kew-York  to  citizens  in  that  State. 
In  1850  the  legislature  of  Pennsylvania  passed  an  act,  d^lai> 
ang  that  the  priol*  aict  df  1826  ^'should  be  so  construed  as  to 
relate  to  all  persons  who  have  been,  at  the  time  of  their  de- 
cease, or  now  may  be,  domiciled  within  this  conunonwealth, 
as  well  as  to  estates.''  The  Supreme  Court  held,  that  the  title 
to  the  property  in  New- York  did  not  vest  in  the  devisees  there 
in  18^,  but  belonged  to  the  executor  in  Pennsylvania  till 
distribution made,  and  was,  therefore,  taxable  by  virtue  of 
the  act  of  1850.  If  personal  effects  do  not  vest  in  deviseea 
under  a  will  upon  the  death  of  a  testator,  they  oertainly  can- 
not vest  in  heirs  upon  the  death  of  an  intestate.  We  con- 
dude,  in  every  point  of  view,  that  the  act  of  our  AssemUy^ 
:|}f  1854,  before  cited,  was  and  is  applicable  to  the  distribution 
of  all  estates  since  its  passage,  without  regard  to  the  time  of 
-rdie  intestate's  decease^  and  therefore  aflStm  tiie  judgment  of 
the  Probate  Court 

Jndgnient  .ffinned. 

Ounn;  J.,  did  not  dt  in  thii  eaflOt 
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J.  Q.  WILSON.  Ol^rK 


JOAQUIM  YOUNG  v.  TERRITORY  OP  OREGON. . 

PetUian  for  a  M(mdamu$. 

The  aei  of  Anembly,  Biupending  payment  of  the  eUim  In  quMtkn,  held 
fulSd. 

Pratt  d  Campbell,  for  plaintiff. 

Sheil  4b  Orover,  for  defendant 

DsABY,  J.  Upon  the  admitted  facts  in  this  record,  and 
the  law  arising  thereon,  the  conrt  have  concluded  that  the 
^t  of  mandamus  should  be  denied,  and  so  decide.  This 
dedsion  is  placed  upon  the  f  oUowing  grounds,  without  in- 
tending in  any  manner  to  conclude  any  other  questions  that 
may  have  been  raised  in  the  course  of  the  argument,  that  is 
to  Bay :  that  wh^^ther  the  act  of  the  Provisional  Goyeminent 
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of  December,  1844,  be  a  contract  supported  by  a  legal  con- 
sideration, or  is  an  ex  parte  promise,  resting  upon  mere  moral 
considerations,  and  the  continuing  good-will  and  ability  of 
the  promissor ;  in  either  view  it  was,  from  the  beginning, 
without  a  legal  remedy  for  its  violation  or  suspension,  and 
its  obligations  in  legal  contemplation,  incapable  of  being  en- 
forced. The  act  of  January,  1855,  allowing  the  guit  by  the 
plaintiff  in  the  Supreme  Court,  gave  him  the  privilege  or 
opportunity  to  establish  his  legitimacy,  his  identity,  and  the 
amount  claimed.  The  same  thing  might  have  been  done 
under  the  now  and  then  existing  laws,  before  the  auditor  of 
the  territory,  together  with  a  certificate  of  the  latter  of  the  re- 
sult, to  be  laid  before  the  Assembly  for  further  action.  At 
this  point  of  time,  the  Assembly  repealed  so  much  of  the  act 
of  January,  1855,  ad  directed  the  auditor  to  issue  hHr* warrant 
for,  and  the  treasurer  to  pay,  the  amount  of  the  judgment, 
thereby  indefinitely  suspending  the  payment  of  the  claim. 
Whatever  may  have  been  the  policy  or  necessity  of  this 
legislation  is  not  for  this  court  to  inquire.  We  think  and 
decide,  that  the  Assembly  had  the  power  so  to  legislate,  that, 
by  so  doing,  the  plaintiff  was  only  restored  to  his  original 
situation.  The  original  obligation  was  in  no  way  impaired, 
and  now,  as  then,  the  plaintiff's  claim,  whether  founded  upon 
legal  or  moral  considerations,  still  exists,  dependent  upon  the 
will  of  the  Assembly  for  an  appropriation  of  the  public 
money  for  its  payment^  or  other  action  equivalent  thereto. 


ICandamuft  dsnied. 
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BENJAMIN  P.  GOODWIN,  Plaintiff,  v.  WILLIAM  H. 

BAENHART,  Defendant 

Reserved  from  Multnomah, 

When  and  how  the  effect  of  a  guaranty  may  be  ayerred. 

Cbane,  Kooers  &  Co.  drew  their  bill  on  Adams  &  Co.,  of 
San  Francisco,  in  favor  of  Cole,  for  $1089.43.  In  the  mar- 
gin of  the  bill  the  sum  was  stated  in  figures,  $1,989.48.*' 
Cole  endorsed  upon  the  bill  a  request  upon  Adams  &  Co.,  of 
Portland,  to  pay  to  Barnhart  the  amount  stated  in  the  mar^ 
gin.  The  Portland  house  gave  to  Barnhart  the  marginal 
snm,  on  his  agreement  to  refund  it  "in  case  tiie  full  amount 
is  not  paid  on  presentation.*'  The  house  of  Adams  &  Co., 
at  San  Francisco,  becoming  insolvent,  the  house  at  Portland 
failed  to  realize  any  thing  on  the  bill,  and  their  effects  having 
passed  into  the  hands  of  Goodwin,  as  receiver,  this  suit  is 
brought  on  Bamhart's  guaranty  to  recover  the  amount  of  the 
bill  The  answer,  among  other  defences,  sets  up,  that  Adams 
&  Co.,  at  both  places,  were  one  firm,  and  that  it  was  the 
agreement,  and  the  true  intent  and  meaning  of  the  guaranty, 
that  $1,989.43  was  the  sum  intended  to  be  expressed  in  the 
bill.  The  identity  of  the  two  houses  is  traversed  by  the 
leplication,  and  the  averment  of  what  the  agreement  was  is 
demurred  to. 

4.  Campbell,  for  plaintiff. 

1.  E.  Wait,  for  defendant 

Qlnbt,  J.  The  defence,  which  the  pleader  had  in  view^  if 
tme  in  fact^  would  bar  the  action.  At  the  common  law,  a 
general  denial  would  put  in  issue  the  legal  effect  of  the  con- 
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tract ;  and  the  circumstances  under  which  it  was  made  would 
be  admissible  to  explain  its  meaning.  Perhaps,  under  the 
Code,  the  defendant  might  have  denied  this  contract,  as  it  is 
stated  in  the  complaint;  but  being  required  to  swear  to  his 
answer,  and  not  being  able  to  deny  the  words  of  the  contract, 
as  there  stated,  he  has  adopted  the  more  prudent  course  of 
setting  out  the  facts,  which  show  that  the  plaintiff  has  mia^ 
construed  it.  If  the  jury  should  find  the  fact  to  be  true,  that 
the  two  houses  were  one  firm,  or  that  the  defendant  had  a 
right  to  treat  them  as  one,  they  would  conclude  that  no  such 
agreement,  in  legal  effect,  was  made ;  for  one  would  not  take 
a  guaranty  that  he  would  pay  to  himself  a  sum  of  money. 
But  to  authorize  th^  jury  to  find  that  such  a  contract  was  not 
made,  there  must  be  a  denial  of  it  in  the  answer.  The  aver- 
ments in  this  answer  do  not  amount  to  such  denial,  for  the 
agreement  may  have  been  what  the  defendant  says,  and  as 
much  more  as  the  plaintiff  claims. 

The  defendant,  after  stating  the  facts,  ought  to  have 
averred,  in  substance,  that  he  made  the  written  agreement  in 
order  to  indemnify  Adams  &  Co.  from  loss  by  over-payment 
of  the  bill,  and  not  otherwise. 

The  demurrer  is  sustained,  and  the  cause  remanded,  with 
leave  to  amend  the  answer. 


THOMAS  NAYLOR,  Plaintiff,  v.  S.  J.  K  BEEKS, 

Defendant. 

Adjourned  from  Washington. 

1.  A  recorded  plat  of  a  highway  is  not  evidence  of  the  exiBtenoe  of  a 
road;  it  ib  evidence  only  of  its  precise  locality. 

2.  Under  the  act  of  1854,  a  recorded  plat  of  a  sunrev  of  a  road  is 
necessary  before  the  same  could  be  opened;  unless  the  road  is  laid 
upon  a  government  public  survey. 

The  special  verdict  finds  that  the  commissioners  of  Wask- 
ington  County,  after  the  proper  preliminary  steps^  paseed  an 
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arder^  establishing  a  county  road  from  ^^Hillsb^rough  to 
Forest  Grove^  upon  the  base  line  of  the  govemnient  land 
sorveys;  thenoe  by  a  street  to  a  given  pointy  and  thence  to 
Smith's  lane ;"  which  road  was  not  surveyed^  platted  and  re- 
corded as  required  by  the  act  of  1854;  the  plaintiff,  as  su- 
pervisor,  notified  the  defendant  to  appear,  at  a  designated 
time  and  place,  to  perform  his  road  labor  at  the  opening  of 
this  road,  which  the  defendant  refused  to  do,  on  the  ground 
that  it  was  not  a  public  highway ;  and  this  action  was  brought 
to  recover  the  penalty  for  such  refusal 

P.  Marquam,  for  plaintiff. 

D.  Logan,  for  the  defendant 

OuTET,  J.  The  statute  declares  that,  from  the  time  of  re- 
cording the  plat,  the  road  shall  be  considered  a  public  high- 
way. But  a  recorded  plat  is  not  evidence  of  the  existence  of 
a  road ;  it  is  only  evidence  of  its  precise  locality.  Its  exist- 
ence  as  a  legal  highway  is  to  be  learned  from,  and  proven  by, 
the  order  for  its  establishment.  If  an  inspection  of  that 
order  gives  all  the  information  that  could  be  derived  from  a 
recorded  plat^  then  the  object  of  that  salutary  requirement 
is  fully  accomplished,  and  a  literal  compliance  becomes  an 
useless  expense.  Every  person  is  a  party  to  the  public  sur- 
veys, and  is  presumed  to  know  the  existence  and  precise  lo- 
cality of  the  base-line,  as  fully  as  he  could  learn  it  from  a 
recorded  plat  That  line  is,  therefore,  the  centre  thread  of  a 
legal  public  highway,  from  Hillsborough  to  Forest  Grove; 
bat,  from  that  pointy  where  the  road  leaves  the  base  line,  a 
recorded  plat  of  an  actual  survey  was  necessary  before  it 
could  lawfully  be  opened.  If  the  defendant  was  directed  by 
the  supervisor  to  enter  upon  the  lands  of  others  in  order  to 
open  that  part  of  the  road,  the  question  would  be  whether 
he  could  lawfulfy  refuse;  and  this  might  depend  on  the  right 
of  the  supervisor,  and  those  acting  under  him,  to  shield  them- 
Klves  behind  the  order  of  the.owunissioneiB  directing  it  to 
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be  opened.  But  the  veTdict  does  not  find  whether  the  de- 
fendant was  directed  to  work  on  the  base-line^  or  on  this  im- 
surveyed  portion  of  the  road ;  and  a  new  trial  will  be  neoesr 
sarj  to  determine  that  pointy  before  judgment  can  be  given 
between  the  parties. 

Cause  is,  therefore,  remanded  for  a  new  trial 


THE  CITY  OF  PORTLAND,  Plaintiff,  v.  JAMES 

O'NEILI^  Defendant 

Adjourned  from  Mtdtnomah — Action  to  recover  penalty  for 

Violation  of  City  Ordina/nce, 

1.  The  charter  of  the  City  of  Portland  provides,  "that  the  Mayor  and 
Conunon  Gouneil  shall  have  power  to  license,  tax  and  regulate 
brokers,  pawnbrokers  and  money-changers."  Held,  that  they  have 
no  power  to  regulate  or  license  'the  aale  of  bills  of  excbaage,'* 
when  the  business  is  transacted  by  persons  on  their  own  account* 
and  with  their  own  funds. 

2.  Defendant,  being  a  salaried  anient,  and  not  acting  for  a  fee,  or 
rate  per  cent.,  for  others,  is  not  a  broker. 

HoLMBS^  cily  marshal,  ccmiplained  of  defendant  as  follows: 
''that  said  O'Neill  is  engaged  in  the  business  of  money  bro- 
kerage, or  sale  of  bills  of  exchange,  within  the  limits  of  said 
eily,  and  has  failed  to  take  out  a  license  therefor,'^  &a.    De- 
fendant was  found  guilty  by  the  recorder  of  the  city  under 
this  charge,  and  fined  $100.     He  appealed  to  the  District 
Court,  and  the  case  has  been  adjourned  for  the  deciaion  of 
this  court    Defendant,  as  it  appears  from  the  evidence,  is  the 
salaried  agent  of  Wells,  Fargo  &  Co.,  and,  without  license,  i& 
engaged  in  the  business  of  buying  bills  of  exchange  wiiii  their 
funds,  and  selling  bills  drawn  by  them  upon  their  houaes  in 
the  States. 

D.  Logan,  for  plaintiff. 

A.  CampheU,  for  defendant 
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WiLLLA^MS^  C.  J.    Beyond  dispute,  defendant  has  violated 
the  ordinance  as  charged,*  for  that  prohibits  the  sale  of  ^Ti)ill8 
of  exchange"  without  a  license.    Defendant,  however,  denies 
the  validity  of  the  ordinance.    The  city  charter  provides  that 
the  mayor  and  common  council  shall    have    power,    among 
other  things,  "to  license,  tax  and    regulate   brokers,    pawn- 
brokers and  money-changers.^'    Now,  unless  the  business  of 
defendant  is  that  of  a  'T^roker,''  it  is  not  pretended  that  the 
city  authorities,  under  the  charter,  have  any  power  to  pro- 
hibit or  license  it    Webster  defines  a   'T^roker"  to  be   "an 
agent  or  negotiator,  who  is  employed  by  merchants  to  make 
and  conclude  bargains  for  them  for  a  fee,  or  rate  per  cent'' 
Exchange  brokers,  he  further   says,    are   those    "who   make 
and  conclude  bargains  for  others  in  matters  of  money  or  mer- 
chandise; learn  the  rate  of  exchange,  and  notify  their  em- 
ployers."   Defendant,  then,  is  not  a  broker  according  to  this 
authority,  for  he  does  not  make  bargains  for  "others,"  but 
buys  and  sells  on  his  own  account,  and  with  his  own  funds, 
or  on  the  account  and  with  the  funds  of  his  principals,  which 
is  the  same  thing ;  aa  he  is  a  salaried  agent,  and  does  not  act 
for  "a  fee,  or  rate  per  cent"  Bouvier  says,  (vol.  1,  page  209,) 
that  brokers  "are  those  who  are  engaged  for  others  in   the 
negotiation  of  contracts  relative  to  property,   with   the  cus- 
tody of  which  they  have  no  concern." 

We  conclude,  then,  that  the  mayor  and  common  council  of 
Portland  have  no  power  to  regulate,  or  license  "the  sale  of 
bills  of  exchange,"  when  the  business  is  transacted  by  persons 
on  their  own  account,  and  with  their  own  funds. 

Wherefore  the  judgment  of  the  recorder  must  be  reversed. 

Judgment  levened. 
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LEANDER  HOLMES,  Plaintiff,  v.  DANIEL  tt 
FERGUSON  et  al.  Defendants, 

Bill  to  Foreclose   Mortgage, — Adjourned   from   Clackamas, 


1.  Where  credit  is  eriven  on  account  of  an  interest  in  certain  premisas, 
the  party  giving  such  credit  is  bound  to  know  the  extent  of  that 
interest. 

2.  Defendants  held  by  a  deed,  which  recited  the  existence  of  a  mort- 
gage, and  they  are  estopped  from  denying  such  mortgage. 

3.  Parties  and  privies  are  bound  by  the  recitals  of  a  deed  through 
which  they  claim  title. 


.1 


On  the  Ist  day  of  December,  A,  D.  1852,  Moore  conveyed 
to  Ferguson  certain  real  estate  in  Linn  City,  in  said  county, 
for  50,000  dollars ;  and  at  the  same  time  took  a  mortgage  for 
45,000  dollars  of  the  purchase  money,  payable  in  ten  years, 
with  interest  at  the  rate  of  six  per  cent  per  annum,  payable 
annually.  On  the  19th  day  of  March,  A.  D.  1853,  Ferguson 
conveyed  the  same  premiaeji  to  the  "Willamette  Falls  Canal^ 
Milling  and  Transportation  Company,"  by  deed  containing 
the  following  recital:  "It  is  expressly  understood,  however, 
that  the  said  premises  are  encumbered  with  a  mortgage, 
made  by  said  Ferguson,  to  secure  the  said  Moore  the  sum  of 
45,000  dollars,  which  mortgage  bears  date  on  or  about  the 
Ist  day  of  December,  1852,  and  is  at  the  rate  of  six  per  cent, 
per  annum,  and  the  said  company  hereby  assumes  the  pay- 
ment,''  &c.  The  deed  from  Moore  to  Ferguson  was  filed  for 
record  on  the  9th  day  of  May,  1858 ;  and  the  deed  from  Fer- 
guson to  the  "Falls  Co."  was  filed  for  record  upon  the  24th 
day  of  March,  1854.  The  said  mortgage  was  filed  for  reoard 
on  the  14th  day  of  April,  1864. 

Pratt  (6  Oa/m/phell,  for  plaintifE. 

Kelly  d  HolbrooJc,  for  def endanta. 
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Williams^  C.  J.  Plaintiff  avers  that  the  said  mortgage 
was  duly  assigned  to  O.  C.  Pratt^  and  by  said  Pratt  to  him, 
and  asks  to  have  it  foreclosed,  because  the  simi  of  $5,400 
interest  is  now  due  thereon  and  unpaid*  Many  of  the  de- 
fendants are  judgment  creditors  of  the  said  '^company/'  mth 
mechanics'  liens;  and  they  aver  that,  in  the  month  of  May, 
1853,  said  '^company''  commenced  the  erection  of  a  ware- 
hauae  and  saw-mill  upon  said  premises;  and  that  theoreafter, 
but  before  plaintiff's  mortgage  waa  filed  for  record,  they  were 
employed  by  said  '^company"  to  furnish  materials  for,  and 
perform  labor  upon,  said  buildings ;  wherefore,  they  say,  that 
their  liens  are  paramount,  and  ought  to  be  preferred  to  the 
lien  of  said  mortgage.  This  positi<m  is  clearly  untenable, 
upon  principle  and  authority. 

If  defendants  gave  credit  to  the  "company,'*  on  account  of 
their  interest  in  the  said  premises,  or  looked  to  a  iiai  thereon 
as  security  for  their  demands,  then  they  must  have  known, 
or  were  bound  to  know,'  what  that  interest  or  right  was  upon 
which  they  placed  such  reliance.    Eeferenceto  the  books  of 
registration  showed  the  title  to  be  in  Ferguson;  so  tiiat  de- 
fendants were  not  misled,  and  induced  to  giv^  credit  to  thi 
'^company,*'  because  the  public  records  indicated  that  the]* 
were  the  owners,  and  entitled  to  encumber  or  dispose  of  thf 
property.    Defendants,  then  could  only  fearn  th^ '^bti  of  tho 
"company"  in  the  land,  by  looking  at  the  title-deed,  and  by 
this  they  w^re  fully  adTised  of  the  existence  of  this  mortgage, 
and  that  any  encumbrance  which  the  "company"  could  cre- 
ate must  be  in  subordination  to  it 

According  to  well-established  principles  of  law,  defendants 
cannot  be  permitted  to  say,  in  court,  that  they  had  no  know- 
ledge of  plaintiff's  mortgage.  Ferguson's  deed  to  the  "com- 
pany^ fully  recites  the  mortgage;  and,  by  such  recitals,  the 
"company"  is  estopped  to  say  there  is  no  such  mortgage. 
{Oroke,  Eli.  766 ;  1  Roll  872-8 ;  2  Smith's  Leading  Cases, 
m;^  Peters,  86.) 

Defendants  derive  all  the  right  which  they  claim  through 
die  deed  j&om  Ferguson  to  the  "company,"  and  they  are, 


222 


Holmes  v.  Fsbguson. 


[1  Oregon 


therefore,  as  well  as  said  ^'company,"  estopped  to  contradict 
the  solemn  adinissions  and  recitals  of  said  deed. 

Lane,  J.,  in  the  case  of  Douglas  v,  Scott,  5  OAto  R.  195^ 
lays  down  the  law  as  follows:  ^^The  obligation  created  by 
estoppel  not  only  binds  the  party  making  it,  but  all  persons 
privy  to  him,  the  legal  representatives  of  the  party;  those 
who  stand  in  his  situation  by  act  of  law,  and  all  who  take 
his  estate  by  contract,  stand  in  his  stead,  and  are  subjected 
to  all  the  consequences  which  accrue  to  him.  It  adheres  >to 
the  land ;  is  transmitted  with  the  estate ;  it  beccHues  a  muni- 
ment of  title ;  and  all  who  afterward  acquire  the  title  take  it 
subject  to  the  burden  which  the  existence  of  the  fact  imr 
poses  on  it.  To  the  same  effect  are  all  the  authorities. 
{Crane  v.  Morris,  6  Peters,  611;  4  Kenfs  Com.  261;  1 
GreerUeafs  Ev.  28.) 

Defendants  further  allege,  that  Moore  and  Pratt,  while 
they  claimed  said  mortgage,  respectively  advised  defendants 
to  go  on  with  their  work,  and  that  they  would  be  paid ;  but 
we  do  not  think,  in  view  of  all  the  facts,  that  any  thing  was 
said  or  done,  by  either  one,  amounting  to  a  waiver  of  their 
legal  rights,  or  that  justifies  a  preference  of  the  judgments  to 
the  mortgage.  Plaintiff's  claim  is  prior  in  time,  and,  by  un- 
contradiotable  implication  of  law,  if  not  in  point  of  fact|  is 
prior  in  xight»    He  must^  therefore,  have  judgment 


Juidgment  for  plaintiff. 
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JOO  WOOD,  Plaintiff  in  Error,  ads.  TEKRITOBT  OF 
OBEGOll^,  Defendant  in  Error. 

Waahington  Co» 


The  stttute  proyidea,  'If  any  person  or  persons  shall  bartsr,  sell,  or 
dispose  of,  in  any  manner,  any  spiritnons  Uquor,"  &c 

L  ffiU— It  was  error  to  instruct  the  jury,  '^f  the  liquor  was  given 
nttuitously,  it  would  sustain  the  indictment  equally  as  if  it  had 
been  sold  and  paid  for." 

2.  EtHd—lX  was  eiTor  to  refuse  the  instruetion,  "that  if  the  liquor 
was  gratuitously  given,  without  consideration,  the  defendant  could 
not  ]&  convicted." 

8.  The  statute  was  intended  to  reifulate  the  traffic  in  spirituous  li- 
quor, for  a  consideration,  or  motive  of  gain. 

4.  A  conviction  for  gMng  cannot  stand  under  an  indictment  for 
sditfiy  Uqoor. 


Wood  was  indioted  for  selling  liqnor  without  license.  Sec- 
tion six  of  the  act  relating  to  the  granting  of  licenses  to  sell 
spiritaoTis  liquor,  providefl^  that  ^^ii  any  person  or  persons 
shaD  barter,  sell,  or  dispose  of,  in  any  manner,  any  spirituous 
liquor,  without  first  having  obtained  a  licence,,  ftc,  shall  \)e 
fined,''  &c  Exception  ia  taken  to  the  instructiona  of  the 
OQfort  below. 

Z).  Logan,  tar  plaintiff. 

P.  Marquam,  tot  defendant 

WiLUAMs^  C.  J.  Plaintiff  in  error  asked  the  court  to  in- 
struct the  jury,  "that  if  the  liquor  was  gratuitouily  givdn, 
^thout  consideration,  the  defendant  could  not  be  convioted ;" 
which  instruction  the  court  declined  to  give,  but  instructed 
them,  *Ht  the  liquor  was  given  gratuitously,  it  would  sustain 
Ab  indictment  equally  as  if  it  had  been  sold  and  paid  for." 
We  think  there  was  error  in  the  refusal  of  the  court  to  in- 
itnet  the  jury  as  asked,  and,  also,  in  the  inatructum  givco* 
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The  statute  was  intended  to  regulate  the  traffic  in  spirituous 
liquors.  To  dispose  of  liquor  in  any  manner  might,  unquali- 
fied by  any  thing  else,  mean  the  giving  of  it  away ;  but  in 
view  of  the  whole  statute,  we  think  it  means  to  part  with  it 
for  some  consideration,  or  with  some  motive  of  gain.  Clearer 
and  stronger  language  is  necessary  to  make  it  a  crime  for 
one  man  to  give  another  a  glass  of  spirituous  liquor.  Where 
it  is  intended  to  prohibit  the  giving  of  a  thing  as  well  as  the 
selling,  the  word  "give,*^  or  some  equivalent  term,  is  em- 
ployed, as  in  the  statute,  to  prevent  Indians  fromi  obtaining 
guns,  ammunition  and  ardent  spirits  from  white  men.  The 
expression,  ^^to  dispose  of  in  any  manner,''  seems  intended 
to  reach  those  cases  where  persons,  by  some  artifice  or  indi- 
rection, attempt  to  cover  tip  a  sale,  and  00  evade  the  penalties 
of  the  law.  Furthermore,  a  conviction  for  giving,  under  an 
indictment  for  selling,  cannot  be  allowed  to  stand. 


Judgment  ia  xevereed. 


ATTCTN  &  FLAYEL^  Plaintiffs  in  Error,  v.  LEONAED  & 

GBEEK,  Defendants  in  Error. 

Error  to  Clatsop. 


1.  When  a  witness  is  aUowed  to  f^ive  his  nndentandin^  of  a  eonvcET- 
sation,  and  his  other  testimony  shows  that  his  understanding  y^9JB 
correct  and  true,  the  judinnent  wUl  not  be  reversed  on  that  groaxid^ 
though  it  is  error. 

2.  A  judgment  will  not  be  icTersed  lor  an  error  in  the  eoiirt  below, 
when  it  affirmatively  appears  that  such  error  has  worked  no  injury 
to  the  parties. 


The  bill  of  exceptions^  in  this  case>  sets  ontthetestimonyof 
one  Seymoar,  a  witness  for  plaintiffs,  from,  which  it  appeam, 
Aat  the.  parties  to  this  sixit  had  an  interview  in  reference  -bo 
oertain  debts,  due  from  defendtoti  to  plaintiff,  one  book 
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oount)  one  to  witness,  one  to  McConneU,  and  that  an  arrange- 
ment was  made  by  which  plaintiffs  assumed  the  debts  due 
witsiess  and  McConnell,  and  that  ceprtain  papers  were.eze- 
eutedy  among  which  was  a  bill  of  sale  from  defendants  to 
plaintiffs.  Wit&ess  then  stated  that  plaintiff.  Green,  took  the 
bill  of  sale  in  his  hands,  and  said,  '^ow,  this  is  all  right; 
this  will  apply  on  these  debts,  or  is  to  secure  these  debts." 
Plaintiff  then  asked  witness  '^what  debts  he  understood  Mr. 
Gieen  to  refer  to  ?"  To  which  question  defendants  objected ; 
bat  the  court  overruled  the  objection,  and  the  witness  an- 
Bwered,  '^at  he  understood  Mr.  Green  to  mean  the  book 
aooount^  and  the  debte  due  to  witness  and  MeOonnelL'' 

A.  CampbeU,  for  plaintiffs  in  error. 

D.  Logan,  for  defendants  in  error. 

WiLLiAMB,  C.  J.  We  assent  to  the  proposition  that  there 
was  error  in  this  decision  of  the  court  below,  but  cannol^ 
therefore,  conclude  to  reverse  the  judgment.  Plaintiffs  in 
error  were  in  no  way  prejudiced  by  the  answer  of  the  witr 
nessy  for  his  statement  was  an  inevitable  conclusion  from  the 
preceding  parts  of  his  testimony. 

JEe  states  particularly  what  was  said  and  done  about  the 
book  account,  and  the  debts  due  witness  and  McConnell,  and 
while  these  were  fully  talked  over  and  arranged,  no  allusion 
was  made  to  any  other  claim  or  debt. 

Generally  a  witness  should  not  give  his  understanding  of 
an  interview  between  the  parties,  but  state  what  they  said  or 
did;  bat  if  he  does  declare  his  understanding,  and  his  other 
testimcmy  manifestly  shows  that  it  was  correct  and  true,  a 
judgment  will  not  be  reversed  on  that  ground.  The  doctrine 
is  well  settled,  that  a  judgment  will  not  be  reversed  for  an 
error  in  the  oourt  below,  where  it  aflBrmatively  appears  that 
such  error  has  worked  no  injury  to  the  parties.  (0 shorn  v. 
fke  State,  7  Ohu>,  212 ;  Harrmn  v.  Kelly  et  (d.  14  Ohdo,  502.) 

Judgment  a^inned*  . 

YoL  1—15 
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ELIAS  J.  CaElANDALL,  Plaintiff  in  Error,  v.  J.  B.  P. 
PIETTE  and  GREEN  0.  DAVIDSON,  Defendants  in 
Error. 

Error  to  YamhUL 


Wlieie  there  la  judionent  by  default  in  a  lower  court,  it  is  wholly  a 
matter  of  discretion  for  the  appellate  court  to  permit^  or  refuse, 
the  filing  of  an  answer,  or  making  defence. 

This  suit  waa  commenced  before  a  justice  of  the  peace,  and 
judgment  taken  by  default.  Plaintiff  in  error  appealed  to 
the  District  Courts  and  when  this  case  was  called  up  for  trial, 
applied  for  leave  to  file  the  following  answer :  '^That  on  the 
23d  day  of  January,  1854,  before  E.  D.  Harris,  a  justice  of 
the  peace  in  and  for  the  county  of  Yamhill,  a  trial  was  had 
and  judgment  rendered  in  favor  of  the  said  defendants,  <m 
the  same  cause  of  action  upon  which  the  present  acticm  was 
brought^' 

Objection  was  made  by  the  plaintiffs,  and  the  court  refused 
the  leave  as  prayed  for,  but  granted  leave  to  the  defendant 
to  answer  to  the  merits.  The  refusal  of  the  court  to  allow 
the  said  answer  to  be  filed  is  the  alleged  error. 

27.  Logan,  for  plaintiff  in  error. 

N.  Huber,  for  defendants  in  error. 

WiLLiAMB^  C.  J.  Defendant  allowed  judgmenttogoagainst 
liini  by  default  before  the  justice,  and  could  not,  for  that 
reason,  afterwards  appear  and  defend  as  a  matter  of  right; 
his  application,  therefore,  for  leave  to  answer,  was  addressed 
to  the  discretion  of  the  District  Court  That  court,  in  the 
exercise  of  such  discretion,  might  allow,  or  refuse  altogether 
the  application,  or  might  grant  it,  upon  such  terms  as  in  its 
judgment  were  just  under  the  circumstances.     We  cannot^ 
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as  a  general  practice^  overrule  the  exercise  of  discretion  by 
the  District  Court,  and  if  we  could,  there  is  no  very  apparent 
error  in  refusing  to  remove  a  legal  bar  to  plaintifiPs  defence, 
simply  to  enable  him  to  interpose  a  legal  bar  to  the  plaintiff's 
right  of  recoyeiT. 

Judgment  affirmed. 


WILLIAM  BAKER,  Plaintiff  in  Error,  v.  JOSEPH 
STOUGHTON,  Defendant  in  Error. 

Error  to  Columbia. 

Suit  cannot  be  maintained  upon  an  obli^tion  to  deliver  nmnd  or  hewed 
timber,  as  the  obligee  might  choose,  and  of  such  sice  and  length  as 
he  might  direct,  without  showing  that  defendant  {chHgor)  had 
ben  directed  as  to  the  timber  to  be  delivered. 

This  suit  is  bronght  upon  the  following  instrument  in 
writing: 

''$126.  MiHon,  Nov.  28,  1850.  On  or  hefore  the  first 
day  of  February  next,  I  promise  to  pay  L.  Q.  Whipple,  or 
bearer,  the  siun  of  four  hundred  and  twenty-five  dollars,  in 
rtmnd  or  hewed  timber,  as  he  may  choose,  and' such  size  and 
lengiSb.  as  he  may  direct;  said  timber  to  be  delivered  at 
Milton,  at  the  usual  place  for  vessels  to  take  in  the  same,  for 
value  received;  timber  to  be  at  the  highest  market  price. 

JosspH  Stouohton.*' 
The  plaintiff  avers,  in  his  complaint,  ^^that  all  and  every 
the  conditions  or  condition  precedent,  necessary  to  be  done 
or  performed  by  the  obligee  in  the  above  obligation,  were  duly 
performed  by  the  obligee,  but  that  defendant  has  failed  to 
pay,^  Ac 

Defendant^  in  his  answer,  denies,  that  he  is  indebted,  and 
'^denies  that  the  condition  or  conditions  precedent,  necessaiy 
to  be  done  or  performed  by  the  obligee,  in  the  said  obliga- 
tion,  have  been  performed.^ 
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The  verdict  of  the  jury  was,  that  the  holder  of  the  said 
promissory  note  did  not  perform  the  condition  precedent, 
niecessary  to  be  by  him  performed,  as  the  plaintiff  has  al- 
leged. Plaintiff  made  a  motion  for  a  new  trial,  which  was 
overruled,  and  judgment  given  for  defendant. 

2).  Logan,  for  plaintiff  in  error. 

A,  Campbell,  for  defendant  in  error. 

Williams,  C.  J.  Plaintiff  complains  of  this  decision  of 
•the  District  Court,  and  says  that  he  was  entitled  to  a  judg- 
ment in  this  case  for  the  amount  claimed,  without  showing 
that  he,  or  the  payee  of  said  note,  ever  gave  to  defendant  any 
directions  as  to  the  kind  or  size  of  the  timber  to  be  delivered 
thereon.  We  consider  this  position  untenable.  We  see  no 
reason  why  the  clear  and  express  understanding  of  the  par- 
ties should  not  be  carried  into  effect  Defendant  promised 
to  pay  the  amount  of  the  note  in  such  timber  as  the  holder 
thereof  might  call  for;  and  it  is  impossible  to  say,  with  truth, 
that  he  has  violated  that  promise,  until  it  appears  that  he 
has  been  called  upon,  as  stipulated  in  the  contract 

Plaintiff  does  not  deny  that  defendant  had  a  right  to  wait 
for  directions'until  a  reasonable  time  before  the  note  became 

■ 

due ;  but  that  then  it  was  his  right  and  duty  to  elect  as  to  the 
sort  of  timber  in  which  he  would  make  payment 

Perhaps  this  might  be  true,  if  defendant  was  to  pay,  at  a 
certain  time  and  place,  in  timber  of  a  certain  kind  and  di- 
mension, or  upon  such  other  terms  as  the  plaintiff  might 
prescribe;  but  in  this  case  there  was  no  alternative.  There 
was  no  other  way  for  defendant  to  determine  as  to  the  di- 
mensions of  the  timber,  except  from  the  directions  of  plain- 
tiff. But  it  is  said  that  defendant  was  bound  to  pay  in 
merchantable  timber,  without  any  directions.  This  assump- 
tion imposes  upon  defendant  a  responsibility  which  he  had 
no  reason  to  anticipate  from  the  contract  According  to  the 
express  agreement  of  the  parties,  plaintiff,  and  not  defendant. 
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was  to  decide  aa  to  the  kinds  of  lumber  to  be  delivered.  To 
ooDStrue  the  contract  as  contended  for  by  plaintiflF,  would  be 
to  open  the  door  to  litigations.  Parties  would  differ  as  to 
what  was  a  reasonable  time  before  the  note  became  due,  and 
as  to  what  was  merchantable  timber,  and  other  matters  that 
were  supposed  to  be  settled  in  the  agreement. 

The  doctrine  here  laid  down  is  reoognized  in  2  Wattft  R. 
page  139.    In  that  case,  H.  promised  to  pay  a  widow  $133 
per  year — a  part  in  cash,  and  the  residue  in  trade,  according 
to  her  wants,  to  wit :  grain,  meat,  hay,  &c.,  at  market  prices. 
The  only  question  in  the  case  was,  whether  the  plaintiff  could 
recover  the  value  of  the  specific  articles  without  proof  of  a 
demand  before  suit  brought     The  court  say:     ^^In  the  ^eae 
at  bar,  if  a  demand  be  necessary,  no  difficulty  exists  as  to.  the 
place,  as  it  is  evident,  from  the  contract,  that  both  parties 
had  reference  to  the  farm  on  which  they  resided  as  the  place 
where  the  articles  were  to  be  demanded  and  delivered.     The 
contract  is  for  the  delivery  of  the  grain,  hay,  meat,  &c.,  of  a 
stipulated  value,  as  they  may  be  wanted,  for  the  support  of 
the  widow.     She  may  elect  what  part   she   will   receive    in 
grain,  what  in  meat,  what  in  hay,  or  whether  she  will  receive 
the  whole  in  one  or  the  other  article,  or  in  any  other  corn- 
modify,  the  product  of  the  farm.    It  cannot  be  the  duty  of 
H.  to  make  a  tender;  for,  until  she  makes  a  demand,  it  is 
impossible  for  him  to  know  what  to  tender,  or  in  what  quan- 
tities, or  at  what  time.'' 

So,  in  this  case,  it  could  not  be  the  duty  of  defendant  to 
tender  timber;  for,  until  plaintiff  gave  directions,  it  was  im- 
possible for  him  to  know  what  the  kind,  size  and  length  of 
the  timber  should  be. 

In  Boberts  v.  Beatly,  2  Penn,  B.  63,  it  is  said,  that  it  is 
not  the  duty  of  the  obligor  to  pay  or  deliver  the  specific  arti- 
cles mentioned  in  the  obligation,  when  the  time  of  delivery, 
the  natare  and  quality  of  the  article,  depend  upon  the  elec- 
tion of  the  obligee.  (See,  also,  20th  Wendell,  198;  5ih 
Cwm,  616.) 

Judgment  affirmed. 
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JOSEPH  PIN  et  aL,  PlaintifFs  in  Error,  t.  JAMES 
MOKEIIS,  Defendant  in  Error. 

Error  to  TamhUL 


One  in  possession  of  land,  claiming  under  the  donation  act,  cannot  be 
dispossessed,  by  action  at  law,  before  the  completion  of  his  four 
years'  residence,  when  the  contest  between  the  parties  has  been  de- 
termined in-  favor  of  the  occupant  by  the  surreyor-general. 


Plaintiffs  claim  the  land  detoribed  in  the  oomplaint,  as 
heirs  of  Joseph  and  Margaret  Pin,  deceased,  under  the  fourth 
section  of  the  donation  act 

Defendant,  among  other  things,  says^  in  his  answer,  that  he 
is  informed  and  believes  that  one  Joseph  B.  Rogers,  as  guar- 
dian of  the  minor  children  of  said  Joseph  Pin  and  Margaret, 
his  alleged  wife,  claimed  to  be  deceased,  filed  a  notification 
with  the  said  surveyor-general  on  the  25th  day  of  March, 
1853,  claiming  said  tract  of  land  on  behalf  of  said  alleged  mi- 
nor children  and  others,  through  alleged  residence  and  culti- 
vation of  said  land  by  the  said  Joseph  Pin,  senior;  and  that 
afterwards,  on  the  12th  day  of  June,  1855,  and  on  testimony 
and  certain  proofs  and  documents,  filed  with  said  surveyor- 
general,  had  a  hearing  and  determination  by  and  before  said 
oflScer,  touching  the  said  claim  so  made,  and  supported  as 
aforesaid.  That  this  defendant  was  notified  of  said  claim 
and  hearing,  attended  thereon,  and  had  his  rights  to  the 
premises  considered  by  said  officer;  which  said  hearing  was 
had,  and  said  premises  adjudged  in  his  favor  as  settler,  and 
against  said  minor  heirs  and  alleged  legal  representatives  of 
said  Joseph  Pin,  deceased. 

Plaintiffs  demur  to  the  portion  of  the  answer  above  set 
forth,  and  say  that  it  constitutes  no  bar  to  their  ri^t  of 
covery. 
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If.  Elliott,  for  plaintifis  in  error. 

GampbeU  d  Pratt,  for  defendant  in  error. 

Williams^  C.  J.    Defendant^  as  the  pleadings  show/ went 
into  possession  of  the  land  in  dispute  in  January,  1852,  and 
tids  action  was  commenced  in  August,  1855,  so  that  plaintiffs 
brought  suit  before  def^idant  had  resided  upon  and  cultiva- 
ted said  land  for  four  consecutive  years^  as  required  by  the 
act  of  27th  September,  1850,  under  which  heholdsandclaims 
possession.    When  a  person  in  possession  of  public  land,  in 
a  controversy  with  another  claimant  before  the  surveyor-gen- 
eral, is  adjudged  by  such  o£Bicer  to  be  the  rightful  occupant, 
we  hold  that  the  courts  of  the  territory  cannot  reverse  such 
decision  so  as  to  disturb  the  possession  of  the  parly,  in  whose 
favor  it  was  made,  until  the  expiration  of  his  four  years'  resi- 
denoe.    Congress  has  organized  a  land  department  of  the 
government^  whose  business  it  is  made  to  determine   those 
questions  which  arise  out  of  the  disposal  of  the  public  lands, 
and  the  courts  of  the  country  cannot  interfere  to  regulate  or 
control  that  businessy  without  introducing  uncertainty  and 
oaofusion  into  the  whole  system.    Take  this  case  as  an  illus- 
tration :    Suppose  the  courts  disposses  def  endant,  and  so  pre- 
vent his  compliance  with  the  donation  act^  and  the  land  de- 
partment adheres  to  its  decision  against  the  rights  of  plain- 
tiffs   To  whom  will  the  patent  for  the  land  be  issued  {    We 
intimate  no  opinion  as  to  what  the  courts  of  the   territory 
would  do  in  case  defendant's  residence  and  cultivation  were 
complete,  or  he  held  the  patent;  but  upon  the  state  of  facts 
presented  here,  we  hold  the  answer  to  be  good,  and  overrule 
the  demuRWi 

JTadgment  for  defendant 


OASES 
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Supreme    Court    of  the    United    States 


TERBITOEY  OF  OREGON. 

BiOEiCBEB  Terk,  a.  D.  1856. 


GEORGB  H.  WILLIAMS,  Chief  J^imiim. 

J.  0.  WILSON,  OliA 


Dboxmbb^  Tebm^  a.  D.  1856,  i 

Buprmne  Court  of  the  JJ.  8.  for  the  Territory  of  Oregon,  j 

Ordered,— ThsLt  terms  af  the  Distri<$t  Courts  beheld  in  the 
city  of  Salem,  in  the  county  of  Marion,  on  the  first  MondajB 
in  April  and  September,  and  on  the  f  onrth  Mondays  in  May 
and  October,  annually,  until  otherwise  ordered.  And  in  the 
city  of  Portland,  in  the  county  of  Multnomah,  on  the  fifth 
Ifonday  in  December,  1856 ;  and  thereafter^  on  the  first  Mon- 
days in  May  and  October,  and  the  third  Mondays  in  June 
and  Kovember,  annually,  until  otherwise  ordered*  And  in 
tile  village  of  Boseburg,  in  the  county  of  Douglas^  on  the  first 
ITondays  in  March,  May,  September  and  November,  annn* 
ally^  until  otherwise  ordered,  and  do  limit  the  duration  of 
'aid  term  to  six  days  each. 
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POSEY  WILLIAMS,  Plaintiff  in  Error,  v.  HENRY  M. 

KNIGHTON,  Defendant  in  Error. 

Error  to  Columbia. 


A  eomplaint  upon  a  promissory  note,  which  omits  to  state  that  the  Bote 
was  then  due,  is  insufficient. 


Knighton  took  judgment  bj  default  against  Williams  in 
the  District  Court,  upon  a  complaint  which  states,  ''that  he 
has  a  cause  of  action  against  the  defendant,  and  expects  to 
recover  judgment  for  five  hundred  dollars,  with  interest,  &c., 
as  per  a  certain  promissojy  note,  which  he  holds  against  him, 
for  five  hundred  dollars,  bearing  interest^  &c.^  dated  Feb- 
ruary 26th,  1866/* 

27.  Logan,  for  plaintiff  in  error. 

B.  P.  Boise,  for  defendant  in  error. 

Olnbt^  J.  Waiving  all  other  questions,  it  does  not  appear 
that  the  note  was  due.  This  cannot  be  implied  from  the 
allegations  that  he  has  a  cause  of  action  against  the  defend- 
ant That  is  a  conclusion  of  law.  The  pleader  should  state 
the  facts  which  he  thinks  gives  a  right  of  action,  and  not  keep 
back  those  facts,  and  offer  the  court  his  opinion.  If  one  fact^ 
necessary  to  a  right  of  action,  be  omitted^  all  others  might 
as  well,  and  the  complaint  might  be  reduced  to  this,  ''that  the 
plaintiff  has  a  cause  of  action  against  the  defendant  for  five 
hundred  dollars,  for  which  he  asks  judgment" 

The  complaint  is  insufficient^  and  the  judgment  muH  he 
reversed. 


CASES 
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Supreme    Court    of  the    United    States 


TEBBITOBY  OP  OREGON. 


AnsusT  Tbbm,  A.  D.  1867. 


GEORGE  H.  WILLIAMS,  Chief  JuHie^ 
CYRUS  OLNBY  ajxd  f  ,  .^,^#^  j^u,^ 

J.  Q.  WILSON^  Olati^ 


August  Tskm,  1867, 
Supreme  Court  of  the  U.  8.  for  the  Territory  of  Oregon*  f 

Ordered, — That  a  term  of  the  District  Court  be  held  at 
the  city  of  Salem/  in  the  county  of  Marion,  on  the  third 
Monday  in  September,  instead  of  the  first  Monday  in  Sep- 
tember; and  on  the  third  Monday  in  November,  instead  of 
the  fourth  Monday  in  October.  And  in  the  village  of  Eose- 
borg,  in  the  county  of  Douglas,  on  the  second  Monday  in 
October,  instead  of  the  first  Monday  in  September;  and  on 
the  third  Monday  in  November,  instead  of  the  first  Monday 
in  November,  for  the  year  1857. 
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STEPHEN  COFFIN^  Plaintiff  in  Error,  t.  HANNER, 
JEITNIKraS  &  CO.,  Defendants  in  Error. 

Error  to  Clackamas. 

Upon  motion  for  affirmanoe  of  judgment  below;  with  an  allowance  of  ten 
per  cent,  damages,  as  provid^  by  statute,  when  it  is  uncertain 
whether  the  writ  of  error  was  taken  in  good  faith  or  not»  damages 
were  not  allowed. 

A.  E,  Wait,  for  defendants  in  error. 

Olney^  J.  The  plaintiff  fails  to  prosecute  his  writ  of  error, 
and  it  is  suggested  that  his  attorney  is  detained  away  from 
this  court  by  sickness.  The  Chief -Justice  who  tried  this  cause, 
reports  that  the  claim  was  a  very  old  one ;  and  the  evidence 
was  such  as  to  leave  it  doubtful  whether  the  verdict  is  or  is 
not  in  accordance  with  truth.  It  being  uncertain  whether 
the  writ  of  error  was  not  taken  in  good  faith,  the  Chief-Jus- 
tice hesitates,  in  a  case  of  uncertain  merits,  to  impose  a  dis- 
cretionary penalty,  and  I  am  willing  to  defer  to  his  opiniozu 

Judgment  aflSrmed  without  penalty. 
# 

Deadt^  J.,  dissents  as  follows :  Judgment  affirmed  without 
argument  On  motion  of  defendants'  counsel,  the  court  re- 
fuses to  asses  ten  per  cent  damages.  From  this  judgment 
I  dissent ;  because,  it  is  manifest  that  the  cause  was  brought 
to  this  court  for  delay;  the  plaintiff  in  error  having  only 
availed  himself  of  the  forms  of  law  to  bring  this  cause  into 
this  court,  and  thereby  retain  the  amount  of  the  judgment 
in  his  own  hands,  instead  of  paying  the  same  to  the  defend- 
ants, according  to  the  determination  of  the  said  judgment. 

The  plaintiff,  having  chosen  to  retain  the  money,  as  he 
might  do  under  the  law,  it  is  the  duty  of  the  court  to  give 
the  defendants  that  compensation  which  the  statute  has  in- 
tended they  should  receive  in  such  cases. 
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Kor  do  I  think  the  court  is  at  liberty  to  consider  the  merits 
of  the  judgment,  or  the  hardship,  real  or  fancied,  which  it 
^^7  impose  on  the  plaintiff.  Such  questions  are,  of  course, 
^^rged  in  the  judgment  itself. 


Avovwr  Tjsbu,  A.  D.  1858^ 
Supreme  Covrt  of  fhe  U.  8.  for  the  Territory  of  Oregon.  J 

Ordered,  That  terms  of  the  District  Court  be  held  in  the 
city  of  Salem,  in  the  county  of  Marion,  on  the  first  Mondays 
in  April  and  September,  and  the  fourth  Monday  in  May, 
and  the  first  Monday  in  November,  annually,  until  otherwise 
ordered.  And  in  the  city  of  Portland,  in  the  county  of 
Multnomah,  on  the  first  Mondays  in  May  and  October,  and 
the  third  Mondays  in  June  and  November,  annually,  until 
otherwise  ordered.  And  in  the  village  of  Boseburg,  in  the 
county  of  Douglas^  on  the  first  Mondays  in  March,  May, 
September  and  November,  annually,  until  otherwise  ordered, 
and  limit  the  duration  of  each  term  to  six  days. 


No  written  opinions  were  given  at  the  AvgoBt  Term,  1868. 


%»n 


tlOngim] 


JUDGES 


OF  THS 


r 

Spie  Court  of  the  State  of  Oiegon 


AAKON  SL  WATT,  elected  1850,  Chief  Juttio9,  resigned  Hay  1,  180£. 

MATTHEW  P.  DEADY,  elected  1869,  Tesigned. 

REUBEN  P.  BOISE,  elected  1859,  Chief  Juetiee,  May  Ut,  1802. 

SILET  E.  8TRATT0N,  elected  1859. 

PAINE  P.  PRIM,  appointed  1859,  (vice  Dbadt.) 

PAINE  P.  PBIM,  «leeted  1860. 

WILLIAM  W,  PAGE,  apppinted  1862,   (vtoe  Wait.) 

Salaiy— $2,000. 

J.  Q.  WILSON,  Olerh,  Few. 


CcmsHhiiumdl  pttyoisicn  in  reference  to  the  Supreme  O&uH 

of  Oregon;  article  tth,  section  2dL 

'The  Supreme  Court  shall  consist  of  four  justices,  to^be 
chosen  in  districts,  by  the  electors  thereof,  who  shall  be  citi- 
zens of  the  United  States,  and  who  shall  have  resided  in  the 
State  at  least  three  years  next  preceding  their  election,  and 
after  their  election  to  reside  in  their  respective  districts.  The 
number  of  justices  and  districts  may  be  increased,  but  shall 
not  exceed  five,  until  the  white  population  of  the  State  shall 
amount  to  one  hundred  thousand;  and  shall   never  exceed 

Section  3.  The  judges  first  chosen  under  this  constitution 
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shall  allot  among  themselves  their  terms  of  office,  so  that  the 
term  of  one  of  them  shall:  ei^ife  in  two  jears,  one  in  four 
years,  and  two  in  six  years;  and  thereafter,  one  or  more  shall 
be  chosen  every  two  years,  to  serve  for  the  term  of  six  years. 

Section  4.  Every  vacancy  in  the  office  of  judge  of  the  Su- 
preme Cpui:j;  shall,  be  filled  by  election  for  the  remainder  of 
!9ie^ vacant  tprm,  unlieBB  it  would  empire  at; the  next  election; 
arid-until  so"  filled,  or  when  it  would  so  expire,  the  governor 
shall  fill  the  vacancy  by  appointment. 

Section  5.  The  judge- who  has  the  shortest  term  to  serve, 
or  the  oldest  of  several  having  such  shortest  term,  and  not 
holding  by  appointment^  shall  be  Chief -Justice. 


An  Act  to  fix  the  times  and  places  of  Tiolding  the  Tetme  of 
the  Supreme  and  Circuit  Courts/*  passed  June  Sd,  185'&. 


Section  1.  Be  it  enacted  by  the  Legislative  Assemhly  of 
the  State  of  Oregon,  That  a  term  of  the  Supreme  Court  shall 
be  held  at  the  seat  of  government,  on  the  first  Monday  of 
December  next,  an4  thereafter,  at  the  sei^i  of  goveniment, 
on  the  second  Monday  in  December;  and  at  Portland,  in  the 
county  of  Multnomah,  on  the  second  Monday  in  July,  imnu- 


OASES 

ARGUBD  AND  DETEBMINRD 

IN  ^BM 


Supreme  Court  of  the  State  of  Oregon 


DmnnBCB  Tnnc.  A.  P.  1850. 


AARON  E.  WAIT3  OMef  Jusiioe. 
B£UBEN  P.  BOISE.         ^ 
RILET  £.  STUaTTON*     }  Associate  JusiieeM, 
PADfffi  P.  PRIli,  J 

J.  0.  WILSON^  CfUrh. 


— » * 


Beosmbeb  Tebm^  1869^ 
Supreme  Court  of  the  State  of  Oregoru 


} 


Ordered, — ^tbat  the  clerk  be  authdrused  to  tax,  as  a  part  of 
the  ooste  against  the  losing  party,  the  sum  of  three  dollars  in 
each  canse^  as  fees  for  recording  the  opinion  of  the  court 

dierdiL 


PLEASAUT  HOWELL,  Plaintiff  in  Error,  t.  STATE  OP 

OEEQON,  Defendant  in  Error. 

Error  to  Mcucioru 

1.  Under  the  statute,  it  is  not  necessary  for  the  jury  to  assess,  in  their 
Terdlct  the  value  pf  the  property,  stolen,  when  the  propevjkf  is  al- 
leged to  he  of  a  specific  value. 

t  Under  the  statute,  "in  every  case  in  which  punishment  in  the  pen- 
itemtiary  is  awarded,  ftic;,  the  form  pf *  the  sentenos  shi^  hc^  that 
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be  be  punisbed  by  confinement  at  bard  labor;  and  be  may,  also, 
be  sentenced  to  solitary  confinement  for  such  *  term  as  tbe  court 
shall  direct,  not  exceedinf^  twenty  days  at  one  time/'  &c.  A  sen- 
tence of  "one  year's  solitary  conflnemepit,  and*  kept  at  bard  labor," 
&c.,  is  unauthorized,  and  is  error. 

8.   The  court  below  might  amend  the  record  daring  tbe  term,  and  make 
it  responsive  to  the  facts. 

4.   In  criminal  causes,  this  court  may  afObrm  or  rererse  the  judgment 

below;  but  cannot  modify  it. 

•  ' .    •  •  '  ■       '       .         -  I  >      • 

i 

At  the  September  term,  A.  D.  1859,  of  the  Circuit  Court 
for  the  county  of  Marion,  Pleasant  Howell  was  tried  and 
convicted,  upon  an  indictment  for  larceny,  for  having  felo- 
niously taken  and  carried  away  sixty-one  dollars,  to  wit; 
three  twenty-dollar  pieces  of  gold  coin,  and  two  half-dollar 
pieces  of  silver  coin,  lawful  money  of  the  United  States,  the 
personal  property  of  Daniel  Brock."  The  verdict  of  the  jury 
was  as  follows,  to  wit: 

"State  of  Obeoon  v.  Pleasabtt  Howell. 


t 


We,  the  jwy>  in  tbe  above  cause,  find  the  defendant  guilty. 

John  Q,  Wij^soisf,  Foreman/' 

;  Upon  which  verdict,  the  said  Howell  was  "aentenqed  to  one 
year's  solitary  confinement,  and  kept  at  hard  labor  in  the 
penitentiary  of  this.  State." 

Of  the  errors  assigned,  those  mainly  relied  upon  for  the 

» 

reversal  of  the  judgment  are  as  follows : 

"8.  The  value  or  amount  of  the  property  stolen  is  not 
stated  in  the  rerdiVt. 

"4.   The  sentence  of  the  court  is  without  authority  of  law. 

"5  Thfe  s^ntfeTK'p  U  not  in  the  form  and  manner  as  pre- 
scribed by  statute.^ 

0.  H.  Williama,  for  plaintiff  in  error. 

J.  0.  Wilson,  prosecuting  attorney,  for  defendant  in  error. 

Per  Wait^  C.  J.  Upon  trial  for  stealing  property  of  a 
specified  value,  it  is  not  necessary,  under  our  statute,  that  the 


'I 
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jvxj  should  retum  in  their  verdict  the  yalue  of  the  property 
stolen.  If,  as  in  some  States^  the  owner  of  stolen  property 
vrovld  be  entitled  to  recover  double  or  other  multiplied  value 
of  the  properly  stolen,  then  here,  as  there,  a  reason  would  ex- 
ist for  a  finding  and  retum  by  verdict  of  the  value  of  the 
property  stolen.  The  verdict  in  this  case  implies  that  the 
defendant  is  guilty  as  charged. 

There  is  nothing  in  our  statute  which  requires  that  tibe 
value  of  the  property  stolen  should  be  returned  in  the  ver- 
dict, and  we  have  no  law  by  whieh  any  person  would  be 
benefited  or  injured  by  such  a  retum.  The  law  does  not 
require  the  doing  of  an  unnecessary  thing,  and  as  such  a 
retum  was  imnecessary,  it  was  properly  omitted. 

The  4th  and  5th  points  assigned  are  substantially  the  same 
and  will  be  considered  together.  Was  the  sentence  such  as 
was  authorized  by  law  t 

No  authorities  have  been  cited  upon  this  question.  By  our 
general  laws  providing  for  indictments  in  criminal  cases,  it  is 
provided,  that  ^4n  every  case  in  which  punishment  in  die 
penitentiary  is  awarded  against  any  convict,  the  form  of  the 
sentence  shall  be,  that  he  be  punished  by  oonfinement  at  hard 
labor;  and  he  may  also  be  sentenced  to  solitary  confinement 
for  such  term  as  the  court  shall  direct^  not  exceeding  twenty 
days  at  one  time;  and  in  execution  of  such  puniAment,  the 
solitary  imprisonment  shall  precede  the  punishment  by  hard 
labor,  unless  the  court  shall  otherwise  order."  ^  (Statutes  of 
Oregon,  eec,  5,  page  874.) 

As  far  as  this  provision  of  law  is  concerned,  it  is  entirely 
dear  that  the  court  below  was  authorized  to  sentence  the 
defendant  to  ^'solitary  imprisonment^  not  to  exceed  twenty 
days  at  one  time ;"  and  that  it  had  no  power  to  sentence  him 
to  "one  year's  sditary  confinement" 

But  it  is  insisted  by  counsel  for  State,  that  the  act,  entitled 
''An  act  to  provide  for  the  election,  and  to  define  the  duties 
of  a  superintendent  of  the  penitentiary,"  passed  Januaiy  28, 
1857,  abolishes  solitaiy  imprisonment  That  act  repeals  all 
lawa^  and  parts  of  laws  in  conflict  therewith^  and  pitmdea 
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that  ^'it  shiill  be  lawful,  and  is  hereby  m^de  the  duty  of  said 
superintendent  and  keeper,  to  employ  all  convicts  in  the 
penitentiary,  so  far  as  they  may  deem  practicable,  in  labor 
in  and  upon  the  penitentiary  buildings  and  grounds,  or  in 
mechanical  pursuits,  within  the  penitentiary,  if  deemed  prac- 
ticable/'    . 

It  is  by  no  means  clear  that  this  provision  of  law  does 
abolish  solitary  imprisonment.  Before  the  enactment  of  that 
law,  confinement  at  hard  labor  was,  as  it  is  now,  a  necessary 
part  of  every  sentence  of  imprisonment  in  the  penitentiary. 
That  act  does  not  specifically  abolish  '^solitary  imprisonment, 
I  nor  does  it  originate  the  punishment  of  hard  labor ;"  but  it 

I  does  direct  uiken  and  in  what  such  labor  shall  be  employed; 

I  as  ^^in  and  upon  the  penitentiary  buildings  and  grounds,  or 

j  in  mechanical  pursuits  within  the  penitentiary,   if   deemed 

I  practicable."     But,  suppose  it  is  true  that  solitary  imprison- 

ment is  abolished,  and  that  our  courts  have  no  authority  to 
punish  by  solitary  confinement  for  ^twenty  days,"  does  it, 
therefore,  follow,  that  the  defendant  was  lawfully  sentenced 
to  ^^ne  year's  solitary  confinement  ?"  We  think  not.  It  ia 
'said  that  the  sentence  of  the  learned  judge  in  the  court  be- 
low, as  orally  announced,  was  not  as  it  is  recorded,  and  that 
the  word  "solitary"  was  inserted  by  the  clerk,  under  the 
supposition  that  it  was  his  duly  to  do  so;  but  the  record,  as 
signed  by  the  judge,  and  as  it  comes  before,  this  court,  shows 
that  the  defendant  was  and  is  "sentenced  to  one  year's  soli- 
taiy  confinement."  No  application  is  made  to  amend  the 
record,  and  it  is  not  claimed  that  this  court  has  the  powar  to 
do  so.  In  a  civil  case,  this  court  has  the  power  to  modify  a 
judgment  of  the  Circuit  Court;  but  in  a  criminal  case,  the 
judgment  of  the  Circuit  Court  must  be  either  afiSrmed  or  re- 
versed. During  the  term,  the  court  below  might  have 
amended  the  record  according  to  the  fact  The  judge  was 
the  livit^  record  of  his  court  during  the  term,  and  poeaeaied 
the  power  to  so  amend  or  modify  ity  as  to  make  it  oonfonn 
to  l4w. 
SeotiotL .  18^  page  266,  of  the  atatutea,  pnmdesy  that  *^ 
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indictment  shall  be  decreed  iBsufficient,  nor  shall  the  trial 
judgment,  or  other  proceedings  thereon,  be  affected  by  reason 
of  a  defect  or  imperfection  in  matter  of  form,  which  does  not 
tend  to  the  prejudice  of  the  snh^Btial  rights  of  the  defend- 
ant, upon  the  merits."     It  is  insisted  that  this  provision  of 
law  authorizes  this  court  to  overlook  the  errors  in  the  record 
under  consideration.;  but  this  provision  of  law  only   applies 
to  the  "insuflficiency"   of  the   indictment,   and  to   a   "trial, 
judgment,  or  other  proceeding^'  under  an  insufficient  indict- 
ment.    The  sufjficiency  of  the  indictment,  in  the  case  at  bar, 
is  not  questioned.     The  spirit  and  reasonable  intendment  of 
this  provision  of  law  is,  that  if  an  indictment  is  defective,  or 
imperfect,  in  matter  of  form,  and  trial,  judgment,  or  other 
proceeding  is  had  upon  it  such  proceeding  will  not  be  affected 
by  reason  of  such  defect  or  imperfection ;  but  it  has  no  pos- 
sible applicatioin  to  an  unauthorized  judgment  rendered  un^ 
der  a  su£Scient  indictment  This  court,  then,  must  take  the 
judgment  of  the  court  below  as  it  is.     We  have  no  power  to 
take  from,  add  to,  or  modify  it  It  must  speak  for  itself,  and 
stand  or  faU  as  in  law  it  is  authorized  or  unauthorized.     The 
record,  as  it  comes  and  remains  before  us,  shows  that  the  de- 
fendant was  "sentenced  to  one  year's  solitary  confinement, 
and  kept  at  hard  labor  in  the  penitentiary  of  this  State.'' 

If  this  sentence  was  authorized  by  law,  the  judgment 
should  be  affirmed ;  if  not  authorized  by  law,  it  should  not  be 
affirmed  as  law,  but  should  be  reversed. 

We  think  that  the  sentence  was  unauthorized  by  law,  and 
hei^oe,  that  the  judgment  of  the  court  below  should  be  le- 
▼eraed,  and  a  new  trial  granted. 

Judgment  reversed  and  a  new  trial  granted. 

Stbattoit^  J.,  not  concurring* 
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JOHN  B.  JACKSON,  Plaintiff  in  Error,  r.  JOSEPH 
SHABEF  and  ALMOBAN  HILI^  Defendants  in 
Error* 

Error  to  Washingtork 

1.  Upon  an  allegation  in  a  complaint  for  the  delivery  of  wheat,  that 
^Hieretofore,  to-wit,  abont  and  previous  to  the  first  day  of  October, 
A.  D.  1857;"  it  is  not  error  for  the  court  to  allow  evidenoe  ot  the 
"delivery  of  wheat  in  April,  1867." 

2.  The  rejection  of  testimony,  cumulative  in  its  character,  and  no 
reasonable  ground  existing  to  believe  its  introduction  would  change 
the  verdict,  is  not  error  for  which  judgment  should  be  reversed. 

Befobb  the  Jnne  term,  1859,  of  the  Circuit  Court  for 
Washington  County,  Sharff  and  Hill  instituted  suit  against 
Jackson,  defendant,  for  the  recovery  of  damages  on  breach 
of  a  wheat  and  flour  contract 

The  complaint  alleges  that  the  contract  was  entered  into, 
^^eretofore,  to  wit,  about  and  previous  to  the  first  day  of 
October,  A.  D.  1867/'    The  defendant  denies  the  contract  as 
stated  by  the  plaintiffs,  and  alleged  a  different  one;  he  also 
denied  all  indebtedness  to  them,  and  alleged,  that  on  the  15tb 
of  March,  1858,  a  settlement  was  made  between  the  parties, 
and  a  due  bill  for  $60  executed  by  him  to  them  for  the  bal- 
ance due,  which  due  bill  had  been  since  paid.  The  plaintiffs, 
in  reply,  denied  the  contract  as  alleged  by  the  defendant  and 
admitted  that  the  note  specified  by  him  was  given  bat  that 
it  was  given  upon  a  horse  trade  and,  not  in  settlement,  and 
that  no  settlement  had  taken  place.    Upon  the  trial  the  plain- 
tiffs offered  to  prove  the  delivery  of  wheat  in  defendant's  mill 
in  April,  185Y,  which  was  objected  to  by  the  defendant,  but 
allowed  by  the  court,  and  excepted  to.     The  defendant,  upon 
the  trial,  after  having  proved  that  a  due  bill,  dated  March  15, 
1858,  for  fifty  dollars,  executed  by  him  to  plaintiffs,  had  been 
paid,  taken  up,  and  his  name  torn  off,  offered  such  due  bill  in 
evidence;  which  was  overruled  by  the  court>  and  excepted 
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to.     The  rulings  of  the  court,  and  the  exceptions  thereto,  ap- 
pear in  the  bill  of  exceptions. 

Williams,  for  plaintiff  in  error. 


Logan,  for  defendants  in  error* 

Watt^  C.  J.  The  only  qn^tions  for  the  consideration  of 
the  court,  are,  whether  the  court  below  erred,  either  in  allow- 
ing proof  of  the  delivery  of  wheat  in  April,  1858,  or  in  refus- 
ing to  permit  the  introduction  of  the  due  bill  in  evidence. 

The  complaint,  in  alleging  the  contract  to  have  been  en- 
tered into  '^retofore,  to  wit,  about  and  previous  to  the  first 
day  of  October,  A,  D.  1857,"  is  singularly  indefinite;  but 
we  know  of  no  rule  of  law  which  makes  it  error  in  jx  court 
to  permit  the  introduction  of  such  evidence  as  is  pertinent  to 
the  issue,  even  under  indefinite  pleadings. 

The  admission  of  evidence  of  the  delivexy  of  wheat  in 
April,  1857,  that  being  "previous  to  the  first  day  of  October, 
A.  D.  1857,*'  cannot  be  regarded  as  error.  If  a  party  goes  to 
trial  upon  an  issue,  he  cannot  exclude  evidence  pertinent 
thereto.  . 

In  refusing  to  prevent  the  introduction  of  the  due  bill  in 
evidence,  the  court,  at  most,  but  excluded  evidence,  cumu- 
lative in  its  character,  to  establish  a  fact  substantively  ad- 
mitted in  the  pleadings. 

If  this  court  had  reasonable  grounds  for  believing  that  the 
admission  of  the  evidence  would  have  changed  the  verdict, 
then  the  ruling  of  the  court  below  would  be  regarded  in  a 
different  light ;  but  nothing  appears  inducing  that  belief. 

We  think  that  there  was  no  error  in  the  court  below  for 
which  its  judgment  should  be  reversed. 

Judgment  affirmed* 
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HENRY  M.  FRISBIE,  Plainfiff  in  Error,  v.  STATE  OF 

OREGON,  Defeudant  in  Error, 

Error  to  Polk. 


\ 

1 


1.  The  State  need  do  no  more  than  to  prove  the  sabetantive  offenoe 
charged. 

2.  Under  an  allegation  of  the  sale  of  a  particular  kind  of  spirituona 
liquor,  the  proof  of  selling  any  kind  of  spirituoos  liquor  would  suf^ 
port  the  indictment. 

8.  The  allegation  of  the  kind  of  liquor  beinff  under  a  "videHoet,**  would 
excuse  the  State  from  strict  proof,  imJesB  the  matter  would  be  e»- 
aentially  deBcriptive. 

At  the  November  term  of  the  Circuit  Court  of  Polk 
County,  1859,  the  plaintiff  in  error  was  convicted  of  selling 
spirituous  liquors  in  quantity  less  than  one  quarts  without 
license,  to  wit,  one  gill  of  whiskey,  4x5* 

0.  H.  WilliamiSj  for  plaintiff  in  error. 

J.  O.  Wilson,  prosecuting  attorney. 

Stratton,  J,  So  much  of  the  indictment  as  is  necessary 
to  be  set  out  in  this  case,  is  in  the  following  words:  "The 
said  Henry  M.  Frisbie,  on  the  first  day  of  November,  A.  D. 
1859,  at,  &C.,  unlawfully  did  sell  to  one  Stephen  Waymire 
spirituous  liquor,  in  quantity  less  than  one  quart,  to  wit, 
one  gill  of  whiskey."  On  the  trial  the  prosecutor  did  not 
prove  distinctly  that  the  liquor  was  whiskey,  as  stated  under 
the  Videlicet;  thereupon  the  defendant  below  asked  the  court 
to  instruct  the  jury,  "that  they  must  be  satisfied  from  the  evi- 
dence that  the  liquor  sold  was  whiskey,"  which  instruction 
the  court  refused  to  give ;  but  the  court  did  instruct  the  jury, 
that  if  they  were  satisfied  that  the  liquor  sold  was  spirituous 
liquor,  that  was  sufficient  to  warrant  a  conviction.  To  the 
refusal,  and  to  the  charge  as  given,  exceptions  were  taken  bj 
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the  defendant  below,  and  tfaej  are  now  assigned  as  errors,  and 
present  the  only  points  for  the  consideration  of  this  court 

The  general  rale  is,  that  the  indictment  must  disclose  upon 
its  face  a  crime,  charged  in  apt  and  proper  words,  and  the 
prosecution  is  bound  to  do  no  more  than  prove  the  substantive 
offence  charged*  All  unnecessary  words  may,  on  the  trial,  or 
in  arrest  of  judgmenl^  be  rejected  as  surplusage,  if  the  indict- 
ment would  be  good  were  they  omitted.  (Wharton  Or.  Law, 
228;  Irf  Archibold's  Or.  PI  94;  17  Wendell,  478.) 

Under  the  Statutes  of  Oregon,  the  offence  is  fully  com- 
mitted, when  any  person  shall  sell,  &c.,  spirituous  liquors 
without  license,  in  less  measure  than  one  quart;  and  it  was 
not  essential  that  the  prosecution  should  allege  the  kind  of 
liquor  sold.      (38  New-Hampshire  Rep.  888.) 

But,  it  is  said,  that  having  alleged  the  sale  of  a  particular 
kind  of  liquor,  the  State  is  held  to  the  proof  of  that  particular 
kind.  Thifi  is  not  conceded.  On  the  contrary,  we  think  the 
proof  of  any  kind,  and  any  quantity  less  than  one  quart  of 
spirituous  liquors^  would  have  supported  this  indictment. 
{Wharton  Am.  Or.  Law,  715;  Brook  v.  Oommonwealth,  6 
Leigh,  634.) 

It  may  be  further  remarked,  that  the  allegation  of  the  kind 
of  liquor  is  placed  under  a  tddelieet.  This  would  have  ex- 
eased  the  State  from  sitrict  proof,  unless  such  matter  became 
sssentialty  descriptive  of  the  offence.  (1  Oreenleaf  BtK  sec 
61) 

There  iB  no  pretence  that  such  is  the  case  hera 
We  think  there  is  no  error  in  the  record,  and  the  judgment 
must  be  afiSrmed* 
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THE  STATE,  on  the  relation  of  DEAN  BLANCHARD, 
PlaintiflE  in  Error,  v.  THOMAS  H.  SMITH,  Defend- 
ant  in  Error. 

Error  to  Colvmbia. 

1.  Under  the  statute,  a  county  clerk  has  not  onlj  ministerial,  but 
quasi- judicial  powers  and  duties. 

2.  The  appointment  bj  him  of  a  deputy,  dothed  with  sueh  powers, 
Ac.,  must  be  expressly  authorized  by  statute. 

This  action  was  brought  in  the  court  below  to  oast  the  de- 
fendant in  error  from  the  office  of  clerk  of  Ciolumbia  Connty, 
held,  as  he  claims,  by  virtue  of  an  election  to  said  office  on 
the day  of  June,  A.  D.  1869.  The  plaintifiF  claims  un- 
der the  election  of  June,  1858 ;  and  at  the  time  of  the  alleged 
usurpation  of  defendant,  his  term  of  office  had  not  expired. 

There  was  a  trial,  and  verdict  for  the  defenddnt 

Kelly,  for  plaintiff  in  error. 
Page,  for  defendant  in  error. 

Stbatton^  J.  This  cause  is  here  upon  exceptions  taken  at 
the  trial  to  the  charge  of  the  court  Several  questions  are 
raised  in  the  record,  but  as  one,  and  really  the  only  one  relied 
upon  by  the  plaintiff  will  decide  the  matter  in  controversy, 
that  alone  may  be  considered. 

It  was  not  seriously  contended  that  Blanchard  was  always 
so  present  at  his  office,  and  ready  to  discharge  his  duties  in 
person,  as  to  save  it  from  being  declared  vacant  by  the  proper 
authorities;  but  it  is  alleged  that  he  had  a  legally  appointed 
deputy.  The  court  was  asked  to  instruct  the  jury,  that  *T)ean 
Blanchard,  the  derk,  being  a  ministerial  officer,  had  power 
to  appoint  a  deputy,  and  the  acts  of  the  deputy  are  valid.'* 
This  instruction  the  court  refused  to  give,  which  refusal 
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excepted  to^  and  is  now  aflsigned  as  error.  Can  a  oounly 
derk,  under  the  Statutes  of  Oregon,  appoint  a  deputy?  At 
ODnuDon  law  it  is  not  doubted  that  an  ofiBeer,  whose  duties 
are  purely  ministerial,  could  appoint  a  deputy ;  but  it  is  con* 
oeived  that  count;  derks,  under  the  statutes  of  this  State, 
are  dothed  with  powers  and  duties  not  only  ministerial,  but 
qnasi-judicial — such  as  administering  oaths,  taking  deposi* 
tions,  acknowledging  deeds,  &c  To  delegate  such  powers 
he  must  be  expressly  authorized  by  statute.  It  is  enough  to 
saj  that  there  is  no  such  express  power  conferred  by  law 
upon  our  county  dorks. 

Judgment  is  a£Srmed. 


OBADIAH  D.  HOXIE,  Plaintiff  in  Error,  ▼.  WILLIAM 

HODGES,  Defendant  in  Error. 

Error  to  Jackson. 

m 

L  Pftrol  oQntemponiiieoas  testimony  is  inadmissible  to  contradict  or 
mxy  the  terma  d  a  Tslid  written  inatnunent. 

a.  This  court  mnat  be  guided  by  wbst  appeara  on  the  face  of  the 
record. 

a.  A  eonaiderstioii  being  good  aa  to  one  joint  obliflor,  la  good  aa  to  the 
others,  and  cannot  be  aerered. 

DxFENBAKT  In  eTTOT,  tbo  plaintiff  below,  brought  suit  on 
the  following  note: 

'Tor  value  received,  I  promise  to  pay  to  William  Hodges 
the  sum  of  aiz  hundred  aifd  thirty  dollars^  twelve  nlonl^ 
fram  date. 

(Signed,)  O.  D.  Hoxib, 

Oetober  SSth,  1856.  Qxo.  W.  Hozib/' 

0.  W.  Hozie  made  no  defence,  and  judgment  was  rendered 
IgpuDst  him  by  dafault    O;  D.  Hozie  answered,  and  in  sab* 
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stance  alleged  that  he  did  not  sign  the  note  at  the  time  of  its 
execution  and  delivery  by  Q,  W.  Hoxie,  but  some  months 
afterwards,  and  then  not  as  a  principal  but  as  a  witness.  To 
this  answer  there  was  a  demurrer,  and  demurrer  being  over- 
ruled pro  forma,  the  defendant  in  error,  the  plaintiff  below, 
replied,  traversing  the  allegation  that  the  note  was  signed  as 
a  witness,  and  not  as  a  principal.  In  this  state  of  the  plead- 
ings the  case  was  submitted  to  the  court  sitting  as  a  jury. 
The  plaintiff  below  offered  the  note  in  evidence  and  rested. 

The  defendant  then  offered  the  deposition  of  Charles  S. 
Jones,  to  show  that  the  note  was  signed  as  a  witness  and  not 
as  a  maker.  The  note  offered  by  the  plaintiff  being  regular 
and  fair  upon  its  face,  this  evidence  was  rejected,  on  the 
ground  that  it  would  be  admitting  parol  evidence  to  contra- 
dict a  written  instrument.  There  was  a  finding  for  the  plain- 
tiff below,  and  judgment  thereon* 

Dowell,  for  plaintiff  in  error. 

Beedj  for  defendant  in  error* 

Stbatton^  J.  Exception  was  taken  to' the  rejection  of  the 
above  deposition,  and  that  is  now  assigned  as  the  first  error, 
and  presents  the  main  question  in  the  case. 

There  is  no  principle  of  law  better  established,  than  that 
parol  contemporaneous  evidence  is  inadmissible  to  contradict 
Dr  vary  the  terms  of  a  valid  written  instrument.  (lOreenr 
leaf  Ev.  275.)  It  is  not  that  an  unwritten  contract  is  leas 
binding  upon  parties  to  it,  in  a  legal  point  of  view,  than  one 
which  is  reduced  to  writing;  but  such  is  the  frailty  of  the 
memory  of  men — so  liable  are  they  to  misapprehension,  or 
honest  mistake,  without  regarding  the  temptation  to  corrupt 
misstatements,  where  there  is  but  a  narrow  chance  of  detec- 
tion — the  law  gives  preference  to  written  instmmentSi  as  the 
better  evidence  of  the  intention  and  understanding  of  the 
parties. 

All  experience  teaches,  that  when  a  contract  is  carefully 
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and  deliberately  reduced  to  writing,  it  forms  the  safest  and 
best  standard  from  which  to  judgip  of  the  intention  of  the 
parties.  The  general  rule  was  noi  questioned  on  the  argu- 
ment, but  it  is  said  that  this  case  does  not  fall  within  the  rale. 

Something  has  been  said  between  counsel  as  to  the  actual 
appearance  of  the  original  note,  and  the  position  of  the  named 
thereto^  but  it  is  conceived  that  this  court  is  to  be  guided 
only  by  what  appears  on  the  face  of  the  records.  A  copy  of 
the  note  is  there  set  out,  and  it  must  be  taken  to  be  a  true 
copy,  in  matter  and  form,  for  the  purposes  of  our  inquiry. 
The  instrument  upon  its  face  is,  in  all  respects,  perfectly 
regular  and  fair;  and  it  is  admitted  by  Hozie  that  he  signed 
the  note,  not  as  a  maker,  but  to  attest  the  genuineness  of 
the  paper. 

What  would  be  the  effect  of  the  testimony  if  admitted? 
Not  to  deny  the  execution  and  delivery  of  the  note  at  the 
time  when,  by  its  date,  it  purporte  to  have  been  given;  nor 
to  impeach  the  original  consideratipn ;  or  to  show  a  failure 
of  consideration;  or  to  taint  the  transaction  with  fraud  in 
any  manner.  Either  of  these  facts,  if  they  existed,  would 
have  been  a  good  defence.  It  is  not  to  be  doubted,  that  to 
admit  this  testimony  would  be  to  change  wholly  the  charac- 
ter of  this  instrument,  and  the  legal  obligations  of  one  of  the 
parties  thereto,  while  there  is  no  ambiguity,  nor  room  for 
doubt 

It  is  conceded  that  this  case  is  fully  within  the  principle 
laid  down  in  Hunt  v.  Adams,  7  Mass.  518;  Stachpole  v.  Ar- 
nold, 11  Mass.  27;  Dale  v.  Pope,  4  Littell,  167;  and  GfWft, 
Rogers  dk  Go.  v.  Wadsworth  ei  al.,  decided  at  the  last  temoi 
of  the  Supreme  Court  of  the  late  territory.  But  it  is  said 
there  was  ho  consideration  as  to  O.  D.  Hoxie.  To  this  it  may 
be  answered,  that  the  obligation  was  joint  as  well  as  several 
and  if  the  consideration  was  good  as  to  one  obligor  it 
would  be  good  as  to  the  other.  Admitting  0.  D.  Hoxie  to 
he  a  joint  maker,  and  he  must  be  so  regarded,  the  considera- 
tion and  obligation  cannot  be  severed. 

An  objection  is  also  taken  to  the  finding  of  the  court,  and 
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it  is  said  that  it  is  informal  and  insufficient  There  was  but 
one  issue  in  the  case:  Did  the  plaintiff  in  error  sign  the 
note  as  principal  or  as  a  witness  ?  The  court  answered,  by  the 
verdict,  "that  he  did  not  sign  the  note  as  a  witness;"  there- 
fore, he  must  have  signed  as  maker;  and  judgment  was  en- 
tered accordingly.     The  verdict  is  sufficient. 


Judgment  is  affirmed. 


RICHARD  WHITE  and  ELIZABETH,  his  Wife,  Plain- 
tiffs in  Error,  v.  JOSEPH  DELSCHNEIDER,  AB- 
SALOM B.  HALLOCK,  WILLIAM  McMILLEN, 
JOHN  L.  STARKEY  and  MOSES  ABRAMS,  De- 
fendants in  Error. 

Error  to  Multnomah. 

1.  Demurrsr  will  lie  for  mlBJoinder  of  puties  defendant. 

2.  If  the  court  can  make  a  decree,  not  prejudicial  to  the  interests  of 
parties,  the  objection  to  the  misjoinder  of  parties  will  not  preTail. 

S.  Multifariousness  is  a  subject  for  demurrer. 

4.  A  bill  is  multifarious,  unless  the  parties  defendant  have  a  commu- 
nity of  interest  in  at  least  some  one  material  subject-matter  of  tbe 
suit. 

In  vacation,  before  the  May  term,  A.  D.  1858,  of  the  late 
District  Court  for  the  county  of  Multnomak,  Richard  White 
and  \vif e  filed  in  said  court  a  petition,  duly  verified,  of  which 
the  following  is  a  copy,  to  wit: 

"To  the  Judge  of  the  Second  Judicial  District:  . 

"Your  petitioners,  Richard  White  and  Elizabeth  White, 
show  unto  your  honor,  that  about  the  year  1852,  Orange  S- 
Hall,  late  of  Washington  County,  Oregon,  departed  this  life, 
leaving  petitioner  his  widow — ^who  has  since  intermarried 
with  petitioner.  White — and  Mary  Hall,  an  infant,  his  only 
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ehild  and  heir.  That  during  the  lifetime  of  said  deoeased, 
and  during  the  ooverture  of  deoeased  and  petitioner^  Eliza- 
beth, deceased  was  seised  in  fee^  as  petitioners  are  informed 
and  believe,  of  the  following  described  real  estate,  to  wit: 
lots  Ifos.  four  (4)  and  five  (5)  in  block  number  twenty-six, 
(26,)  and  lots  numbered  four  (4)  and  five  (6)  in  block  num- 
bered twenty-seven,  (27,)  according  to  the  plot  of  the  oily  of 
Portland,  Multnomah  County,  Territory  of  Oregon. 

'Tetitioners  show,  that  J.  S.  Delschneider  claims  an  in- 
terest in  lot  five,  (6,)  block  26;  and  William  McMillen  and 
A.  B.  Hallock  claim  an  interest  in  lot  4,  same  block.  J.  L. 
Starkey  and  Moses  Abrams  claim  an  interest  in  parts  of  lots 
4  and  5,  block  27. 

'Tetitioners  show,  that  said  Elizabeth  hath  not  in  anywise 
disposed  of,  assigned,  or  otherwise  relinquished  her  dower 
interest,  or  right  of  dower,  in  any  of  the  lots  aforesaid ;  and 
petitioners  show,  that  Dewitt  C.  Coleman  was  appointed, 
and  is  administratcnr  de  bonis  non  of  the  estate  of  said  de- 
ceased. 

'7our  petitioners  make  J.  S.  Delschneider,  Wm.  McMil- 
len, Absalom  B*  Hallock,  Moses  Abrams,  J.  L.  Starkey,  De- 
witt C.  Coleman  and  Mary  Hall,  aforesaid,  defendants  to 
this  petition. 

^'Petitioners  ask  that  the  dower  interest  of  petitioner,  Eliz- 
abeth White,  may,  by  decree  of  this  court,  be  assigned  and  set 
apart  unto  her,  out  of  the  lots  aforesaid.'^ 

The  petition  was  demurred  to  by  all  the  defendants,  for  the 
following  causes: 

Ist  That  there  is  a  defect  of  parties  plaintiff,  inasmuch  as 
Richard  White  is  misjoined,  as  a  party  plaintiff,  with  his 
wife,  Elizabeth  White,  in  this  suit. 

2d.   Kichard  White  should  be  made  a  parfy  defendant 

3d.  There  is  a  misjoinder  of  parties  defendants,  in  this, 
ftat  it  appears  that  they  have  no  common  interest  in  the  sub- 
ject-matter of  the  suit;  but  their  interests  in  the  several  pieces 
of  property  are  distinct  and  unconnected* 

The  demurrer  also  alleges^  that  the  petition  iadefeotive  in 
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failing  to  show  whether  said  property  was  aliiened  by  said 
Hall.    The  demurrer  sustained  in  the  court  below,  and 

judgment  for  costs  was  entered  for  the  defendants. 

Logan,  for  plaintiffs  in  error. 

WUlicans  £  Page,  for  defendants  in  error. 

Per  WaIt,  C.  J.  This  cause  comes  up  upon  writ  of  error 
from  Multnomah  County.  The  errors  assigned  are,  ^'that 
the  court  below  erred  in  sustaining  defendants'  demurrer, 
and  in  giving  judgment  for  defendants." 

No  application  was  made  to  amend  the  petition,  and  hence^ 
if  the  demurrer  was  well  taken,  the  judgment  for  costs  rightr 
fully  followed  the  sustaining  of  the  demurrer.  From  the 
view  taken  of  this  case,  it  is  unnecessary  to  inquire  further, 
than  whether  '^there  is  a  misjoinder  of  parties  defendant'' 
It  is  insisted,  by  counsel  for  plaintiffs  in  error,  that  a  demur- 
rer will  not  lie  for  a  misjoinder  of  parties  defendiant;  and  the 
case  of  Brovmson  and  Wife  v.  Oifford  et  al.  is  relied  upon 
to  sustain  thie  position.  The  learned  judge  in  that  case  says, 
that  "a  demurrer  will  undoubtedly  lie  for. the  non- joinder  of 
the  proper  parties  defendant,  but  not  for  the  misjoinder  of 
some,  who  ought  not  to  have  been  made  defendants,  with 
others  who  are  properly  sued."  By  a  careful  examination  of 
that  case,  it  will  be  found  that  all  the  defendants  therein  had 
a  common  interest  in  all  the  property  in  question.  The  law, 
as  applicable  to  that  case^  was  unquestionably  well  adjudged ; 
but  that  such  a  doctrine  is  applicable  in  equity,  where  the 
interests  of  the  defendants  are  wholly  distinct  and  uncon- 
nected, and  where  there  is  no  fraud  or  combination,  cannot 
be.  maintained  upon  principle.  Courts  of  equity,  upon  the 
subject  of  misjoinder  of  parties,  have  been  governed  much  by 
the  character  of  the  case  under  consideration ;  yet  all  courts 
of  equity,  and  all  authors  upon  this  branch  of  jurisprudence, 
admit  multifariousness  to  be,  now  as  heretofore,  in  eqni^ 
pleadings,  a  shoal  to  be  avoided. 
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'^t  is  not  safe,  however,  in  any  case^  to  rely  upon  the  mere 
non-joinder^  or  misjoinder  of  parties^  as  an  objection  at  the 
hearing;  for^  if  the  court  can  make  a  decree  at  the  hearing, 
which  will  do  entire  justice  to  all  the  parties,  and  not  preju- 
dice their  rights,  notwithstanding  the  non-joinder  or  misjoin- 
der, it  ^vill  not  then  allow  the  objection  to  prevail.  The  true 
course,  therefore,  is  to  take  it  by  way  of  demurrer,  when  it  is 
apparent  on  the  face  of  the  bill,  or,  if  not  apparent,  by  plea, 
or  by  answer."     {Story's  Eq.  PL  sec,  237.) 

^'A  bill  should  not  be  what  is  technically  termed  multifa- 
rious ;  for,  if  it  be  so,  it  is  demurrable,  and  may  be  dismissed 
by  the  court  of  its  own  accord,  even  if  not  objected  to  by  the 
defendant  By  multifariousness  in  a  bill  is  meant  the  im- 
properly joinitig  in  one  bill  distinct  and  independent  matters^ 
and  thereby  confounding  them ;  as,  for  example,  the  uniting 
in  one  bill  of  several  matters,  perfectly  distinct  and  uncon- 
nected, against  one  defendant ;  or,  the  demand  of  several 
matters,  of  a  distinct  and  independent  nature,  against  sev^iml 
defendants  in  the  same  bill."  (Story's  Eq.  PL  sec.  271 ;  Mit- 
ford^sr  Eq.  PL,  by  Jeremy;  181  Cooper's  Eq.  PI.  183*)  . 

"When  the  subjects  of  the  suit  are,  in  themselves,  perfectly 
distinct,  the  demurrer  will  .hold ;  and  a  plaintiff  cannot  bring 
into  the  compass  of  one  suit  such  different  objects."  (6  John- 
son Ch.  Rep.  156.) 

In  order  to  entitle  a  complainant  in  chancery  to  join  sev- 
eral persons  as  defendants,  it  is  absolutely  necessary  that  such 
persons  have  a  community  of  interest  in,  at  least,  scjme  one 
material  subject-matter  of  the  suit  In  the  subject  under 
consideration,  it  does  not  appear  that  Orange  S.  Hall,  at  the 
time  of  his  decease,  possessed  any  interest  in  any  of  the  pro- 
perty in  which  dower  is  claimed,  to  pass  to  the  infant,  Mary 
Hall;  nor  does  it  anywhere  appear,  that  the  infant,  Mary 
Hall,  has  any  interest  in  such  property.  Delschneider  has 
an  interest  in  lot  five,  in  block  26,  only.  McMillen  and  Hal- 
lock  have  an  interest,  only,  in  lot  four,  in  block  26.  Star- 
key  and  Abrams  have  an  interest  in  parts,  only,  of  lots  four 
and  five,  in  block  27.    Coleman  is  administrator  ds  bonis  non 
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trf  the  e&tAte  of  Orange  S.  Hall,  deceased ;  but  whether  these 
lots  constitute  anj  part  of  such  estate  does  not  appear. 

The  interests  of  the  defendants,  as  far  as  they  have  any, 
aie  distinct  and  unconnected,  and  there  is  no  community  of 
interest  between  them  that  authorized  their  being  jcaned  as 
parties  defendants. 

The  judgment  oi  the  court  below,  therefore^  shotild  be  and 
'is  affirmed. 


WTT.T.TAlf  KcMJLLATf,  Plaintiff  in  Errw,  T.  JAUES  A. 
ABBOTT,  Defendant  in  Error. 

Error  to  Jogephine. 

A  ■on-Begotiable  prcMniiaoiT  note  ii  not  latttM  t»  dajs  (4  path 

Keltajf,  for  plaintiff  in  eriOT. 

Dov/eU,  for  defendant  in  error. 

Judgment  was  rendered  in  the  court  below  in  &Tor  of 
James  A.  Abbott,  against  William  McMuIlan,  upon  a  pro- 
missory not^  of  which  the  following  is  a  copy,  to  wit: 

"On  or  before  the  25th  day  of  Januaiy,  A.  D.  1869,  I 
promise  to  pay  A.  Delany  the  sum  of  one  hundred  and  sev- 
enty-five dollars,  for  value  received. 

WiLUAU  MoMnzjiAJf.** 

Per  Watt,  C.  J.  It  is  insisted  by  McMuHan,  that  he  was 
entitled  to  days  of  grace  upon  this  note,  and  this  is  the  Mily 
question  arising  in  the  case.  Suit  was  commenced  oa  **the 
26th  day  of  January,  A.  D.  1859;"  and  hence,  if  MoKuUan 
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was  entitled  to  days  of  grace,  the  demurrer  was  well  taken, 
for  the  reason  that  the  suit  was  prematurely  brought 

By  the  law  merchant,  if  a  promissory  note  was  negotior 
hh  and  payable  on  a  day  certain  in  the  future,  it  was  entitled 
to  grace ;  if  not  negotiable,  it  was  not  entitled  to  grace.  {Ed- 
wards on  Promissory  Notes,  section  8,  page  44.) 

Our  statute  is  an  affirmance  of  the  law  merchant  in  this 
respect. 

The  note  in  question  is  not  a  negotiable  promissory  note, 
and  grace  could  not  be  daimed  upon  it 

The  judgment  below  is  afiSrmed. 


JACOB  HUFFMAN,  PlaintiflF  in  Error,  v.  LARKIN  Mc^ 

DANIEL,  Defendant  in  Error. 

BrrcT  to  Jackson, 


L  Bitot  nutalniag  a  Saommt  is  waived  by  pleading  over. 

1  A  leue  ^fram       ■         day  of A.  B.  18(6,  for  and  duriag^ 

and  until  the  faU  end  and  term  of  eijirhteen  months/'  would  expire 
ai  aoon  as  eis^teen  months  from  the  last  day  of  the  year  "1866. 


ft 


Labkut  lilLdDANixL,  on  the  26th  day  of  August,  1858, 
brought  suit  in  the  late  District  Court,  for  the  county  of 
Jackson,  to  recover  the  possession  of  about  two  acres  of  land, 
upon  which  is  situated  a  flouring-mill  and  blacksmith's  shop. 
The  premises  are  a  part  of  the  land  claim  of  the  plaintifiF, 
and  the  action  is  in  the  nature  of  an  ejectment,  and  brought 
imder  the  statute  to  ^^Becoyer  the  Possession  of  Eeal 
Property/' 

Huffman,  answering^  denies  the  right  of  the  plaintifiF  to 
tte  possession  of  the  premises ;  and  claims  a  right  of  possea* 
ii<ni  in  himself,  under  a  lease  executed  to  him  July  2d,  1856, 
hj  the  plaintiff  and  John  McDaniel,  under  their  hands  and 
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seals.  The  lease  provides^  in  substance,  that  Huffman  should 
take  possession  of  the  two  acres  of  land  in  question,  with  tlie 
saw-mill  thereon,  and  convert  such  saw-mill  into  a  flouring- 
mill,  and  extinguish  the  claims  of  Champaign  Collier  and 
John  L.  Badger  upon   said   premises,   and   hold  the   same 

"from day  of A.  D.  1866,  for  and  during,  and 

until   the   full  end   and   term   of  eighteen  months.'^    The 
lease  further  provides,  that  "the  party  of  the  first  part  agrees 
further  with  the  party  of  the  second  part,  to  reimburse  the 
party  of  the  second  part  all  the  expenses  that  he  may  be 
to,  to  extinguish  the  said  title  and  interest  of  the  said  Collier 
and  Badger  to  said  saw-mill,  at  the  expiratioii  of  said  lease 
and  demise.     Now,  if  the  party  of  the  first  part  fail  to  com- 
ply with  the  last  condition  of  this  said  demise,  the  party  of 
the  second  part  is  to  retain  possession  of  said  mill  until  the 
condition  is'  oom^lied  with.'*     The  answer  of  the  defendant 
alleges  a  general  compliance  by  him  of  his  part  of  the  lease; 
that  he  has  discharged  the  claims  of  Collier  and  Badger  to 
said  premises ;  and  that  he  has  not  been  reimbursed  therefor, 
by  reason  of  which  his  right  of  possession  continues.      The 
plaintiff  demurred  to  the  defendant's  answer,  and  the  court 
sustained  the  demurrer,  and  eiitered  final  judgment  for  the 
plaintiff.      Other  questions  arose  in  this  case,  which  suffi- 
ciently appear  in  the  opinion  of  the  court 

B.  F.  Doivell,  for  plaintiff  in  error. 
Beed  <&  Kelly ^  for  defendant  in  error. 

Per  Wait^  C.  J.  This  cause  is  brought  here  by  "writ  of 
error.     The  errors  assigned  are: 

1st.  "The  court  erred  in  sustaining  the  demurrer  of  tihe 
said  Larkin  McDaniel  to  the  first  answer  of  the  said  Huff- 
man ;  that  the  date  in  the  contract  can  be  supplied  at  la^^/' 

2d.  "The  complaint  of  the  said  Larkin  McDaniel  i&  in- 
sufficient in  law  for  him  to  have  and  maintain  this  action 
against  the  said  Jacob  Huffman ;  that  the  complaint  claixna 
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two  thousand  dollars  damages  for  the  detention  of  the  land 
described  in  the  complaint^  without  specifying  the  time  the 
said  Huffman  detained  the  land  in  dispute^  or  the  value  of 
the  rent,  or  the  value  of  the  land.'' 

3d.  ^The  court  erred  in  sustaining  the  second  demurrer  of 
the  plaintiff  to  the  second  answer  of  defendant" 

It  is  true  that  the  court  below  sustained  the  demurrer  to 
the  first  answer  of  the  defendant,  but  any  error  so  committed 
was  waived  by  the  interposition  of  an  amended  answer. 
When  an  answer  is  demurred  to,  and  the  demurrer  sustained, 
if  leave  is  obtained  therefor,  and  an  amended  answer  is  filed, 
all  right  to  insist  upon  error  in  the  sustaining  of  such  de- 
murrer is  waived.     A  party  may  demur  to  a  pleading,  and 
he  may  stand  by  his  demurrer,  and  if  it  is  well  taken  this 
court  will  give  him  whatever  he  was  entitled  to  receive  from 
the  court  below;  but  if  ho  answer  over,  he  waives  all  bene- 
fit of  his  demurrer;  he  has  his  election  to  stand  by  his  de- 
murrer or  to  answer  over,  and,  having  taken  his  election,  he 
ia  bound  by  it.    The  second  matter  assigned  as  error  is  suffi- 
ciently answered  by  saying  that  the  record,  as  it  comes  before 
us,  does  not  show  that  any  '^damages''  are  adjudged  to  the 
plaintiff.     Damages  were  awarded,  but  they  were  afterwards 
remitted,  and  the  judgment,  at  the  time  the  writ  of  error  was 
sued  out,  permitted  no  damages  to  the  plaintiff. 

The  third  matter  assigned  as  error  presents  the  main  quech 
tion  arising  in  this  case :  Did  the  court  err  in  sustaining  the 
Second  demurrer  of  the  plaintiff !  One  point  in  the  demurrer 
waB,  '^t  is  not  alleged  in  said  answer,  that  the  sums  therein 
pretended  to  have  been  expended  by  the  defendant  in  extin- 
guishing the  titles  of  Badger  and  Collier  were  so  expended 
within  the  time  limited  by  the  lease.  By  giving  the  utmost 
latitude  of  construction  which  can  be  claimed  as  the  life  of  a 

lease,^  from day  of A.  D.  1856,  for  and 

during,  and  until  the  full  end  and  term  of  eighteen  months 
from  the  last  day  of  the  year  "1856.**  Suit  was  instituted 
in  August,  1858,  and  the  answer  does  not  show  that  the 
smnsy  or  either  of  the  sums  therein  alleged  to  have  been  paid 
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in  extinguisliing  the  titles  of  Badger  and  Collier,  were  so 
paid  within  the  eighteen  months  subsequent  to  the  last  day  of 
the  year  1856,  or  at  any  other  particular  time.  Henoe,  the 
demurrer  was  properly  sustained,  and  the  judgment  of  the 
oourt  below  should  be  and  is  affirmed. 


SHELDON  B.  FAEGO,  JAMES  A.  BENNETT,  JOHN 
FOSTER  and  AAEON  RICHAEDSON,  Plaintiffs  in 
Error,  v.  COUNTY  COMMISSIONEES  OF  BEN- 
TON COUNTY,  Defendants  in  Error. 

Error  to  Benton. 


1.  An  uncertified  tax-list  is  not  proof  of  a  oertified  tax-IlsL 

2.  An  unoertified  tax-Ust  having  been  permitted  by  the  court  below  to 
be  read  in  evidence,  ''to  show  any  indebtedness  of  said  Fargo  to  the 
oounty,  by  reason  of  his  having  collected  any  of  the  taxes  in  said 
list»"  there  being  no  allegation  in  the  pleadings  of  indebtedness  for 
'Moneys  had  and  reeeiv^"  w^s  error. 


Suit  was  brought  in  the  ooort  below,  by  the  board  of  the 
county  conunissioners  of  Benton  County,  against  Sheldon  B. 
Fargo,  sheriff,  and  his  sureties  on  sheriff's  bond,  to  recover 
damages  for  an  alleged  breach  of  the  penalty  of  said  bond,  in 
not  returning  the  certified  tax-list  and  warrant  to  said  board, 
on  or  before  the  first  day  of  April,  A.  D.  1868.     The  com- 
plaint charged  that  Fargo  was  elected  sheriff;  tihiat  he  took 
the  oath,  and  gave  the  bond  of  office,  in  which  the  other  de- 
fendants are  securities ;  that  on  the  28th  of  November,  1857, 
T.  H.  B.  Odeneal,  auditor  of  Benton  County,  issued  to  !Fargo 
as  such  sheriff,  a  certified  list  of  the  unpaid  taxes  of  said 
county,  amounting  to  $3,823.23,  with  warrant  attached ;  and 
that  he  failed  to  make  return,  as  above  stated,  and  thereby 
made  breach  of  t^e  condition  of  the  bond. 

The  answers  of  the  defendants  admitted  the  eleotion,  oalh. 


Dec.  1859]  Fabgo  v.  Countt  C!ommi88ionebs.  263 

bond  and  security^  as  charged  in  the  complaint;  but  deny 
that  a  certified  tax-list  was  placed  in  the  hands  of  Fargo,  and 
also  deny  any  indebtedness  or  liability  to  the  plaintiff. 

The  answers  also  alleged  that  Fargo  offered  to  make  re- 
turn and  settlement  on  the  first  Monday  in  April,  185&;  that 
time,  from  month  to  month  thereafter,  was  given  him  by 
plaintiff  for  such  return  and  settlement,  and  that  he  did  re- 
turn, and  the  plaintiffs  did  credit  him  with  $711.54^,  delin- 
quent taxes  in  said  list 

The  reply  denied  any  offer  to  make  return  and  settlement ; 
and  all  those  portions  of  the  answer  relating  to  the  giving  of 
time,  and  tiie  crediting  of  the  delinquent  taxes,  were  stricken 
out,  on  motion  of  the  plaintiff,  and  excepted  to  by  the  de- 
fendants. 

Judgment,  on  verdict  for  plaintiffs,  in  $99*1.94^ 


Jluijfer  d  WtUiame,  for  plaintifib  in  enor. 
J.  KeUay,  for  defendant  in  error. 

Waxt^  0.  J.  Several  matters  have  been  assigned  in  this 
court  as  error,  for  which  the  judgment  in  the  court  below  is 
Bought  to  be  reversed. 

From  the  view  taken  by  this  court,  it  will  be  unnecessary 
to  consider  other  than  the  second  point  assigned  as  error, 
viz. :  the  admitting  in  evidence  of  the  uncertified  tax-list 

By  law,  the  tax-list  shonld  have  been  certified  by  the 
ooxmty  auditor,  before  delivery  to  the  sheriff. 

The  complaint  alleges,  that  the  tax-list  issued  to  Fargo 
was  a  certified  tax-list  It  appears,  from  the  bill  of  excep- 
tions, that  upon  the  trial  of  the  cause,  the  plaintiffs  offered 
in  evidence  an  uncertified  tax-list,  which  was  objected  to  by 
the  defendants,  and  permitted  by  the  court  to  be  read  in  evi- 
dence, 'Ho  show  any  indebtedness  of  said  Fargo  to  the  county, 
by  leaaon  of  his  having  collected  any  of  the  taxes  in  said 
list*'  . 

The  eamplaint  does  not  allege  a  liability  1^  llie  defendants^ 
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on  account  of  moneys  received  by  Fargo,  nor  is  any  issue 
found  by  the  "answers  and  reply/'  to  which  the  testimony 
would  be  pertinent ;  nor  could  an  uncertified  tax-list  be  giveii 
in  evidence,  to  prove  a  breach  of  a  bond,  for  not  returning 
a  certified  tax-list.  An  uncertified  tax-list  is  not  proof  of  a 
certified  tax-list. 

The  evidence  ought  not  to  have  been  admitted ;  and,  hav- 
ing been  objected  to,  and  the  ruling  of  the  court  excepted  to, 
the  judgment  should  be  reversed,  and  a  new  trial  granted. 

Judgment  reversed,  and  a  new  trial  granted. 


HENRY  M.  FRISBIE,  PiaintiflF  in  Error,  v.  STATE  OF 

OEEGON,  Defendant  in  Error. 

Error  to  PoTk. 

1.  A  pack  of  playing-cardB  is  a  "gambling  deyioe"  within  the  main- 
ing  of  the  statute. 

2.  The  terms,  "suffering  such  gambling  device  to  be  ae#  uji  and  iimc^** 
fte.,  are  properly  ua^  in  charging  said  offence. 

Plaintiff  in  error,  at  the  If  ovember  term  of  the  Circuit 
Court  of  Polk  County,  1869,  was  indieted  for  suffering  a 
gambling  device  to  be  set  up  and  used,  in  a  certain  hooBe 
then  occupied  by  him,  for  the  purpose  of  gaming. 

There  was  a  trial  and  conviction  for  the  offence  as  ohaiged. 

0.  H.  Williams,  for  plaintiff  in  error. 

J.  0.  Wilson,  for  State. 

Sthatton,  J.  The  instructions  of  the  oomrt  upon  lihe  trial 
of  this  case,  to  which  exceptions  were  taken,  were  founded 
wholly  upon  the  construction  of  our  gaming  act;  and  the 
question  now  iB,  was  the  interpretatioii  of  those  statutes  given 
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by  the  court  below  correct  ?  The  f  acts,  as  they  appear  by 
the  biU  of  exceptions,  are,  ^^that  witness  and  others  met  at 
defendant's  (below)  grocery  in  the  after  part  of  the  day; 
made  up  a  game  of  what  is  familiarly  known  as  poker ;  half 
a  dollar  ante ;  played  with  common  playing-cards  on  a  card 
table;  played  all  night  Defendant  was  in  the  game;  he 
sometimes  won  and  sometimes  lost  Used  several  packs  of 
cards;  they  were  paid  for  out  of  the  common  fund/' 

The  indictment  substantially  charges  the  plaintiff  in  error 

with  suffering  a  gambling  device  to  be  set  up  and  used  for 

the  purpose  of  gaming,  &c.      With  this  state  of  facts,  and 

under  the  indictment^  the  counsel  for  plaintiff  in  error  asked 

the  court  to  chaige,  substantially: 

Ist  That  a  pack  of  playing-cards  was  not  a  gambling  do- 
vice,  as  described  in  the  indictment 

2d.  That  such  a  pack  of  cards  was  not  a  gambling  device 
within  the  meaning  of  the  statute. 

Several  other  instructions  were  asked  and  refused,  as  being 
too  general,  and  not  applying  to  the  case. 

The  court  did  instruct  the  jury,  that  '^if  they  believed 
from  the  evidence,  that  the  defendant  suffered  gambling  witbi 
cards  in  his  house,  it  was  a  sufScient  setting  up  of  a  gambling 
device  to  warrant  a  conviction.  Also,  that  evidence  show« 
ing  that  the  defendant  engaged  in,  and  suffered  gambling 
with  cards  in  his  house,  all  of  one  nighty  it  would  be  a  suffi- 
cient setting  up  and  using  a  gambling  device,  to  warrant  a 
conviction.'^ 

To  the  refusal  to  charge  as  requested,  and  to  the  charge  as 
given,  exceptions  were  taken.     Two  questions  arise  in  tfaif 


Ist  'Is  gaming  with  cards,  in  the  manner  as  the  evidence 
here  tends  to  disclose,  a  gambling  device  to  bring  the  game 
within  the  description  of  a  gambling  device,  as  set  forth  in 
the  indictment 

2d.  ^Tii  so,  was  there  sufficient  evidence  of  such  a  setting 
tip  and  use,  as  warranted  the  judge  in  charging  the  jury  in 
manner  as  set  forth  in  the  bill  of  exceptions.'' 
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To  both  of  these  questions,  we  answer  in  the  affirmative. 
As  to  the  first  point,  chapter  10,  section  1st,  of  the  Statutes 
of  1885,  p.  231,  enumerates  certain  games,  which  are  by  that 
act  prohibited,  closing  such  enumeration  by  the  words,  "or 
gambling  devices  whatever,"  evidently  intending  to  include, 
in  this  general  term  "device,"  every  game  that  had  been 
specified  before,  or  any  modification  of  them,  which  by  fair 
interpretation  could  be  brought  within  these  definitions. 
The  act  of  February  1st,  1858,  {Session  Laws  of  '57  and 
^58,)  section  1st,  amendatory  of  the  above  act,  is  still  more 
explicit,  prohibiting  "all  gambling  with  cards,  and  all  gam- 
bling devices,"  clearly  intending  the  term  "devices"  to  cover 
the  entire  catalogue,  against  which  the  statute  is  framed.  It 
must  mean  this,  or  it  really  means  nothing;  for  it  would  not 
be  pretended,  that  the  law  would  be  effective  to  punish  for 
any  game  not  enumerated  in  the  statute.  Any  other  view 
would  make  the  law  insensible;  and  while  the  courts  are 
bound  to  construe  criminal  statutes  strictly,  the  courts  are 
equally  bound  to  make  them  effective,  when  it  can  be  done 
without  infraction  of  settled  principles  of  interpretation.  It 
is  diflBcult  to  perceive,  in  this  case,  how  the  legislature  could 
more  distinctly  have  pointed  out  what  was  intended  by  the 
term  "device." 

As  to  the  second  point  The  indictment  charges  the  "set- 
ting up  and  using,"  in  the  exact  language  of  the  statute,  as 
applicable  to  this  game.  The  prosecutor  might  have  added 
the  words  "played,"  "dealt"  and  "practiced,"  words  of  the 
statute,  and  it  is  not  perceived  that  the  indictment  would 
have  been  better  or  worse  for  such  words.  Here  it  was  the 
"user"  which  was  the  gist  of  the  offence,  and  that  is  alleged 
definitely  enough. 

In  the  argument,  much  stress  was  laid  on  the  words  "set 
up,"  used  in  the  indictment,  as  applied  to  a  game  of  cards. 
This  is  a  phrase  of  very  wide  latitude  of  meaning  it  is  true, 
but  quite  capable  of  being  generally  understood.  It  does 
not  necessarily  and  exclusively  apply  to  the  construction  or 
setting  up  of  some  physical  object  or  design,  as  billiard  or 
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roulette  tables^  as  counsel  Tvould  insist;  bat  it  may,  and  in- 
deed is  more  frequently  used  in  a  fLgurative  sense.  Thus,  it 
is  said,  that  a  man  has  ^^set  up''  the  business  of  a  merchant, 
or  the  trade  of  a  carpenter ;  or,  that  he  has  "set  up"  in  life 
with  fair  prospects;  and  in  this  we  think  there  was  good  rea* 
son  of  saying,  that  the  plaintiff  in  error  had  set  up  the  occu- 
pation of  a  gambler.  This  form  of  expression  is  too  common 
to  be  misunderstood ;  and  being  used  in  the  statute  as  descrip- 
tive of  the  manner  in  which  such  offences  are  put  in  practice, 
is  deemed  to  have  been  properly  used. 

Judgment  is  affirmed. 


SAMUEL  HORKEB,  Plaintiff  in  Error,  v.  STATE  OF 

OEEGON,  Defendant  in  Error. 

Error  to  Lane. 

L  Under  the  atatute.  imposing,  in  certain  ofTenoea^  a  punishment  l^ 
''imprisonment  not  more  than  one  year/'  &c.,  which  is  silent  as  to 
the  place  of  imprisonment,  a  sentence,  inflicting  punishment  hj 
"imprisonment  in  the  penitentiaiy  for  one  year/'  is  error,  and  must 
be  reversed. 

2L  Criminal  statutes  are  to  be  strictly  construed;  and  not  b^ond  their 
literal  and  obyious  meaning. 

This  was  a  prosecution  for  malicious  threatening,  with  in- 
tent to  extort  money,  under  the  84th  section  of  the  third 
chapter  of  the  statute  defining  crimes  and  regulating  criminal 
proceedings.  A  verdict  of  guilty  was  rendered  in  the  court 
I)elow,  and  the  prisoner  sentenced  to  imprisonment  in  the 
penitentiary  for  one  year. 

/.  KeUajf,  for  plaintiff  in  error. 

0.  H.  Wmiana,  for  State. 
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Boise,  J.  The  error  alleged  is,  that  the  Circuit  court  had 
no  authority  to  award  such  a  punishment  for  the  offence.  It 
is  contended  that  the  prisoner  should  have  been  sentenced  to 
imprisonment  in  the  county  jail  and  not  in  the  penitentiary. 
The  statute  on  which  this  conviction  rests  provides^  that  the 
person  charged  shall  be  punished  by  '^imprisonment  not 
more  than  one  year/'  &Cm  but  is  silent  as  to  the  place  of  im- 
prisonment ;  and  the  question  in  this  case  is,  had  the  Circuit 
Court  the  discretionary  power  to  imprison  the  convict  either 
in  the  penitentiary  or  the  county  jail?  By  the  statutes  of 
this  State,  all  crimes,  punishable  by  imprisonment  in  the 
penitentiary,  are  declared  to  be  felonies.  And  if  such  a  pun- 
ishment can  be  awarded  in  this  case,  then  the  offence  charged 
in  the  indictment  is  a  felony ;  and  all  the  disabilities  incident 
on  a  conviction  of  a  felony  must  follow  and  attach  to  the 
convict  as  a  part  of  the  punishment. 

If  we  apply  the  well-known  rule  that  criminal  statutes  are 
strictly  construed,  and  not  construed  against  the  accused  be- 
yond their  literal  and  obvious  meaning,  then  it  would  follow, 
that,  as  it  is  as  obvious  from  the  language  of  the  statute,  that 
the  imprisonment  in  this  case  should  be  in  the  county  jail,  as 
in  the  penitentiary,  (neither  place  being  mentioned,)  we 
think  the  statute  should  be  construed  as  only  creating  a  mis- 
demeanor, and  not  a  felony. 

For,  to  give  it  the  other  construction,  would  be  construing 
the  statute  against  the  prisoner,  beyond  its  literal  meanixig; 
as  it  would  create  the  offence  a  felony,  which  is  an  offence  of 
a  higher  grade  than  a  misdemeanor,  and  inflict  upon  the 
convict  incurable  disabilities,  which  are  not  incident  to  a 
misdemeanor. 

We  think  that  the  higher  crime  should  not  be  presumed  by 
the  courty  unless  clearly  defined  by  the  statute. 

Judgment  is  reveraed. 
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WILLIAM  SHIRLEY,  Plaintiff  in  Error,  v.  STATE  OF 

OREGON,  Defendant  in  Error. 

Error  to  Lane. 

1.  The  introduction  of  a  receipt,  purporting  to  extinguish  a  claim  of 
sixty-five  dollars,  as  evidence  in  support  of  an  allegation  in  an  in- 
dictment for  forging  a  receipt,  extinguishing  a  claim  of  sixty  dol- 
lars, is  a  fatal  variance. 

2.  Allegations  of  sums^  names,  dates,  and  the  like,  must  he  proven  as 
alleged. 

This  is  a  prosecution  and  conviction  for  forgery.  The  in- 
strument, alleged  in  the  indictment  to  have  been  forged,  was 
a  receipt,  which  was  set  out  to  be  in  the  following  words,  to 
wit; 

"This  is  to  certify,  that  William  Shirley  has  this  day  paid 
me  sixty-five  dollars,  on  order  of  Starling  Willis  give  me  of 
sixty  dollars. 

(Signed,)  Ain>RBW  LmEBUROBB.' 


#> 


The  bill  of  exceptions  shows,  that  on  the  trial  of  this  cause, 
the  prosecution  offered  in  evidence  the  original  receipt,  al- 
leged to  have  been  forged,  which  was  in  the  following  words : 
"This  is  to  certify,  that  William  Shirley  has  this  day  paid 
me  sixty-five  dollars,  on  a  order  of  Starling  Willis  give  me  of 
sixty-five  dollars.'^  To  which  the  counsel,  for  the  prisoner 
objected,  on  the  ground  that  the  receipt  offered  in  evidence 
varied  from  the  copy  set  out  in  the  indictment ;  but  the  court 
overruled  the  objection,  and  permitted  the  said  receipt  to  be 
read  to  the  jury;  and  to  the  admission  of  this  evidence  the 
counsel  for  the  prisoner  objected. 

The  question  presented  to  this  court  is,  was  there  a  legal 
variance  between  the  receipt,  as  described  in  the  indietment, 
and  &e  original  receipt  offered  in  evidence  t 

The  receipt^  as  set  out  in  the  indictment,  purports  to  have 
been  given  to  extinguish  an  order  for  the  sum  of  sixty  dollars. 
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The  receipt  offered  in  evidence  purports  to  have  been  given 
to  extinguish  an  order  for  the  sum  of  sixty-five  dollars, 
which  is  an  order  of  a  different  amount  and  denomination ; 
and  if  the  order  for  the  sum  of  sixty-five  dollars  waa  sued, 
the  receipt  set  out  in  the  indictment  would  be  no  bar  to  its 
collection,  for  it  is  a  well-settled  rule,  that  in  construing  writ- 
ten instruments,  every  part  operates  by  way  of  description  of 
the  whole;  therefore,  allegations  of  sums,  names,  dates,  and 
the  like,  must  be  proven  as  alleged.  (1st  Oreerdeaf  on  Ev. 
section  58.) 

One  of  the  essential  features  in  the  description  of  anorder, 
or  note,  is  the  amount  A  note  for  fifty  dollars  is  a  different 
instrument  from  a  note  of  sixty  dollars. 

It  is  as  essentially  different  as  a  bank  bill  of  the  denomi- 
nation of  five  dollars  is  from  one  of  the  denomination  of  ten 
[dollars;  and,  it  is  very  clear,  that  a  receipt  given,  declaring 
^e  payment  and  discharge  of  a  note  for  fifty  dollars,  would 
not  operate  as  a  discharge  of  a  note  for  sixly  dollars. 

We  think  the  variance  f  ataL 


Judgment  reversed. 


GEORGE  M.  BOWEN,  Plaintiff  in  Error,  v.  STATE  OF 

OBEGON,  Defendant  in  Enor. 

Error  to  Jackson. 


The  overmling  of  a  motion  for  a  new  trial,  by  the  court  below,  cannot 
be  alleged  as  error. 

An  indictment,  alleging  that  on  a  day  certain  a  mortal 
wound  was  inflicted,  which  did  not  allege  the  death  upon  a 
particular  day,  when  found  and  presented,  within  one  year 
from  the  time  of  giving  such  wound,  is  sufficiently  oorroct 
under  the  statute. 
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Qeoige'M.  Bowen  was  convicted  of  murder  in  the  first  de- 
gree^ at  the  Circuit  Court  of  Josephine  County. 

/.  H.  Beedj  of  counsel  for  plaintiff  in  error. 

B.  F.  Dowelly  of  counsel  for  defendant  in  error. 

B018B,  J.  Several  grounds  of  error  are  relied  on  by  the 
counsel  for  the  plaintiff  to  reverse  the  judgment^  which  "wa 
will  consider  separately. 

^'Ist  It  is  urged  that  the  court  below  erred  in  overruling 
the  motion  for  a  new  trial."  As  to  this  pointy  it  is  sufficient 
to  say,  that  it  has  been  judicially  decided,  by  the  late  Su- 
preme Court  of  the  territory  of  Oregon,  that  the  overruling 
of  a  motion  for  new  trial  cannot  be  alleged  as  error.  It  is 
therefore  not  now  regarded  as  an  open  question ;  but  as  the 
reasons  for  the  decision  referred  to  are  not  recorded,  it  is 
deemed  expedient  to  state  them  at  this  time. 

The  decision  is  based  upon  the  peculiar  phraseology  of  the 
■statute  of  this  State,  which  provides  that  everyfinal  juidgm^ent 
may  be  examined  upon  a  Writ  of  error,  in  thd  same  court  for 
error  of  fact,  and  in  the  Supreme  Court  for  error  in  law; 
thereby  leaving  the  po^side^tion.pf  errors  of  fact  to  the  final 
determination  of  the  Circuit  Courts. 

All  these  matters  which  may  be  urged  as  grounds  for.  a 
new  trial  are  matters  of  fact,  which  do  not  appear  on  the  face 
of  the  record,  except  errors  in  law  occurring  at  the  trial,  and 
excepted  to  by  the  party  making  the  application  for  a  new 
trial;  which  errors  in  law  shall  be  set  forth  in  a  bill  of  ex- 
ceptions, which  becomes  a  part  of  the  record,  and  may  be  con- 
sidered on  a  writ  of  error  in  the  Supreme  Court,  the  same  as 
any  other  part  of  the  record ;  and  a  bill  of  exceptions,  in  order 
to  be  considered  by  the  Supreme  Court,  must  conform  to  the 
statate  on  the  subject,  which  provides  that  an  exception  shall 
consist  of  objections  taken  at  the  trial  to  a  decision  on  mat- 
ter of  law,  and  must  be  taken  before  the  verdict  is rendcred,o^ 
decision  made  determining  the  rights  of  the  parties  in  the 
case ;  and  all  objections  not  so  taken  are  regarded  as  waived. 
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The  other  ground  of  error  alleged  is,  that  the  time  of  the 
death  is  not  sufficiently  alleged  in  the  indictment  The  in- 
dictment alleges  that  on  a  day  certain,  Bowen  inflicted  on  the 
deceased  a  mortal  wound,  of  which  he  died,  without  alleging^ 
in  the  usual  form,  that,  languishing  of  such  wound,  he  died 
on  a  particular  day. 

The  indictment  was  found  within  less  than  one  year  from 
Ae  time  the  wound  is  alleged  to  have  been  given ;  and  this 
finding  by  the  grand  jury  of  the  death  of  the  deceasedjwithin 
less  than  one  year  from  the  giving  of  the  wound,  renders  it 
certain,  from  the  indictment,  that  the  death  must  have  oc- 
curred within  one  year  from  the  time  the  wound  was  inflict- 
ed,  which  we  think  is  sufficient  under  our  statute. 

Judgment  is  affirmed. 


AMI  P.  DENNISON,  Plaintiff  in  Error,  ▼.  GEORGE  L. 

STOKY,  Defendant  in  Error. 

Error  to  Multnomah. 


1.  Thi8  e(mrt  wiH,  where  an  officer  is  known  and  reoopntaed  aa  haviog- 
authority,  presume  that  the  act  was  done  within  his  jurisdiction. 

2.  A  deputVj  or  agent,  must  transact  husinesa  in  the  name  of  hia 
principal. 

8.  Servioe  ol  noiiee  bj  deputy  sheriff,  in  hia  own  name,  inaofBdenL 


W.  W.  Page,  for  plaintiff  in  error. 


D.  Logan,  for  defendant  in  error. 


BoiBB^  J.  There  are  several  grounds  of  error  assigned  in 
this  case,  but  only  two  are  insisted  upon  by  the  plaintiff  in 
error.  The  first  is,  that  there  is  no  venue  to  the  affidavit 
verifying  the  complaint    It  is  true,  that  it  should  appear  in 
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some  waj,  that  the  oflSoer  admiiuBteriiig  the  oath  had  an- 
thority,  by  showing  that  the  act  was  done  within  his  local 
jurisdiction.  And  in  this  case,  the  question  is^  does  that  ap- 
pear? 

It  has  been  a  role  of  practice  in  this  oonntry,  for  the  ooorts 
to  take  official  knowledge  of  the  existence  and  qualificationa 
of  the  (^Soers  having  authority  to  adoninister  oaths  within  the 
particular  judicial  district  in  which  such  officer  resided  and 
had  authprity;  and  the  court  are  of  opinion,  that  when  a 
▼erification  to  a  pleading  is  taken  by  a  known  and  recognised  I 

officer,  having  authority  within  the  district,  in  a  cause  pend- 
ing in  such  district,  it  is  to  be  presumed  that  sudi  verifica- 
tion was  taken  within  the  local  jurisdiction  of  such  officer; 
for  otherwise,  we  must  presume  that  such  officer  has  violated 
his  official  obligations  by  exercising  his  functions  without  his 
jurisdiction.  We  therefore  think  the  verification  sufficient 
in  this  particular.  The  second  ground  of  error  insisted  upon 
is,  that  the  service  of  prooesa  was  not  sufficient  to  entitle  the 
plaintifF  in  the  court  below  to  a  judgment  by  default; 

The  return  of  service  is  in  these  words: 


^Dalles,  Wasco  County: 

'*I  hereby  certify  that  I  served  the  within  complaint,  by 
delivering  a  copy  of  the  same  to  A.  P.  Dennison,  defendant, 
in  said  county,  on  the  20th  day  of  May,  1858. 

"A.  S.  Cbabb,  Deputy  Sheriff/' 

It  is  a  general  rule  of  law,  that  one  who  acts  for  and  on 
behalf  of  another,  as  agent,  or  in  any  delegated  oapadty^ 
most  transact  his  business  in  the  name  of  his  prindpaL 

This  is  a  principle  well  settled  in  the  law  of  agen^. 

This  mie  has  been  judiciously  applied  to  a  deputy  sheriff. 
(DUeh  9.  Edwards,  lat  Scammon*8  Bep.  137.)  And  we 
think  the  principle  should  be  applied  in  this  case. 

Judgment  reversed. 

Vol.  I— 18 
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STEAMER  SENORITA,  Plaintiff  in  Error  v.  MONTRA- 

VTLLE  SIMONDS,   ISAAC  A.   DAVENPORT  and 

NELSON  NORTHRUP,  Defendants  in  Error. 

Error  to  Multnomah. 


1.  Where  the  material  allegations  in  a  pleading  are  within  the  personal 
knowledge  of  an  agent,  he  may  yerify  the  pleading,  without  showing 
whether  the  real  party  is  within  the  county  or  not. 

2.  To  take  advantage  of  the  statutes  of  limitation,  it  must  he  pleaded, 
and  cannot  otherwise  be  taken  advantaffi  of  upon  error. 

W.  W.  Page,  for  plaintiff  in  error* 

BoisB^  J.  This  case  is  brought  on  the  statute  of  this  State, 
relating  to  liens  on  boats  and  vessels,  and  is  to  enforce  a  lien 
for  wharfage. 

The  complaint  plainly  set  out  the  nature  of  the  plaintiff's 
daim,  and  we  do  not  see  any  force  in  the  first  ground  of  error 
assigned,  ^'that  the.  complaint  does  not  show  enough  to  war- 
rant the  court  in  taking  jurisidiction  and  giving  judgment'' 

The  second  ground  of  error  alleged  is,  that  the  complaint 
was  not  properly  verified. 

The  verification  is  as  follows:  "Z.  IT.  Stansbury,  being 
first  duly  sworn,  says,  that  the  forgoing  complaint  is  true  of 
his  own  knowledge ;  that  all  the  facts  therein  alleged  he  has 
a  personal  knowledge  of ;  that  he  has  been  and  was  the  agent 
of  said  wharf -boat  company,  and  had  the  management  of  said 
business  during  the  time  said  indebtedness  was  inonrred. 
(Signed,)  Z.  N.  Stansbury;"  and  the  same  was  sworn  to  be- 
fore Jamids  W.  Davis,  derk  of  the  District  Court  To  this  ver- 
ification two  objections  are  taken:  Ist  That  it  should  appear 
by  the  affidavit  that  the  plaintiffs  in  the  court  below  were 
absent  from  the  county  in  which  the  suit  was  brought,  at  the 
time  of  making  the  affidavit,  because  it  is  alleged  that  if 
either  of  the  plaintiffs  were  in  the  county  at  the  timei  then 
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the  statute  requires  that  the  verification  should  have  been 
made  by  a  party,  and  not  by  an  agent  And  section  54,  page 
91,  of  the  statute,  i^  referred  to  in  support  of  thisproposition. 
The  second  clause  of  this  section  of  the  statute  provides,  that 
the  veri^cation  shall  be  made  by  a  party ,  if  he  be  within  the 
counly  in  which  the  action  is  brought^  unless  the  action  or 
defence  be  founded  upon  a  written  instrument  for  the  pay- 
ment of  money  only,  and  such  instrument  be  in  the  possession 
of  the  agent;  or,  if  all  the  material  allegations  of  the  plead- 
ings be  within  the  personal  knowledge  of  the  agent,  in  which 
case  the  affidavit  may  also  be  made  by  such  agent 

If  this  dause  of  the  section  be'  construed  as  standing  by 
itself,  and  unqualified,  then  there  can  be  no  question  but 
that  the  verification  is  good.  It  is,  however,  contended  by 
the  plaintiff  in  error,  that  the  third  clause  of  the  section  qual- 
ifies this  second  clause,  and  renders  it  necessary  in  all  cases 
to  allege  in  the  verification  that  the  party  is  out  of  thecoun^. 
But  we  are  of  the  opinion,  that  it  was  the  intention  of  the  leg- 
islature to  provide  for  another  class  of  cases,  in  this  third 
clause  of  the  section;  and  that  these  separate  clauses  of  the 
section  may  be  construed  separately. 

Secondly,  it  is  contended  that  it  does  not  appear  thatStans^ 
bury  was  the  agent  of  the  plaintiff  in  the  court  below.  It 
is  a  sufficient  reply  to  this^  that  he  acted  as  agent  in  making 
the  affidavit^  and  is  recognised  as  such  by  those  for  whom  he 
then  acted;  that  he  transacted  the  identical  business  out  of 
which  ^  alleged  indebtedness  grew,  and  now  brings  a  suit 
to  dose  that  business.  We  think,  therefore,  that  from  what 
does  appear  on  the  face  of  the  affidavit,  his  agency  is  suffi- 
ciently manifest 

There  is  another  ground  of  error  assigned,  that  the  court 
erred  in  giving  judgment  for  a  part  of  the  claim  which  had 
accrued  more  than  one  year  before  this  suit  was  prosecuted. 
This  objection,  if  it  could  be  taken  advantage  of  at  all,  should 
have  been  pleaded,  as  it  is  in  the  nature  of  a  plea  of  the 
statute  of  lixnit^tioiDs^  and  cannot  be  taken  advantage  of  on 

Judgment  is  a£9nned. 
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HENRY  M.  KNIGHTON,  Plaintiff  in  Error,  v.  THOMAS 

H.  SMITH,  Defendant  in  Error. 

Error  to  Columbia. 


1.  The  express  provisions  of  the  statutes,  affecting  the  authentication 
of  deeds,  must  be  strictly  complied  with. 

2.  Where  premises  are  to  be  conveyed  free  from  incumbrances,  it  is 
incumbent  on  the  grantor  to  record  releases  of  any  mortgage,  or 
other  lien  of  record. 

This  was  an  action  for  damages,  for  the  non-performance 
of  a  contract,  by  whicl)  Knighton  agreed  to  purchase  of  Smith 
and  wife  a  tract  of  land  situate  in  Columbia  County.  It  ap- 
pears from  the  record,  that  the  contract  sued  on  was,  in  sub- 
stance, as  follows:  Ejiighton  agreed  to  purchase  a  tract  of 
land  of  Smith  and  wife,  containing  about  four  hundred  and 
ninety  acres,  provided  he  (Knighton)  could  acquire  the  right 
of  turning  the  creek  on  said  tract  of  land  to  St.  Helens,  in 
said  county  without  Squire  Bennett,  or  Francis  Perry,  hav- 
ing a  legal  claim  on  him  for  damages  for  diverting  said 
stream  from  its  natural  channel.  Smith  and  wife  were  to  exe- 
cute a  conveyance  to,  and  deliver  possession  of  said  premisea, 
free  from  incumbrance,  on  the  1st  of  June,  1858.  Knighton 
was  to  pay  for  the  land  the  sum  of  six  thousand  dollars,  in 
drafts  on  San  Francisco.  On  the  1st  of  June,  1858,  (the 
time  mentioned  in  the  agreement,)  Smith  presented  to  Knigh- 
ton a  deed  to  the  premises,  executed  by  himself  and  wife,  and 
properly  acknowledged  before  a  notary  public,  in  the  State 
of  California. 

On  presentation  of  the  deed  and  release,  Knighton  did  not 
object  to  the  suflBciency,  and  said  they  were  all  right;  but 
said  he  would  not  accept  the  conveyance,  and  pay  for  the 
land,  according  to  the  agreement,  because  no  release  was  op 
could  be  obtained  from  Bennett  and  Perry,  allowing  him  to 
turn  the  water  of  said  creek.    Plaintiff  insisted  that^  by  said 
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flgreementy  it  was  not  incumbent  on  him  (plaintiff)  to  obtain 
8uch  a  release  from  Bennett  and  Perry,  and  brought  suit  for 
the  breach  of  said  agreement. 

On  the  trial  of  the  cause  in  the  court  below,  the  defend- 
ant's counsel  requested  the  court  to  charge  the  jury,  "that  it 
was  the  duty  of  the  plaintiff  to  put  on  record  a  valid  release 
or  discharge  of  said  mortgage,''  before  he  tendered  a  deed; 
''and  that  a  release  made  in  California,  with  an  uncertified 
acknowledgment,  was  not  valid  to  discharge  said  mortgage/' 
And  also,  "that  if  defendant  would  be  required  to  do  any 
thing  more  than  put  his  own  deed  from  plaintiff  on  record, 
in  order  to  acquire  such  a  title  as  is  mentioned  in  the  con- 
tract, plaintiff  could  not  maintain  his  action."  The  court 
refused  to  give  these  instructions,  but  instructed  the  jury  as 
follows:  that  if  the  jury  believe  from  the  evidence  that  the 
deed,  and  release  of  mortgage  given  in  California,  were  ten- 
dered by  plaintiff  to  defendant,  at  the  proper  time,  and  that 
defendant  knew  their  contents,  and  refused  to  comply  with 
the  contract  on  his  part,  for  the  reason  that  he  could  not  get 
&e  consent  of  Perxy  and  Bennett  to  turn  the  water,  and  not 
for  the  want  of  an  informality,  or  want  of  recofrd,  which 
could  be  supplied,  then  the  defendant  could  not  now  object  to 
such  informality  or  want  of  record. 

The  court  also  instructed  the  jury,  that  the  contract  did 
not  require  the  plaintiff  to  extinguish  the  right  of  Perry  and 
Bennett  The  court  gave  some  other  general  instructions,  to 
the  effect,  that  if  the  plaintiff  had  complied  with  the  contract 
and  defendant  had  broken  it,  plaintiff  could  recover. 

A»  Hclbrook,  for  plaintiff  in  error. 

W.  W.  Page,  for  defendant  in  error. 

B018B,  J.  As  to  the  first  ground  of  error  alleged— that  the 
certificate  of  acknowledgment  to  the  release  was  intofBcienl 
We  are  satisfied  that  all  acknowledgments,  taken  without  thia 
State,  unless  before  a  oommissicmer,  appointed  by  the  gov- 
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ernor  of  this  State  for  that  purpose,  must  be  supported  by  a 
certificate  of  a  clerk,  or  other  certifying  officer  of  a  court  of 
record,  as  provided  in  section  12,  page  620,  of  the  statutes  of 
this  State;  for,  when  the  statutes  make  an  express  provision 
affecting  the  authentication  of  deeds,  it  must  be  strictly  com- 
plied with. 

The  court  is  also  satisfied  that  it  was  incumbent  on  Smith 
to  record  the  release  of  the  mortgage,  before  he  could  make 
a  valid  tender  of  the  deed,  which  would  bind  Knighton ;  for, 
though  the  release  might  be  sufficient  to  extinguish  the  mort- 
gage,^ as  between  Knighton  and  the  mortgagee,  still,  the  rec- 
ord showed  a  subsisting  incumbrance,  and  a  cloud  upon  the 
title  to  be  conveyed  by  the  deed,  which  the  imperfect  release 
could  not  remove,  without  some  further  trouble  and  expense 
to  perfect  the  same,  and  make  it  available.  This  trouble  and 
expense  Knighton  was  not  bound  to  incur;  for,  by  the 
agreement,  he  was  to  have  the  premises  free  from  incum- 
brance. 

This  seems  to  have  been  the  view  taken  by  the  court  below, 
for  as  much  is  intimated  in  the  instructions  there  given.  It 
appears  by  the  record,  in  this  case,  that  on  the  1st  of  June, 
1858,  when  Smith  presented  the  deed  and  this  release  of  the 
mortgage,  Knighton  expressed  himself  satisfied  with  the  re- 
lease, by  saying  it  was  all  right.  He  did  not  then  object  on 
this  account,  but  based  his  refusal  to  comply  with  the  con- 
tract on  another  ground,  to  vdt,  that  Smith  had  not  procured 
a  release  from  Bennett  and  Perry,  permitting  him  to  turn  the 
water;  and  alleging  that  he  (E[nighton)  could  not  get  such  a 
permit  from  them ;  and  having  then  declared,  that  he  would 
not  then  complete  the  contract  for  that  reason.  Smith  had  a 
right  to  consider  the  contract  as  abandoned  by  Knighton,  on 
the  ground  which  he  then  assigned,  and  it  was  not  necessary 
for  Smith  to  take  any  further  step  to  fix  the  liability  of 
Knighton ;  for,  by  his  own  declaration,  E^nighton  waived  all 
other  objections  except  the  one  relating  to  the  right  of 
Bennett  and  Perry  to  the  water. 

The  only  remaining  question  is,  did  the  court  err  in  charg- 
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iog  the  jury  that  it  was  incumbent  on  Smith  to  obtain  a  re- 
linquishment of  Bennett  and  Peny  to  the  water.  This  is 
purely  a  question  of  construction  of  a  written  instrument; 
and  we  think  that  no  fair  construction  of  the  language  of  the 
contract  would  make  it  incumbent  on  Smith  to  procure  a  per- 
Qut  from  Bennett  and  Perry  to  Knighton  to  turn  the  water; 
80  that  iQ  case  Smith  f  ailed^  he  would  be  liable  to  an  action 
for  such  failure. 

Taking  the  contract  in  its  stringent  sense  against  Smith,  it 
<^  only  be  construed  to  mean  that  Smith  could  have  no 
right  of  action  while  the  right  of  Bennett  and  Perry  to  com- 
mand the  water  remained  unextinguished ;  and  the  issue  in 
the  case  presented  that  question  to  the  jury,  where,  we  think, 
it  wag  properly  left  by  the  court 

Judgment  if  affirmed. 
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L  J.  EEMMDrOTON,  Plaintiff  in  Error,  v.  STATE  OF 

OKBGON,  Defendant  in  Error. 

Error  to  MvUnomah. 

L  Gftinbliiif;  !■  not  an  offence  under  the  statute. 
2.  Criminal  etatutee  must  be  construed  in  aoobrdanoa  with  their  nat- 
ural and  gnunmatieal  meaning.  ^ 

This  ig  a  prosecution  for  betting  on  a  game  of  cards.  The 
indictment  was  found  at  the  November  term,  A.  D.  1859,  of 
the  Circuit  Court  for  Multnomah  Countv,  aud  plaintiff  in 
rrror  did  not  deny  the  betting,  as  charged,  but  pleaded 
guilty,  and  was  fined  by  the  court  below.  It  is  now  claimed 
by  the  plaintiff  in  error  that  there  is  no  such  offence  as  that 
charged  in  the  indictment,  which  is  based  upon  the  third  sec- 
tion of  the  statute,  passed  February  1st,  A.  D.  1858 ;  being 
an  act  to  amend  chapter  ten  of  the  Oregon  Statutes,  entitled 
gaming. 
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W.  W.  PagCy  for  plaintiflp  in  error. 


D.  W.  Douthiftj  for  defendant  in  errpr. 


BoiSE^  J.  The  question  presented  by  the  assignment  of 
errors,  in  this  case,  is  purely  one  of  the  construction  of  the 
third  section  of  the  act  of  the  Ist  of  February,  1858 ;  section 
one  of  which  act  prohibits  all  gambling  with  cards,  but  pro- 
vides no  penalty  for  the  violation  of  such  prohibition. 

Section  two  provides  for  the  punishment  of  persons  who 
shall  set  up  any  gambling  device ;  and  section  three,  on  which 
this  indictment  is  founded,  provides,  that  *%te1rj  person  who 
shall  bet  any  money,  or  other  property,  &c.,  at  or  any  other 
gaming  table,  bank,  or  gambling  device,  shall  be  punished, 
&c" 

The  word  ^^other"  as  here  used  in  this  section,  by  gram- 
maticid  construction,  must  refer  to  some  gaming-table,  bank, 
Or  gambling  device,  not  mentioned  in  the  preceding  s^ion 
of  this  act,  a^d  cannot,  therefore,  refer  to  gambling  with 
cards. 

It  is  true,  as  urged  by  the  prosecution,  that  this  construc- 
tion of  the  statute  renders  it  impossible  to  prevent  betting  on 
gambling  devices.  But  we  are  not  at  liberty  to  construe  the 
language  of  Ijj^e  statute  contrary  to  its  natural  and  granunati- 
cal  meaning.  And  if  the  legislature  has  failed  to  accomplish 
its  object  by  the  enactment  of  this  statute,  it  is  to  that'  au- 
thority, and  not  to  the  courts,  that  the  public  must  look  for 
a  correction  of  the  mistJikft 

Judgment  below  retened. 
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JAMES  B.  STEPHENS,  and  WILLIAM  H.  FRTJSH, 
Plaintiffs  in  Error,  t.  DAVID  POWELL,  Defendant 
in  Error. 

Error  to  MvUnomdh. 

When  ft  ohftrtor  for  a  ferry  rtdUn,  that  it  ''■hall  be  tnbjeet  to  the 
same  regulations,  kc,  as  other  ferries  are,  or  may  hereafter  le, 
bj  the  laws,  Ac,  flxing  the  rates  of  toll/*  Ac.,  the  rates  of  ferriage 
are  subject  to  change  l^y  future  legislation. 

This  action  was  originally  brongjiit  before  a  justice  of  the 
peace  of  Multnomah  County,  to  recover  illegal  ferriage,  de- 
manded and  received  by  plaintiffs  in  error  of  Powell,  at  their 
feny,  in  Multnomah  County;  and,  also  to  recover  the  pen- 
alty for  demanding  and  receiving,  such  illegal  rates  of  fer- 
riage; which  penalty  is  provided  for  in  section  fifty  of  the 
act  of  the  legislature,  relating  to  roads  and  ferries. 

W.  L.  MeEwen,  for  plaintiffs  in  error, 

WUUamg  {6  CHbbs,  for  defendant  in  error. 

BoiBB,  J.  Plaintiffs  in  error  claim  their  ferry  rights  un- 
der a  charter  to  plaintiff,  Stephens,  from  the  legislature, 
passed  January  17th,  1863,  and  continuing  for  the  term  of 
ten  years;  and  they  claim  that  the  county  commissioners  of 
the  proper  county,  (who,  by  the  charter,  had  authority  to  fix 
the  rates  of  toll  for  this  ferry,)  having  exercised  the  author- 
ity, and  fixed  such  rates,  under  the  provisions  of  the  statute 
of  1864,  section  fifty,  such  rates  became  a  vested  right  in 
Stephens,  which  the  legislature  could  not  impair  during  the 
continuance  of  the  charter. 

But  the  legislature  did,  by  act  passed  January  17th,  A«  D. 
1857,  provide,  that  "the  counly  commissioners  of  the  several 
coantiea  be  authorized  to  fix,  alter  and  establish,  from  time  to 
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time,  the  rates  of  ferriage  to  be  levied  and  collected  at  all 
ferries  now  established,  or  hereafter  to  be  established  by  law, 
within  the  then  "territory  of  Oregon  ;'*  and  the  commission- 
ers of  Multnomah  County,  in  pursuance  of  this  act,  proceeded 
to  reduce  the  rates  at  the  ferry  of  the  plaintiffs  in  error.  But 
the  plaintiffs  in  error  did  not  recognise  any  authority  to  make 
such  reduction,  and  continued  to  demand  and  receive  the 
rates  established  prior  to  the  passage  of  the  act  of  the  17th  of 
January,  1857 ;  and  the  only  question  presented  for  the  con- 
sideration of  this  court  is,  had  the  said  commissioners  author- 
ity to  make  such  reduction  ? 

The  charter,  under  which  the  plaintiffs  in  error  daim,  after 
making  the  grant  of  the  ferry  privilege,  contains  a  proviso  in 
these  words,  "provided  that  said  ferry,  when  established, 
shall  be  subject  to  the  same  regulations,  and  under  the  same 
restrictions,  as  other  ferries  are,  or  may  hereafter  be,  by  the 
laws  of  this  territory,  fixing  the  rates  of  toll,  and  prescribing 
the  manner  in  which  licensed  ferries  shall  be  kept  and  regu- 
lated/' It  is  clearly  indicated  by  this  provision  of  the  char- 
ter, that  the  legislature  intended  that  the  ferry  rates  of  this 
ferry  should  be  fixed  by  the  local  authorities  of  the  county 
where  it  was  situated;  and  the  only  question  is,  whether 
they  were  to  remain  subject  to  future  legislation. 

If  the  charter  had  simply  provided  that  this  ferry  should 
be  subject  to  the  same  regulations,  and  under  the  same  re- 
strictions, as  other  ferries  are  by  the  laws  of  this  territory, 
fixing  the  rates  of  toll,  and  prescribing  the  manner,  &c,  leav- 
ing out  the  words  "or  may  hereafter  be,"  then  the  regulations 
and  restrictions  referred  to,  being  the  then  existing  laws  of 
the  country,  would  have  become  a  part  of  the  charter,  and 
there  being  no  proviso  to  alter  it,  the  same  would  have  re- 
mained unalterable  during  the  existence  of  the  charter;  but 
the  legislature  did  provide^  that  this  ferry  should  be  subjectto 
be  affected  by  any  further  le^slation  on  the  subject  of  ferries, 
restricting  the  matters  of  toll  and  otherwise.  The  words  '^or 
may  hereafter  he,"  refer  to  future  action  of  the  legislature,  and 
are  susceptible  of  no  other  construction.  We  conclude,  there- 
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fore,  that  thi6  ferry  became  stibject  to  thr  law  of  the  I7ih  of 
January,  1867,  and  was  liable  to  the  action  of  the  county 
commissioners  in  reducing  the  tolls;  and  that  the  court  be- 
low wfts  right  in  instructing  the  jury,  that  the  counly  com- 
missioners had  authority  to  alter  the  rates  of  ferriage  at  this 
ferry. 

Judgment  below  affirmed. 


MATTHEW  KEITH,  Plaintiff  in  Error,  v.  FRANKLUT 

CHEENT,  Defendant  in  Error. 

Error  to  Mtdinomah. 


L  The  iKQlng  to  elaimants  of  certificates  of  donation  claims  belongs 
to  the  register  and  receiver  of  the  land  office;  and  in  Oregon,  they 
are  the  snccessors  of  the  surfeyor-general  in  this  bnsinesB. 

8.  A  certificate  is  evidence  of  residence,  cultivation,  and  other  facts 
which  it  recites. 

t.  The  donee  of  a  land  claim  may  maintain  an  action,  under  our  stat- 
ute, for  the  recovery  of  real  property,  at  least,  against  one  who 
shows  no  title  except  poaaession. 

This  action  is  to  recover'  the  possession  of  a  town  or  build- 
ing lot  situate  in  the  city  of  Portland,  and  county  of  Mult- 
nomah. The  cause  was  tried  at  the  March  term,  I860,  of  the 
Circuit  Court  of  Multnomah  County. 

WiUiame  d  Oibbs,  for  plaintiff  in  error* 

m 

Lagan  A  Shaituck,  for  defendant  in  error. 

BonsB^  J.  The  plaintiff  in  the  court  below  dedared  as 
tenant  in  fee ;  and  the  defendant,  in  his  answer,  also  claimed 
to  be  tenant  in  fee.  . 

On  the  trial,  the  plaintiff  (Cheeny)  offered  in  evidence  a 
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deed  to  the  premises  from  William  W.  Chapman  and  wife, 
and  -also  three  other  paper  writings ;  one,  a  donation  certifi- 
cate issued  to  said  Chapman  and  wife ;  one,  a  certificate  stat- 
ing that  said  Chapman  had  paid  at  the  land  office  one  dollar 
and  a  quarter  per  acre  for  the  land  described  in  said  donation 
certificate ;  the  other,  a  receipt  for  said  money  so  paid ;  each 
of  these  papers  purported  to  be  copies  of  papers  signed  by 
the  surveyor-general  of  Oregon. 

These  papers  were  attached  together,  and  upon  the  back  of 
the  first  named  were  the  certificates  of  the  register  and  re- 
ceiver. The  land  described  in  said  donation  certificate,  em- 
braces the  land  in  dispute.  Defendant  objected  to  the  ad- 
mission of  these  papers: 

1st.  Because  they  did  not  come  from  the  officer  properly 
having  their  custody. 

2d.  That  the  evidence  of  residence  and  cultivation  ought 
to  accompany  them. 

As  to  the  first  point:  the  first  amendment  to  the  act  of 
Congress  of  the  27th  of  September,  1860,  (commonly  known 
as  the  donation  law,)  provides  for  the  appointment  of  a  regis- 
ter and  receiver  for  Oregon;  and  further  provides,  that  the 
surveyor-general  shall  perform  the  duties  of  such  officers, 
until  he  shall  be  superseded  in  this  business  by  the  register 
and  receiver  thus  provided  for. 

The  business  of  issuing  certificates  to  settlers  properly  be- 
longs to  the  office  of  register  i^d  receiver;  and,  on  the  ap- 
pointment and  qualification  of  such  officers  in  Oregon,  they 
became  in  this  business  the  successors  of  the  surveyor-general, 
and  their  office  the  proper  place  of  deposit  for  donation  eer- 
tificates;  and  this  donation  certificate,  coming,  as  it  does, 
from  that  office,  was  properly  admitted,  to  show  that  Chap- 
man and  wife  were  possessed  of  the  premises,  including  the 
land  in  dispute.  As  to  the  other  two  papers,  mentioned  as  atr 
tached  to  this  donation  certificate,  we  think  them  improperlj 
admitted,  for  they  were  not  certified  at  all,  and,  for  aught 
that  appears,  might  have  been  attached  without  authority. 
But  all  these  papers  were  offered  together  to  show  poesession 
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bj  Chapman,  and  as  that  wad  sufficiently  shown  by  the  pa- 
per that  was  certified,  they  were  immaterial,  and  conld  have 
worked  no  injnry  to  the  plaintiff  in  error,  for  Cheeny  having 
prodnoed  a  deed  from  Chapman  and  wife  to  himself,  and  then 
shown  that  Chapman  and  wife  were  possessed  of  thepremises, 
was  clearly  entitled  to  recover  against  Keith,  who  does  not 
pretend  to  have  shown  any  title  at  all  except  possession. 
We  also  think  it  was  not  necessary  for  Cheeny  to  produce,  on 
the  trial,  the  original  evidence  of  residence  and  ealtivation 
hj  Chapman  and  wife,  for  the  certificate  recites  those  facts, 
and  is  evidence  of  the  facts  which  it  recites.  There  is  one 
other  point  insisted  npon  by  the  plaintiff  in  error,  which  is, 
that  the  act  of  the  legislature  of  this  State,  providing  for  and 
r^;alating  real  actions,  does  not  contemplate  any  but  the  re- 
covery of  strictly  legal  titles.  This  language  of  the  first  sec- 
ti(Hi  of  this  statute,  ''that  any  person  having  a  valid  subsist- 
ing interest  in  real  property,  and  a  right  to  the  possession 
thereof,  may  recover  the  same  by  action,"  fta,  is  very  broad, 
and  was  intended  to  embrace  in  one  form  all  actions  for  the 
recovery  of  the  possession  of  real  estate.  And  in  any  case, 
although  the  legal  title  is  still  in  the  United  States,  we  think 
the  donee  of  a  land  daim,  having  obtained  a  certificate  there- 
to^ or  his  assignee,  may  maintain  this  action  against  one  who 
ahowB  no  color  of  title. 

In  this  case,  the  defendant,  Keith,  did  not  show  any  title 
whatever,  except  naked  possession;  and,  therefore,  is  not 
entitled  to  hold  against  the  assignee  of  Chapman,  who  holds 
the  donation  certificate,  which,  at  least,  shows  that  he  was  in 
possession  under  the  color  of  title. 

Judgment  hAm  aflbmed. 
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JOHN  B.  MoCLANE,  Plaintiflf  in  Error,  t.  ANDEEW 

THOMAS,  Defendant  in  Error. 

Error  to  Douglas. 


A.  executed  to  B.  a  note  tor  purchase  of  town  lots,  ^ieh  note 

sued  upon.  The  ieraes  submitted  to  the  jury  were,  1st.  Did  the 
plaintiff  abandon  his  land  claim?  2.  Was  the  note  without  consid- 
eration T  Under  that  state  of  the  case,  the  court  below  fbqfeblt' 
refused  to  give  the  following;  instruction^  viz.:  "That,  under  the 
pleadings,  it  must  satisfactorily  appear  that  the  defendant  de- 
manded a  conyeyance  of  the  town  lota^  or  the  plsft  of  want  ol  coo- 
sideration  does  not  apply.*' 


Suit  was  brought  in  the  late  District  Court  for  Douglas 
Counly,  in  April,  1858,  by  John  B.  McClane,  against  An- 
drew Thomas,  upon  a  negotiable  promissory  note,  executed 
by  Thomas  to  McClane,  January  31st,  1853,  payable  one  day 
after  date.  The  defendant  alleged,  by  way  of  defence,  that 
the  note  was  given  in  payment  for  two  town  lots  in  North 
Salem,  of  which  the  plaintiff  claimed  to  be  the  owner  under 
an  act  of  Congress,  approved  September  27th,  1850,  making 
donations  to  settlers,  and  for  other  purposes;  that  the  plain- 
tiff, before  perfecting  his  right  to  the  land  upon  which  said 
lots  were  situated,  abandoned  the  same;  and  that  said  note 
was  without  consideration.  The  plaintiff  replied  to  the  de- 
fendant's answer  and  denied  such  abandonment  and  such 
want  of  consideration. 

The  case  was  submitted  to  a  jury,  that,  "under  the  plead- 
ings in  this  action,  it  must  appear  satisfactorily  that  the  de- 
fendant demanded  a  oonveyance  of  the  lots,  or  the  plea  of 
want  of  consideration  does  not  apply.''  The  court  declined 
to  instruct  as  requested,  and  such  ruling  was  excepted  tOw 
The  juiy  found  a  verdict  for  the  defendant  The  plaintiff 
moved  for  a  new  trial,  which  was  denied,  and  judgment  was 
entered  for  defendant  upon  the  verdict 
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WUliams  d  Oibbs,  for  plaintifE  in  error. 

Wait,  C.  J.  The  question  to  be  determined  by  this  court 
is,  did  the  court  below  commit  error  in  refusing  to  instruct 
the  jury,  lliat,  ''under  the  pleadings  in  this  action,  it  must 
appear  satisfactorily  that  the  defendant  demanded  a  convey- 
ance of  the  lots,  or  the  plea  of  want  of  consideration  does  not 
apply  r 

No  other  ruling  of  the  court  was  excepted  to;  and  the  sev- 
eral other  matters,  not  of  record,  embraced  in  the  motion  for 
a  new  trial,  having  been  decided  in  the  court  below,  will  not 
be  re-heard  here.  The  issues  submitted  to  the  jury  were,  did 
the  plaintiff  abandon  his  claim,  and  was  the  note  without 
consideration  ? 

A  demand,  by  the  defendant,  of  a  conveyance  of  the  lots, 
would  not  be  necessary  or  material  in  the  determination  of 
these  issues^ 

The  jury,  in  finding  a  verdict  for  the  defendant,  necessar- 
ily found  one  or  both  of  these  issues  in  the  defendant's  favor. 
If  the  note  was  without  consideration,  no  demand  of  a  con- 
veyance would  be  necessary;  and  if  the  plaintiff  had  aban- 
doned his  claim,  and  had  thereby  placed  it  out  of  his  power 
to  convey  tie  lots,  no  demand  of  conveyance  would  be  neces- 
sary. We  find  no  error  for  which  the  judgment  of  the  court 
below  ought  to  be  reversed. 

Judgment  below  affirmed. 
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CHANDLER  JENNINGS,  Plaintiff  in  Error,  ▼•  STATE 
OF  OREGON,  Defendant  in  Error. 

Error  to  Marion. 


Where  the  record  shows  that  a  sentence  hae  been  amended  by  erasing  the 
word  "solitary,"  without  showing  what  position  it  sustained  in  the 
sentence,  this  court  cannot  say  whether  its  ineertion  or  ensure 
would  be  prejudicial  to  defendant. 


CHAin>LSB  JsNNiNos  was  indicted  at  the  May  term  of  the 
Circuit  Court,  1859,  for  Marion  County,  for  larceny, insteal- 
ing  divers  articles  of  personal  property  of  the  value  of  more 
than  thirfy-five  dollars.  Upon  trial,  he  was  found  guilty,  as 
'charged  in  the  indictment,  and  sentenced  to  imprisonment  in 
the  penitentiary  for  the  term  of  five  years.  The  other  facta 
in  the  case  sufficiently  appear  in  the  opinion  of  the  court 

Q.  H.  WUliama,  for  plaintiff  in  error* 

/•  0.  Wilson,  prosecuting  attorney,  for  defendant  in  enor* 

Wait^  C.  J.  The  matters  assigned  aa  error,  and  relied 
upon^  are  as  follows: 

8d.    The  sentence  of  the  court  is  not  warranted  by  law. 

4tL  The  change  in  the  sentence  is  irregular  andvoid;and 
it  was  made  without  notice  to  the  plaintiff  in  error,  and  at  a 
term  of  court  subsequent  to  the  term  when  the  jud^nnent  and 
sentence  of  the  court  were  entered. 

5th.    The  proceedings  are  irregular  and  illegal* 

The  record  of  the  judgment  and  sentence  of  the  court  be- 
low, as  it  comes  before  ub,  is  as  follows^  to  wit:  **This  day 
came  the  State  of  Oregon,  by  Wilson,  prosecuting  attorney, 
and  the  said  defendant,  in  his  own  proper  person,  as  well  as 
by  Williams,  his  attorney,  and  moves  for  a  new  trial  in  this 
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cause;  and  the  court,  after  hearing  the  arguments  of  counsel, 
ordered,  that  said  motion  be  denied,  and  the  said  defendant 
be  sentenced  to  five  years'  confinement,  and  kept  at  hard 
labor  in  the  penitentiary  of  this  State.  The  term  of  this  sen- 
tence to  commence  from  the  date  of  the  expiration  of  the  four 
years'  sentence,  on  an  indictment  for  receiving  and  aiding  in 
the  concealment  oi  stolen  goods,  this  day  entered;  and  that 
judgment  be  entered  against  said  defendant  for  the  costs  in 
this  case,  accruing  to  be  taxed,  and  that  execution  issue 
therefor.** 

It  appears,  also,  from  the  record  before  us,  "that  at  the  next 
regular  term,  after  the  conviction  and  sentence  of  said  Jen- 
nings, the  judge  of  said  court  made  an  order,  of  which  the 
following  is  a  copy,  to  wit: 

^^Statk  of  Obbqon    1     Record  of  Conviction  and  Judg- 
▼.  I  ment,  at  September  Term,  1868^ 

^Chandi^eb  Jenninob.  J  for  larceny. 

'To  the  Clerk  of  the  Circuit  Court: 

''Being  satisfied,  from  an  examination  of  the  record  in  this 
cause,  and  my  own  knowledge  of  the  proceedings,  that  there 
is  a  clerical  error  in  the  judgment — that  is  to  say,  the  word 
solitary,  which  appears  in  the  said  record,  was  not  in  the 
original  sentence  as  delivered  by  the  court — ^you  are,  there- 
fore, directed  to  erase  ^aid  word  from  said  recorded  judg- 
ment, to  make  the  same  conform  to  the  sentence  as  delivered 
by  the  court 

'*Given  in  open  court,  this  28th  day  of  March,  A.  D.  I860. 

'TEl.  P.  BoiSB^  Judge'* 

Except  from  this  order,  it  does  not  appear,  from  the  record 
or  proceedings  before  us,  that  the  word  "solitary'*  was  ever 
embodied  in  the  sentence  of  the  court  below ;  nor  is  there 
any  thing  before  us  to  show  where,  in  the  sentence,  the 
word  solitary  occurred.    This  court  will  not  pass  out  of  the 
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record  in  search  of  reasons  for  the  reversal  of  a  judgment  of 
an  inferior  court ;  and  without  going  out  of  the  record,  it  is 
impossible  to  determine  that  the  rights  of  the  plaintiff  in 
error  have  been  prejudiced,  either  by  the  inserting  or  the 
erasing  of  the  word  solitary. 

We  think,  therefore,  that  the  judgment  of  the  court  below 
must  be,  and  it  is  affirmed. 


WILLIAM  R  JOHNSON,  Plaintiff  in  Error,  ▼.  JAMES 
MoGINNESS,  Defendant  in  Error. 

Error  to  YamhUL 


Money  paid,  without  fraud  or  deceit,  under  a  mistake  of  ttie  law,  ean- 
not  be  reoovered  back. 


In  the  year  1845,  the  defendant,  McGinness,  being  a 
married  man,  settled  upon  a  certain  section  of  land  in  Yam- 
hill County,  as  a  claimant  under  the  act  of  Congress  of  Sep- 
tember 27th,  1850,  known  as  the  donation  act  His  entire 
residence  was  upon  the  east  half  of  the  claim;  and  his  wife 
died  in  1846,  without  issue.  In  1853,  McGinness,  still  re- 
siding upon  the  east  half  of  the  section,  supposed  and  repre- 
sented to  Johnson  that  he,  McGinness,  was  the  owner  of,  and 
entitled  to  a  patent  for,  the  west  half  of  said  section,  as  sur- 
vivor of  his  deceased  wife.  Johnson,  believing  the  repre- 
sentations of  McGinness,  purchased  the  west  half  of  the  sec- 
tion, and  paid  therefor  the  sum  of  $1,200.  McGinness 
executed  to  Johnson  a  quit-claim  deed  of  the  premises,  and 
bound  himself  in  the  deed,  and  also  in  a  bond,  to  execute  ta 
Johnson  a  general  warrantee  deed  of  the  premiaesy  as  soon 
as  practicable  after  obtaining  a  patent  therefor  from  the 
United  States.  Subsequently,  Johnson  became  the  grantee 
of  the  same  land  from  the  United  States. 
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The  action  in  the  court  below  wa&  brought  to  recover  back 
the  money  so  paid.  The  judgment  of  the  court  below  was  in 
favor  of  the  defendant^  and  this  action  is  brought  to  reverse 
that  judgment 

WtUiams  S  Oibbs,  for  plaintiff  in  error. 
J,  K,  Kelly,  for  defendant  in  error. 

Wait,  C.  J.  The  act  of  Congress  of  September  27ih,  1860, 
known  as  the  donation  act,  provides  "that  there  shall  be  and 
hereby  is  granted  to  every  white  settler  or  occupant  of  the 
public  lands,  American  half-breed  Indians  included,  above 
the  age  of  eighteen  years,  being  a  citizen  of  the  United  States, 
or  having  made  a  declaration  according  to  law  of  his  inten- 
tion to  become  a  citizen,  or  who  shall  make  such  declaration 
on  or  before  the  first  day  of  December,  eighteen  hundred  and 
fifty-one,  now  residing  in  said  territory,  or  who  shall  become 
a  resident  thereof  on  or  before  the  first  day  of  December, 
eighteen  hundred  and  fifty,  and  who  shall  have  resided  upon 
and  cultivated  the  same  for  four  consecutive  years,  and  shall 
otherwise  conform  to  the  provisions  of  this  act,  the  quantity 
of  one-half  section,  or  three  hundred  and  twenty  acres  of  land 
if  a  single  man,  and  if  .a  married  man,  or  if  he  shall  become 
married  within  one  year  from  the  first  day  of  December, 
eighteen  hundred  and  fifty,  the  quantity  of  one  section,  or  six 
hundred  and  forty  acres  of  land ;  one  half  to  himself,  and  the 
other  half  to  his  wife,  to  be  held  by  her  in  her  own  right ;  and 
the  surveyor-general  shall  designate  the  part  enuring  to  the 
husband,  and  that  to  the  wife,  and  enter  the  same  in  the 
records  of  his  office ;  and  in  all  cases  where  such  married  per- 
sons have  complied  with  the  provisions  of  this  act,  so  as  to 
entitle  them  to  the  grant  as  iabove  provided,  whether  under 
the  late  provisional  government  or  since,  and  either  shall  have 
died  before  patent  issues,  the  survivor  and  children,  or  heirs 
of  the  deceased,  shall  be  entitled  to  the  share  or  interest  of 
the  deceased,  in  equal  proportions,  except  where  the  deceased 
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shall  otherwise  dispose  of  it  by  testament,  duly  and  properly 
executed  according  to  the  laws  of  Oregon/*     (Section  four.) 

"That  upon  the  death  of  any  settler  before  the  expiration 
of  the  four  years'  continued  possession  required  by  this  act, 
all  the  rights  of  the  deceased  under  this  act  shall  descend  to 
the  heirs  at  law  of  such  settler,  including  the  widow,  where 
one  is  left,  in  equal  parts ;  and  proof  of  compliance  with  the 
conditions  of  this  act,  up  to  the  time  of  the  death  o^  such  set- 
tler, shall  be  sufficient  to  entitle  them  to  the  patent"  (Sec- 
tion eight.) 

It  is  a  rule  of  law  that  money  paid,  without  fraud,  under 
a  mistake  of  the  law,  cannot  be  recovered  bai^.  (1  Petenf 
Rep.  16.) 

There  was  no  fraud  or  deceit  in  the  sale  by  McGinness  to 
Johnson ;  but  there  was  a  material  mistake  as  to  whether,  in 
law,  McGinness  was  entitled  to  the  land,  as  sorTivor  of  his 
wife. 

It  appears  from  the  plaintiff's  showing  that  McGinness. 
settled  upon  his  land  claim  in  1845,  being  a  married  man^ 
and  that  his  wife  died  in  1846,  without  issue;  and  whether 
McGinness  thereby  became  entitled  to  any  land  as  the  sur- 
vivor of  his  wife,  was  a  question  of  law. 

In  relation  to  the  facts,  there  was  no  fraud,  deceit,  misiep- 
resentation,  or  misunderstanding;  but  in  relation  to  the  law 
applicable  to  those  facts,  the  parties  were  mutually  mistaken* 

Money,  so  paid,  cannot  be  recovered  back. 

The  judgment  of  the  court  below  should  be^  and  ii  a/* 
firmed^ 
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WELLS^  FARGO  &  CO.,  Appellanta,  v.  PATRICK  WALL 

Appellee. 

Ohaneery.'^Appedl  from  MuHnomah^ 


L  A  party  being  ignorant  of  an  essential  fact  at  the  time  of  trial  la 
the  coart  below,  seeks  to  stay  execution,  'fte.  Under  the  statute, 
"that  the  court  may,  in  its  discretion,  fte.,  at  any  time  within  one 
year,  &c.,  relieve  a  party  from  a  judgment,  order,  or  other  pro- 
ceeding taken  against  him,  through  his  mistake,  inadyertenoe,  sur- 
prise, or  excusable  neglect," — Held,  that  the  par^  had  an  adequate 
remedy  at  law. 

i.  Party  must  show  due  diligence. 

This  is  an  appeal  from  an  order  Ofr  decree  of  Watt,  C.  J.| 
dissolving  an  injunction  granted  by  him  at  ehamberSy  upon 
the  filing  of  the  complainant's  bill,  February  23d,  1860.  At 
the  March  term  foUowing  of  the  Circuit  Court  for  Multno- 
mah County,  the  defendant  moved  to  dissolve  Ihe  injunction 
and  dismiss  the  bill,  and  assigned  the  following  grounds  for 
the  allowance  of  the  motion : 

Ist    The  court  has  no  jurisdiction. 

Sd.    The  complainants  haye  an  adequate  remedy  at  law* 

8d«  The  bill  shows  that  the  questions  at  is^ue  have  been 
tried  and  determined  at  law. 

4th.  Bill  does  not  show  necessary  diligence  in  preparing 
for  the  trial  at  law  of  the  case  of  Wall  y.  Wells,  Fargo  &  Co. 

Sih.  Bill  prays  for  injunction,  for  the  purpose  only  of 
procuring  impeaching  and  cumulative  evidence. 

6tL  None  of  the  exhibits  referred  to  in  said  bill  are  aV 
tached  thereto. 

7th.    There  is  no  equity  in  the  bilL 

8tL  The  bill  asks  for  equitable  relief.  Upon  this  motion 
the  court  dissolyed  the  injunction  and  dismissed  the  bilL  Tho 
eomplainants  faring  this  appeaL 


O.  H.  OaHUr,  of  counsel  for  appellants 
A.  0.  OibbB,  ci  oonnsel  for  appeUeei 
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Steatton,  J.  Lord  Coke  regarded  it  as  the  reproach  of 
his  time,  and  against  which  he  declaimed  with  a  quaint  but 
strong  vehemence,  that  equity  was  made  to  invade  and  over- 
turn the  legitimate  functions  of  the  common  law.  The  prac- 
tice of  which  he  complained  may,  in  some  sense,  be  said  to 
be  reversed ;  at  least,  many  of  the  strong  barriers,  which  sep- 
arated the  two  jurisdictions  of  law  and  equity,  in  the  march 
of  liberal  ideas,  have  been  swept  away;  and  law  tribunals 
are  now  clothed  by  statute  with  many  of  the  powers  to  grant 
new  trials,  and  to  set  aside  hard  judgments,  which  formerly 
belonged  to  the  courts  of  chancery.  At  no  very  remote  period, 
the  want  of  such  a  power  in  law  courts  sent  the  suitor  to  an- 
other tribunal  only  to  multiply  actions  and  increase  his  costs. 

The  first  and  second  points  made  by  defendant,  in  his  mo- 
tion, may  be  merged  and  considered  together.  It  may  be 
premised  that  courts  of  equity  never  did  interfere  with  legal 
proceedings^  while  there  was  a  full  and  adequate  remedy  at 
law.  Nor  will  this  court  interfere  with  judgments  at  law, 
and  take  jurisdiction,  unless  it  shall  appear  that  the  party 
has  used  due  diligence,  exhausted  every  means,  and  failed 
through  ignorance  of  some  fact;  or  was  prevented  from 
availing  himself  of  his  defence  by  fraud,  accident^  or  by  the 
act  of  the  opposite  party,  unmixed  with  negligence  or  fault 
on  his  part  (Foster  v.  Wood,  6  Johns,  Ch.  B.  89 ;  The  Mar 
fine  Ins.  Co.  of  Alea>andir%a  v.  Hodgson,  7  Cranch,  332 ; 
Truby  v.  Wanzer,  6  How.  141.) 

It  is  not  pretended  by  the  bill  that  the  defence  was  an 
equitable  one,  and  not  available  at  law;  but  that  the  party 
was  in  ignorance  of  an  essential  fact  at  the  time  of  the  trial ; 
and  such  fact  did  not  come  to  complainants'  knowledge  until 
it  was  too  late  to  move  for  a  new  trial 

Admitting  all  this  to  be  true,  it  is  difficult  to  perceive  how 
it  would  avail  complainants. 

The  action  at  law,  between  these  parties,  was  finally  deter- 
mined at  the  December  term  of  the  Supreme  Court,  1859 ; 
and  this  bill  was  filed  February  28d,  1860,  with  the  purpoee 
of  staying  the  execution. 
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By  section  73,  page  94,  of  the  statutes  of  this  State,  it  is 
provided,  "that  the  court  may,  in  its  discretion,  &c.,  at  any 
time  within  one  year,  &c.,  relieve  a  party  from  a  judgment, 
order,  or  other  proceeding  taken  against  him,  through  his 
mistake,  inadvertence,  surprise,  or  excusable  neglect." 

It  was  as  competent  for  the  Circuit  Court  to  set  aside  the 
judgment  for  any  cause  here  shown,  as  for  this  court  to  do 
80,  had  no  such  act  been  passed. 

This  statute  might  have  been,  and  probably  was  intended 
to  save  litigants  the  necessity  of  resorting  to  a  Court  of  Chan- 
cery, to  avail  themselves  of  a  purely  legal  defense,  justly 
existing,  but  not  available  at  the  trial,  but  who  had  been 
concluded  by  the  judgment  at  law.  This  is  a  reasonable 
construction  of  the  statute ;  and  if  we  are  right  in  giving  it 
this  interpretation,  it  would  seem  to  be  ooncluaive  of  the 
merits  of  this  biU. 

■ 

The  third  point  made  in  the  motion  is  determined  by  what 
has  been  said  above. 

None  of  the  exhibits  referred  to  in  the  bill  are  annexed 
thereto;  and  the  consideration  of  the  fourth  and  fifth  points 
oiade  by  the  motion,  must  proceed  upon  such  facts  as  are  dis- 
dosed  bj  the  statements  upon  the  face  of  the  bilL  Placing 
the  most  liberal  construction  upon  these,  we  are  of  the  opin- 
ion that  no  such  case  is  made,  as  would  warrant  this  court 
in  reversing  the  decree  of  the  chancellor. 

Do  complainants  show  such  diligence  as  entitles  them  to 
relief  on  the  ground  of  surprise  or  accident  i 

The  key  to  all  the  evidence,  which  is  referred  to,  but  omitr 
ted  to  be  produced  on  the  trial,  was^  or  ought  to  have  been, 
in  the  possession  of  the  complainants. 

Tlie  principal  evidence  in  the  case  was  the  testimony  of 
James  O'Neil  himself,  who  issued  the  certificates,  and  claim- 
ed authority  for  so  doing  under  his  letter  of  appointments 
Wells,  Fargo  &  Co.  must  have  had  copies  of  all  such  appoint- 
ments, and  of  all  such  instructions  to  their  agents.  Why 
iTvas  not  a  copy  of  such  appointment  presented  to  O^Neil,  on 
his  examination  as  a  witness ;  and  thus  given  the  witness  the 
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opportunity  of  verifying  his  construction  of  that  instrument ; 
or,  on  the  contrary,  to  have  then  laid  the  foundation  for 
weakening  his  testimony? 

Of  the  time  and  place  the  defendants  in  the  other  forum 
had  due  and  ample  notice.  If  ihey  negligently  failed  to  at- 
tend such  examination,  but  relied  upon  the  statements  of  the 
witness^  or  failed  to  take  such  steps  as  their  interests  de- 
manded, they  cannot  now  be  heard  to  complaiiL 

Again,  the  bill  states  explicitly,  that  the  complainants 
posted  and  published  notices  of  the  fact  that  their  agents 
were  furnished  with  written  instructions  of  their  powers  and 
duties. 

What  diligence  have  they  shown,  when  matters  of  such 
public  notoriety  were  omitted  to  be  produced  upon  the  trial  ? 
They  allege  that  such  testimony  was  of  importance  to  them, 
and  we  grant  that  it  was;  but  we  cannot  admit  that  any  dili- 
gence was  used,  when  it  is  stated  that  they  could  not  find  a 
witness^  by  whom  to  prove  it  during  the  pendency  of  the  suit 
at  law.  In  '^Bewett  v.  Treeston,  Ist  Chan.  Cases,  65,  upon 
a  fact  somewhat  analogous  to  the  one  before  us,  the  Court  of 
Chancery  refused  assistance,  where  the  defendant*  at  law  had 
written  a  letter,  which  the  plaintiff  could  not  prove  at  the 
trial,  and  which  would  have  discharged  hinL''  See,  also, 
Schroepfel  v.  Shaw,  Sd  ComsiocVs  R.  462 ;  Marine  Ins.  Co. 
of  Alexandria  v.  Hodgson,  7  Cranch,  832;  Batemam  v. 
WUles,  1st  8cK  A  Lefroy,  201 ;  Floyd  v.  Jaques,  6  Johns,  C. 
B.  479 ;  Earl  of  Oxford's  Case,  2d  Leading  Cases  in  Equity, 
97 ;  American  Notes,  passim. 

Finally,  courts  of  law  under  the  statutes  of  this  State,  be- 
ing clothed  with  ample  powers  for  granting  new  trials,  or 
opening  judgments,  it  may  well  be  doubted  whether  this  court 
ought  in  any  case  to  enjoin  a  judgment  at  law,  when  the  ease 
presents  no  equitable  grounds  for  setting  aside  the  verdict 

In  the  case  of  Simpson  v.  Hart,  the  court  used  the  follow- 
ing language:  ^^Before  courts  of  law  were  in  the  exercise  of 
Aeir  present  liberal  jurisdiction  over  the  subject  of  new 
i,  the  parties  were  frequently  forced  into  equity  to  be 
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lieved  from  oppressive  verdicts.'*  (3  Black,  Com.  388 ;  Va/ux 
V,  SkeUffj  Finch,  472.)  Since,  however,  that  jurisdiction 
has  been  well  established  and  freely  exercised,  on  equitr 
able  as  well  as  legal  grounds,  the  party  failing  in  his  appli- 
cation at  law  for  a  new  trial  will  not  be  relieved  in  equity,  at 
least,  upon  the  same  merits  already  discussed,  and  fully  with- 
in the  discretion  of  a  court  of  law.  Where  courts  of  law  and 
equity  have  concurrent  jurisdiction  over  a  question,  and  it 
receives  a  decision  at  law,  equity  can  no  more  re-examine  it, 
than  the  courts  of  law  in  a  similar  case  could  re-examine  a 
decree  of  the  Court  of  Chancery.  TS'pon  examination  of  the 
numerous  authorities,  most  of  which  have  been  referred  to  by 
the  counsel  in  this  cause,  it  will  be  seen,  that  as  the  courts  of 
law  have  extended  their  jurisdiction  over  this  subject,  the 
courts  of  equity  have  withdrawn  their  jurisdiction  over  it; 
and  this  is  in  accordance  with  the  general  principle,  that 
'Vhere  a  court  of  law  can  furnish  an  adequate  remedy,  the 
court  of  equity  will  not  interfere.*' 

There  is  no  pretence  that  the  verdict  of  the  jury  in  the  law 
case  was  against  the  weight  of  evidence ;  and  the  failure  of 
the  complainants  to  attach  their  exhibits  to  the  bill,  if  for  no 
other  reason,  would  place  the  court  in  great  embarrassment  as 
to  whether  a  case  had  been  made  out,  granting  that  the  court 
had  jurisdiction,  and,  in  a  proper  case,  ought  to  exercise  it 

For  these  reasons,  we  think  the  deeree  of  the  chanoeUor 
ouj^t  to  be  aflSzmed* 


I 
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WILLIAM  L.  McEWEN  et  al.,  Plaintiff  in  Error,  v.  CITY. 
OF  PORTLAm),  Defendant  in  Error. 

Error  to  MvUnomah. 

1.  A.  brought  suit  against  B.  to  recover  poesession  of  real  pro^rty; 
A  claiming  title  by  donation  from  the  proprietors  of  tbe  city  of 
Portland  in  1849,  about  eight  years  before  the  commencement  of 
this  action; — Held,  that  it  was  error  to  admit  evidence  of  reputa^ 
tion  to  support  such  title. 

2.  Rule,  admitting  hearsay  evidence  or  repute,  stated  and  commented 
upon. 

The  city  of  Portland  brought  suit  under  the  statute  "for 
the  recovery  of  the  possession  of  real  property,"  against  the 
plaintiffs  in  error.  The  complaint  of  the  plaintiff,  in  the 
icourt  below,  set  out  "that  the  said  city  of  Portland  is  the 
owner  of,  and  entitled  to  the  possession  of  that  certain  lot  of 
land,  together  with  the  building  thereon,  and  other  appurten- 
ances thereunto  belonging,  &c.,"  (particularly  describing  the 
premises.)  The  plaintiff  claimed  and  alleged  "that  the  said 
city  of  Portland  hath,  in  its  own  right,  a  good  and  complete 
estate  in  fee  simple  in  said  lot  of  land,  and  that  the  said  city- 
was  seized  and  possessed  of  the  said  lot,  with  the  tenements 
and  appurtenances,  within  twenty  years  now  last  past,  by  ac- 
tual and  rightful  use,  occupation  and  enjoyment  of  the  same, 
and  ought  now  to  be  in  the  quiet  possession  of  the  same." 

To  this  the  defendants  below  answered,  denying  "that  the 
city  of  Portland  is  the  owner  of  the  property  described,"  &c., 
traversing  generally  the  material  allegations  of  the  complaint.  ■ 
The  defendants,  after  denying  any  wrongful  entry,  or  with- 
holding of  the  property,  set  up  title  in  fee  simple  in  them- 
selves, and  alleged  "that  they  were  in  actual  possession,  &c., 
in  their  own  right"  There  was  a  replication  and  denial  of 
the  title  of  the  defendants,  a  trial  and  verdict  for  the  plaintiff 
below,  and  judgment  upon  the  verdict.  Upon  the  trial,  some 
fifteen  special  instructions  were  asked  of  the  court,  to  be  given 
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to  the  jury.  Some  were  given  and  some  refused.  As  no 
one  of  these  points  is  r'eviewed^  it  is  not  necessary  to  set  them 
out 

Williams  <&  Page,  for  plaintiff  in  error. 
D.  W.  Douthitt,  for  defendant  in  error. 

Stratto:^^  J.  This  is  a  proceeding  under  title  I.  of  an  act 
to  regulate  actions  relating  to  real  property ;  and  section  first 
provides,  "that  any  person  having  a  valid  subsisting  interest 
in  real  property,  and  a  right  to  the  possession  thereof,  may 
recover  the  same  by  action,  &c.  This  statute  was  intended 
to  simplify  the  forms  of  actions  affecting  interests  in  real 
property,  but  not  to  change  the  rules  of  evidence  in  such  pro- 
ceedings. 

Section  four  provides^  that  the  claimant  shall  not  only  state 
that  he  is. entitled  to  the  possession  of  the  property,  but  shall 
Bet  out  also  what  interest  he  claims  therein.  Accordingly, 
in  the  case  before  us,  the  plaintiff  claimed  a  fee  simple,  and 
the  right  of  immediate  possession. 

In  the  argument  much  was  said,  and  many  authorities 
cited  to  the  point,  whether  the  corporation  of  the  city  of 
Portland  could  hold  land  in  trust  for  religious  and  school 
purposes.  As  the  verdict  must  be  set  aside  on  another 
ground,  it  is  not  deemed  advisable  to  pass  upon  that  question. 
The  form  of  action  admits  the  possession  of  the  defendants, 
which  possessory  title  must  prevail  until  the  complainants 
show  a  better  one.  "The  law  will  never  construe  a  posses- 
sion tortious,  unless  from  necessity.  On  the  other  hand,  it 
will  consider  every  possession  lawful,  the  commencement  or 
continuation  of  which  is  not  proven  to  be  wrongful.  And 
this,  on  the  plain  principle,  that  every  man  shall  be  presumed 
to  act  in  obedience  to  his  duty  until  the  contrary  appears. 
When,  therefore,  a  naked  possession  is  in  proof,  unaccompa- 
nied by  evidence  as  to  its  origin,  it  will  be  deemed  lawful  and 
oo^xtenflive  with  the  right  set  up  by  the  party.''  (Bicard  v. 
Wmiams,  7  Wheaton,  69-) 


> 
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Again,  it  is  a  familiar  principle  of  law,  applicable  to  the 
present  and  like  cases,  that  the  claimant  must  prevail  upon 
the  strength  of  his  own  title,  and  not  upon  the  weakness  o£ 
his  adversary's,  unless  it  should  appear  that  the  defendant 
was  a  mere  naked  intruder,  or  sets  up  no  title  in  himselE 
(Christy  v.  Scott,  14  How.  282 ;  Jackson  v.  Boston  and  Wor- 
cester Bail-Road,  1  Cushing,  575.) 

The  bill  of  exceptions  briefly  states  the  evidence  offered  b^ 
both  parties  on  the  trial,  but  in  very  general  terms.  It  waB 
not  pretended  in  the  argument,  nor  does  the  record  intimate, 
that  the  plaintiff  derived  title  through  the  ordinary  forms  of 
written  instruments,  but  it  is  said  that  the  original  proprie- 
tors of  Portland  donated  the  lot  in  question  to  the  citizens  of 
the  then  town,  who  erected  thereon  a  house  for  school  and 
church  purposes. 

It  appears,  from  the  evidence,  that  this  donation  was  made, 
if  made  at  all,  in  1849,  by  the  proprietors  of  the  town.  To 
support  this  donation,  there  was  some  showing  that  the  donors 
set  apart  and  designated  the  lot  on  a  plot  of  the  town.  The 
time  when,  and  by  whom  this  was  done,  was,  certainly,  not 
very  dear.  Evidence  was  also  offered  on  the  part  of  the 
plaintiff,  to  which  the  defendants  excepted,  and  admitted  hy 
the  court,  to  show  that,  by  public  repute,  the  title  to  the  pro- 
perty was  in  the  plaintiff,  and  that  the  city  was  entitled  te 
the  inunediate  possession.  As  it  is  impossible  for  this  court 
to  determine  what  weight  might  have  been  given  to  this  tes- 
timony by  the  jury,  if  its  admission  is  not  reconcilable  with 
wellnsettled  rules  of  evidence,  the  judgment  must  be  reverseiL 

We  are  of  the  opinion,  that  the  ruling  of  the  court,  in  ad- 
mitting this  testimony,  is  without  precedent,  and  not  within 
any  recognized  rule  of  evidence.  It  is  unfortunate  that  the 
term  ^'reputation/*  either  from  long  usage  or  continual  neces- 
sity, has  been,  and  continues  to  be,  applied  to  testimony  radi- 
cally different  in  its  character.  Eeputation,  applied  to  an 
individual  whose  character  in  the  community  is  in  question^ 
is  established  by  witnesses  who  can  speak  directly  as  to  what 
they  have  seen,  known,  and  heard  to  exist  at  the  moment  of 
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testifying.  It  is  a  present  fact>  evidenced  by  the  coneanebt 
opinion  of  a  certain  number  of  individuals.  Such  testimony 
is  direct  and  original,  and,  in  no  sense,  hearsay.  Beputation, 
as  applied  to  questions  of  pedigree,  customs,  boundaries,  &c., 
is  hearsay  evidence,  and  its  admission,  in  such  cases,  is  said 
to  be  an  exception  to  a  general  rule,  as  old  as  the  rule  itself. 
The  exceptions  spring  from  an  obvious  necessity,  for  the  ex- 
ceptions themselves  point  to  a  time  of  which  no  living  witness 
could  speak.  Hence,  in  such  cases,  recourse  must  be  had  to 
the  knowledge  and  declarations  of  persons  long  since  dead, 
who  are  shown  to  have  been  acquainted  with  the  facts  about 
which  they  spoke.  The  antiquity  of  the  subject-matter  to  be 
proved,  is  the  essential  element  to  let  in  reputation  as  evi- 
dence, (list  Oreenleaf  Ev.  sec.  130;  1^  Starhie  Ev.  sec.  29, 
30;  7  Peters,  564.) 

Had  this  fact  occurred  to  the  mind  of  the  court  below,  as 
a  guide  in  making  a  proper  application  of  the  rule,  no  such 
mistake  would  probably  have  occurred.  Formerly^  in  con- 
troversies of  this  character,  a  practice  prevailed  though  now 
relaxed,  requiring  the  claimant  to  allege  and  show  acts  of  en- 
joyment within  a  period  of  living  memory,'  before  reputation 
could  be  let  in  as  proof;  thus  indicating  that  the  origin  or 
foundation  of  the  right  was  at  a  period  antecedent  to  such 
time.  The  pleader,  who  drew  the  complaint  in  the  record, 
must  have  been  aware  of  the  rule,  for  the  allegation  is  di6- 
tincdy  made,  but  how  is  it  supported  by  the  proof  t 

It  appears  from  the  evidence,  recited  in  the  bill  of  excep- 
tions, that  the  plaintiff  claims  title  under  a  donation  from  the 
proprietors  of  the  city  of  Portland  town  site,  no  more  remote 
than  1849.  If  we  have  rightly  apprehended  the  only  cir- 
cnmstances  under  which  reputation,  as  evidence,  can  be  ad- 
mitted to  prove  any  right  or  privilege,  how  is  it  proposed  to 
bring  this  case  within  the  letter  or  reason  of  the  rule  ?  In  the 
natural  course  of  human  life,  three-fourths  of  the  witnesses 
of  a  transaction  of  that  date  must  be  still  living.  Where  are 
they,  and  why  not  called  to  speak  of  the  fact  of  a  conveyance 
in  fee  to  the  plaintiff,  if  such  ocmvejsnce  was  ever  made  t  If 
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the  exceptions  to  the  rule  rejecting  hearsay  evidence  were  to 
be  enlarged  to  an  extent  to  cover  the  present  case,  titles  might 
be  made  and  unmade  with  startling  facility. 

At  best,  hearsay  evidence  is  weak  and  unsatisfactory,  and 
always  presumes  better  evidence,  at  some  remote  period  t6 
have  existed,  but  no  longer  available  from  lapse  of  time.  A 
few  isolated  and  hard  cases  have  demanded,  and  the  courts 
long  since  yielded,  to  an  extent  which  has  made  the  excep- 
tions as  dear  and  well  defined  as  the  rule  itself.  Ought  they 
now  to  be  enlarged  ?  An  eminent  judge  has  said,  that  all 
questions  upo«i  the  rules  of  evidence  are  of  vast  importance 
to  all  9rder8  and  degrees  of  men ;  our  lives,  our  liberties,  our 
property,  are  all  concerned  in  the  support  of  these  rules, 
which  have  been  matured  by  the  wisdom  of  ages,  and  are 
now  revered  for  their  antiquity  and  the  good  sense  in  which 
they  are  founded."  No  one  rule  of  evidence  has  been  more 
imiformly  guarded  by  all  the  courts,  nor  with  greater  strict- 
ness, than  that  admitting  hearsay  evidence.  In  the  carefully 
considered  case  of  Mima  Queen  v.  Hepbiim,  7  CrancVe  B. 
390,  which  was  a  suit  brought  for  the  freedom  of  the  plain- 
tiff, the  court  refused  to  extend  the  rule  to  the  admission  of 
testimony,  showing  by  reputation,  or  by  declarations  of  per- 
sons since  dead,  that  the  ancestor  of  the  plaintiff  was  a  free 
person.  The  highest  court  of  appeals  of  Maryland  had,  in  a 
like  case,  admitted  the  testimony  as  in  favor  of  human  free- 
dom, and  the  point  was  pressed  upion  the  federal  Supreme 
Court  with  much  earnestness.  A  stronger  case  could  not  - 
have  been  put,  and  so  the  court  admitted;  but  the  evidence 
was  rejected,  Marshall,  C.  J.,  remarking,  "the  general  role 
comprehends  the  case,  and  the  case  is  not  within  any  excep- 
tion heretofore  recognized.  This  court  is  not  inclined  to  ex- 
tend the  exceptions  further  than  they  have  already  been  car- 
ried." The  same  point  came  under  consideration  again  in 
the  case  of  John  Davis  v.  Wood,  1  Wheaton's  jB.  6,  and  the 
court,  after  stating  Aat  the  opinion  in  Mima  Queen  v.  Hep- 
hum  had  been  revived,  firralv  adhered  to  that  decision. 
^  'To  this  point,  we  have  examined  the  question  solely  upon 
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the  ground  of  the  admisBibilitj  of  the  testimonj,  with  refer- 
ence to  the  tune  when  the  right  or  title  had  its  origin,  keep- 
ing ont  of  view  another  important  distinction  which  has  arisen 
in  most  of  the  cases  involving  similar  principles  to  the  one 
before  na.  Let  it  be  supposed,  that  the  case  comprehended 
the  essential  ingredient  of  antiquity,  two  other  questions 
would  at  once  arise.  First,  was  the  matter  in  controversy  of 
such  public  and  general  concern  as  to  bring  it  within  the  rule 
stated  by  Lord  Kenyon,  that  "evidence  of  reputation  upon 
general  points  is  receivable,  because  all  mankind^  being  inter- 
ested therein,  it  is  natural  tb  suppose  that  they  may  be  con- 
versant with  the  subject,  and  that  they  should  discourse  to- 
gether about  them,  having  all  the  same  means  of  informa- 
tion." And  he  immediately  puts  the  question :  "How  can 
this  apply  to  private  titles,  either  with  regard  to  particular 
cases  or  private  prescription?"  (iStarJeie's  Ev.  33;  1  Oreenr 
leafs  Ev.  sec.  187.)  If  it  were  strictly  necessary  to  settle  the 
point,  it  might  be  doubtful  whether  the  inhabitants  of  the 
city  of  Portland  formed  a  body  of  such  quasi-public  character 
as  to  admit  this  evidence ;  but,  second,  it  is  well  settled  that 
reputation  is  not  admissible  to  prove  a  particular  fact  The 
reason  is  obvious.  Particular  facts,  not  of  a  public  nature, 
may,  and  in  the  nature  of  things  must,  be  understood  by  few, 
and  liable  to  be  misrepresented  or  misunderstood,  and  may 
have  been  connected  with  other  facts  by  which  their  effects 
would  be  limited  and  explained.  The  city  of  Portland  sets 
up  a  title  in.  fee  simple,  and  such  a  title  to  a  specific  piece  of 
property  imports  a  conveyance  through  some  of  the  forms 
known  to  the  law.  That  would  seem  to  be  a  distinct  and 
isolated  fact,  which  reputation  was  admitted  to  prove  upon 
the  trial.  We  think  it  was  clearly  transcending  the  rule. 
Justice  Story  has  very  comprehensively  summed  up  the  law 
on  this  subject,  thus: 

"1st.  That  the  fact,  to  which  the  reputation  or  tradition 
applies,  must  be  of  a  public  nature. 

"2d.  If  the  reputation  or  tradition  relates  to  the  exer- 
cise of  a  right  or  privilege,  it  must  be  supported  by  acts 
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of  enjoyment  or  privilege  within-  the  period  of  living 
memory. 

^^3d.  That  it  must  not  he  reputation  or  traditionary  declar- 
ations to  a  particular  fact"  (1  Oreerdeafs  Ev.  sec.  188; 
Elliott  V.  Pearl,  10  Peters'  R.  412 ;  Mima  Queen  v.  Hep- 
hum,  7  Cranch,  290 ;  Davis  v.  Wood,  1  Wheaian's  B.  6 ; 
Begina  v.  The  Inhabitants  of  the  County  of  Bedford,  per 
Lord  Campbell,  C.  J.,  29  English  L.  &  E.  B.  86.) 

For  these  reasons,  we  think,  there  was  error  in  the 

of  the  court  below. 

• 

Judgment  reversed,  and  cause  remanded. 
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DELAVANTIA  EOCHESTER,  Plaintiff  in  Error,  r. 
JAMES  ROCHESTEB,  Defendant  in  Error. 

Potk  O&unty. 

Stotote  reqaires  only  ten  dAjrt*  serrioe  of  complaint  and  notice,  in  rait 
for  divorce  within  the  State. 

Thb  defendant  in  error  filed  his  oomplaint^  in  the  Circuit 
Conrt  of  Polk  County,  for  divorce,  on  the  23d  day  of  March, 
1860,  and,  at  the  April  term  thereafter,  obtained  a  decree 
against  the  plaintiff  in  error  by  default  Service  waa  had 
upon  plaintiff  in  error,  in  the  county  of  Linn,  on  the  80th 
day  of  March,  ^^hich  was  more  than  ten,  and  less  than  thirty 
days,  before  the  first  day  of  the  term  at  which  the  decree  was 
entered. 

O.  H.  Wittiams,  of  counsel  for  plaintiff  in  error. 

J7.  M.  Bamum,  of  counsel  for  defendant  in  error. 
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Prim,  J.  Several  assignments  of  error  are  made  in  this 
cause;  but  the  only  one  relied  upon  is,  "that  the  service  was 
insufficient  to  entitle  the  defendant  in  error  to  the  decree  at 
that  term  of  the  court"  The  question  raised  in  this  cause  is, 
"should  the  service  have  been  made  thirty  days  before  the 
£rst  day  of  'the  term,"  as  is  provided,  for  in  actions  at  law, 
when  a  suit  is  commenced  in  one  county,  and  service  is  had  in 
another? 

We  think  not,  as  the  statute  has  clearly  provided  on  the 
subject  of  divorce  what  kind  of  service  is  necessary  to  entitle 
the  plaintiff  to  have  the  evidence  heard,  and  the  cause  decided 
by  the  court.  Oregon  Statutes,  page  589,  section  6,  provides 
in  substance  that,  when  pei*sonal  service  is  had  ten  days  before 
the  commencement  of  the  term,  the  evidence  may  be  heard, 
and  the  cause  decided  at  that  term,  without  any  reference  as 
to  whether  the  service  is  made  in  the  county  where  the  action 
is  commenced,  or  in  another.   We  think  there  is  no  error  in 

« 

the  proceedings  of  the  court  below,  for  which  that  judgment 
should  be  reversed. 

Judgment  is  therefore  affirmed. 


WILLIAM  GIRD,  Plaintiff  in  Error,  v-  STATE  OF 

OREGON,  Defendant  in  Error. 

Benloru 


A  TceogBissnot  to  appear  nX  tke  next  term  of  the  District  Ootirt  i6r 

B<enton  County,  taken  under  the  territorial  act  of  December  10th, 
1856,  entitled  "An  act  to  conform  the  practice  of  the  courts  to  the 
act  of  Congress  of  August  16,  1858,"  is  good.    The  sittings  therein 

Provided  for  are  Districts  Courts^  and  the  duration  of  eMfa  sitting 
\  a  "term:' 


Suit  was  brought  in  Benfon  County,  bj  the  State  against 
William  Gird^  upon  a  recognizance  entered  into  under  the 


Dec  1860]  GisD  v.  Statb.  809 

late  territorial  goyemment^  before  a  justioe  of  the  peace  of 
Benton  County,  on  the  6th  day  of  June,  A.  D.  1868,  by  said 
Gird  and  Moses  E.  Milner,  for  the  appearance  of  said  Mil- 
ner  at  the  District  Court  of  Benton  County,  on  the  first  day 
of  the  next  term  thereof,  and  answer  a  charge  of  an  assault 
with  an  intent  to  miirder.  At  the  regular  term  of  t^e  Dis- 
trict Court,  held  at  Salem,  September  7th,  1858,  a  true  bill 
of  indictment  was  found  against  said  Milner,  and  at  the  next 
"sittings,**  so  called,  of  the  District  Court  of  Benton  County, 
held  on  the  4th  day  of  October,  1858,  lihe  said  Milner  being 
called  to  appear,  and  failing  to  do  so,  the  recognizance  was 
forfeited.  The  defendant  below  demurred  to  the  complaint, 
which  demurrer  was  overruled  by  the  court,  and  judgment 
rendered  for  the  plaintiff.  The  plaintiff  in  error  brings  suit 
to  reverse  that  judgment 

Relaay  dk  Thayer,  for  plaintiff  in  error. 

O.  H.  WUliame,  for  defendant  in  error. 

Wait  C.  J.  Prom  the  points  raised  in  this  cas^  it  be^ 
comes  necessary  to  consider  two  questions: 

Ist  Whether  the  recognizance  is  such  that  it  justifies  a 
recovery  against  a  surety ;  and, 

2d  Whether  the  recognizance  could  be  forfeited  at  the 
sittings  of  the  District  Court  for  Benton  County. 

The  plaintiff  in  error  insists,  that  the  District  Court  of  the 
first  judicial  district  of  the  territory  of  Oregon,  of  which  the 
connty  of  Benton  was  a  part,  was  held  at  Salem,  in  Marion 
County ;  and  that  the  act  of  Congress  of  August  16th,  1866, 
and  the  act  of  our  own  territorial  legislature  of  December 
lOth,  1856,  forbids  the  holding  of  a  District  Court,  except  at 
one  place  in  a  judicial  district;  and  hence  that  this  recogni- 
zance to  appear  at  the  District  Court  for  Benton  County, 
especially  as  against  a  surety,  was  void,  and  that  the  forfeit- 
ure of  the  recognizance  in  Benton  County  was  unauthorized. 
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The  act  of  Congress,  we  think,  did  not  forbid  the  holding 
of  territorial  courts,  for  the  enforcement  of  territorial  lawa^ 
at  the  expense  of  the  territories. 

The  reason  of  the  enactment  of  this  law  of  Congress  waa^ 
that  in  one  of  the  territories  very  heavy  expenses  had  been 
incurred,  attendant  upon  the  holding  of  District  Courts. 

Whether  intended  by  Congress  or  not,  a  practice  had  pre- 
vailed of  holding  District  Courts,  by  the  United  States  terri- 
torial judges,  in  all  the  counties  where  the  wants  of  the 
people  and  territorial  enactments  required  it  Much  expense 
and  time  would  be  saved  to  the  people  by  the  holding  of 
courts  in  their  respective  counties ;  and  if  the  United  States 
territorial  judges  were  willing,  as  ours  were,  without  increase 
of  pay  or  neglect  of  United  States  business,  and  without  any 
increase  of  the  expense  to  the  United  States,  to  hold  District 
Courts  at  more  than  one  place  in  a  judicial  district,  no  reason 
is  discovered  why  Congress  should  confine  the  holding  of 
District  Courts  to  one  place  in  the  district  We  think  that 
Congress,  in  its  act  aforesaid,  did  not  prohibit  the  territorial 
legislature  from  providing  for,  nor  th^  United  States  terri- 
torial' judges  from,  holding  courts  in  the  several  counties  in 
the  territories.  We  think,  also,  that  a  reasonable  construc- 
tion of  the  act  of  the  territorial  legislature,  passed  December 
10th,  1856,  entitled  an  ^^Act  to  conform  the  practice  of  the 
courts  to  the  act  of  Congress  of  August  Idth,  1858,"  shows 
that  it  authorized  the  holding  of  District  Courts^  for  the 
transaction  of  territorial  business,  without  cost  to  the  United 
States,  in  Benton  County.  This  act  provides  for  the  holding 
of  a  District  Court  in  one  place  in  each  judicial  district,  and 
for  sittings  in  each  county,  for  the  trial  of  issues  of  fact  in 
cases  arising  in  such  counties.  It  provides  that  a  grand  jury 
be  summoned  by  the  marshal  from  the  district,  upon  a  venire 
issued  by  the  derk  of  tiie  District  Court;  and  that  indict- 
ments shall  be  deemed  at  issue,  on  the  plea  of  not  guilty^ 
without  arraignment  or  f onnal  plea,  and  sent  down  for  trial 
at  the  first  sittings  thereafter.  It  provides,  that  every  indict- 
ment shall  state  in  what  counly  the  offence  was  committed; 
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and  that  issues  in  fact  arising  thereon  should  be  sent  down 
for  trial  to  that  county,  and  that  no  territorial  prisoner,  in 
actual  custody  or  confinement,  shall  be  conveyed  out  of  the 
county  for  the  purpose  of  pleading  or  receiving  sentence. 
This  territorial  legislation,  then,  authorizes  the  holding  of 
District  Courts  at  one  place  in  a  judicial  district,  where  all 
the  United  States  cases  may  be  disposed  of;  and  also  for  the 
holding  of  sittings  iot  all  the  counties,  for  the  disposal  of  ter- 
ritorial business.  If  the  word  sittings  had  been  used  where 
the  word  term  occurs  in  the  recognizance  sued  upon,  it  would 
be  clear  that  the  recognizance  is  sudi  as  is  authorized  by 
law;  and  we  think  that  the  word  sUtingSj  as  used  by  the 
territorial  legislature,  may  be  regarded  as  signifying  "term." 
The  district  judges,  in  their  sittings  in  the  several  counties, 
for  the  trial  of  issues  of  fact,  attended  as  they  were  by  clerks, 
sheriffs,  juries,  and  all  the  paraphernalia  of  courts  of  record, 
were  holding  District  Courts,  and  the  duration  of  each  of 
those  sittings  was  a  term  of  court 

Milner  could  not  have  been  tried  for  an  assault  with  intent 
to  murder,  as  charged  against  him,  except  in  Benton  County, 
and  in  a  District  Court  We  cannot  suppose  that  the  legisla- 
ture, while  assuming  to  provide  for  the  punishment  of  terri- 
torial offences,  intended  to  suspend  all  trials  and  punishments 
for  those  offences;  yet,  if  it  be  true  that  District  Courts  could 
not  be  held  but  at  one  place  in  a  district,  and  that  such  courts 
were  lawfully  held  at  Salem,  in  Marion  County ;  and  if  it  be 
also  true  that  territorial  offences  could  be  tried  only  at  the 
sittings,  and  in  the  counties  where  the  offenses  were  commit- 
ted, then,  it  necessary'  follows  that  the  legislature,  while  as- 
smning  to  provide  trial  and  punishment  for  offenses,  did, 
whether  intended  or  not,  suspend  the  trial  and  punishment  of 
all  the  higher  territorial  offences  committed  in  those  counties. 
We  think  that  nothing  of  the  kind  was  intended  or  effected. 
Our  statute  provides,  that  no  action,  brought  on  a  recogniz- 
ance, ''shall  be  barred  or  def  eated,  nor  shall  judgment  be 
arrested  thereon,  by  reason  of  any  neglect  or  omission  to  note 
or  record  the  default  of  the  principal  or  surety,  at  the  term 
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when  such  default  shall  happen;  nor  by  reawm  of  any  sneh 
defect  in  the  form  of  the  recognizance,  if  it  sufficiently  appear 
from  the  tenor  thereof  at  what  court  the  party  or  witness  was 
bound  to  appear,  and  that  the  court,  or  magistrate  before 
whom  it  was  taken,  was  autiiorized  by  law  to  require  and 
take  such  recognizance."  The  only  place  where  Milner  could 
be  tried  was  in  Benton  County;  l^e  only  tribunal  before 
which  he  could  be  tried  was  a  District  Court;  the  recog- 
nizance required  his  appearance  "at  the  District  Court  of 
Benton  County,  on  tiie  first  day  of  the  next  term  thereof/' 
The  recognizance  binds  the  plaintiff  in  error  as  surely  there- 
on,  and  the  forfeiture  thereof  was  authorized  by  law. 

The  judgment  of  the  oourt  below  is  affirmed. 


JAMES  STRANG,  Plaintiff  in  Error  v.  MATTHEW 

EEITS;  Defendant  in  Error. 

Error  to  Mtdtnomah. 


Under  the  statutes  of  this  State,  regulating  appeals  from  Justices  of  the 
peaee  to  the  Circuit  Courts,  the  filing  of  notice  of  appeal  wii^  tha 
justioe,  and  serving  a  copy  on  the  adverse  party;  uso,  £ling  and 
executing  a  sufficient  hond,  are  conditions  precedent  to  an  appeal, 
and  must  he  complied  with  within  twenty  days  after  rendition  ol 
judgment  by  the  justice; — Held,  that  in  default  of  these  conditions, 
the  Circuit  Court  had  no  jurisdiction. 


Matthew  Keith  brought  suit,  in  the  Recorder's  Court  of 
the  city  of  Portland,  against  the  plaintiff  in  error,  for  the  sum 
of  $97.65  dollars.  Upon  the  calling  of  the  cause,  the  defendant 
below,  James  Strang,  did  not  appear,  and  Keith  had  jud^ 
ment  by  default  This  judgment  was  entered  on  the  8d  of 
April,  1860.  On  the  2l8t  of  April,  as  appears  by  a  notice 
which  is  said  to  have  been  filed  with  the  justice  on  that  daj. 
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tibe  defendant  notified  the  court  of  his  intentions  to  appeal. 
The  bond  in  appeal  was  filed,  as  appears  by  the  record,  on 
the  27th  of  April,  and  the  justice,  or  recorder,  acting  as  a 
justice  of  the  peace,  certifies  in  his  docket  that,  on  that  day^ 
he  allowed  the  appeaL 

In  this  condition  the  record  and  proceedings  came  into  the 
Circuit  Court ;  and,  upon  the  calling  of  the  cause,  the  plain- 
tiff moved  for  judgment,  for  want  of  an  answer,  and  the 
judgment  was  entered  accordingly. 

Stratton,  J.  The  plaintiff  in  error  has  brought  the  mat- 
ter into  this  court,  and  assigns  for  error — 

"That  the  court  erred  in  rendering  judgment  against  the 
defendant  below — it  not  appearing  that  the  notice  of  appeal 
from  the  justice  of  the  peace  was  served  on  the  plaintiff  be- 
low/' 

With  this  state  of  facts,  the  question  now  is,  had  the  Cir- 
cuit Court  jurisdiction  and  authority  to  render  such  judg- 
ment? Title  17,  section  186,  of  the  Statutes  of  1865,  relating 
to  appeals  from  justices'  courts  to  the  circuit  courts,  provides, 
that  such  appeals  shall  be  taken  within  twenty  days  after  the 
judgment  is  rendered,  &c,  and  shall  be  by  filing  a  notice  oi 
appeal  with  the  justice,  and  serving  a  copy  on  the  adverse 
party,  or  his  attorney.  Section  187,  of  same  title,  further  pro- 
vides, ''that  no  appeal  shall  be  allowed,  in  any  case,  unless 
a  written  undertaking  shall  be  executed  on  the  part  of  the 
appellant,"  &c.  These  provisions  of  the  statutes  we  deem 
imperative,  and  must  be  complied  with  before  the  Circuit 
Court  could  entertain  any  motion  affecting  the  rights  of  the 
parties  to  the  judgment  below,  other  than  a  motion  to  dis- 
miss the  appeal.  The  transcript  of  the  justice  discloses  a 
formal  notice;  but  it  nowhere  appears,  certainly,  that  such 
notice  was  ever  filed  with  the  justice,  or  that  a  copy  was  ever 
served  on  the  opposite  party.  But,  if  these  facts  were  not 
decisive  of  the  whole  question,  the  justice  states  explicitly, 
*Hhat  on  the  27th  day  of  April — twenty-four  days  after  the 
rendition  of  the  judgment  by  the  justice —-defendant  filed  his 
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bond,  &c.,  for  appeal;  which  bond  was  then  approved  and 
the  appeal  allowed."  Clearly,  this  was  too  late  to  comply 
with  an  absolute  condition  precedent 

The  judgment  of  the  justice  had  fixed  the  rights  of  the 
parties,  in  respect  to  the  subject-matter  in  litigation,  beyond 
the  questioning  of  any  tribunal. 

The  Circuit  Court,  having  no  jurisdiction,  its  judgment  is 
a  nullily. 

Judgment  is  reversed. 


L  J.  C.  DUNCAN,  Plaintiff  in  Error,  v,  M.  THOMAS  et 

aL,  Defendants  in  Error. 

Error  to  Marion^ 

1.  A  re-delivery  undertaking,  executed  in  pursuance  of  section  129  off 
the  statutes,  relating?  to  attachments,  is  discharged  by  the  seirars 
of  the  property  therein  specified,  upon  attachments  in  other  suits* 
by  the  sherifT  to  whom  the  undertaking  was  executed. 

2.  Such  seizure,  within  the  time  allowed  for  i«-delivery,  is  tantamoant 
to  a  re-delivery. 

8.  The  undertaking,  provided  for  in  sections  146  and  147  of  the  same 
statute,  operates  as  an  absolute  dischar^  of  the  property  from  9^ 
tachment. 

This  cause,  in  the  court  below,  was  commenced  in  Jackson 
County,  and  removed  to  Marion  County;  and  was  brought 
upon  a  written  undertaking,  executed  by  the  defendants  1» 
the  plaintiff,  as  sheriff  of  Jackson  County,  for  the  re-delivery 
of  thirty-four  pack  mules  and  one  horse,  levied  upon  by 
virtue  of  a  writ  of  attachment  against  the.  defendant, 
Thomas. 

The  defendants  demurred  to  the  reply  of  the  plaintiff; 
which  demurrer  was  sustained  by  the  court,  and  judgment 
for  costs  entered  against  the  plaintiff,  who  brings  the  cause 
into  this  court  for  error. 
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KeUy  £  Beed,  for  plaintiff  in  error. 
DoweU  dk  Wilson,  for  defendants  in  error. 

Wait^  C.  J.  The  only  matter  assigned  as  error  i%  that 
'^the  court  erred  in  sustaining  the  demurrer  of  the  defendants 
to  the  plaintiff's  replication.'' 

The  complaint,  answer,  and  reply,  as  they  come  before  us> 
show,  in  substance: 

1st.  (Complaint.)  That  the  plaintiff  claimed  1,708  dol- 
lars damages  for  an  alleged  breach  of  a  re-deliveiy  under- 
taking in  attachment. 

2d.  (Answer.)  That  the  plaintiff,  subsequent  to  the  exe* 
cution  of  the  imdertaking  sued  upon,  and  before  the  time 
therein  limited  for  the  re-delivery  of  the  property  attached, 
repossessed  himself  of  and  sold  said  property. 

8d.  (Beply.)  That  the  property  came  into  the  plaintiff's 
possession  after  the  execution  of  said  undertaking,  but  that 
the  property  was  levied  upon  by  virtue  of  three  other  attach- 
ments, and  subsequently  sold,  and  the  proceeds  applied  in 
payment  of  the  judgments  rendered  insuchattachmentcauses. 

The  plaintiff's  reply  having  been  demurred  to,  it  becomes 
necessary  to  pass  upon  the  sufficiency  thereof.  The  reply 
shows  a  taking  of  the  property  subsequent  to  the  execution 
of  the'  undertaking  sued  upon,  and  before  the  time  therein 
specified  for  the  re-delivery  thereof;  but  albges  that  such 
taking  was  upon  attachments  in  other  causes.  Can  a  sheriff, 
having  lawfully  seized  personal  property  upon  a  writ  of  at- 
tachment, and  taken  a  re-delivery  bond  therefor,  lawfully 
seize  upon  the  same  property  upon  other  attachments  within 
the  time  limited  by  law  for  such  a  re-delivery  ?  Our  statutes 
authorize  two  classes  of  undertakings  in  attachments.  The. 
firsts  p.  106,  Statutes  of  1856,  provides,  section  129,  ''the 
sheriff  may  deliver  any  of  the  property  attached  to  the  de- 
fendant^ or  any  other  person  claiming  it,  and  in  whose  pos- 
session it  was  attached,  upon  his  giving  a  written  undertake 
log  therefor,  exeeated  by  two  or  more  sufficient  sureties^  en- 
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gaging  to  re-delivep  it,  or  pay  the  value  thereof  to  the  sheriff, 
to  whom  execution,  upon  a  judgment  obtained  by  the  plain- 
tiff in  that  action,  may  be  issued." 

The  second,  p.  107,  provides,  section  146,  "whenever  the 
defendant  shall  have  appeared  in  the  action,  he  may  apply, 
upon  reasonable  notice  to  the  plaintiff,  to  the  court  or  judge, 
for  an  order  to  discharge  the  attachment,  upon  the  execution 
of  the  undertaking  mentioned  in  the  next  section ;  and  if  the 
application  be  granted,  all  the  proceeds  of  sales  and  moneys 
collected  by  the  sheriff,  and  all  the  property  attached,  re- 
maining in  his  hands,  shall  be  released  from  the  attachment^ 
and  delivered  to  the  defendant" 

Sec.  147.  "Upon  such  application,  the  defendant  shall  de- 
liver to  the  court  or  judge  an  undertaking  executed  by  at 
least  two  sureties,  approved  by  the  court  or  judge,  that  the 
sureties  will^  on  demand,  pay  to  the  plaintiff  the  amount  of 
the  judgment  that  may  be  recovered  against  the  defendant 
in  the  action.  The  sureties  may  be  required  to  justify,  on 
application  to  the  court  or  judge,  and  the  property  attached 
shall  not  be  released  from  the  attachment  without  their  justi- 
fication, if  it  be  required." 

The  undertaking,  provided  for  in  sections  146  and  147, 
operates  as  a  release  of  the  property  attached,  and  the  prop- 
erty becomes  at  once  subject  to  another  attachment^  or  to 
execution.  Does  the  undertaking  sued  upon,  and  provided 
for  by  section  129,  so  operate  t 

This  re-delivery  undertaking  clearly  authorizes  a  re-deliv- 
ery of  the  property  attached;  and  re-delivery  timely  made 
would  discharge  all  liability  upon  the  undertaking.  A  re-de- 
livery would  have  been  timely,  by  statute^  if  made  upon  the 
issuing  of  execution  upon  the  judgment  in  tihe  action ;  and  a 
re-delivery  would  have  been  within  the  terms  of  the  undertak- 
ing sued  upon,  if  made  on  the  first  day  of  the  next  term  of  the 
District  Court  for  Jackson  County  thereafter.  Neither  of 
these  times  had  arrived,  when  the  property  was  taken  by  the 
plaintiff  upon  other  attachments.  The  plaintiff  could  not  de- 
prive the  defendants  of  the  power  to  re-deliver  the  property 
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by  a  seizure  thereof  upon  the  stibsequent  attachments^  and 
then  sue  and  recover  for  a  failure  to  make  such  re-delivery. 

The  manner  in  which  the  plaintiff  became  possessed  of  the 
property  was  tantamount  to  a  re<lelivery  thereof  by  the  de- 
fendants. 

The  demurrer  was  properly  sustained,  and  the  judgment 
of  the  Circuit  Court  should  be  and  is  afiBrmed. 


{ 


EGBERT  MOOEE,  Complainant  v.  AMBROSE  FIELDS, 

Respondent 

Appeal  from  WashingUm. 


1.  The  oouTts  of  thie  State  will  cntertahi  no  prooeedings,  arising  out  of 
facts  still  pending  in,  and  undetermined  by,  the  land  department 
of  the  United  States. 

2.  In  the  absence  of  any  limit  of  time,  when  appeals  must  be  taken 
from  the  land  office  in  Oregon  to  the  general  land  office,  the  courts 
will  infer  a  reasonable  time. 


The  complainant  exhibited  his  bill  against  tile  respondent 
in  April,  1854,  with  a  prayer  for  an  injunction  to  stay  waste, 
and  also  to  compel  the  respondent  to  compensate  the  com- 
plainant for  certain  valuable  timber  removed  from  the  pre- 
mises of  the  complainant.  The  complainant  settled  upon  a 
certain  tract  of  land,  in  Clackamas  County,  in  1842,  claiming 
640  acres  \  and  after  the  passage  of  the  Oregon  donation  act, 
80  called,  of  September  27th,  1850,  the  land  was  adjudged  to 
him  by  the  surveyor-general,  John  B.  Preston.  It  was  ad- 
niitted,  as  facts  in  the  case,  that  complainant^s  wife  was  never 
in  this  territory  of  Oregon ;  that  she  died  in  Missouri  in 
1848,  two  years  before  the  passage  of  the  donation  act,  and 
that  he  could  not  hold  more  than  320  acres,  unless  in  right 
of  his  wife. 

Originally,  Robert  Moore  and  others  were  joined  in  the 
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action^  as  heirs-aHaw  of  Margaretta  Moore,  the  wife  of  said 
complainant;  but  subsequently  the  suit  was  discontinued  as 
to  them,  the  successor  of  Preston  having,  opened  the  case  for 
the  purpose  of  reversing  the  former  decision  as  to  the  daim 
of  Maigaretta  Moore,  the  commissioner  of  the  general  land 
office  having  advised  the  land  office  in  Oregon,  that  nothing 
could  be  held  in  right  of  a  person  deceased  before  the  passage 
of  the  act  In  the  mean  time,  about  1847,  Moore  had  sold  to 
Fields  eighteen  perches  of  land  out  of  his  tract,  and  executed 
a  bond  for  a  deed,  when  he,  the  complainant,  should  obtain 
a  title  from  the  United  States  for  the  land.  Upon  the  estab- 
lishment of  a  land  office  at  Oregon  City,  and  the  appointment 
of  a  register  and  receiver,  all  conflicts  of  boundaries,  &c., 
were  passed  from  the  surveyor-general's  office  to  the  <^oe  of 
the  register  and  receiver.  When  the  tesponxlent  became 
aware  that  Moore  was  entitled  to  but  820  acres  of  land,  he 
set  up  a  elaim  in  his  own  right,  filing  hia  notification  for  a 
tract  of  land,  which  included  his  residence,  as  well  as  a  large 
portion  of  land  claimed  by  Moore.  A  conflict  of  boundaiy 
thus  arose  between  the  parties  herein.  Ko  question  was 
made  as  to  the  priority  of  Moore's  daim— that  was  oonceded. 
On  the  28d  of  December,  1855,  the  register  and  receiver 
proceeded  to  hear  and  determine  the  matter,  and  after  con* 
sideration,  fixed  an  initial  point  of  Moore's  daim,  and  direct* 
ed  in  what  manner  the  line  should  be  run  to  include  320 
acres.  The  survey  was  afterwards  made  by  a  deputy  surveyor, 
according  to  his  instructions,  who  reported  to  the  land  office^ 
and  his  report  was  confirmed.  The  field  notes  and  plat  of 
this  survey  are  among  the  exhibits  annexed  to  the  bill  in  this 
case.  All  the  testimony  in  the  case  has  reference  to  this 
survey.  This  suit  was  brought  to  a  hearing  at  the  June  term, 
1857,  of  the  District  Court  for  the  second  district;  when,  it 
appearing  that  the  respondent  had  committed  certain  tres- 
passes and  wastes  .upon  the  lands  of  the  daimant,  the  court 
referred  the  question  of  damages  to  Amory  Holbrook,  Esq., 
to  take  the  proofs  and  report  his  judgment  therein.  The  in- 
junction originally  allowed  was  oontinued.  At  the  June  term 
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of  said  caartf  I8689  the  referee  reported^  having  adjudged  the 
damages  of  the  complainant  to  he  $126.  The  court  con- 
finned  the  report^  but  stayed  the  execution  until  the  further 
order  of  the  court,  upon  a  suggestion  of  the  respondent's 
oounsel,  that  an  appeal  had  been  taken  from  the  decision  of 
Hie  register  and  receiver,  and  was  then  pending  before  the 
commissioner  of  the.  general  land  c^ce. 

Thus  the  matter  stood  until  October,  18S9,  when  the  com- 
plainant moved  for  an  execution  to  issue,  on  the  ground  that 
no  appeal  had  been  perfected.  The  motion  was  allowed* 
From  these  proceedings  the  respondent  has  appealed. 


A.  HoJhrook,  for  complainant. 
/.  K.  Kelly,  tor  respondent 

Stbattok^  J.  Two  principal  questions  were  made  in  the 
argument  by  counsel  for  the  respondent: 

First.  That  there  ought  not  to  have  been  any  finding  of 
damages  for  the  complainimtw 

Second,  That  the  court  ought  not,  under  ^  the  circum- 
stances, to  have  ordered  execution  to  issue. 

As  to  the  first  point :  The  testimony  reported  by  the  referee 
is  quite  voluminous,  and  somewhat  conflicting;  but  on  look- 
ng  into  it,  we  are  satisfied  that  the  finding  of  the  referee, 
and  the  judgment  of  the  court  below  confirming  it,  was  su£S- 
ciently  favorable  to  the  respondent,  if  indeed  a  larger  amount 
of  damages  was  not  warranted  by  the  testimony.  Palpably 
the  respondent  had  placed  himself  in  the  wrong,  and  ought 
to  be  made  to  pay  the  full  damage  consequent  upon  his  tres- 
pass. There  is  nothing  in  his  liiiuation  or  conduct  to  exempt 
bim,  or  to  mitigate  the  damages. 

As  to  the  second  point :  The  argument  proceeded  upon  an 
established  rule  of  this  courts  to  entertain  no  proceedings 
arishig  out  of  facts  still  pending  and  undetermined  by  the 
tribunals  of  the  land  department  of  the  United  States;  and 
where  actions  had  been  commenced,  when  the  fact  has  been 
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made  to  appear  that  any  such  controversy  was  in  prooess  of 
investigation  by  the  proper  department,  this  court  has  uni- 
formly suspended  its  proceedings^  until  the  final  judgment  of 
the  '^and  department.'^  The  register  and  receiver  rendered 
their  decision  in  1855,  at  which  time  the  respondent  gave 
verbal  notice  of  his  intention  to  appeal  to  the  commissioner 
of  the  general  land  office;  but,  in  fact,  took  no  other  step 
until  December,  1857,  when  the  referee  was  proceeding  to 
take  testimony  touching  the  question  of  damages,  then  Fields 
ordered  the  register  to  prepare  his  papers  for  transmission  to 
Washington.  In  June,  1858,  when  the  Circuit  Court  con- 
firmed the  report  of  the  referee,  upon  a  suggestion  of  this  ap- 
peal, the  judge  ordered  execution  not  to  issue  until  further 
order  of  the  court  For  aught  that  appears,  the  respondent 
never  took  any  further  step  in  the  matter  of  his  appeal ;  and 
at  the  October  term,  1859,  of  the  Circuit  C^urt,  the  judge 
very  properly,  we  think,  set  aside  the  order  staying  execution* 
It  does  not  appear  that  there  is  any  fixed  time  in  which  ap- 
peals from  registers  and  receivers  shall  be  taken  to  the  de- 
partment at  Washington;  but,  if  there  is  not,  justice  and 
good  sense  would  say  that  the  time  ought  to  be  reasonable, 
and  that  the  rights  of  a  party  ought  not  to  be  held  in  abey- 
ance, an  indefinite  length  of  time,  at  the  mere  caprice  or  the 
interest  of  his  adversary. 

Here  the  respondent  had  more  than  ample  time  to  make 
his  appeal  effectual  for  some  purpose,  and  it  is  his  ov/n  fault 
if  he  did  not.  But  it  is  pretty  clearly  evident  that  he  only 
flought  a  temporary  respite  from  the  execution. 

Judgment  ia  therefore  affinned. 
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ROBERT  B.  ZACHART,  PUintiff  in  Error,  v.  JAME? 
W,  CHAMBERS,  Defendant  in  Error. 

Error  to  WaehingtorL 


1.  Claims  presented  to  an  administrator  or  executor  against  an  sitait^ 
must  be  verified  l^  the  oUiimant. 

2.  Administrators,  executors  and  guardians  are  the  claimanta  of  the 
estates  of  decedents,  and  persons  whom  they  represent. 

3.  Bequirements  of  statute^  which  are  imperative  in  language,  and  for 
a  specific  purpose,  cannot  be  controlled  bj  any  general  provisions 
as  to  practice. 

4.  Where  there  is  no  l$gQl  preaentment  of  a  claim  against  an  estate, 
it  is  a  bar,  after  expiration  of  the  statutory  time  for  presentment, 
to  suit  on  such  claim. 


The  plaintiff  in  error  brought  suit  against  Chambers,  ad- 
ministrator of  the  estate  of  A.  L.  Zaehary,  to  recover  the  sum 
of  696  dollars,  for  wheat  and  oats,  sold  ajid  delivered  to  A.  L. 
Zaehary,  in  his  lifetime.  The  actioli  was  originally  brought 
in  the  County  Court  of  Washington  County,  and  trial  and 
verdict  for  the  plaintiff.  Defendant  appealed  to  the  Circuit 
Court,  where  the  issue  was  submitted  to  the  judge  under  the 
statute,  and  a  finding  for  the  defendant.  The  plaintiff  says 
that  there  was  error  in  the  judgment  of  the  court,  and  the 
case  is  here  for  correction,  if  such  is  the  fact 

E.  D.  Shatbuclc,  for  plaintiff  in  error. 

H.  Joft^on,  tor  defendant  in  error. 

STRATTOI9',  J.  Chapter  4,  section  4,  Oregon  StatoteBi  pAgie 
356,  providing  for  the  manner  in  which  claims  against  eatates 
shall  be  presented  and  allowed,  enacts  that  '^£]veiy  claim 
presented  to  the  administrator  shall   be   supported  by  tke 

Vol.  I — a  I 


f  f^  ZaOHABT  v.  C^AMBEBSi  [1  OregoD 

affidavit  of  the  claimant  that  the  amount  is  justly  due;  that 
no  payments  have  been  made  thereon^  and  that  there  are  no 
legal  offsets  to  the  same  to  the  knowledge  of  the  claimant J^ 

Section  9  further  provides,  that  "No  holder  of  any  claim 
against  an  estate  shall  maintain  any  action  thereon*  unless 
the  claim  shall  have  been  first  presented  to  the  executor  or 
administrator.'' 

.  The  account  on  which  this  suit  was  brought  was  presented 
to  the  administrator,  the  defendant  in  error,  on  the  first  day 
of  June,  18.60,  verified,  not  by  Zachary,  the  claimantj  but  by 
one  McCourt,  who  declares  himself  the  agent  of  the  claimant, 
Zachary.  The  account  was  endorsed,  "Not  allowed  for  want 
of  proof,"  &C.  Signed  by  Chambers,  administrator.  These 
facts,  and  the  statute  provisions  we  have  quoted,  present  all 
the  questions  arising  in  the  case.  * 

The  plaintiff's  counsel  now  insists  that  the  verification  by 
the  agent  is,  in  contemplation  of  law,  the  verification  of  tfie 
claimant,  upon  the  principle  of  the  maxim,  '^Qui  fadt  per 
aliium,  facU  per  se/^  or,  if  this  is  not  conceded,  that  section 
six,  chapter  ten,  page  379,  of  the  same  act,  making  the  prac- 
tice of  the  Circuit  Court  applicable  to  the  proceedings  of  the 
Probate  Court,  places  the  initial  evidence  of  a  claim  against 
an  estate  upon  the  same  footing  with  all  verified  pleadings  in 
the  Circuit  Court,  which  are  sworn  to  indifferently  by  princi- 
pal, agent,  or  attorney,  according  to  the  circumstances  pointed 
out  by  the  practice  act  The  plaintiff  further  insists^  that 
although  the  administrator  might  be  justified,  under  the  re- 
quirements of  the  statutes,  in  rejecting  a  claim,  because  the 
same  was  not  verified  by  the  claimant,  yet  such  claimant 
would  not  thereby  be  barred  of  his  remedy  in  the  Circuit 
Court  To  these  propositions  we  cannot  assent  Statutes 
for  the  protection  of  d^cedente'  estetes  are,  and  ought  to  be, 
carefully  framed  for  the  proteotiom  of  interesto  which,  all 
ezperi^ice  has  showui  are  most  liable  te  unfair  dealii^. 
There  are  many  transactipns  of  life,  from  want  of  a  \9ise  pre- 
caution, arising  from  that  confidence  which,  too  often  per- 
haps men  repose  in  each  other,  of  which  there  are  no  witr 
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nesses  but  the  parties  to  the  transactions;  or,  if  there  is  any 
evidenoe  of  it  aliunde,  it  ia  known  only  to  them.  The  decease 
of  one  party  leaves  all  such  knowledge  in  the  breast  of  a 
single  individnal,  and  that  one  the  daimant  The  law  can 
provide  but  one  avenue  to  that  knowledge— an  appeal  to  the 
ccHiscience  of  the  creditor  under  the  solemn  injunction  of  an 
oatL  Looking  at  the  frame  and  phraseology  of  section  fopr, 
it  would  seem  clear  enough  that  the  legislature  proceeded  up- 
(m  some  such  reasoning,  and  that  it  was  intended  in  limine 
thus  to  purge  the  conscience  of  the  creditor.  The  language  of 
the  statute  is,  ''that  every  claim  presented  to  the  administra* 
tor  shaU  be  supported  1^  the  affidavit  of  the  claimant'' 

But  tibe  plaintiff  says  that  this  is  not  imperative  upon  the 
creditor  to  do,  nor  the  administrator  to  require.  Such  a 
ocmstruction,  we  think,  would  cui  up  hy  the  roots  all  rules  of 
interpretation,  and  transfer  the  functions  of  the  law*maker 
from  the  halls  of  the  legislature  to  the  court-room. 

A  further  reason  for  the  construction,  which  the  plaintiff 
seeks  to  establish,  it  is  said  with  some  force,  is,  that  non- 
residents, seamen^  soldiers,  insane  persons,  and  person  dis- 
eased, without  having  verified  their  daims^  might  thus  be  de* 
feated  of  their  just  rights. 

To  this  it  may  be  replied,  that  guardians  of  infants  and 
insane  persons^  and  administrators,  would  be  the  legal  daim- 
antSy  and  competent  to  make  the  affidavit  As  to  non-resi- 
dents,, and  persons  abroad,  it  might  have  been  well  for  the 
legislature  to  have  made  some  further  provision;  but^  if  it 
has  failed  to  do  so,  this  court  cannot  usurp  legislative  powers, 
or  violate  a  plain,  rule  of  construction  for  their  relief.  In  the 
ease  of  IViUiame  v.  Purdy,  6  Paige  Oh.  B.  166,  ChanceUor' 
Walworth,  in  remarking  upon  a  similar  statute  of  New- York, 
said,  '^the  object  of  requiring  the  affidavit  of  the  creditor  in 
Budi  cases,  is  not  to  prove  the  existence  of  the  debt^  as  it  is 
not  evidence  for  that  purpose,  but  it  is  to  prevent  the  exhibi- . 
tion  of  fictitious  daims  against  the  estate  of  the  decedent, 
which  have  been  discharged  by  him  in  his  lifetime;  and, 
alsoy  to  prevent  the  aUowanoe  of  daims^  against  whidi  there 
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existed  a  legal  offset^  hnovm  onhf  to  the  party  presenting  euch 
claim,  and  which  those  who  are  interested  in  the  estate  of  the 
decedent  may  be  unable  to  establish  by  legal  proof." 

The  reasoning  of  the  chancellor  applies  with  pertinent  force 
to  the  present  case.  Upon  the  first  point,  theref ore,  the  court 
is  of  the  opinion  that  the  agent  was  incompetent  to  make  the 
a£^davit,  and  the  administrator  properly  disallowed  the  claim. 

As  to  section  six,  chapter  ten,  above  referred  to,  admitting 
that,  as  a  general  rule,  the  proceedings  in  form  of  the  Circuit 
Court  are  applicable  to  proceedings  in  litigated  oases  in  tihe 
Probate  Court,  that  section  cannot  affect  this  case.  The  re- 
quirements  of  section  four  are  for  a  specific  purpose,  and 
imperative,  and  cannot  be  controlled  by  any  general  provi* 
sions  as  to  practice.  It  remains  to  determine  whether,  the 
claim  being  rejected  by  the  administrator  for  the  reason 
assigned  by  him  the  claimant  is  barred  by  the  statute  (section 
nine)  from  bringing  this  suit  Section  nine  enacts,  that  no 
suit  shall  be  brought,  &c.,  unless  the  claim  shall  have  been 
first  presented  to  the  administrator  or  executor,  &c. 

The  presentment  of  a  claim  or  demand  presumes^  at  least, 
a  legal  subsisting  interest  in  the  hands  of  a  person  who  has 
the  right  to  present  it,  and  to  a  party  who  is  legally  bound  to 
respond.  If  either  of  these  ingredients  is  wanting,  it  is  no 
presentment,  or  at  least  an  idle  formality,  which  binds  no 
one,  and  benefits  no  one.  The  law  merchant  has  prescribed 
the  time  when,  the  place  where,  and  the  person  to  whom  a 
presentment  of  negotiable  paper  shall  be  made  by  the  holder 
to  bind  assignors  or  indorsers ;  and  if  the  holder  shall  fail  in 
any  of  these  legal  requirements,  the  law  regards  it  as  no  pre- 
'sentment ;  in  other  words,  the  act,  for  the  purpose  intended, 
in  contemplation  of  law  is  a  mere  nullity.  The  term  pre- 
sentment, under  this  statute,  as  elsewhere,  in  legal  nomen- 
clature, has  a  technical  signification,  and  neoessarily  includes 
every  ingredient  which  the  law  has  affixed  to  it  in  the  par- 
ticular oonnecti<m  in  which  it  stands.  An  executor  or  ad> 
ministrator  is  the  repiesentatiTe  of  an  interest  which  IliA 
l^gidatiue  haft  giiard«i  with  a  caiefol  soUdtade;  and  in  io 
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doing  have  clearly  vindicated  the  terms  upon  which  a  claim 
may  he  preferred  against  an  estate,  and  the  tests  by  which 
the  administrator  shall  be  justified  in  allowing  it 

To  hold  that  a  claim,  exhibited  to  an  administrator,  might 
properly  be  rejected  by  him,  and  yet  not  bar  the  claimant 
from  bringing  suit  in  tho  Circuit  Court,  would  be  to  place 
Ae  administrator  in  this  strange  dilemma — either  to  allow 
the  claim  upon  a  defective  exhibit,  and  make  himself  liable 
to  the  heirs  for  the  amount,  or  to  disallow  the  claim,  and 
subject  the  estate  to  the  expense  of  a  suit  at  law.  It  cannot 
be  that  the  legislature  contemplated  such  an  absurdity.  We 
are,  therefore,  also  of  the  opinion,  that  there  being  no  legal 
presentment,  the  plaintiff 'was  barred  by  section  nine  of  the 
right  to  bring  this  suit 

Judgment  affirmed. 

Wait,  C.  J.  dissenting. 
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THOMAS  GRAHAM  et  al.,  Appellants,  v.  SAMUEL 

MEEK,  Appellee. 

Appeal  from  Lane. 

h  PartkB  boimd  by  reeitale  contained  in  deed. 
2.  Doctrine  of  estoppel  applied  to  married  women. 

Meek,  in  the  court  below,  filed  his  bill  to  foreclose  a  mort- 
gage, dated  March  28d,  1859,  executed  by  Graham  and  wife, 
to  secure  the  payment  of  a  promissory  note,  for  the  aum  of 
four  hundred  and  thirty-one  dollars.  The  land  is  described 
in  the  mortgage  as  follows,  to  wit :  "Situated  in  Lane  Coupty, 
Oregon,  in  T.  16  S.,  R.  4  W.,  being  the  donation  land  claim 
of  u%  the  said  Thomas  Graham  and  Sarah  Graham,"  and  then 
bounded  generally  on  adjoining  proprietors.  The  mortgage 
is,  in  its  terms,  a  general  deed  of  oonveyanoe  in  fee  simple. 


326  Gbaham:  v.  Mjsek.  [1  Oregon 

without  oovenants.  The  defence  set  up  is,  that^  at  the  time 
of  the  execution  of  the  mortgage^  the  defendants  bad  not  re- 
sided on  and  cultivated  the  land  the  full  four  years  required 
by  the  act  of  Congress  of  the  27th  of  September,  1850 ;  and 
were  not,  therefore,  possessed  of  any  title  which  they  could 
convey  to  MeeL  But  the  appellants,  Graham  and  wife,  now 
claim  to  have  acquired  from  the  government  of  the  United 
States  the  legal  title  to  the  premises,  since  the  execution  of 
the  mortgage,  the  full  term  of  four  years'  residence  and  cul- 
tivation being  now  complete,  as  required  by  law,  to  entitle 
them  to  a  patent  to  the  land;  and  that  since  said  title  be^ 
came  complete  and  vested  in  appellants,  Graham  and  wife, 
Sarah  Graham,  the  wife,  conveyed  her  half  of  said  land  to 
defendant,  Percel. 

Graham  and  wife  particularly  rely — First  On  the  fact,  as 
they  say,  that  said  act  of  Congress  requires  four  years'  resi- 
dence and  cultivation  before  the  grant  becomes  complete; 
and,  Second.  On  the  provision  in  said  act,  that  all  sales  of 
land,  claimed  under  the  same,  are  void,  if  made  prior  to  the 
completion  of  the  four  years'  residence'  and  cultivation.  The 
case  went  off  in  the  court  below,  on  demurrer  to  defendant's 
answer,  setting  up  these  matters  as  a  defence,  and  it  stands 
on  demurrer  in  this  court  The  appellee  insists  that  appel- 
lants are  estopped  from  denying  their  deed;  that  the  allega- 
tion in  the  deed,  that  the  land  is  ^^the  donation  land  etaim,  ** 
is  a  recital  of  their  title  from  the  government. 

KeUay  A  Gurry,  for  appellants. 

Q.  H.    Williams,  for  appellee. 

BoisB^  J.  The  main  question  in  this  ease  is,  are  the  appel- 
lants estopped  from  setting  up  their  after-acquired  title — 
being  the  same  title  named  in  the  deed — to  the  premises^  to 
defeat  the  mortgage  1  for,  if  it  is  held  that  Graham  and  wife 
are  estopped  froni  denying  that  the  title,  which  they  pretended 
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to  coayey  by  th^  mortgage,  then  the  other  questiona  raised 
aie  unimportant  in  determining  this  oaBe. 

I  think  the  statement  in  the  deed,  that  the  land  was  ^^the 
doncdian  land  claim'^  of  Graham  and  wife^  shows  that  they 
derived  their  estate  from  the  United  States,  and  that  swsh 
was  the  estate  intended  to  be  conveyed ;  and  the  whole  deed, 
taken  together,  plaiiily  indicates  that  such  estate  was  then 
vested,  and  that  it  was  the  intention  of  the  parties  to  convey 
a  title  in  fee  simple.  It  is  a  rule,  in  constraing  written  con- 
tracts of  all  kinds,  that  they  shall  be  construed  according  to 
the  natural  and  usual  import  of  the  language.  Now,  apply 
this  rule  to  this  mortgage,  and  it  imports  that  Graham  and 
wife,  having  obtained  from  the  United  States  a  title  to  the 
land,  convey  it  to  Meek;  and  good  sense  and  good  morals, 
as  well  as  high  legal  authority,  forbid  that  a  party  convey- 
iDg  land  under  sale,  by  a  deed  purporting  to  pass  an  estate 
in  fee,  and  TinTning  the  derivation  of  his  title,  should  be  al- 
lowed to  come  into  court,  and  say  that  his  deed  is  not  true — 
that  he  did  not  own  what  he  sold.  The  law  will  not  allow  a 
man  Ihus  to  take  adavaiitage  of  his  own  wrong,  aiid  impose  oH 
imiocent  purchaaers.  In  Jachaon  v.  Bull,  1  Johnson* 8  Cases, 
91,  in  speaking  on  this  subject,  Chancellor  Kent  says :  '  ^Hi 
a  man  makes  a  lease  by  indenture,  or  levy  a  fine,  of  ol  estate 
not  vested,  and  he  afterwards  purchase  the  land,  he  shall, 
notwithstanding,  be  bound  by  his  deed,'  and  not  be  permit- 
ted to  aver  he  had  nothing/'  And  the  same  doctrine  is  de- 
clared in  the  case  of  Jackson  v.  Murray,  12  Johnson's  R. 
204.  This  principle  is  applicable  to  all  cases  of  bargain  and 
sale,  where  the  deed,  on  its  face,  purports  to  convey  an  estate 
in  fee  simple,  reciting  the  title,  whether  such  deed  be  with  ^r 
without  covenants  of  warranty.  When  the  deed  is  with 
covenants,  the  reason  of  the  estoppel  has  been  placed  on  the 
ground  that  the  grantee  should  not  be  obliged  to  resort  to 
his  action  on  the  warranty;  but  the  principle  is  now  fullj 
established,  by  the  best  authority,  that  the  doctrine  of  estop- 
pel applies  to  conveyances  without  warranty,  where  it  apr 
pears,  by  the  deed,  that  the  parties  intended  to  deal  with  an4 
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eonvey  a  title  itx  fee  simple.  ( Van  Rensellaer  v.  Kearney  et 
al,  11  Howard's  R.  322 ;  let  GreenUafa  Ev.  24.) 

Again:  it  is  insisted  that  the  rights  of  Mrs.  Graham  do 
not  come  within  this  principle ;  that  married  women  are  ex- 
cepted from  the  operation  of  the  doctrine  of  estoppel.  This 
is  traC;  so  far  as  covenants  are  concerned ;  but^  in  this  case^ 
there  are  no  covenants ;  and  if  married  women  wonld  not  be 
estopped  in  a  case  like  this,  they  would  in  no  case.  In  cases 
of  deeds  without  covenants^  the  same  rule  applies  to  a  feme 
covert  as  to  a  feme  sole,  and  especially  under  the  constitution 
of  this  State,  which  gives  married  women  the  control  and 
disposition  of  their  real  estate. 

There  were  some  other  points  urged  in  the  argument;  but 
in  this  view  of  tibe  case  they  become  imimportant. 

Judgment  affirmed* 


N.  W.  BLANOHARD,  HENRY  M.  KNIGHTON  and 
JOHN  W.  WATTS,  Plantiffs  in  Error,  ▼.  SQUIRE 
BENNETT  and  JAMES  CAMPBELL,  Defendants  in 
£rroif« 

Error  to  Columbia. 

.1*  The  aUowtno*  of  mimndin^nts  to  a  yeriflcation  rests  is  the  disov^ 

tioB  of  the  Circuit  Court,  and  cannot  be  revised  here. 

-2.  Appeals  lie  in  all  eases  from  final  decisions  in  courts  of  Justices  of 
the  peaoe,  and  i^  county  courts;  and  that  the  remedj  by  OBrtiorari 
^  concurrent. 

'  t.  The  jurisdiction  and  authority  of  a  person,  administeriiig  aa  oath, 
must  appear  in  his  pertifleate. 

This  case  was  originally  commenced  in  the  Connty  Conrt 
of  Columbia  County^  and  was  there  dismissed  on  motion  of 
ilefendants,  and  a  judgment  for  costs  rendered  against  the 
plaintiffs.  Plaintiffs  then  removed  the  case  to  the  Circnit 
Oonrt  of  said  county  by  appeal    In  the  Circuit  Conrt^  plain* 
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tiffs  moved  to  amend  their  veriiieatioxi  to  the  complaint, 
which  motion  was  overruled  by  the  court;  and  the  ease  dis-' 
missed  on  the  motion  of  defendants.  To  both  of  these  pro- 
ceedings the  plaintiffs  excepted. 

0.  H.  Williams,  for  plaintiffs  in  error. 
W.  W.  Page,  for  defendants  in  error. 

Boisx^  J.  The  errors  assigned  in  this  case  are — First.  That 
the  court  erred  in  overruling  the  motion  of  plaintiffB  to 
amend  the  verification  to  the  original  complaint.  Second, 
That  the  court  erred  in  dismissing  the  appeal. 

As  to  the  first  ground  of  error  aUieged,  we  think  the 
matter  of  allowing  amendments  to  ai  verification,  either  in 
form  or  substance,  rests  in  the  sound  disipretion  of  the  Cir- 
cuit Court,  and  is  not  subject  to  the.  revision  of  this  Court 

As  to  the  second  ground  of  error,:  It  is  iiisisted  b|7  the 
plaintiffs,  that  the  verification  is  srufficient  without  ai^end? 
ment,  and  that  plaintiffs  had  a  perfect  case,  which  the  court, 
was  bound  to  entertain. 

In  considering  the  nacatter,  as  to  whether  the  couH.  below, 
ought  to  have  entertained  juxis^ict^Q^  o:^  Ijhie  ^^se,  two  qfx^, 
tions  present  themselves.  First.  Does  an  appeal  lie  from  a 
ju<^ment  of  dismissaT,  and  for  costs  in  the  County  Court! 
Second.  Was  there  a  suJBScient  verification  to  the  original  com- 
plaint ?  The  first  question  depends  on  the  construction  of  the 
various  statutes  on  the  subject  of  appeal.  Section  11  of  the  act 
organizing  the  County  Court,  and  defining  its  jurisdiction, 
provides,  that  "An  appeal  shall  lie  from  such  County  Court  in 
all  cases  to  the  Circuit  Court."  This  provision  is  very  compre- 
hensive and,  unless  limited  by  some  other  statute,  would  seem 
dearly  to  indicate  that  every  decision  or  judgment  of  the 
County  Court  can  be  taken  to  the  Circuit  Court  by  appeal. 
It  is  said,  however,  that  by  the  28d  section  of  the  act  organiz- 
ing the  County  Court,  the  proceedings  of  the  County  Courts 
aie  made  to  conform  to  the  practice  in  courts  of  justices  of  the 


f  ^30  Blanchabd  v.  Bennt:tt.  [1  Oregok* 

peace;  and  that  by  consequence,  a  writ  of  certiorari  could 
have  been  sued  out  in  this  case,  and  that  such  was  the  only 
proper  remedy.  This  conclusion  does  not,  however,  neces- 
sarily follow;  a  certiorari  may  have  been  a  proper  remedy, 
and  so  may  have  been  an  appeal.  The  statute  Regulating  ap- 
peals from  justices  of  the  peace  allows  appeals  in  all  cases, 
and  is  as  comprehensive  as  the  statutes  above  quoted.  {See 
Statutes  of  Oregon,  1854,  page  295,  sec.  185.)  I  therefore 
conclude,  that  appeals  lie  in  all  cases  from  the  final  decisions 
of  justices  of  the  peace,  and  the  remedy  by  certiorari  is  con- 
current. The  other  question  presented  is  as  to  the  sufficiency 
of  the  verification.  I  think  the  form  of  the  verification  suffi- 
cient, under  the  38d  section  of  the  act,  regulating  pleadings 
in  courts  of  justices  of  the  peace.  See  Oregon  Statutes,  1854, 
.  page  271,  which  I  think  applicable  to  proceedings  in  tlie 
County  Court.  But  I  think  this  verification  defective  in 
this :  that  it  does  not  appear,  in  the  certificate  of  the  officer 
who  administered  the  oath,  that  he  had  any  authority.  This 
question  has  been  decided  by  this  court  in  the  case  of  Denr 
nison  v.  Story,  where  it  was  held,  that  the  authority  and 
jurisdiction  of  the  person  administering  the  oath,  must  affir- 
matively appear  in  his  certificate. 

Judgment  ^affixmed. 
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AABON  K  WAIT,  Chief  Ju9tU». 

KEUBEN  P.  BOISE  and  \  .        .  ,     .  ^, 

BILEY  B.  STRATTON.     jAsiooiate  Ju9tiee$. 

J.  Q.  WILSON.  Clerk. 


July  Tcnn,  A.  D.  18«L 

OrA&red, — ^That  the  second  day  of  each  term  of  this  Su- 
preme Court  be  set  apart  as  the  time  when  persons,  desiring 
admission  to  practice  as  attorneys  and  counsellors  in  the 
courts  of  this  State,  may  appear,  and  present  their  applica* 
tions;  and  having  been  examined  in  open  court,  touching 
their  qualifications  for  admission  to  practice,  if  found  duly 
qualified,  may  be  admitted;  and  that  such  admission  shall 
entitle  such  attorney  and  counsellor  to  practice  in  all  the 
courts  of  this  State ;  and  that  applications  for  admission  as 
rach  officers  can  only  be  made  in  this  court 

Ordered,— Thmt  the  fee  for  such  admission  be  Ibced  at  five 
dollars,  which  shall  entitle  the  attorney  to  a  certificate  of 
adzniflflioiL 

[1  Oregon]  (  881 ) 
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JESSE  ROBERTS,  Plamtif  in  Error,  v.  DANIEL  CAR- 
LAND,  Defendant  in  Error. 

•  •  •    •     ■  ' 

Error  to  Douglas. 

In  an  action  for  the  Tecovery  of  money  or  damages,  if  the  plaintiff  fail 
to  recover  fif^  dollars  on  account  of  his  demand,  then  he  shall 
pay  costs  of  w  suit;  but  if  he  fail  to  recover  this  sum^  and  such 
failure  results  solely  from  a  counter  action  or  set-off,  then,  that 
costs  shall  follow  judgment. 

This  action  in  the  court  below  was  brought  by  Daniel  Car- 
land  against  Jesse  Roberts,  to  recover  damages  for  the  breach 
of  a  contract  to  manufacture  and  deliver  flour.  The  plain- 
tiff, in  his  original  complaint,  asked  damages  in  the  sum  of 
four  hundred  dollars,  and  interest;  and  in  his  amended  com- 
plaint, claimed  damages  in  the  simi  of  eight  hundred  and  five 
dollars.  The  defendant  admitted  the  detention  of  three 
thousand  pounds  of  flour,  manufactured  from  the  wheat  of 
the  plaintiff.  Verdict  was  rendered  for  the  plaintiff  for 
$22.75,'  and  judgment  was  rendered  for  this  amoimt,  with 
costs  of  suit 

Mbsher  <&  Ghadwick,  for  plaintiff  in  error. 

Wait,  C.  J.  The  only  point  assigned  as  error,  for  the  re- 
versal of  the  judgment  of  the  court  below,  is,  ''that  the  said 
judgment  awards  the  costs  and  expenses  to  the  plaintiff,  when 
it  should  have  awarded  them  to  the  defendant. '^  Our  statute 
provides,  (chap.  8,  sec.  2,)  that  costs  shall  be  allowed,  of 
course,  to  the  plaintiff,  "in  an  action  for  the  reooveiy  of 
money  or  damages,  when  the  plaintiff  shall  recover  fifty  dol- 
lars or  more.*'  Section  four  of  the  same  act  provides,  "that 
costs  shall  be  allowed,  of  course,  tothe  defendant,  in  the  actions 
mentioned  in  the  second  section,  unless  plaintiff  be  entitled  to 
costs  therein.''  The  true  co^strusction  to  be  giveq  to  liiese  pro- 
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visions  of  law  is,  we  think,  that^  when  a  plain^tiff  brings  suit 
in  the  Cipcuit  Conrt  for  the  recovery  of  money  or  damages, 
and  seta  out  his  cause  of  action,  and  makes  his  proof,  if  he 
fail  to  recover  fifty  dollars  on  account  of  his  demand  he  shall 
pay  the  costs  of  the  suit;  but,  if  he  fail  to  recover  this  sum, 
and  such  failure  results  solely  from  a  counter  action  Or  set- 
off, then  that  costs  shall  follow  the  judgment  This  is  the 
construction  which  has  prevailed  in  most  of  our  Circuit 
Courts,  and  is  based,  as  we  believe,  upon  principle.  (Barnard 
V,  Curtis,  8  MaJss.  535;  Oilman  v.  Burgess,  12  Mass,  206; 
Muling  v,  Bife,  3  J.  /.  Marsh.  687;  Carrington  v.  Combs, 
ib.  308;  Brown  v.  Pollard,  6  /.  /.  Marsh.  116;  Odell  v. 
Culbert,  9  Waits  <&  Berg.  66;  Cambridge  Association  v. 
Nichols,  8  Bernard,  248;  Benton  v.  Martin,  4  Miss.  200; 
Levy  V.  Roberts,  1  McCord,  895;  BurbanJc  v.  Willoughby, 
5  New-Harnp.  111.) 

It  appears  from  the  answer  of  the  defendant  in  the  court 
below,  that  the  plaihtifF  woald  have  been  entitled  to  a  judg- 
ment of  over  one  hundred  dollars,  except  for  the  ofEset  intei^ 
posed  The  plaintiff's  daim  was  reduced  below  fifty  dollars 
by  reason  of  the  offset  of  the  defendant  The  plaintiff  waA 
entitled  to  ooets. 

Judgment  is  affirmed. 


•OLIVEE  P.  GOODALL  v.  STATE  OF  OREGON. 

Error  to  Clackamas. 

1.  Ikying  declftTatioDa  having  been  admitted — Held,  it  was  competent 
to  show  that  the  deoeasedwas  a  disbeliever  in  a  future  state  of  re- 
wards and  punishments. 

tb  Bvidenc^  sought  for  the  pufpose  of  laying  a  ground  for  impeach- 
ing a  witness,  miist  be  .relevant  to  the  issue. 

I.  The  court  below  having  instructed  the  Jury  that,  *'to  justify  a 
klllii^  in  s«U-defenoe,  it  was  neoessaiy  that  an  qmwuU  should  have 


( 
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been  oomxnitted  by  the  ^rson  killed;  that  it  wm  not  enough  that 
the  party  killed  had  a  pistol  in  his  hand,  but  that  there  must  have 
been  a  presentation  of  it,  or  some  demonstration  <rf  ahootinff."  And 
that  '^he  having  a  drawn  pistol  in  his  hand,  by  deceased,  would 
not  be  enough,  although  deceased  had  threat^ed  to  take  the  life 
of  the  prisoner,  and  those  threats  had  been  communicated  to  him.'' 
— Meld,  erroneous. 

4.  Held,  that  ''if  the  jury  believed  from  the  evidence  in  the  cate,  that 
I  there  was  reasonable  ground  for  A.  to  believe  his  life  in  danger, 
I  or  that  he  was  in  danger  of  great  bodily  harm  from  the  deceased; 

and  that  such  danger  was  imminent,  and  he  did  so  believe,  and  act- 
ing on  such  belief,  killed  the  deceased,  he  toas  excusable;  and  that 
it  was  not  necessaiy  that  he  should  wait  till  an  assault  was  actually 
committed." 

5.  The  reasonableness  of  the  appearances,  under  which  a  party  claims 
to  justify,  may  vexy  properly  be  left  to  a  jury,  under  the  instma- 
tions  of  the  court. 

0.  Under  our  statute,  upon  a  charge  of  murder,  the  killing,  havini^ 
been  admitted  by  the  prisoner,  does  not  devolve  upon  him  the  nee- 
essity  of  proving  justification. 

7.  It  is  necessary  for  the  prosecution,  in  all  trials  for  murder,  to  go 
into  the  proof  of  the  facts  and  cireumstanees  of  the  killing,  to 
establish  mcUioe,  under  our  statute. 

8.  The  only  declarations  of  the  deceased  admissible  are,  either  dyin^ 
declarations,  or  those  which  are  a  part  of  the  rea  gestae, 

GooDATL  was  indicted,  and  convicted  in  the  Oircuit  Conrt, 
for  the  murder  of  one  Potts ;  and  the  case  is  brought  into  this 
court,  and  stands  on  errors  assigned  on  bill  of  exceptions* 

It  appears  from  the  evidence  reported,  that  Potts  (the 
deceased)  went  to  the  house  of  one  Aldrich,  where  Goodall 
resided.  GJoodall  was  absent  when  Potts  arrived.  When 
Goodall  came  home,  he  first  saw  Potts  at  the  door  of  the 
house,  and  at  the  door  of  Ghx>dall's  private  room.  Goodall 
was  at  a  short  distance  from  the  house.  Potts  was  fchot  witb 
a  pistol  in  two  places,  the  balls  striking  near  the  door.  He 
had  a  pistol  which  was  not  discharged,  and  as  to  whether  it 
was  drawn  or  not,  the  evidence  is  conflicting.  One  witness 
states  that  Potts  drew  his  pistol  before  he  left  the  house,  imr- 
mediately  before  he  was  shot  There  was  evidence  tending 
to  show  that  Potts  had  threatened  violence  to  Goodall,  and 
that  Goodall  was  informed  of  these  threats.  The  dying  de- 
danttions  of  the  deceased  were  admitted  in  evidence,  Aad 
there  was  considerable  other  evidence^  which  is  reported;  but 
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this  statemeiit  is  sufficient  to  show  the  pertineDyqy  of  the  out^ 
teis  passed  on  by  this  court 

Wiaiams  <&  Kelly,  for  GoodalL 
F.  W.  Page,  for  State. 

BoiSB^  J.  The  dying  declaration  of  the  deceased  being 
admitted  in  evidence,  the  counsel  for  the  prisoiier  offered  to 
prove  that  the  deceased  was  a  disbeliever  in  a  future  state  of 
rewards  and  punidnnents,  for  the  purpose  of  discrediting  his 
dying  declarations.  And  I  am  of  opinion  that  such  evidence 
should  have  been  admitted ;  for  this  belief ,  and  the  anticipa- 
tion of  future  retribution,  is  the  only  sanction  of  such  decla- 
tioBs.  It  is  supposed  that  one  impressed  with  the  fear  of 
immediately  impending  dissolution  and  believing  that  he  will 
soon  be  called  to  answer  for  the  truth  of  his  statements  to 
his  final  judge,  will  be  under  restraint  against  falsehood 
sufficient  to  make  the  admission  of  such  evidence  safe,  and 
generally  contribute'  to  the  ends  of  justice.  But  when  the 
deceased  was  a  disbeliever,  and  consequently,  under  no  a|^- 
prehension  of  future  punishment  for  his  falsehood,  it  is  rea- 
sonaUe  to  believe  that,  however  mudb  he  may  be  impressed 
with  the  fear  of  immediate  and  certain  death,  still  he  would 
not  be  under  such  strodg  influences  to  make  a  true  statement 
of  the  facts  as  one  impressed  with  the  belief  of  future  ac- 
countability. {Id  Qreehleaf  Ev.  see.  157;  2  Bussel  on 
drimsa,  Y64,  Y66.) 

The  next  ground  of  error  is,  that  the  court  refused  to  allow 
N.  Bell,  a  witness  for  the  prosecution,  to  answer  this  question 
to  wit:  ^^id  you  state  to  Bobbins  and  Hamilton,  that  if 
Goodall  met  Potts,  he  (Qoodall)  would  be  the  worst-whipped 
man  he  ever  saw  V^  This  question  was  asked  to  lay  a  founda- 
tion to  impeach  the  witness;  and,  as  I  think  the  evidence 
sought,  by  this  question,  was  irrelevant  to  the  issue,  I  am  of 
opinion  it  was  properly  excluded. 

The  next  question  in  this  case  arises  on  £he  several  instru6- 
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titnis  of  the  judge,  as  to  what  would  justify  the  taking  of  life 
in  self-defence ;  and  all  there  is  on  the  subject,  in  the  instruc- 
tions, may  be  considered  together.  After  instructing  the 
jury  in  the  language  of  the  statute,  the  court  said :  "To  jus- 
tify a  killing  in  self-defence,  it  was  necessary  that  an  assavlt 
should  have  been  committed  by  the  person  killed;  that  it 
was  nqt  enough  that  the  party  killed  had  a  pistol  in  his  band, 
.  but  that  there  must  have  been  a  presentation  of  it,  or  some 
demonstration  of  shooting."  The  court  also  said,  that  "the 
having  a  drawn  pistol  in  his  hand,  by  deceased,  would  not  be 
^ enough;  although  deceased  had  threatened  to  take  the  life 
of  the  prisoner,  and  these  threats  had  been  communicated 
to  Jiim;" 

I  understand,  by  these  instructions,  that  the  court;  held  the 
law  to  be,  that  an  actual  assault  with  the  pistol  was  neces- 
sary to  justify  the  killing,  which  moans,  that  there  must  have 
b^en,  on  the  part  of  the  deceased,  an  attempt  to  shoot  the 
f prisoner;  and  until  such  attempt  was  made,  the  prisoner 
would  not  have  been  justified  in  acting  on  the  defensive,  and 
in  shooting  the  deceased,  although  deceased  appeared  before 
him  with  a  drawn  pistol,  and  had  threatened  his  life.  If  such 
be  the  law,  then  there  is  no  such  thing  as  available  self- 
defence — when  the  assailant  makes  his  attack  with  a  pistol, 
or  other  kind  of  firearm;  for,  the  assault  and  discharge  of 
the  weapon  are  simultaneous,  or  so  nearly  so,  that  resistance 
would  be  almost  impossible.  Suppose  A.,  who  has  thieatr 
ened  the  life  of  B.,  appears  to  B.  suddenly,  at  the  house  of 
the  latter,  at  an  unusual  place,  armed  with  a  gun,  and  in  a 
threatening  attitude,  and  B.,  induced  by  the  previous  threats 
and  unusual  appearance  of  his  adversary,  and  believing  his 
own  life  in  imminent  danger,  and  having  himself  a  pistol, 
shoots  A.  and  kills  him,  before  A.  actually  makes  an  attempt 
to  level  his  gun.  Would  this  be  murder  ?  I  think  not  Such 
a  case,  unchanged  by  other  evidence  than  t^e  killing,  would 
lack  all  indications  of  malicious  intent^  which  is  neoessajry  to 
constitute  murder* 
•If  B.,  under  such  ciicomataneeBy  acting  from  appeamoeBy 


July,  1861]  (JooDAix  V.  Stats.  887 

and  believing  tSiat  lie  was  in  actual  and  imminent  danger  of 
death,  or  great  bodily  harm,  should  kill  A.,  I  think  he  would 
be  justified.  By  the  common  law,  one  acting  from  appear- 
ances in  such  a  case,  and  believing  the  apparent  danger  im- 
minent, would  be  justified,  though  it  afterwards  turned  out 
that  there  was  no  real  danger,  and  that  the  gun  of  the  assail*- 
ant  was  only  loaded  with  powder.  This  is,  certainly,  as  strong 
a  case  of  justification  as  when  one,  alarmed  in  the  night  by 
the  cry  of  thieves,  rushes  forth  in  the  dark,  and,  by  mistake, 
kills  an  innocent  person ;  and,  in  such  a  case,  the  slayer 
would  be  excused  at  common  law.  Such  was  the  dictum  in 
the  Levett  case,  which  has  been  approved  by  the  English 
commentators.  {Ist  East  P.  0.  2T4;  1  Russel  on  OrwMs', 
669.) 

In  the  case  before  us  there  was  evidence  tending  to  show, 
that  when  the  prisoner  first  saw  deceased,  at  the  time  the 
fatal  shots  were  discharged,  deceased  had  a  pistol  in  his  hand, 
and  was  standing  on  the  door-step  of  the  prisoner's  private 
room;  which  was  an  unusual  place  for  one  who  had  threat- 
ened the  prisoner's  life,  and  whom  he  considered  his  enemy. 
And  I  think  the  court  should  have  instructed  the  jury,  that 
if  they  believe,  from  the  evidence  in  the  case,  that  there  wa& 
reasonable  ground  for  Qoodall  to  believe  his  life  in  danger, 
or  that  he  was  in  danger  of  great  bodily  harm  from  the  de- 
ceased, and  that  such  danger  was  imminent,  and  he  did  so 
believe,  and  acting  on  such  belief  killed  the  deceased,  he  waft 
excusable ;  and  that  it  was  not  necessary  that  he  should  wait 
until  an  assault  was  actually  committed.  ^ 

The  whole  doctrine  of  self-defence  was  most  ably  examined 
and  illustrated  in  the  case  of  Thomas  O.  Selfridge,  tried  in 
the  Sui>reme  Court  of  Massachusetts;  and  the  doctrines  of 
that  case  were  adopted,  in  the  State  of  New- York,  in  the 
case  of  Shorter  v.  The  State,  where  it  is  declared  by  Bron- 
Kxn,  judge,  in  speaking  of  the  same  case,  ''that  when,  from- 
the  nature  of  the  attack,  there  id  reasonable  ground  to  believe 
that  there  is  a  design  to  destroy  his  life,  or  commit  any  felony 
upon  his  perBODy  the  killing  the  aaeailant  will  be  ezlcosable 

I  Or^oi 
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homicide,  although  it  should  afterwards  appear  that  no  felony 
was  intended."  "To  this  doctrine,"  says  the  learned  judge, 
"I  fully  subscribe;  a  different  rule  would  lay  too  heavy  a 
burden  on  poor  humanity,"  He  further  says,  that  the  au- 
thority of  the  Selfridge  case  was  followed  by  the  revisers,  in 
framing  the  Statutes  of  New- York,  touching  this  question. 
And  our  statute  is  a  copy  of  the  New-York  statute,  and  if  the 
doctrine  is  properly  applicable  there,  then  it  is  applicable 
here  also. 

As  to  what  will  constitute  reasonable  grounds  of  belief  in 
such  cases,  sufGcient  to  justify  taking  life,  must  depend,  to  a 
considerable  extent,  on  the  circumstances  of  each  particular 
case.  And  the  reasonableness  of  the  appearances  under  which 
a  party  claims  to  justify,  may  very  properly  be  left  to  a  jury, 
under  the  instructions  of  the  court  And,  I  think,  it  is  going 
too  far  to  lay  down  the  general  rule,  that  an  actual  assault 
must  be  committed ;  for  such  a  rule  would  take  away,  or,  at 
least,  render  almost  unavailable,  the  right  of  self-defence, 
when  fire-arms  are  used 

.  It  is  also  assigned  as  error,  that  the  court  instructed  the 
jury,  "that  killing  being  admitted  by  the  accused^  it  devolved 
on  him  to  prove  that  he  was  justifiable."  ^  I  think  this  in- 
struction, in  conformity  with  the  comn^on  law;  but  it  is  not 
necessaiy  to  examine  the  common  law  authorities  on  this 
subject,  for  our  statute,  in  the  fourth  section  of  the  third 
chapter,  provides,  "there  shall  be  some  other  evidence  of  mal- 
ice than  the  mere  proof  of  killing,  to  constitute  murder  in  the 
first  or  second  d^ee."  This,  I  think,  is  conclusive  on  this 
subject;  for  it  was  the  evident  intention  of  the  legislature,  by 
this  statute,  to  impose  on  the  prosecution  some  further  bur- 
den than  the  mere  proof  of  the  killing  to  establish  the  mal- 
ice, which,  under  our  statute,  is  not  to  be  presumed  from  the 
mere  proof  of  the  killing,  and  I  think  the  instruction  of  the 
court  was  error. 

There  is  another,  ground  of  error  assigned,  which  is,  that 
the  court  erred  in  permitting  the  declarations  of  Potts  to  be 
given. in, evidence,  made  to  his  son  prior  to  the  killing,  and 
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dedaring  the  reason  why  he  w«3  goiiig  to  the  house  of  Al- 
drichy  where  he  was  killed.  I  think  this  evidence  was  im- 
properly admitted ;  and  that  the  only  declarations  of  the  de- 
oeasedy  which  are  competent^  are  dying  declaraticASy  or  those 
which  are  a  part  of  the  res  gestae. 

Judgment  is  reversed. 


THOMAS.  CHAKMAN  and  ARTHUR  WARNER,  Plain- 
tiSs  in  Error,  v.  JAMES  McLANE,  Defendant  in  error. 

Error  to  Clackamas. 


1.  Where  an  appeal  bond  is  signed  by  a  firm,  as  sureties  for  the  appeal, 
the  execution  of  such  bond  is  not  within  the  scope  of  the  partner- 
ship businesB;  and  the  partner  who  signed  the  ftnn  name  is  alone 
liable,  unless  the  other  partner  assented.  If  both  assented,  then 
both  are  liable. 

2.  In  an  appeal  from  the  Goun^  Court  to  the  Circuit  Court,  the 
latter  court  has  authority,  when  the  judgment  appealed  from  is 
affirmed,  to  enter  judgment  against  both  the  prineipal  and  the  sur- 
ety in  the  appeal  bond. 


Thls  cause  was  appealed  frc«n  the  County  Court  of  Clack- 
amas County  to  the  Circuit  Court  of  the  same  county. 

The  plaintiffs  in  error  were  sureties  on  that  appeal^  and 
judgment  was  rendered  against  the  principal  and  them  in  the 
Circuit  Court;  and  these  sureties  bring  the  case  here,  and 
claim  that  judgment  was  improperly  entered  against  them 
as  suseties. 

The  merits  of  the  case  are  not  sought  to  he  inquired  into, 
only  80  far  as  the  sureties  are  affected  by  it;  and  it  is  not 
necessary  to  an  understanding  of  the  case  to  make  any  fur- 
ther statement  of  it^  than  that  the  bond^  on  which  judgment 
was  rendered  against  said  sureties,  was  signed  Charman  ft 
Warner^  and  not  executed  by  the  individual  names  of  each 
of  iha  putneia. 


( 


840  Chabman  v.  MoLanb.  [1  Oregoki 

» 

W.  C  Johnson,  counsel  for  plaintiffs  in  enor. 
KeUy  &  Huelat,  counsel  for  defendant  in  error. 

BoisE^  J.  Two  points  are  raised  in  the  assignment  of 
errors: 

First.  It  is  said  it  was  error  to  enter  judgment  on  a  bond 
thus  executed  by  a  firm. 

Second.  That  the  Circuit  Court  has  no  authority,  when, 
on  an  appeal,  judgment  is  affirmed,  to  render  judgment 
against  sureties,  as  well  as  principal,  in  an,  appeal  bond. 

As  to  the  first  point :  The  bond  seems,  on  its  face,  to  be 
the  bond  of  a  firm,  known  as  Charman  &  Warner;  and  there 
can  be  no  question  but  a  bond  of  this  description  is  not  with- 
in the  scope  of  the  partnership  business ;  and,  to  render  both 
partners  liable,  it  would  be  necessary  that  both  should  assent 
to  and  recognise  its  validity.  If  one  of  the  partners  signed 
the  partrership  name  to  it,  without  the  concurrence  of  the 
other,  he  alone  would  be  liable.  There  is  nothing  in  the  record 
to  show  which  of  the  partners  signed  the  bond,  or  whether 
both  assented  to  it.  The  one  who  signed  it  would  be  liable, 
and  both  would  be  if  both  assented. 

The  court  below  must  have  inquired  into  these  facts,  in 
6rder  to  have  rendered  an  intelligent  judgment ;  and  we 
must  presume  that  the  court  below  found  that  both  of  the 
plaintiffs  assented  to  and  recognised  this  bond. 

As  to  the  other  point,  I  think  it  is  clearly  settled  by  the 
statute.  On  page  78,  of  the  Session  Laws  of  1860,  it  is  pro- 
vided that,  in  cases  of  appeal  from  the  county  to  the  circuit 
courts,  the  filing  in  the  Circuit  Court  of  the  transcript  and 
papers,  in  a  case  appealed  from  the  County  Court,  "the 
Circuit  Court  shall  become  possessed  of  the  cause,  and  shall 
proceed  in  the  same  manner,  as  near  as  may  be,  as  in  regard 
to  causes  brought  by  appeal  from  justices  of  the  peace.** 

The  giving  judgment  is  a  part  of  the  proceedings  of  the 
Circuit  Court,  on  an  appeal  from  a  justice  of  the  peace; 
and,  in  cases  of  appeal  from  justices  of  the  peace,  Qie  maxmelr 
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of  giving  judgment  (in  the  Cixcnit  Court)  is  deitrlj  defined* 
In  the  195th  section  of  the  statute,  regulating  courts  of  jus- 
tices of  the  peace,  page  323,  it  is  provided,  ^^In  all  cases  of 
appeal  to  the  Circuit  Court,  if  on  the  trial  anew  in  such 
court,  the  judgment  be  against  the  appellant,  in  whole  or  in 
part,  such  judgment  shall  be  rendered  against  him  and  his 
sureties  in  the  undertaking  for  the  appeal." 

It  is  clear  that  the  legislature  intended  the  Circuit  Court 
should  proceed  in  this  respect  in  the  same  manner  as  on  ap- 
peals from  justices  of  the  peace. 

If  this  be  80^  then  the  judgment  against  the  sureties  was 
right 

Judgment  affirmed. 


( 


ROGUE  RIVER  MINING  COMPANY,  Plaintiffs  in  Er- 
ror, V.  JOHlT  D.  WALKER,  Defendant  in  Error. 

Error  to  JacJcson, 


1.  Enron  caonot  be  assigned  for  irregi\]aritiea  in  the  proceedings  of 
the  Circuit  Courts,  unless  excepted  to  at  the  time  such  irregulari- 
ties occurred  J  but  the  same  will  be.  presumed  to  have  been  waived, 

2»  Where  a  partj  defendant  not  served  appears,  and  offers  to  file  an 
aEDswer,  or*  for  any  other  purpose,  such  appearance  will  be  con- 
sidered equivalent  to  service. 


This  cause  oomes  here  from  the  Cirodit  Court  of  Jackson 
Connly,  where  it  was  originally  brought  It  is  an  action  on 
account  for  labor,  board,  goods  sold,  &c. 

The  answer*  denied  the  indebtedness,  and  tiien  set  up,  as  a 
special  defence,  that  said  company  was  governed  by  certain 
by-laws,  which  required  ill  contracts  (for  goods  sold,  board, 
and  the  like^  as  ^  up  jn  the  complaint)  should  fbe  .filtered 
into  only  bj  ffa#.  uuauinwps  consent  of  a  JDoard  of  mimagevs^ 
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who  were  named  in  said  by-laws,  and  alleged  that  such  unan- 
imous consent  was  not  obtained  to  such  contracts,  and  that 
plaintiff  had  knowledge  of  such  by-laws  and  regulations  at 
the  time  he  furnished  the  goods,  board,  fee,  sued  for. 

Another  special  defence  in  the  answer  was,  that  it  was  un- 
derstood and  agreed  between  the  plaintiffs  and  defendant  at 
the  time  the  alleged  indebtedness  accrued,  that  payment  of 
the  balance  of  account  now  sued  for  was  not  to  be  paid,  until 
the  company  should  realize  the  same  from  their  mining  enter- 
prise, in  which  they  were  engaged,  which  was  then  the  busi- 
ness of  the  company. 

On  motion  of  the  counsel  for  the  plaintiffs,  the  court  struck 
from  the  defendant's  answer  the  first  special  defence  stated  in 
the  answer,  or  rather  filed  a  new  answer,  leaving  out  of  it  the 
last  named  special  defence,  to  wit,  that  the  balance  was  not 
to  be  paid  until  it  was  realized  from  the  mining  enterprise^ 
and  issue  was  taken  for  such  amended  answer. 

After  this,  one  of  the  defendants,  who  had  not  been  sued, 
to  wit,  Nicholas  Pickle,  appeared,  and  offered  to  file  his  sepa- 
rate answer,  setting  up  the  same  matter  which  had  been  left 
out  of  the  amended  answer.  The  filing  of  the  separate  an- 
swer was  objected  to,  and  the  objection  sustained  by  the  court 
to  which  proceeding  Pickle  did  not  except;  and,  in  fact,  no 
exception  appears  to  ha^  been  taken  to  any  of  the  rulings 
or  proceedings  of  the  court  previous  to  the  trial. 

The  trial  resulted  in  a  verdict  for  the  plaintiffsy  on  which 
judgment  was  entered. 

.  The  bill  of  exceptions  contained  but  a  single  point,  and  is 
an  exception  to  the  ruling  of  the  court  in  excluding  certain 
testimony  from  the  jury. 

James  K.  KeUy,  counsel  for  plaintiffs  in  error. 

DoweU  (&  Kehay,  counsel  for  defendant  in  error. 

Boiss^  J.  The  four  first  grounds  of  error  may  be  dispoaed 
of  together.    The  first  is,  that  the  court  erred  in  striking  out 
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a  part  of  defendant's  answer.  The  second  alleges  the  same 
thing  in  a  different  form.  The  third  and  fourth  erred,  in  not 
allowing  Nicholas  Pickle  to  file  his  separate  aitewer. 

I  do  not  propose  to  examine  the  merits  of  these  proceed- 
ings of  the  court  helow,  for  the  reason  that  these'four  errors, 
if  errors  at  all,  were  waived ;  for,  being  acquiesced  in  by  the 
defendant  in  the  court  below,  and  not  excepted  to,  any  sup- 
posed irregularity  in  these  respects  was  waived,  and  cannot 
now  be  taken  advantage  of.  Such  was  held  to  be  the  doc- 
trine of  this  court  in  the  case  of  Scott  v.  Cook,  Oregon  B,  p. 
24 ;  and  I  fully  concur  with  the  doctrine  there  expressed,  and 
will  not  stop  to  discuss  it  here. 

The  evidence  set  out  in  the  bill  of  exceptions,  which  evi* 
dence  was  rejected  by  the  court,  and  Ihe  rejection  excepted 
to,  tended  only  to  prove  the  allegations  in  the  original  ati- 
swer,  which  were  abandoned  in  the  amended  answer,  and 
which  were  not  in  issue  in  the  cause  on  the  trial,  and  counsel 
for  plaintiffs  in  error  admit  was  properly  rejected. 

The  only  otiier  point  is,  as  to  the  appearance  of  Nicholas 
Pickle.  It  appears,  by  the  record,  that  Pickle  appeared  by 
counsel,  and  asked  leave  to  file  his  s^arate  answer^  whidi 
was  rejected.  He  then  appeared  at  the  final  trial ;  and,  I 
thinly  when  he  once  appeared  in  the  case  in  court  for  any 
pnrpoee,  each  appearance  was  equivalent  to  service,  and  he 
was  as  liable  to  judgment  as  the  defendant  served.  Such  I 
understand  to  be  the  meaning  of  the  statute,  page  88,  seo- 
tiim  8<L 

Judgmfflit  afBnncd* 


i 
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GEORGE  W.  SNTDEE,  AppeUant,  v.  JAMES  A.  VAK- 
NOY  and  BENJAMIN  HYLAND,  AppeUeea. 

'  Appeal. — Lane  County. 

!•  A  Court  of  Chancery  will  not  set  aside  a  judgment  at  law,  unleai 
there  be  actual  and  specific  fraud,  accident,  surprise,  or  mistake, 
alleged  in  the  bill. 

2.  A  Court  of  Chancery  will  not  set  aside  a  judgment  at  law  where 
it  appears,  by  the  bill,  that  the  matters  compuilned  of  could  hare 
been  properly  interposed  in  the  suit  at  law. 

This  is  a  proceeding  in  chanoery,  and  the  bill  states,  sab- 
fitantially,  the  following  facts:  First,  that  in  June,  1859, 
Snyder,  having  a  promissory  note  on*  Vannoy,  pf^able  to  his 
^Snyder^s)  order,  for  about  nineteen  hundred  doUars,  on 
Which  there  was  due  a  balanee  of  about  one  thousand  dollars^ 
delivered  said  note  to  HyUud,  without  being  endorsed,  to 
present  to  Vannoy  for  payment,  Hyland  having  at  the  same 
lime  a  note  of  his  own  on  Vannoy.  Hyland  brought  suit  in 
his  own  name  on  both  notes;  that  is,  his  own  note  and  Sny- 
der's note,  which  was  not  endorsed,  as  stated  above,  includ- 
ing both  notes  in  the  same  aetion  against  Vannoy. 
,  Hyland  then  settled  this  suit  with  Vannoy,  giving  him  a 
receipt  in  full  discharge  of  both  notes«  Soon  afterward,  Hy- 
land returned  to  Snyder  his  note  on  Vannoy,  with  two  hun- 
dred and  ten  dollars  endotaed  onit^  which,  amount  «he  told 
Snyder  he  had  collected  on  the  note,  and  he  accom^ted  to 
Snyder  for  the  same;  at  the  same  time  telling  Snyder  that 
the  balancie  was  yet  unpaid.  Snyder  then  brought  suit  on 
the  note  against  Vannoy  in  the  Circuit  Court  of  Josephine 
County. 

Vannoy  answered,  that  he  had  fully  paid  said  note  to  Hy- 
land, (the  agent  of  Snyder)  and  set  up  some  other  payments ; 
and  issue  was  taken  on  this  answer,  and  the  case  tried  in  the 
Circuit  Court  of  said  county,  and  a  verdict  found  for  the  de- 
fendant, Vannoy,  and  judgment  entered  thereon. 
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And  DOW  it  18  claimed,  that  this  judgment  should  he  set 
^^de  by  this  court,  and  Snyder  have  a  decree  agai*nst  Van- 
^y  and  Hyland  for  the  amount  of  said  note. 

-The  bill  declares  there  was  fraud  in  obtaining  said  judg- 

^^^t^  in  this,  that  the  receipt,  (mentioned  above,)  ^ven  by 

*^la.xid  to  Vannoy  in  settling  the  first  suit  mentioned,  (to 

^  ^    the  suit  of  Syland  v.  Vannoy,)  was  permitted  to  be 

^^  in  evidence  to  the  jury. 
P^^'^lxe  bill  further  charges   collusion  between   Hyland   and 
^^^oy ;  but  there  are  other  specific  charges  of  fraud. 

*-^efendant,  Vannoy,  demurred  to  plaintiffs  bill,  which  de* 
\DXirrer  was  sustained  by  the  court  below^  and  the  cause  oome& 
bere  on  demurrer. 

0.  E.  Cartter,  for  appellant. 

G.  H.  Williama,  for  appellee.  . 

BoiS£^  J.  The  question  is,  shoidd  liiis  court,  on  such  a 
showing,  set  aside  the  judgment  <rf  the  Circuit  Court  of  Jose- 
phine County,  in  the  case  at  law  between  Snyder  and  Van- 
no;,  and  decree  a  coUection  of  the  note. 

A  Court  of  Chancery  may,  on  a  proper  case  made,  show- 
ing fraud,  accident,  surprise  or  mistake,  interfere  and  set 
aside  a  judgment  of  a  court  at  law.  But  there  must  be  a 
specific  fraud,  accident,  mistake  or  surprise,  stated  in  the  bill 
with  sufficient  clearness,  to  show  in  what  the  fraud,  accident, 
surprise  or  mistake  consists.  In  this  case,  the  only  thing 
specifically  alleged  is,  that  there  was  a  receipt  given  by  Hy- 
land to  Vannoy  against  this  note,  admitted  to  the  jury  in 
evidence,  by  which  the  plaintiff  was  injured 

Now,  this  receipt  would  not  have  been  proper  evidence  to 
defeat  Snyder  in  that  case,  unless  Hyland  was  first  proved  to 
be  the  agent  of  Snyder,  at  the  time  the  receipt  was  given, 
with  authority  to  execute  the  same  in  discharge  of  the  note. 
If  such  receipt  was  improperly  received  in  evidence  by  the 
coort  in  that  case,  Snyder  had  his  remedy  by  objecting  to 
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the  admission  of  such  evidence.  Such  not  having  been  done^ 
we  are  to  presume  the  court  that  tried  the  cause  had  proper 
authority  for  admitting  the  receipt 

It  seems,  therefore,  that  so  far  as  the  proceedings  of  H7- 
land  and  Yannoy  were  concerned  in  settling  and  compromis- 
ing this  note,  they  were  all  before  the  court  that  tried  the 
suit,  that  resulted  in  the  judgment  which  is  here  sought  to 
be  set  aside. 

The  matter  of  whether  Hyland  was  the  agent  of  Snyder, 
having  authority  to  give  this  receipt,  was  an  issue  tried 
in  that  case,  and  the  jury  found  for  Vannoy ;  if  that  verdict 
was  against  the  evidence,  then  Snyder  should  have  sought  to 
set  it  aside  in  that  court  All  the  facts  seem  to  have  bee& 
fairly  before  that  court ;  and  it  would  seem,  that  if  that  court 
cominitted  any  error  in  admitting  the  receipt,  the  remedy 
was  by  excepting  to  the  ruling  of  the  court  in  that  respect, 
and  bringing  that  judgment  here  on  a  writ  of  error  to  be  le- 
veised-  That  not  having  been  done,  I  think  a  Court  of  Chan- 
oexy  cannot  go  behind  such  laches  to  open  a  judgment  in  a 
qog^  like  this* 

'  'J«4gmant  affinned. 
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MATTHEW  HFOKLES,  Plaintiff  m  Error,  ▼.  STATE 
OP  OKEGON,  6QE  leL  JOHN  FULLERTON,  Defend- 
ant in  Error. 

Error  to  Dougtaa. 


L  A  iMMurd  cf  ocmiiiy  oommiBsionen  Ib  a  tribimal  of  limited  jnritdie- 
tiom 

%,  Such  boazd  has  no  wiiKoriiy  to  require  a  sheriff  to  execute  a  new 
'  bond  when  a  prior  one  ehall  become  insufficient^  and  to  declare 
the  office  Taoant  in  case  of  a  failure  to  file  such  new  bond. 


Thb  snit  in  the  ocmrt  below  was  brought  nnder  the  statutes 
tD  deteimine  the  right  to  the  office  of  sheriff  of  Donghis 
Oininty*  The  complaint  alleges,  in  snbstanoe,  that  FoUerton, 
the  relator,  at  the  general  election  held  in  June,  1860,  was 
duly  elected  sheriff  of  Douglas  County,  and  that  he  gave  a 
booid,  which  was  duly  approved^  and  took  the  oath  required 
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by  law,  and  entered  upon  the  discharge  of  the  duties  of  the 
oJ0Eice;  that  the  relator  was  legally  entitled  to  the  ofBee,  and 
that  Ruckles  had  usurped  the  same;  that  Ruckles  pretends 
to  claim  and  to  hold  said  office  by  appoiBteent  from  two  of 
the  board  of  county  commissioners  of  said  county,  at  a  special 
meeting  of  said  board,  held  without  notice  to  the  third  mem- 
ber of  asii  board,  or  to  the  relator.  The  answer  of  the  de- 
fendant admits  that  the  relator  was  duly  elected  and  qualified 
sheriff  of  Douglas  County,  and  that  he  gave  an  official  bond^ 
duly  approved,  and  entered  upon  the  duties  of  the  office ;  and 
that,  at  a  special  meeting  of  the  board  of  county  conunis- 
sioners  for  said  county,  held  on  the  18th  of  October,  1861,  the 
relator  being  present  and  consenting,  it  was  ordered  by  said 
board,  that  the  sheriff  file  a  new  bond  within  ten  days ;  that  at 
a  special  meeting  of  said  board,  held  on  the  29th  of  October, 
1861,  it  appearing  that  the  sheriff  had  not  filed  a  new  bond, 
said  board  declared  the  office  vacant,  and  filled  the  vacancy 
by  the  appointment  of  the  defendant ;  that  the  defendant  had 
not  usttrped  the  office,  and  that  he,  and  not  the  velator,  is  ea- 
titled  to  ^the  office,  and  that  Hutchins^i,  the  third  m^nber  of 
the  said  board,  at  the  time  of  said  meetings^  s(nd  for.  more 
than  ten  days  prior  thereto,  was,  and  has  since  remained  in 
the  State  of  California.  The  plaintiff  demurred  to  the  an- 
swer. The  court  below  sustained  the  demurrer,  and  the  de- 
fendanti  standing  by  his  demurrer,  judgment  wfis  entered  fpr 
the  plaintiff,  and  that  the  relator  be  reinstated  in  the  offite. 

L.  F*  Mosher,  for  plaintiff  in  error. 

0.  H.  Williams,  for  defendant  in  error. 

Watt^  C.  J.  It  is  claimed,  on  behalf  of  the  plaintiff  in  er- 
ror, that  a  sheriff,  duly  elected  and  qualified,  may  be  required" 
by  order  of  lie  board  of  county  commissioners,  to  give  a  new- 
bond,  with  sufficient  aareties,  and  in  case  of  a  failure  to  com- 
ply with  such  order,  said  board  may  declare  tiie  office  vacant, 
and  fill  the  vacancy  by  appointment    Boards  of  wvnty  oDim* 
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missioners  are  clearly  authorised  to  fill  all  vacancies  within 
their  respective  counties  in  the  office  of  eherifi.  Had  a  va* 
cancy  oeeurred  in  the  office  of  sheriff  of  Douglas  Oounty  at 
the  time  of  the  appointment  of  Ruckles}  We  think  not. 
Section  2,  of  title  2,  of  chapter  2,  of  the  statute  provides  as 
follows :  "Every  office  shall  become  vacant  on  the  happening 
of  the  following  events,  before  the  expiration  of  the  term  of 
such  office;'^  "6.  His  refusal  or  neglect  to  take  his  oath  of 
ofiSce,  or  to  give,  or  renew  his  official  bond,  or  to  deposit  such 
oath  or  bond  within  the  time  prescribed  by  law."  This 
statute  cleanly  looks  towards  the . renewal  of  official  bonds; 
but  upon  whose  application,  and  on  the  order  of  what  tri- 
bunal, must  such  renewal  be  made}  Shall  the  State,  the 
county  treasurer,  an  execution  creditor,  or  one  of  the  county 
commissioners,  move  in  the  matter;  and  when,  how,  and 
where  shall  the  proceedings  be  instituted } 

A  board  of  county  commissionerB  is  a  tribunal  of  limited 
jurisdiction.  It  possesses  the  power  to  fill  a  vacancy,  because 
that  power  has  been  conferred  by  statute;  and  if  the  power 
to  nequire  a  new  bond,  and  to  declare  an  office  vacant^  rests 
in  tliat  body,  it  is  because  that  power  also  has  been  delegated 
to  it.  If  FuUerton  had  forfeited  his  office,  by  reason  of  the 
insolvency  of  his  sureties,  or  by  reason  of  his  failute  to  fur- 
nish a  new  bond,  then  the  statute  provides  a  remedy  by  ac- 
tion by  the  prosecuting  attorney,  on  his  information,  or  on 
the  complaint  of  a  private  party.  (See  ''Actions  in  the  place 
of  scire  facias,  quo  warranto,  and  of  infomudions  in  the 
nature  of  quo  warranto/'  chapter  1,  sec,  5,  of  the  Siaivies.) 
Our  statute  also  authorises  the  governor  to  "declare  vacant 
the  office  of  every  officer  required  by  law  to  execute  an  official 
bond,  whenever  a  judgment  shall  be  obtained  against  such 
officer,  for  a  breach  of  the  condition  of  such  bond."  We 
have  no  provision  of  law  which  clearly  authorizes  the  county 
eommissioners  to  require  a  sheriff  to  execute  a  new  bond, 
when  a  prior  bond  shall  become  insufficient,  and  to  declare 
ike  office  vaicant  in  case  of  a  failure  to  file  s\xek  new  bond. 
An  offioer,  duly  elected  and  qualified,  is  entitled  to  the  en- 
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'  joyinent  of  his  office  until  la^nlly  deprived  thereof,  subject 
cmly  to  its  clearly  declared  limitations  and  disabilities.  The 
action  of  the  board  of  county  commissioners,  in  requiring 
FuUerton  to  give  a  new  bond,  and  in  declaring  a  vacancy 
and  supplying  the  office,  was  without  warrant  of  law. 

Judgment  affirmed. 


E.  S.  ALTREE  et  al..  Plaintiffs  in  Error,  v.  JAMES  M. 

MOORE,  Defendant  in  Error. 

Error  to  Olackamas. 

1.  Ib  a  ease  of  forcible  entry  and  detainer,  a  verdict  in  the  form, 
'*We,  the  Jury,  find  the  defendant  guilty  of  the  unlawful  dstainefy 
in  manner  and  form,  as  the  plaintiff  in  his  complaint  hath  al- 
leged," will  be  supported  by  the  allegation  in  the  complaint,  that 
'*vie  defendant  unlawfully  holds  bv  force," 

2.  In  forcible  entry  and  detainer,  defendant  cannot  set  up  a  titia 
paramount  in  himaelf ;  the  possession  being  the  only  matter  prop* 
erly  in  issue. 

This  was  a  case  of  forcible  entrjr  and  detainer,  appealed 
from  a  Justices'  Court  to  the  Circuit  Court  of  Clackamas 
County,  where  it  was  tried,  and  judgment  rendered  for 
Moore,  the  plaintiff,  in  the  court  below;  and  that  judgment 
is  brought  here  by  writ  of  error.  The  original  complaint 
alleges  that  Moore,  being  possessed  of  a  donation  land  claini, 
which  he  held  under  the  act  of  Congress  of  the  27th  of  Sep- 
tember, 1850,  donating  lands  to  settlers  in  Or^on,  on  which 
were  certain  improvements,  to  wit,  a  saw-mill  and  appurte- 
nances, leased  said  mill  to  one  Holland ;  diat  the  defendant 
Altree,  by  collusion  with  Holland,  obtained  possession  of 
said  mill,  and  took  possession  of  the  mill  and  dwellin^hooae ; 
and  Moore  claims  that  the  said  lease  to  Holland  thereby  be- 
came forfeited. 

Moore  also  alleges,  that  afterwards  both  def endante,  AltxM 
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and  Aldrich,  being  in  possession  by  means  of  tbe  oolhsiony 
refused  to  deliver  the  possession  to  Moore;  and  retained  such 
possession  by  force. 

Defendants  deny  all  collusion  witib  Holland,  and  deny  &at 
the  lease  to  Holland  became  forfeited  as  alleged^  and  deny 
that  they  unlawfully  hold  possession  by  force,  and  set  up  title 
in  Altree,  who  claims  a  right  of  possession  and  title  under 
a  sheriff's  deed,  as  conveying  a  title  paramount. 

Johnson  dt  WiUiatns,  for  plaintiffs  in  error. 

EeUy  d  Huelat,  tor  defendant  in  error. 

BovsE,  3.     There  are  several  questions  arising  imder  the 
pleadings,  which  tender  somewhat  to  embarrass  and  confuse 
the  case,  which  I  do  not  think  it  necessary  to  consider.    It  is 
admitted  in  the  pleadings  that  Moore  was  in  possession  of  the 
i&ill  at  the  time  of  the  execution  of  the  lease  to  Holland ;  for 
defendants  claim  in  the  answer  that  said  tease  was  not  for" 
feited  by  the  entry  of  Altaree  under  Holland,  and  that  the 
^'^e  was  still  in  force  against  Moore ;  and,  as  I  understand 
^0  pleadings,  defendants  daim  to  have  taken  legal   and 
P^BCeahle  possession  of  said  mill  under  said  Holland  who  had 
his  only  possession  under  said  lease  and  the  mill  and  dwelling 
kouse,  and  other  appurtenances,  were  together  on  the  daim, 
and  together  constituted  the  donation  land  claim  <d  Moore. 
I  think  that  the  pleadings  plainly  indicate  that  Altree  took 
possession  under  Holland,  and,  by  consequence,    could    re- 
ceive or  legally  claim  no  higher  or  greater  estate  than  Hol- 
land had  to  bestow,  and  is  not  now  at  liberty,  after  having 
got  possession  from  Holland,  to  set  up  a  title  paramount  in 
himself;  for  the  possession  which  he  had  from  Holland  was 
a  possession  under  a  lease,  by  the  terms  of  which  Holland 
was  bound,  on  the  expiration  of  the  term,  to  restore  to  Moore 
the  possession.      Now,  suppose  the  jury  found  that  Altree 
entered  peaceably  under  Holland;  that  there  was  the  oollu- 
n<m  ehaiged  in  the  complaint,  and  that  the  lease  becama 
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forfeited ;  and,  ako,  that  defendants,  having  no  ri^ts  under 
the  forfeited  lease,  were  wrongfully  holding  over  by  foroe; 
would  their  verdict  support  such  conclusions  ?  The  verdict  is 
as  follows:  ^^e,  the  jury,  find  the  defendants  guilty  of  the 
wrongful  detainer,  in  manner  and  form,  as  the  plaintiff  in  his 
ccmiplaint  hath  alleged."  The  complaint  alleges,  ^'that  the 
said  defwidants  unlawfully  hold  by  force,"  But  the  words, 
in  manner  <md  form,  re|f.er  to  the  allegation  in  the  complaint 
of  force,  and  I  think  the  verdict  is  in  proper  form  to  be  sup- 
ported by  the  allegation  referred  t^..  In  a  case  of  forcible 
entry  and  detainer,  a  defendant  cannot  set  up  a  title  in  him- 
self, and  rely  on  that  as  a  defence;  he  can  <Hily  deny,  and 
^offer  evidence  to  rebut  the  plaintiff's  possession  at  the  time 
of  the  alleged  forcible  entity ;  or,  he  may  deny  that  he  unlaw- 
fidly  holds,  and  offer  evidence  to  rebut  the  plaintiff's  case. 
If  he,  defendant,  have  a  title  paramount,  he  must  assert  it  in 
a  different  manner.  {See  Toylor's  Landlord  and  Tenant^ 
section  7*92.)  There'  was  objection  made  to  the  admission  of 
the  decision  of  the  register  and  receiver,  but  I  do  not  see  how 
that  oould  have  influenced  the  finding  of  the  ju)7 ;  for  that 
decision  was  merely  evid^ce  of  possession  at  the  time  of  the 
lease  to  Holland,  and  that  is  admitted  by  the  pleading,  and 
oould  not  have  affected  the  issue  as  to  the  unlawful  holding 
by  foroe;  and  I  think,  therefoore,  that  it  is  not  important  in 
this  case  to  oonsider  this  and  other  questions  not  necessary  to 
this  dednoiu 

Judgment  is  affirmed. 
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JAMES  GtTTHEIE,  Appellant,  v.  DAVID  P.  TflOMP- 

SON,  Appellee. 

Appeal  from  MuUnomdh. 

h  Under  a  ecmtimct  in  writing  to  convej  land,  on  payment  oi  the 
price,  the  vendor,  in  order  to  maintain  an  action  for  the  purchase 
momyt  muat  first  execute  and  tender  a  conveyance  to  the  purchaser; 
and  the  purchaser  must  tender  the  price,  and  demand  a  deed,  hefore 
he  can  maintain  an  action  for  a  breach  of  the  contract. 

2.  A  contraety  in  \fritinft  to  eonv^  land,  can  be  abandoned  by  parol. 

• 

In  this  case,  a  decree,  pro  forma,  was  entered  for  the  de- 
fendant before  Chief- Justice  Wait,  at  the  Multnomah  Circuit 
and  the  case  is  brought  here  by  appeal.   The  bill  states — 

First,  That  Guthrie,  being  the  owner  of  what  is  known  as 
the  Abemethy  Island  and  Mills,  at  the  Willamette  Palls,  in 
Oregon  City,  on  the  15th  day  of  October,  1858,  executed  to 
Thompson  his  promissory  note  for  the  sum  of  five  thousand 
Hcven  htmdred  and  fifty  dollars,  payable  two  years  from  date, 
or  sooner,  if  Guthrie  could  do  so,  to  draw  interest  at  fifteen 
per  cent,  if  not  paid  in  one  year  from  date ;  which  note  was 
^ecnred  by  a  mortgage  on  said  island  and  mills. 

Second.  That  on  the  20th  day  of  December,  1858,  the 
parties  entered  into  the  following  agreement,  t,  e.; 

^'December  20th,  1868. 

"It  is  agreed  between  James  Guthrie,  Jr.,  of  the  first  part, 
a^d  David  P.  Thompson,  of  the  second  part,  as  follows,  to 
^t:  That  James  Guthrie,  Jr.,  is  to  sell  and  relinquish  to 
David  P.  Thompson,  before  mentioned,  the  one  undivided 
fourth  of  the  Island  Mills  property,  known  as  the  Abemethy 
Island,  lying  and  being  situate  at  the  falls  of  the  Willamette 
Kiver,  near  Oregon  City,  Oregon  Territory;  and  the  said 
Onthrie  is  to  warrant  and  defend  the  above-mentioned  prop- 
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erty  against  any  person  or  persons  holding,  oxvning  or  claim- 
^,  under,  through  or  by  him.  That  the  said  Thompson  ia 
to  release  a  certain  mortgage,  executed  by  Guthrie,  on  the 
seven-sixteenths  of  the  Island  Mill  and  island,  for  $5,750, 
on  or  about  the  15th  of  October,  1858,  and  becoming  due 
one  year  from  date,  and  to  pay,  on  the  Ist  of  January,  1859, 
the  additional  money  if  so  valued. 

''We  agree  to  abide  the  valuation  of  said  property,  before 
mentioned,  as  made  and  determined  by  James  E.  Kelly  and 
Ralph  Wilcox. 

^'Jaites  GuTiitoiB,  Jr., 
"D.  P.  Thompson. 

"Attest, — Jambs  K.  Kully.*' 

Third,  That  in  pursuance  of  said  agreement,  Wilcox  and 
£elly,  on  the  same  day  of  the  date  of  said  i^greement,  valued 
said  property  at  the  sum  of  twenty-five  thousand  dollars. 

Fourth.  That  soon  afterwards  Guthrie  executed  and  ten- 

ft 

dered  to  Thompson  a  deed,  in  proper  form,  to  said  property, 
as  required  by  said  agreement;  which  deed  Thompson  de- 
clined to  receive,  and  refused  to  complete  said  agreement 

Fifth.  That  Thompson  has  commenced  suit  on  said  note 
and  mortgage  against  Guthrie,  and  this  proceeding  is  insti- 
tuted to  enjoin  such  suit,  and  a  specific  performance  of 
contract  be  decreed.  The  answer  denies  the  valuation, 
stated,  the  tender  of  the  deed,  and  refusal  of  defendant  to 
accept  the  same;  and  states,  as  a  further  defence,  that  said 
agreement  was  abandoned  by  the  mutual  consent  of  the  par- 
ties;  which  allegation  of  abandonment,  so  set  up  in  the  an- 
swer, is  denied  by  the  plaintiff  in  his  replication. 

The  issues  of  fact  submitted  to  the  court  are — 

First,    Was  there  a  valuation  ? 

Second.    Did  Guthrie  tender  a  deed,  as  he  has  alleged  f 

Third.     Was  the  contract  abandoned  by  the  mutual 
sent  of  the  parties  ? 

Johnson  &  V^illiaanSy  for  appellant. 
KeUy  dk  Huelat,  for  appellee. 
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BoiSB^  J.  There  is,  perhaps,  sufficient  evidence  to  estab- 
lish the  valuation  by  Wilcox  and  Kelly. 

The  only  evidence  <rf  the  execution  and  tender  of  a  deed 
is,  that  Guthrie  had  a  deed  made  out  to  the  property  de- 
scribed in  the  contract;  but  the  witness  does  not  know 
whether  the  deed  was  properly  witnessed,  or  in  proper  fonn ; 
and  there  is  no  evidence  tending  to  show  tiiiat  any  deed  was 
ever  tendered  to  Thompson;  aiid,  consequently,  there  is  an 
utter  failure  to  prove  the  tender.  And  the  counsel  for  Guth* 
rie  admit  that  the  proof  of  tender  is  very  scant>  and  maintain 
that  no  tender  was  necessary;  that  it  tva^  the  duty  of  Thomp*^ 
son  to  make  and  tender  a  deed  to  Guthrie  for  execution; 
and  various  authorities  are  eitod  in  support  of  that  proposi- 
tion, which  I  shall  consider  hereafter. 

This  is  a  case  of  dependent  covenants.  The  cancelling  or 
giving  up  of  the  note  and  mortgage,  and  paying  the  balance 
of  the  purchase  money,  found  on  the  valuation,  and  the  mak* 
ing  the  deed,  were  to  be  concurrent  acts.  I  think  the  under- 
standing of  the  parties  to  such  contracts  is,  that  the  vendor 
shall,  at  his  own  expense,  prepare  and  tender  the  deed,  and 
the  vendee  will  not  be  in  default  until  he  does  so. 

And,  generally,  where  either  party  to  such  a  contract  seeks 
to  enforce  it  by  suit^  he  must  first  put  the  other  party  in  de- 
fault— the  vendor,  by  making  and  tendering  the  deed,  and 
the  vendee,  by  tendering  the  price  and  demanding  a  deed — 
which  deed,  in  contracts  like  the  one  sued  on,  the  vendor 
should  have  a  reasonable  time  to  prepare  after  demand.  Stich 
I  understand  to  be  the  rule  in  New- York. 

In  Corunelly  v.  Pierce,  7  Wendell,  p.  129,  the  court  say, 
'*the  party,  who  is  to  give  a  deed,  certainly  should  prepare 
and  have  it  dravm  at  his  own  expense.*'  It  is  true,  a  differ* 
ent  rule  prevails  in  England,  as  declared  in  the  case  of  Bcu> 
kr  V.  Lewis,  Forrest's  Ex.  B.  61-2,  referred  to  in  Sugden  on 
Vendors,  Am.  ed.  1820,  pages  181-2 ;  but  the  courts  of  New 
Toik  have  refused  to  adopt  the  English  rule,  for  the  good 
reason  that  such  is  not  the  practice  of  the  country,  or  the 
tmderstaiiding  of  parties  to  sueh  instroments* 
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In  England;  the  praotioe  of  conyejances  waa  f oor  the  solio- 
itor  of  the  purchaser  to  prepare  the  deed,  which  practice  is 
mentioned  and  discussed  in  a  note  to  the  case  of  Fuller  v. 
Hvbbard,  6  Cowen,  p.  18.  In  this  country'  the  practice  is 
different  from  the  English  practice.  Here  the  vendor  pre- 
pares the  deed,  and,  where  such  is  the  practice  and  the  on* 
derstanding  of  the  parties,  such  should  be  the  rule. 

From  the  current  of  auth<wities  in  New-York,  I  understand 
that,  in  that  State,  in  order  to  maintain  an  action  for  the  pur- 
chase money,  under  a  contract  to  amvey  land  when  the  pur- 
chase money  is  paid,  the  vendor  must  make  and  tender  a 
deed ;  and  the  rule  in  England  is  the  same,  except  that  there 
the  deed  should  be  made  by  the  purchaser.  For  there  it  is 
necessary,  before  the  vendor  can  sue  for  the  purchase  money, 
to  execute  the  conveyance,  or  offer  to  do  so.  The  rule  is  thus 
laid  down  in  Sugden  on  Vendors,  page  162 :  "Thus,  a  vendor 
cannot  bring  an  action  for  the  purchase  money  without  hav- 
ing executed  the  conveyance,  or  offered  to  do  so,  unless  the 
purchaser  has  discharged  him  from  so  doing;  and,  on  the 
bther  hand,  a  purchaser  cannot  maintain  an  action  for  breach 
of  contract,  without  haviug  tendered  a  conveyance  and  the 
purchase  money." 

The  only  difference  between  the  rule  here  and  in  England 
is  as  to  who  shall  prepare  the  conveyance ;  and  such  differ^ 
ence  arises  from  the  variance  in  the  practice  of  conveyanoers 
here  and  in  that  country. 

The  other  point  made  is,  that  the  contract  was  abandoned 
by  the  parties.  This  being  a  defence  set  up  in  the  answer, 
and  issue  being  taken  thereon,  the  burden  of  proof  is  on  the 
defendant,  Thompson.  The  lapse  of  time,  insisted  on  by  de- 
fendant as  evidence  of  abandonment,  would  not  be  sufficient, 
if  the  parties  had  treated  the  contract*  as  still  continuing ;  and 
the  question  of  abandonment  is  really  one  of  fact,  as  to  the 
intent  and  understanding  of  the  parties. 

There  is  evidence. on  both  sides  on  this  point;  and,  on  an 
examination  of  the  depositions,  the  court  is  of  opinion  that 
Quthrie  considered  this  contract  abandoued,  and  so  treated 
the  property  as  his  own. 
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The  testimony  of  Messrs.  Channan  and  Warner  in  the  most 
definite,  especially  that  of  Charman,  Tvho  testifies,  that  some 
^e  after  the  date  of  the  contract  Gnthrie  offered  to  sell  to 
Channan  and  Wamer  one-half  of  this  property^  and  told  him 
(Channan)  that  he  was  the  entire  owner  of  the  properly,  and 
^at  ThcHnpson  had  a  mortgage  on  the  property  of  the  amount 
Gained  in  the  contract 

There  oonld  not  well  he  more  direct  testimony  of  the  aban- 
donment of  the  contract  by  Guthrie,  unless  it  were  a  written 
abandonmenty  and  I  think  an  abandonment  by  parol  would 
be  binding  on  the  paities* 

The  decree  of  the  court  below  will  be  affirmed. 


^^^flEL  D.  BAILEY,   Plaintiff  in  Error, 

WARREN,  Defendant  in  Error. 


Error  to  TamhUL 

^P^^9  denial  of  aU  the  material  allegations  in  a  eomplaint  is  a 
^^^^^1  of  the  plaintiTs  right  of  action. 

•    ^^^^  cause  came  up  from  Yamhill  Counly.  The  complaint 

.5^^    court  below  charges,  in  substance,  that  the  plaintiff, 

'^^>  has  an  interest  in,  and  is  entitled  to  the  possession  of 

J^iTi  horses,  of  the  value  of  $2,000;  that  the  defendant^ 

^•T^x*,  «.  sheriff,  by  virtue  of  an  ex^ution,  or  attachment, 

^^^at  the  property  of  P.  Q.  Dorris,  seized  and  took  away 

^  liorses;  and  that  the  defendant  wrongfully  detains  said 

?^P^:rty,  to  the  damage  of  the  plaintiflF  in  $2,000.  The  de- 

^^uant,  Warren,  in  his  answer,  specifically  denies  all  the 

mate-rial  allegations  in  the  plaintifPs  complaint  The  plaintiff 

^^lYted  to  fhe  whole  answer.    The  demurrer  was  ovemded, 

sAd  the  ruling  excepted  tow 
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D.  Logtm,  for  plaintiff  in  error. 

W.  C-  Johnson,  for  defendant  in  error. 

Wait^  C.  J.  A  specific  denial  of  all  the  material  allega- 
tions in  a  complaint  is  a  denial  of  the  plaintiff's  right  of 
action.  The  language  of  a  demurrer  to  a  pleading  is,  ^'ad- 
mitting  the  pleading  to  be  true^  yet  a  right  of  actionremaina" 
This  deduction  cannot  be  drawn  in  favor  of  a  plaintiff,  when 
aU  the  material  allegations  in  his  complaint  are  specifically 
denied  in  the  answer  of  the  defendant  The  answer  of  the 
defendant,  denying  all  the  materials  allegations  in  the  com* 
plaint,  being  admitted  by  the  demurrer  to  be  true,  it  neces- 
sarily follows  that  the  complaint  must  be  treated  as  untrue; 
and,  hence  wholly  unavailable  as  a  statement  of  a  cause  of 
action*  The  ruling  of  the  Circuit  Court  in  overruling  the 
demurrer^  and  in  the  rendition  of  judgment^  were  olearly 
correct* 

Judgment  affirmed 


BOAED  OF  COMMISSIONERS  OP  MULTNOMAH 
COUNTY,  Plaintiffs  in  Error,  v.  STATE  OF  OBE^ 
GON,  Defendant  in  Error. 

Btror  to  Mvltnomah^ 

The  State  brought  suit  against  MuItn<Hiiah  County,  to  recover  a  defidt 
of  four  per  cent,  on  the  proportion  of  State  rerenue,  assessed 
against  that  county  for  the  year  1859;  the  county  claiming  it  as 
a  compensation  for  collecting  the  State  revenue. — Beld,  That  when 
tiie  State  treasurer  charges  to  each  county,  upon  the  report  of  the 
Secretary  of  State^  the  amount  of  revenue  assessed  to  each  county 
for  State  purposes,  the  county  and  State  stand  in  the  relation  of 
d^tor  and  creditor;  the  revenue  becomes  a  debt,  to  be  paid  in  full, 
and  the  county  cannot  burden  it  with  any  drawback  or  percentage 
for  collecting  it. 

Ths  State  brought  this  aoit  against  the  board  of  oommi»> 
SLoners    of  Multnomah    Counly,    to    leoover  the  sum  of 
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$252.47,  Imlimoe  due  on  the  State  reyenue  of  1859,apportianr 
ed  to  the  said  county.  The  county  daims  to  withhold  it  as  the 
four  per  oent.  oompeusation,  allowed  by  law,  for  the  coUeO' 
tion  and  disbursement  of  $5,509*18^  the  amount  assessed 
against  the  county  for  that  year.  The  qomplaint  and  answeii^ 
diadoee  these  facts.  There  was  a  demurrer  to  the  answer^ 
which  was  sustained^  and  judgmepit  on  the  demurrer.  Error 
18  assigned  upon  the  sustaining  of  this  demurrer  in  the  Cirr 
eoit  Court 

J.  K.  Kelly,  for  plaintiffs  in  errotf. 

W.  W.  Pag6,  for  defendant  in  error. 

•  I    ■    ■    • 

Stbattoit,  J.  The  whole  qu<9«tioii  timtti  upon  ti^  tonstemy 

tion  to  be  given  to  ohaptdr  1  of  the  tftatutea  ^  this  Stl^te^  in 
relation  to  the  assessment  and  oolleetMm  <A  taxes^  or  so  mudf 
of  it  as  pertaixM  to  the  subject  in  ooi^taranrersy ;  'and  whj|teiire4 
iiia;^  hate  been  the  prajotioe^  for  there  is  a  stfttement  iiee  tbb 
answer  as  to  what  that.has  beto^  the  mattertseems  fpee  ffoift 
all  donbi  or  embajrmasment    Sections  S7,,.2ft  and  29^  afteb 
direeting  in  what  manner  the  aasessmsnta.  abAll  be  m^^i^ 
the  several  counties^  and  returned  to  the  territorial  auditor, 
provides,  ihat  the  territorial  auditor  shall  make  an  estimate 
of  the  tax  to  be  collected  in  each  county,  for  territorial  pur- 
poses; that  he  shall  make  oat^  imd*  deliver,  to  the  territorial 
treasurer,  certified  copies  of  such  statement;   and   that  the 
territorial  treasurer  i^all  also  charge  the  respective  counties 
with  the  amount  of  tax  so  ascertained  to  be  raised  in  each. 
Section  46  is  in  these  words:  ^^Qn  or  before  the  first  Monday 
in  February,  in  each  year,  the  several  county  treasurers  in 
this  territory  shall  pay  over  to  the  territorial  treasurer,  ingold 
and  silver  coin,  the  amount  of  territorial  taxes  charged  to 
fteir  respeethre  counties.''  It  i^  impoHaiit  to  note  the  pfatas^ 
<dogy  of  these  sections^  as  fixing  the  relations  of  the  counties 
and  of  the  6tate*-«*A6  cite  becomes  a  cUbiar,  and  the  other*a 
creditor^  for  the  amdunt  charged;  and  on  the  day  when  the 
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law  Las  fixed  the  time  of  payment,  it  is  a  delrt  dne,  and  can 
be  discharged  onlj^  Iby  piayment,  not  in  part,  but  in  full,  as 
all  other  debts  are  discharged.  Unless  the  law  so  provides, 
neither  the  cotmty  nor  the  county  treasurer  can  burden  it 
with  any  expenses  of  collection,  no  more  than  A.  can  demand 
of  B.  a  drawbadc  or  per  centage,  for  the  payment  of  a  debt 
which  A.  owfes  to  B'.  But  il  is  urgied  by  the  plaintiffs  in  error, 
that  under  section  14  of  ta  ket  relating  to  county  treasurers, 
0.  8.y  p.  423,  the  treasurer  is  entitled  to  the  four  per  cent,  for 
receiving  and  disbursing  of  this  ^imount  of  money^  and  that 
18  true ;  but  he  must  look  to  his  principal,  the  couhly,  whose 
agent  he  is  for  that  oo^pp^ns^tio^^;  and, the  last  cliw^  of  this 
section  provides,  that  he  shall  receive  the  above  per  cent 
'^w:  aUr  taonisyB  paid'Cttit  by  him  for  the  county.*'  The  act, 
hi  Whi<^  this  14tk  seetion  'is'fbiind,  had  no  reference  or  re- 
lAtion  to  any  aot  or  dity  whibh  he'  is  c<»npelled  to  do  on 
behalf  bf  ihe  State,  and>  as  tt^nk«ttdi't>f  «6avs6,  oannot  ehiorge 
tiie  State  for  serviees  perfotme^d  for  Jthe  county.  In  ihb  evwt 
that  this  court  ahould  take  a  difiterent  view  of  the  law  from 
Arat '  above  tftat^^'.jae vend  alternative  questions  wers  di»- 
iussed  at  &e  baty  rxpcm  which  it  ih  not  now  neeessaiT'-  to  pass. 

Judgment  is  affirmed* 


¥*T-^ 


J.  1£  CAIN,  Plaintiff  in  Error,  v.  JOSN  HAEDEN,  De- 
fendant in  Error. 

« 

Error  to  Washington^ 


L .  £b  an  app«al  from  the  Govnly  Oovrt,  where  tha  defendent  wm  de- 
faulted, under  the  statutes  of  this  State,  he  oould  not  he  aUowsd 
to  put  in  an  answet  in  the  Circuit  Court;  for  the  first  time. 

1.  Ob  motion  for  leave  to  aannr  in  the  Obtnit  Omirt»  oti  Appeal, 
affidayits  in  support  of  the  motion  were  properly  refused  a  hear- 
ing. 

t.  In  an  appeals  from  the  Oonntj  Oi»iti»  ao  othar  or  diiremt  ia- 
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sues,  than  those  upon  which  judgment  was  rendered  in  the  eourt 
below,  can  be  heara  in  the  appellate  court. 

4  Hie  amendments  contemplated  by  the  statutes  are  euch  only  as  oper^ 
ate  to  perfect  informal  pleadings  or  imperfect  issues. 

John  Hakdew,  defendant  in  error,  brought  suit  against 
plaintiff  in  error,  in  the  County  Court  of  Washington  Coun- 
ty, and  the  defendant  below  was  defaulted.  From  this  the  de- 
fendant took  his  appeal  to  the  Circuit  Court,  and,  at  the 
calling  of  the  cause,  moved  for  leave  to  put  in  an  answer,  the 
motion  being  supported  by  affidavits,  to  the  effect  that,  at  the 
time  of  the  trial  in  the  County  Court,  the  defendant  below 
was  insane,  so  far  as  to  be  incapable  of  attending  to  his  busi- 
ness. The  court  overruled  the  motion  for  leave^  and  refused 
to  hear  the  affidavits. 

8mi^  d  Otover,  ior  plaintiff  in  errw. 
W.  0.  Johnson,  for  defendant  in  error. 

< 

Stbatton,  J.  The  first  and  most  important  question  pre- 
sented for  consideratioii  is,  as  to  the  right  of  the  appellant  to 
put  in  an  answer  in  the  Circuit  Court,  having  failed  to  ap- 
pear and  plead  below.  Session  Laws,  1859,  section  15  of  the 
act  organizing  the  County  Courts  of  this  State,  provides,  that 
"all  cases  removed  from  the  County  Court,  whether  in  civil 
or  criminal  cases,  shall  stand  for  trial  in  the  Circuit  Court,  on 
the  papers  and  pleadings  filed  by  the  parties  and  aaid  County 
Court ;  provided,  that  either  party  may  amend  on  such  terms, 
as  to  costs,  as  the  law,  or  the  rules  of  the  Circuit  Court,  may 
piescribe."  Neither  under  this  section,  nor  under  a  similar 
one,  providing  for  appeals  from  Justices'  Courts,  has  it  ever 
been  held  that  this  right  of  amendment^  in  the  Circuit  Court, 
extended  to  the  putting  in  of  an  answer,  or  reply,  for  the  first 
time.  It  may  have  sometimes  h-^ppened,  under  the  peculiar 
pleadings  in  Justices'  Courts,  that  the  parties  may  have  tried 
an  issue,  which  does  not  appear  upon  the  record.  In  such  a 
case,  the  courts  may  have  gone  so  f  ar,  and  rightly  too,  as  to 
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allow  the  parties  to  perfect  such  issue,  as  was  actually  tried 
in  the  first  instance.  Under  the  section  quoted,  the  Tight  of 
amendment  is  limited  to  like  cases.  Upon  inspection,  should 
the  pleadings  be  so  informal  as  to  be  insensible,  repugnant, 
ambiguous,  or  argumentative,  or  so  indefinite  as  to  make  the 
trial  of  any  issue  embarrassing,  an  amendment  should  always 
be  allowed ;  but  not  to  the  extent  of  raising  any  new  or  sub- 
stantially different  issue  from  the  one  tried  in  the  County 
Court.  To  give  this  statute  any  other  construction,  would 
practically  abolish  all  benefit  to  suitors  from  the  jurisdiction 
of  justices  of  the  peace,  or  the  County  Courts.  A  party, 
from  interest  or  caprice,  might  fail  or  refuse  to  appear  in  a 
subordinate  court  at  all,  or  appearing,  make  one  issue,  go  to 
trial,  and  if  beaten,  appeal  to  the  Circuit  Court,  amend  his 
pleading,  make  a  different  issue,  and  take  his  chances  on  that. 
Thus  litigation  would  be  multiplied,  and  costs  made  burden- 
some and  intolerable.  The  case  at  bar  may  be  one^of  great 
hardship,  but  a  rule  of  construction,  to  be  of  any  value,  must 
be  inflexible.  The  motion  for  leave  to  answer  was  properly 
overruled;  and  it  must  follow,  as  a  matter  of  course,  that 
there  was  no  error  in  refusing  to  hear  the  affidavits,  which  is 
made  a  part  of  the  assignment  of  error. 

The  second  error  alleged  was,  in  entering  judgment  on  a 
complaint,  which,  it  is  said,  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action.  Section  30,  of  the  justices*  act, 
page  297,  of  the  Statutes  of  1855,  enacts,  that  "pleadings  shall 
not  be  required  to  be  in  any  particular  form,  but  shall  be  such 
as  to  enable  a  person  of  common  understanding  to  know  what 
was  intended.'*  Section  23  of  the  act  of  1859,  organizing  the 
County  Court,  adopts  this  as  the  rule  of  pleadingin  that  court 
There  is  nothing  in  the  point.  The  complaint  is  sufficient 
under  the  statutes.  When  judgment  was  rendered  in  the 
Circuit  Court,  it  was  given  against  the  principal  and  the 
sureties  on  the  appealbond,  jointly,  to  the  amount  of  the  bond, 
five  hundred  dollars,  which  was  the  amount  of  the  judgment 
below,  but  the  costs  were  separately  taxed  against  appellant 
It  is  now  objected  by  the  appellant  and  his  sureties,  that  this 
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bond  was  not  a  statutory  bond,  in  double  the  amount  of  the 
judgment,  and  therefore  could  not  operate  as  a  supersedeas. 
However  Ais  may  be,  neither  the  appellant  nor  his  sureties 
can  be  heard  to  make  this  objection.  The  bond  was  formal 
enough,  except  as  to  the  amount;  was  conditioned  to  pay  the 
judgment,  or  any  modified  judgment  ihAt  might  be  rendered 
in  the  Circuit  Court  If  the  appellee  was  content  to  take  a 
lefls  security  than  the  law  gave  him,  he  might  do  so,  instead 
of  moving  to  quash  the  appeal.  Under  the  statutes  of  this 
State,  this  court  has  decided  that  in  appeals  from  justices  of 
the  peace,  it  is  not  the  bond,  but  the  notice,  which  confers 
jurisdiction  upon  the  Circuit  Court.  Statutes  of  1855,  page 
323,  section  194,  enacts,  that  no  appeal  allowed  by  a  justice 
shall  be  dismissed  on  account  of  the  undertaking  being  de- 
fective, if  the  appellant  will,  within  a  specified  time,  execute 
and  file  a  sufficient  one,  or  such  an  one  as  he  should  have 
filed  below. 

By  an  act  to  amend  an  act  to  organize  County  Courts,  ap- 
proved October  19,  1860,  (Session  Laws,  78,)  it  is  provided, 
that  upon  the  filing  of  the  papers  and  transcript  from  the 
Coimty  Court,  the  Circuit  Court  shall  become  possessed  of 
the  cause,  upon  which  the  appeal  is  taken,  and  then,  "shall 
proceed  in  the  same  manner,  as  near  as  may  be,  as  in  regard 
to  causes  brought  by  appeal  from  justices  of  the  peace.''  We 
are,  therefore,  of  the  opinion,  that  the  Circuit  Court  had 
jurisdiction  to  proceed  in  the  matter  as  fully  as  if  a  perfectly 
formal  bond  had  been. filed;  and  though  the  appellee  had  the 
right  to  ask  the  dismissal  of  the  appeal  for  want  of  such 
formal  bond,  he  might  waive  it,  as  the  only  party  who  could 
be  prejudiced,  by  the  penalty  being  less  than  the  statute  pro- 
vided- for  his  security. 

Th<  judgment  against  the  appellant  and  his  sureties  for 
the  amount  of  the  bond  was  correct.  Nor  was  it  error  to  tax 
the  costs  separately  to  the  appellant 

Judgment  is  affirmed. 
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MATTHEW  KEITH,  Plaintiff  in  Error,  v.  W.  S.  QUIN- 

NEY,  Defendant  in  Error. 

Error  to  MvUnomah. 


1.  The  serriee  of  the  complaint  and  notice  upon  ft  defendmity  before 
the  same  are  filed  in  the  office  of  the  clerk  of  the  Circuit  Court; 
is  a  good  service. 

2.  In  construing  statutes,  the  primary  object  of  the  court  should  be 
to  effectuate  the  intent  of  the  law  maker;  and,  for  such  purpose, 
it  is  proper  for  a  court  to  look  into  the  circumstances  at  the  time, 
and  the  neoessi^  which  called  for  tiie  enactment  of  a  particular 
statute. 


Thb  case  presents  but  one  question.  The  complaint  and 
notice  were  served  on  the  20th  day  of  May,  1861,  and  the 
complaint  was  not  filed  until  the  30th  day  of  the  same  month. 
The  defendant  below  was  defaulted.  The  error  alleged  is, 
that  there  was  no  legal  service,  the  complaint  not  having 
been  filed  at  the  time  the  pretended  service  was  made. 

0'.  H.  Cartter'  for  plaintiff  in  error. 
G.  H.  Williams,  for  defendant  in  error. 

Steatton,  J.  By  the  Statittes  of  1855,  p.  86  sec.  34,  ac- 
tions at  law  were  commenced  '"hj  filing  a  complaint  with 
the  clerk  of  the  court,  and  the  issuing  of  a  summons  thereon.'' 
Under  this  enactment  there  is  no  question  but  that  the  filing 
of  the  complaint  must  precede  the  service  of  the  summonja, 
and  it  is  insisted  that  this  had  never  been  repealed.  As  the 
act  of  December  10,  1856,  (Session  Laws,  p.  18,)  and  the  act 
of  June  2,  1859,  (Session  Laws,  p.  17,)  are  iiot  very  clearly 
drawn,  it  becomes  necessary  to  examine  a  little  into  the  cir- 
cumstances under  which  these  acts  were  passed,  and  of  the 
necessity  and  consequent  object  of  the  legislature  in  making 
the  change,  if  it  was  made.    The  General  Laws  of  1853-4^ 
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adopted  fTom  the  report  of  the  Code  ^mmissioners  of  the 
previous  session,  radically  changed  the  practice  act  of  the 
then  territory,  and  created  one  entirely  independent  of  any* 
former  system. 

Under  the  new  Code,  one  or  more  terms  of  the  District 
Court  were  held  in  each  organized  county  of  the  territory.  An 
act  of  Congress,  passed  August  16,  1856,  was  supposed  to 
have  abolished  the  District  Courts  of  the  several  counties,  and 
confined  them  to  be  holden  at  a  single  place  in  each  district. 
There  could,  therefore,  be  but  three  places  of  holding  courts 
in  the  territory.    The  dear  intent  of  the  act  of  December  10, 
1856,  was  to  conform  the  practice  to  this  state  of  things,  and 
make  it  as'  convenient,  as  little  expensive  and  embarrassing 
to  suitors  as  possible.    Each  of  the  three  District  Courts  wad, 
the^fore,  made  appearance  or  issue  terms,  where  all  papers 
were  first  to  be  filed,  and  the  issues  made  up ;  afterwards  to 
be  sent  dorwn  to  the  several  counties  for  trial.    The  first  sec- 
tion of  diis  act  provides  for  the  appointment  of  a  deputy- 
clerk  in  each  oounty;  the  second  section,  that  such  deputy 
shall  forthwith  transmit  to  his  princijpal  the  original  files  of 
all  causes,  other  than  appeals,  pending  and  undetermined,  in 
his  county.    It  is  obvious,  t^ien,  tiiat  the  deputy  was  to  have 
the  custody  of  no  papers,   except   as   afterwards   provided. 
The  third  section  abolishes  the  writ  of  summons,  and  provides 
for  a  form  of  notice,  to  be  signed  by  the  plaintiff,  or  his  attor- 
ney, and  attached  to  die  complaint,  and  served  with  it.    Sec- 
tion four  further  enacts,  that  every  complaint  shall  be  entitled 
of  the  county  in  which  the  action  would  have  been  triable, 
under  the  existing  laws.     It  is  important  to  note  this  last 
provision,  as  indicating  that  there  was  no  filing  of  papers  in 
tiie  county  when  the  venue  was  laid ;  but  liiis  entitling  of  the 
cause' was  for  the  purpose  of  guiding  the  court  in  disposing  of 
it  for  trial.    The  succeeding  clause  of  the  same  section  leaves 
it  entirely  optiolial  with  the  plaintiff  as  to  the  place  where 
the  defendant  shall  be  notified  to  appear;  and  it  may  be 
fairly  inferred,  that  the  original  papers  had  not  yet  passed 
from  the  plaintiff'B  hands.    Section  five  gives  the  first  inti- 
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mation  of  any  filing'of  papers,  and  provides  where  it  shall  be 
done,  and  for  what  purpo&esw  Taking  all  these  provisions  in 
the  order  in  which  they  occur,  we  think  it  a  reasonable  infer- 
ence, that  the  service  was  complete  before  a  paper  was  pre- 
sented to  the  clerk  for  filing.  "It  is  a  sound  principle,'^  says 
the  Court  of  Appeals,  in  New- York,  "that  such  a  construc- 
tion ought  to  be  put  upon  a  statute,  as  may  best  answer  the 
intention  which  the  makers  had  in  view,  and  that  is  some- 
times to  be  collected  from  the  cause  or  necessity  of  making 
it;  at  other  times,  from  other  circumstances.  Whenever  the 
intention  can  be  discovered,  it  ought  to  be  followed  with  rea- 
son and  discretion  in  its  construction,  although  such  con* 
struction  may  seem  contrary  to  ita  letter."  {Sedgwick  on 
Oom.  and  Stat.  Law,  282.) 

This  court  may  properly  take  notice  of  the  existing  state  of 
things  when  this  law  was  passed.  If  the  necessity  for  filing 
a  complaint  was  not  abolished  with  the  writ  of  summons,  as 
a  precedent  act  to  the  service  of  the  complaint  and  notice, 
then  this  palpable  hardship  fell  upon  litigants,  that  ka  many 
cases  suits  could  not  be  commenced  without  many  daya  ai 
expensive  travel  to  the  place  where  one  of  the  three  courts  of 
the  territory  would  be  held,  involving  an  expense  and  loss 
of  tinie,  which,  in  many  instances,  would  have  made  legai 
remedies  a  burden  rather  than  a  benefit;  and  this,  for  no 
other  purpose,  but  simply  to  place  on  file  a  paper. 

Is  it  reasonable  t6  suppose  that  the  legislature  lost  sight  of 
the  only  real  necessity  for  a  change  of  the  practice}  The 
circumstances  and  the  letter  of  the  statute,  we  think,  speak  a 
different  language.  We  conclude,  therefore,  that  a  filing  of 
the  complaint,  under  this  act,  was  not  necessary  before  the 
service  on  the  defendant  This  act  of  1866  has  been  thus 
carefully  examined,  because  upon  its  construction  as  to  ihia 
point  the  existing  law  must  depend.  The  act  of  1858  repealed 
most  of  the  act  of  1856,  but,  in  terms,  re-exAicted  the  portion 
of  it  which  pertained  to  the  service  of  summons ;  and  in  the 
repealing  clause  specially  excepted  some  enactments  whidi 
were  to  follow.    The  practice  act  of  1859  {Seerion  Law$^  p. 
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17)  aboliahes  the  service  by  summons,  and  adopts  tb^  aervioe 

by  a  notice,  Aa,  and  for  the  third  time  does  ao  in  the  exaft 

words  of  the  statutes  of  1856  and  1858.    It  pay,  tberefoj^, 

be  concluded,  that  if  the  first  act  was  intended,  and  d^  ahcH 

lish,  not  onlj  service  by  summons,  but  also  dispensed  with 

the  necessity  of  filing  the  complaint,  that  the  subsequent  aots 

<lid  not  revive  such  necessity,  unless  it  should  appear  to  lie 

80  done  in  direct  terms ;  and  ^ince  the  legislature  has  not  done 

so,  we  conclude  that  the  service  of  the  complaint  and  notijqe 

precede  the  filing  in  the  office  of  the  clerk  of  the  court  The 

question  whether  these  statutes  are  repngnant  does  zurt  «rise,  ^\\  b 

if  we  are  satisfied  as  to  the  intention  of  the  legislature. 


Judgment  is  a£Srmed. 


Thx  plaintiff  bronght  suit  against  the  defendant^  a  nur- 
seryman, to  recover  the  value  of  2,880  grape  roots,  which  the 
plaintiff  alleged  the  defendant  withheld  from  him.  The  plain- 
tiff claimed  title  to  the  roots  under  a  deed  from  one  A.  Sep- 
tember^ W[hich  deed  ia  in  the  following  words: 


BlfJ 


V. 


ANTOBr  BEA.UNS,  PkintifE  in  Error,  t..  DAVID  B. 

STEARNS,  Defendant  in.  Exrmr. 

»  I 

J  •  *  ■ 

BfTor  to  Jachsofk 

A  rait  was  bnragiii  to  Teoover  the  'value  of  a  oertaln  number  ef  gnipe 
roots  in  the  possession  of  the  defendant,  a  nurseryman.  Hie  plain- 
tiff, to  support  his  title,  offered  in  evidence  a  deed,  vehich  reel  ted,  "i 
in  the  body  of  the  instrument,  the  defendant^  A.,  as  the  maker,  but 
executed  by  B. — Held,  1.  That  the  deed  was  properly  rejected  aa 
incurably  ambii^ous.  2.  That  in  eases  of  piftent  ambiguity,  pa^ 
Tol  testimony  oould  be  admitted  only  to  explain  technical  terms, 
or  fix  a  meaning  to  words  whose  import  was  not  apparent  to  the 
eouit.  3.  That  alter  the  calling  of  a  cause  for  truil,  a  mOtiooi 
to  amend  a  pleading  is  addressed  to  the  sound  discretion  of  the 
oouit,  and  upon  the  ruling  of  the  court  no  efror  liea. 


'  a 

Hi 


til 


•  •m 


1 


868  Bbatths  v.  Steabns.  '  [1  Or^n 

**B[now  ftll  men  ty  these  presents,  that  I,  D.  E.  Steams, 
for  and  in  consideration  of  the  sum  of  three  hundred  dollars, 
to  me  in  hand  paid  by  Antoin  Brauns,  the  receipt  whereof  is 
Iteteby  acknowledged,  have  bargained  and  sold,  and  by  these 
presents  do  bargain  and  sell  unto  the  said  Antoin  Brauns, 
seven  tiionsand  grape  vines,  on  said  Steams'  place  or  farm, 
kt  Robin's  Nest,  in  Jackson  County,  Oregon. 

'^Witness  whereof,  I  have  hereunto  set  my  hand  and  seal 
tiiis  IHh  day  of  May,  A.  D.  1860. 

^'A.  Sbft&icbxb.     [sbai^] 
'    ^*A<*e8t,--HEirBT  Bakeb." 

Dowell  d  Kelly,  for  plaintiff, 
O.  B.  Williams,  for  defendant 

Stbatton^  J.  Upon  the  trials  plaintiff,  to  prove  his  title 
to  the  grape  roots  and  right  to  their  possession,  offered  this 
instrument  in  evidence,  which  was  rejected  by  the  court,  on 
liie  gfouna  of* Incurable  ambiguity;  to  which  ruling  exception 
was  taken.    Upon  this  the  first  error  is  assigned. 

This  evidence  being  excluded  from  the  jury,  the  plaintiff 
asked  leave  to  amend  his  oomplaiiKt  by  striking  out  the 
word  ^^deed,"  for  the  purpose  of  letting  in  parol  testimony  of 
•tkia  tenti^ct  .  The  motion  was  not  granted;  and  this  is  tile 
ground  of  the  second  assignment  of  error. 

As  to  the  first  point,  it  is  said  that  the  court  should  have 
-applied  the  maxim,  ^^ Falsa  demonslratio  nan  noeet"  to  this 
.deed;  that  the  recital  of  the  name  of  D.  E.  Steams,  in  the 
l)<)dy  of  the  instrument,  might  and  ought  to  have  been  reject- 
ed in  its  interpreiation  as  surplusage.  The  general  rule>  that 
parol  testimony  is  not  to  be  admitted  to  contradict,  alter,  or 
vki*y  a  written  instrument,  deliberately  committed  to  writing 
by  the  parties,  is  well  understood ;  but  it  unfortunately  hap- 
pens too  often,  that  the  sharpest  intellects  and  most  skillful 
'Sraughtsmen  make  use  of  language  which  fails  to  convey  the 
tm^flTting  intended;'  ot  conveys  too  much  to  make  the  instra- 
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tnent  speak  a  sensible  language  upon  its'  face;  or,  'being  per* 
fectly  intelligible  in  itself,  some  extraneons  proof  is  necessaty 
to  apply  the  terms  of  the  instrument  to  the  subject-matter 
upon  which  it  is  intended  to  operate.  In  the  one  case,  the 
dijSculty  is  inherent  and  apparent  upon  inspection;  ifi  the 
other,  it  can  only  be  known  by  showing  some  esrtrinsic  f  act> 
or  existing  state  of  things  beyond  the  body  of  the  instrument 
Itself.  '"  •  ' 

For  the  sake  of  convenience,'  uniformity  and  certainty,  as 
well  as  a  just  administration  of  He  law,*  text  writers  ha^ 
denominated  the  first  a  patent  atribiguity^  and' the  second  a 
latent  ambiguity.  Lord  Bacon  long  isince  laid  down  ilke  rule, 
'*tiiat  ambiguitas  p^em  is  never  holpi^  by  averment;*  tod 
the  reason  is,  because  the  law  Vill  not  couple  and  iningle 
matter  of  specialty,' which' is  6f  the  higher  account,  with  mat- 
ter of  averment,  which  is  of  inferior  account,  in  law,  &c. ;  but 
if  it  be  cmhiguitas  taiens,  then  btherwise  it  is.''  {1st  Oreeiir 
ledfs  Ev.  sec:  2»Y. )  In  other  words,  the  general  rule  seemi 
to  be,  that,  for  an  apparent  ambiguity  or  uncertainty  upon 
the  face  of  the  instrument,  no  proof  can  be  admitted,  if  it  hh 
perfectly  consistent  in  itself;  but  if  there  is  difficulty  in  ap- 
plying  its  terms  io  the  subject-matter,  with  reference  to 
which  those  terms  or  stipulations  were  made,  then  parol 
evidence  is  admitted.  The  reason  of  the  rule  is  perfectly 
clear:  the  object  of  the  law  is  to  carry  into  effect  the  itt- 
tention  of  the  parties,  as  expressed  through  the  iftiBdium  of. 
language,  which  they  have,  more  or  less,  solemnly  and  de^ 
liberately  comnlitted  to  •im'tingi  !Nt)W,  let  it  be  'supposed 
that  this  aji^arent  ambiguity,  inherent  in  the  w<ynfe  thenf- 
selves,  is  perfectly' inconsistent  and  unintelligible,*  and  arei, 
moreover,  incapable'  of  being^  explained  and  made'  infeftj- 
gible  by  any  of  the  rules  of  interpretatibn  known  to  the  laM', 
the  effect  of  admitting' Vague  and  unoertain  testimony  of  the 
intention  of  the  parties^  -would  be  to  substitute  a  contract,  oir 

r 

create  terms  or  stipulations,  in'  referemie  tothe«ubJfect-niatter 
of  the  instrument,  entirely  independent  of  the  partioolar  ex^- 
pressions  VHch  the  party  or  parties  tkcmght  fit  1K>  Bae. 

z  Oregon— *fl4 


370  Bjeuluns  V,  SxBABifs.  [1  Or^n 

Suppose,  again,  that  the  words  are  iBtelligible,  but  capable, 
upon  their  face,  of  two  constructions,  and  p^rol  testimony  is 
admitted  to  settle  which  meaning  shall  be  taken,  is  it  not 
clear  that  it  is  the  testimony  admi^tted  which  produces  the 
effect],  and  not  the  language  of  the  instrument?  There  is 
one  instance  where  such  testimony  is  admitted,  sometimes 
mentioned  as  an  exception,  Ipiut  which,  in  fact,  is  not  Where 
expressions  or  technical  terms  are  used  in  an  instniment, 
unintelligible. to  the  coofunon  reader,  yet  susceptible  of  a  defi- 
nite interpretation  by  expert^,  then  explanaticm  is  admitted, 
{or  the  purpose  of  effectuating  the  intention  of  the  party, 
tbroughi  the  medinm  of  his  own  langv^ag^  {AMorney-Oeneral 
V.  Clapham,ZlJEI.  L.  &  tl.  B.  164;  i«<  Qreenleafs  Sp. 
298-9;  2  Starkie's  Ev.  756.) 

.  7he  dee4  offe;:e4  in  evicjence  on  the. trial  ;below,  and  re- 
jected by  the  court,  is  an .  unquestioned  example  of  patent 
ambiguity ;  and,  if  the  principle  abov^  stated  be  corred^ 
ipould  be  interpreted  only  in  two  ways:  firsts hj  the  interpre- 
tation of  words  umbcitelligible  to  the  cou^,  but  oapaUe  of  in- 
terpretation by  an  e(xpert.  Tl^ijs  cannot  apply,  for  the  reasqn 
th^t  therp  iS;  mo  such  word  in  the  in^trcment;  but,  secondly^ 
by  rejecting  some  pprtion  of  the. language  as  surplusage,  on 
the  principle  of  the  maxim,  ^^Falsa  demonstratio  no  nocet 
cum  die.corpore  constat/'  Can  a  word  of  this  deed  be  stricken 
oi^t,  and  leave  it  Sr^nsible  instrument  ?  If  the  nmne  of  D.  E. 
Steams  is  stricken  out,  the  word  'Wd"  .must  al^  be  ex- 
dbdedy  and  then  the  initials  of  Steams  must  be  inserted  in 
.another  place,  and  also  a  pronoun  must  be  substituted.  But, 
as  a  matter  of  fact,  there  is  not  a  surplus  word  in  the  body  of 
ibe  deed ;  not  a  recital,  that  is  not  so  connected  with  the  name 
of  D.  E.  Stearns,  that  to  strike  out  one  is  to  destroy  the  deed 
altogether.  It  is  the  name  of  A.  September  that  creates  the 
£b?8t  and  only  ambiguil^.  If  there  is  to  be  an  elimination,  the 
line  is  to  be  drawn  between  the  whole  body  of  the  deed  and 
the  signature;  and  the  court  would  be  as. much  warranted  in 
striking  out  one  as  the  other ;  in  the  one  case,  there  would  be 
thfi  pirtiiV  and  sip)>jeot-^matter..  perf^c^y  ^^^^cribed,  but  no 


' » 
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ratification;  in  the  other,  a  name,  and  nothing  else;  either 
way,  oertainly  no  deed.    But  it  will  be  fonnd  generally,  if 
not  in  every  case,  that  the  rule  has  been  applied  to  the  sub- 
ject, either  person,  or  thing,  npon  which  the  instrument  was 
to  take  effect)  and  not  to  one,  who  is  a  parly  to  the  writing, 
or  recited  as  such.    Upon  an  examination  of  the  decided 
cases,  we  have  found  no  one  going  the  length  for  which  plain- 
tiff's counsel  contends.    Secondly.  Did  the  court  err  in  over^ 
ruling  the  motion  to  strike  out  the  word  "deed"  in  this  com- 
plaint, so  as  to  prove  a  contract  by  parol  ?    There  is  a  short 
answer  to  this  question.    The  motion  was  made  at  a  time  in 
the  trial  of  this  cause  when  it  was  in  the  discretion  of  the 
court  to  allow  the  amendment  or  not,  and  from  the  exercise 
of  that  discretion  no  error  Ues.     The  third  error  was  as- 
signed upon  the  rejection  of  the  testimony  of  A.  Hartz,  as  to 
the  contract  generally  between  the  plaintiff  and  A.  Septem- 
ber.   The  witness  stated,  that  all  the  contract  he  knew  of  was 
by  him  reduced  to  writing  at  the  time ;  it  being  llie  deed  ex- 
cluded from  the  jury  by  the  court     The  amendment  being 
refused,  the  rejection  of  this  evidence  was,  as  a  matter  of 
course,  upon  the  principle  that  when  parties  have  reduced 
their  contract  to  writing,  it  must  be  proved,  by  the  writing, 
when  it  can  be  produced. 

Judgmmt  affirmed. 


ORDERS  AND  RULES 

UHTED  STATES  DISTEICT  COTJET 

DISTRICT  OF  OREGON. 


■*■• 


Ordered, — That  any  pereon  may  be  admitted  to  the  bar  of 
this  court  as  an  attorney  at  law,  solicitor  in  ehancery,  axid 
proctor  in  admirally,  upon  the  certificate  of  two  attorneys  of 
this  court,  that  such  person  is  of  fair  moral  diaraeter,  and 
when  it  further  appears  that  such  person  is  a  resident  of  the 
^strict,  and  that  he  has  been  admitted  to  the  bar  of  the  Svr 
P'CQie  Ckmrt  of  this  State  tor  six  months. 

Bulb  1. 

I^  all  snits  and  proceedings  at  common  law,  the  practice  of 
^^B  court  shall  be  the  same  as  prescribed  to  the  Oireuit 
^^uis  of  the  State  of  Oregon,  in  the  volume  of  the  Statutes 
^^  Oregon,  published  by  the  public  printer  in  the  year  eigh* 
*®*^  hundred  and  fifly-five,  so  far  as  the  same  h  not  provided 
f^  by  ^Q  ]|L^B  of  Congress^  or  otherwise  regulated  by  the 
wlea  of  tiiia  oonrt. 

Bulk  S. 

^  writs  of  summons  shall  be  made  returnable  on  the  first 
Monday  of  the  month  following  the  day  of  their  sealing* 
^^  defendant,  when  served,  shall  appear  and  demur  to, 
<ff  answer  the  complaint  within  ten  days  from  the  return 
day  of  the  writ    The  plaintiff  shall  demand  a  reply  to  the 
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answer  within  twenty  days  from  the  return  day  of  the  writ : 
Provided,  that  in  caBO  the  first  Monday  following  the  sealing 
of  the  writ  shall  be  less  than  twenty-five  days  thereafter,  then 
said  writ  shall  be  made  returnable  on  the  first  Monday  of  the 
aeoond  month  following  said  sealing. 

BXTLB  3. 

Within  five. days  from  the  return  day  of  the  writ,  the 
defendant  may  mpve  to  strike  out  of  the  complaint  any  or 
all  allegations  of  the  complaint  which  are  irrelevant,  redun- 
dant, or  so  indefinite  or  uncertain  that  the  precise  nature  of 
the  charge  is  not  apparent.  Within  fifteen  days  from  the 
return  day  of  the  writ,  the  plaintiff  may  move  to  strike  oat 
any  or  all  allegations  or  defences  contained  in  the  answer 
which  are  sham,  irrelevant,  redundant,  or  so  indefinite  or 
uncertain  that  the  precise  nature  of  the  defence  is  not  appa- 
TOUt.  Within  twenty-five  days  from  the  return  day  of  the 
writ,  the  defendant  may  move  to  strike  out  of  the  replication 
any  matter  which,  for  like  cause,  he  might  move  to  strike  out 
of  the  complaint 

Whenever  a  niotion  to  strike  out  shall  be  made,  the  oppo- 
site party  may  either  submit  to  it,  or  require  the  same  to  be 
heard  before  the  judge  at  chambers,  on  the  first  Monday  of 
the  month  following.  In  either  case,  he  shall  signify  his  in- 
tentions in  writing,  to  be  filed  witii  the  clerk  within  five  days 
from  the  last  day  when  said  motion  might  have  been  filed. 

BniJB  6u 

Whenever  a  demurrer  shall  be  interposed  to  a  complaint 
or  answer,  the  party  filing  the  complaint  or  answer  may 
either  confess  the  demurrer,  or  set  the  same  down  for  argu- 
ment before  the  judge  at  chambers,  on  the  first  Monday  of 
the  month  following.  In  either  case,  he  shall  signify  his  in- 
tention in  the  same  manner  and  time  as  in  case  of  motion  to 
strike  out 
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IttTLE  6. 

Whenever  a  motion  to  strike  out  is  submitted  to,  or  a  de- 
murrer is  confessed,  the  party  so  submitting  or  confessing 
may,  within  five  days  of  the  notice  of  such  submission  or 
confession,  file  an  amendeii  complaint,  answer,  or  replication, 
as  the  case  may  be;  to  which  amended  pleadings  the  opposite 
party  shall  have  the  same  time  to  move,  to  strike  out,  demur, 
answer  or  reply,  as  if  the  same  was  an  original  pleading, 
counting  from  the  return  day  of  the  writ 

Rule  7. 

Whenever  a  motion  to  strike  out,  or  a  demurrer  is  deter^ 
mined  upon  argument,  before  the  judge  at  chambers,  the 
judge  may  make  such  rule  as  to  amendment  of  the  pleadingfif, 
or  leave  for  further  pleadings,  as  the  exigency  of  the  particu- 
lar case  may  require. 

^0  pleadings  shall  be  amended  by  interlineatiooA  or  addi- 
^ons  upon  the  same  paper,  but  each  amended  pleading  ahall 
^  A  sew  statement  of  the  cause  of  action  or  defence. 


the 


BULE   9. 

*^Tienever  a  plaintiff  shall  unite  several  causes  of  action  in 
^^toe  complaint^  each  cause  of  action  shall  be  alleged  in 
^P^:rate  count ;  but  the  demand  for  relief  shall  be  made  but 
**  ^t  the  close  of  the  complaint. 

EULE  10. 

^^^enever  a  defendant  shall  plead  more  llian  one  defence, 
^ci^U  plead  them  in  separate  pleas,  and  refer  to  the  counts 
^*^^  complaint  which  they  are  intended  to  answer,  by  their 
^^^^ker  in  the  order  in  which  they  occur. 

RtTIiB  11. 

The  verification  of  a  pleading  shall  be  made  by  the  parly 
pleading,  or  one  of  them,  if  he,  or  either  of  them,  reside,  or 
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day  of  the  process^  unless  a*  shorter  time  shall  be  prescribed 
hj  special  order^  founded  on  the  exigencies  of  the  partLcqlar 
case;  all  process,  and  all  notices  for  publication  in  a  newa- 
paper,  in  pursuance  of  rule  nine  of  the  rules  of  practice  in 
Admiralty  and  maritime  causes^  prescribed  by  the  Supreme 
Court^  shall  be  drawn  up  by  the  clerk,  and  no  process,  except 
subpoena,  shall  be  issued  by  him  in  blank, 

RXTLM  20.         .   . 

The  notice  mentioned  in  the  last  preceding  rule  shall  con- 
tain the  title  of  the  suit,  a  summary  statement  of  the  cause 
of  action,  the  amount  of  the  demand^  and  the  day  and  place 
fixed  for  the  return  of  the  process,  and  shall  have  affixed,  at 
the  dose  thereof,  the  name  of  the  proctor  of  the  libellant,  and 
that  bf  the  marshal,  or  hid  depuly  intrusted  with  the  exeen- 
tion  of  the  process. 

Bulb  21. 

The  notice  prescribed  by  rule  nine  of  the  Supreme  Court 
nay  be  published  in  any  daily  paper  published  in  the  town 
of  Portland,  at  the  option  of  the  marshal,  or  the  deputy  in- 
trusted with  the  process. 

i  ,    EUI.B22.  ^  . 

The  banking-house  of  Ladd  &  TilttHi^  in  the  town  of.  Portr 
land,  ia  hereby  designated,  in  pursuance  of  rule  two  of  the 
Supreme  Court,  as  the  place  of  deposit  for  moneys  paid  into 
court 

BiTiA  23. 

Exceptions  taken  to  any  libel,  allegation  ot  answer;  in  pur- 
suanoe  of  rule  twenty-eight  of  the  Supreme  Court,  must  be 
filed  on  the  return  day  of  the  process,  on  the  part  of  the  de- 
fendant, and  by  the  libellant  within  four  days  from  the  filing 
of  the  answer  or  allegations  to  which  he  excepts ;  whereupon 
the  party  filing  the  libel,  aHegation  or  answer,  shall,  in  four 
days  thereafter,  eijiher  give  notice  to  the  party  excepting,  of 
his  submitting  to  the  exceptions,  or  set  the  same  down  for 
hearing  on  the  first  Monday  of  th6  month  following ;  in  de- 
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fault  whereof,  the  like  order  may  be  entered,  of  course,  as  if 
the  exceptions  had  been  allowed  by  the  court  If  a  party 
submit  to  exceptions  for  insufficiency,  he  shall  answer  further 
within  four  days  after  notice  of  his  submitting. 

Rtn-B  24. 

All  libels,  in  instance  causes,  civil  and  maritime,  shall  be 
verified  by  the  oath  or  affirmation  of  the  libellant,  if  he  re- 
side in  the  district ;  but  if  not,  such  libel  may  be  verified  by 
the  agent  or  attorney  of  the  libellant,  who  is  a  resident  of  the 
district,  and  in  such  case,  said  agent  or  attorney  must  state  in 
>Qch  verification  the  residence  of  the  libellant 

RiTLx  25. 

When  the  libellant  is  not  a  resident  of  ike  district,  he  shall, 

St  the  time  of  commencing  his  suit,  give  a  stipulation,  with 

one  or  more  sufficient  sureties,  to  be  taken  and  approved  by 

tile  clerk,  in  the  sum  of  at  least  one  hundred  dollars,  if  the 

•ttit  is  in  personanij  and  in  the  sum  of  at  least  two  hundred 

^d  fifty  dollars,  if  the  suit  be  in  rem,  conditioned  that  he 

"^  appear  from  tiifie  to  tune,  md  abide  hf  aU  orden.  inter- 

^ocutory  and  final  of  the  court,  and  pay  the   costs  and  ex- 

P^^^fi^,  if  any,  which  shall  be  awarded  against  him  by  the 

^al  decree  of  this  court,  or  of  any  appellate  court ;  provided, 

oy^ever,  that  this  regulation  shall  not  extend  to  suits  for  sea- 

^^  ^  ^^ges,  nor  to  suits  for  salvage,  when  the  salvors  have 

^^^  ^Uto  port  in  possession  of  the  property  libelled. 

RniA  26. 

Id  all  eases  not  embraced  within  the  last  preceding  roles, 
<W^^&^ft\.tm  of  the  defendant  or  claimant,  the  court  will,  in  its 
>U|M^on,  direct  the  libellant,   on   pain   of   dismissing   his 
1^  to  give  the  like  security, 

EuuB  27, 

Instead  of  the  security  specified  in  the  last  two  preceding 
rales,  the  party  from  whom  it  is  required  may^  at  his  option^ 
deposit  in  court  a  sum  of  money  of  the  like  amount 
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Rule  28. 

If  y  in  any  casQ,  a  libel  shall  be  filed  in  behalf  of  a  libellant 
who  is  not  a  resident  within  the  district^  before  Becurity  for 
costs  and  expenses  shall  be  filed,  as  required  by  rule  twenty- 
five,  the  proctor  for  such  libellant  shall  be  liable  for  costs  and 
expenses  to  the  amount  specified  in  the  said  rule,  until  such 
security  shall  be  filed,  and  the  payment  thereof  may  be  en- 
forced by  summary  process  in  personam  against  such  proctor. 

RuLB  29. 

When  interrogatories  are  propounded  by  the  defendant,  at 
the  clode  of  his  answer,  touching  any  matters  charged  in  the 
libel,  or  touching  any  matter  of  defenoe  set  up  in  the  answer, 
according  to  rule  thirty-two  of  the  Supreme  Court,  the  libel- 
lant shall  answer  the  same  within  ten  days,  unless  for  suffi- 
cient cause  shown,  he  sh^U,  hj  special  order,  be  allowed  a 
longer  period,  and  the  court  may,  in  its  discretion,  require 
such  interrogatories  to  be  aaawered  in  a  shorter  time,  or  im- 
inediately«  . 

Rnu  80. 

When  interrogatories  are  propounded  to  a  garnishee,  ac- 
cording to  rule  thirty-seven  of  the  Supreme  Court,  a  copy 
thereof  shall  be  served  upon  the  garnishee  personally,  or  in 
case  of  his  absence  from  his  dwelling-house,  or  usual  place  of 
abode,  by  leaving  such  copy  with  some  person  over  fourteen 
years  of  age,  who  is  a  member  or  resident  of  the  family ;  and 
the  garnishee  shall  be  required  to  answer  the  interrogatories 
within  ten  days  after  such  service,  unless  a  longer  period 
shall,  by  special  order,  be  allowed  for  that  purpose;  and  the 
court  may,  in  its  discretion,  require  such  interrogatories  to 
be  answered  within  a  shorter  time,  or  immediately. 

All  rules  or  orders  regulating  the  practice  of  this  ooatt, 
heretofore  made,  are  hereby  revoked. 
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JAMES  P.  0.  LOWNSDALE  v.  THE  CITY  OP 

PORTLAND. 

•  ■ 

U.  8.  District  Court  for  the  Distriet  of  Oreffon^^In  Equity 
— Bill  for  Injunction — Amendment —  Exceptions  to  8eO' 
ond  Amendment — Aitswer. 

At  Chambers,  Jui^  8^  A.  D.  1861. 

1.  A  decree,  at  the  suit  of  A.,  a  private  lot  holder,  in  the  town  of 
Portland,  against  B.,  C.  and  D.,  declaring  a  certain  strip  of  land 
to  have  been  dedicated  to  the  public,  cannot  be  pleaded  as  an  e9- 
toppel,  in  a  suit  by  the  grantee  of  B.  against  the  municipal  cor- 
poration of  Portland,  corceming  a  portion  of  the  same  premisea. 
Tbe  municipal  corporation  and  A.  are  not  priyies. 

2.  The  decree  pronounced  by  the  Supreme  Court  of  the  late  terri- 
tory of  Oregon,  at  the  June  term  thereof,  A.  D.  1854,  in  the  cause 
of  Parish  v.  Lownsdale,  Chapman  and  Coffin,  was  void;  because 
aeitber  party  had  any  interest  in  the  land  in  eontroveny. 

9.  Tliat  decree  was  not  a  decree  in  remt  but  in  personam;  and  al- 
though it  is  pleaded  twice  in  the  answer,  its  character  is  not  there- 
by changed. 

4.  The  act  of  Congress,  August  14th,  1848,  organizing  the  territory 
of  Oregon,  did  not  extend  the  act  of  1844,  commonly  called  the 
town-site  law,  over  Oregon.     The  first  act  of  Congress  affecting 
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the  settlement  and  diepositiofi  pf  Urn  pufaiic  lands  in  Or^fon,  was 
that  of  September  27,  1850,  commonly  called  the  donation  law. 

6.  The  provision  in  the  act  of  August  14th,  1848,  providing  that  the 
laws  of  the  United  States  should  be  in  force  in  Oregon  Territory, 
''so  far  as  the  same,  or  any  portion  thereof,  may  m  applicable/' 
devolves  upon  the  court,  when  the  question  arises,  the  power  to 
'  detefmine  what  laws  were  ''applicable"  and  what  -were  ^ot»  In 
determining  this'  question,  the  court  is  not  bound  by  any  eoastruA- 
tion  that  the  executive  department  of  the  government  may  have 
given  to  such  provision,  in  the  discharge  of  its  official  duUes. 

0.  A  settler  on  the  public  lands  in  Oregon,  prior  to  the  27th  of  Sep- 
tember, 1850,  held  the  mere  possession  under  what  was  known  as 
the  "land  law"  <rf  the  "provisional  govonunent.  o1(  f^cegQU."  His 
control  oi"  interest  cfetised  with  his  occupation,  and*  imen.  he  aban- 
doned or  transferred  the  possession  to  another,  that  other  took  it  as 
though  it  had  never  been  occupied.  The  first  one  could  not,  by  any 
act  of  his,  charge  the  land  in  the  hands  of  the  second  one  with 
any  easement  or  incumbrance  whatever. 

'  7.  A  dedication  to  public  uses,  by  a  release,  upon  condition  that  a 

pending  suit  concerning  the  premises  shall  be  dismissed,  does  not 
take  eifect  in  ease  said  suit  is  not  dismissed.  •  Sdch  dedication 

I  by  a  release,  without  warranty  or  covenants,  by  a  person  who  is  a 

mere  occupant,  without  any  estate  in  the  land,  does  not  bind  an 
after^cqoired  estate  in  the  same  land. 
8.   Where  an  answer  is  excepted  to  for  imnertinenoe^  if  the  matter 
excepted  to  be  in  response  to  the  bill,-tlie  exception  will  not  be 
allowed,  thmi^  the  matter  be  impertinent. 


Dbadt^  J.  The  oomplainant  alleges  that  he  is  aeiised,  m 
fee,  of  lots  ntiinbeTB  one,  two  and  three,  in  block  nnmber  sev- 
enty^four,  in  the  town  of  Portland,  and  that  he  has  been  so 
seized,  and  occapied  the  same,  since  the  first  day  of  January, 
1868.  That  about  the  first  day  of  July,  1860,  he  commenced 
to  improve  said  lots,  by  the  erection  of  wharves  and  wharf- 
houses.  That  he  continued  said  improvements,  without  let 
or  hindrance  from  said  defendants,  until  about  the  time  of 
filing  his  bill  in  this  cause,  to  wit>  November  9th,  1860,  whea 
the  defeiadants  threatened  to  destroy  and  remove  the  same, 
and  did  proceed  to  put  said  threats  into  execution,  by  arrest- 
ing his  agents  and  workmen  engaged  in  erecting  said  im- 
provements. That  the  defendants  have  no  rights  title,  op 
interest  in  the  premises,  and  that  the  proceedings  and  doings 
of  the  defendants  impair  the  value  of  the  premises^  and  are 
to  the  irreparable  injury  of  complainant  That  the 
plainant  is  a  citizen  of  the  State  of  Ibidiana. 
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TJpon  fifing  an  amendeid  bill,  a  temporirjr  in jtm^tion  was 
issued  against  the  defendants,  restraining  theln  until  the  far- 
ther order  of  the  conrt 

The  defendants  have  filed  a  second  aimended  answer,  to 
which  complainant  has  filed  amended  exceptions,  excepting  to 
eight  portions  of  said  answer  for  impertin^ce.  In  consider- 
ing these  es:ceptions;  I  mtist  treat  this  answer  as  a  whole. 
Much  of  the  matter  to  which  th6  exceptions  go  might  have 
been  pleaded  as  pleas,  htit  the  defendants  havfe  chosen  to  avail 
themselves  of  the  option  given  them  by  the  rule  of  flie  Su- 
preme Court  of  the  TTnited  States,  and  pleaded  ihein  by  way 
of  answer.  An  answer  being  necessarily  a  whole,  the  attempt 
to  plead  certain  parts  of  it  separately,  by  calling  them  "counts 
in  equity,*'  does  not  change  the  efiect  Indeed,  I  know  of 
no  such  thing  as  "counts*'  in  chancery  pleadings.  It  is  a 
phrase  that  belongs  to  common  law  pleadings^  and  even  ther^ 
applies  only  to  the  pleadings  of  the  plaintiff.  Wherever, 
then,  matters  alleged  in  one  of  the  "counts**  in  the  answer 
is  contradicted  by  the  allegations  in  another  ^count**  or  por- 
tion of  the  answer,  I  have,  for  the  purpose  of  these  excep- 
tions, considered  sudi  allegation  as  untrue. 

The  answer  denies  the  seizin,  possession,  and  oocupatian  of 
the  complainant^  and  then  ^for  further  plea  and  answer,"  by 
way  of  what  is  called  in  said  answer  a  "count  in  equity,** 
pleads  a  decree  of  the  Supreme  Court  of  the  territory  of 
Oregon,  pronounced  at  the  June  term  of  said  court,  1854,  in 
a  suit  in  equity,  wherein  J.  L.  Parish  was  complainant,  and 
Daniel  H.  Lownsdale,  Stephen  Coffin  and  W.  W.  Chapman 
were  defendants.  The  said  "count**  recites  from  the  plead- 
ings in  said  suit,  that  in  1850  said  Parish,  having  before  that 
time  purchased  a  block  of  lots  fronting  on  Water-street^  in 
said  town,  filed  a  bill  in  chancery,  praying  an  injunction 
against  said  defendants^  because  said  defendants  were  about 
erecting  buildings  on  the  strip  of  land  adjoining  the  Willa- 
mette River,  in  front  of  said  block,  to  the  irreparable  injury 
o£  said  ParisL  That  Pettigrove  and  Lovejoy,  former  daim- 
ante  of  the  town  site,  had,  in  laying  out  said  tc^wn,  dedicated 
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^d  strip  of  land  to  public  use  as  b  levee.  That  tbe  defend- 
ai^ts  answered  said  bill,  denying  said  dedication,  and  that 
upon  the  hearing,  the  court  aforesaid  found  and  decreed  that 
the  strip  of  land  was  so  dedicated,  and  that  the  same  was  a 
part  of  Water-street,  and  perpetually  enjoined  the  defend- 
ants from  erecting  obstructions  on  the  same.  The  said  count 
further  alleges  that  the  city  of  Portland  had  notice  of  said 
suit,  that  it  was  a  party  in  interest,  and  employed  McCabe  to 
appear  for  them  in  colirt  That  the  ocmiplainant  has  no  other 
title  or  interest  in  the  premises  than  what  he  has  derived 
from  D.  H.  Lownsdale,  and  that  the  conveyance  from  D.  EL 
Jj,  to  the  complainant  was  long  after  the  commencement  of 
said  suity  and  that  the  premises  in  question  are  a  part  of  said 
levee  of  Water-street,  declared  by  said  decree  to  have  heea 
dedicated  to  public  use,  and  that,  therefore,  the  complainant 
la  estopped. 

This  ^^eount,''  or  portion  of  the  answer,  is  excepted  to  aa 
impertinent,  because  it  appeain^  that  the  decree  therein  plead- 
ed was  pronounced  in  a  suit  between  difiefent  parties ;  and  if 
that  were,  otherwise,  because  it  appeans  t^e  decree  is  void, 
the  court  that  gave  it  not  having  jurisdiction  of  the  subject- 
matter,  because,  at  the  commencement  of  said  suit,  no  law 
had  been  passed  by  Coxigress,  whereby  anybody  could  acquire 
any  title  to,  or  interest  in,  la^ds  in  Oreg<Hi. 

On  the  contrary,  the  defendants  insist  that  the  decree  is  a 
valid  subsisting  decree,  and  that  the  present  defendants  are 
privies  of  Parish,  and  that,  therefore,  the  decree  is  a  bar  to 
the  relief  sought  by  the  complainant.  The  rule  of  law  claimed 
by  the  defendants  is  admitted,  that  where  a  court  of  compe- 
tent jurisdiction  has  determined  a  controversy,  the  parties  to 
such  suit,  their  privies  in  blood,  law,  and  estate^  are  boimd 
by  it,  and  estopped  from  asserting  in  any  court  the  contrary. 
The  estoppel  must  be  mutual  and  bind  both  parties.  It  is 
admitted  that  the  complainant  is  a  privy  in  estate  with  D. 
H.  L.,  but  denied  that  the  present  defendants  are  privies  in 
estate  with  Parish.  If  privies  at  all,  they  are  privies  in  estate. 
In  support  of  the  proposition  that  the  defendants  were  gv- 
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lies  to  the  suit  by  Parigh,  effect  is  sougbt  to  be  given  to  tMe 
allegation  of  this  "count,"  that  they  (the  defendants)  M%re 
parties  in  interest,  and  employed  counsel  to  appear  for  them. 
If,  by  the  words,  party  in  interest ,  it  is  meant  that  the  city 
was  a  parly  to  the  suit  in  the  udual  way  known  to  the  law, 
by  being  a  party  on  the  record,  then  the  allegation  is  shown 
to  be  untrue  by  the  answer  itself,  because  it  appears  from 
that,  that  Parish  was  the  sole  complainant  on  the  record; 
But  if  the  words  are  used  in  the  sense  that  the  city  had  alb 
interest  in  the  question,  by  having  a  like  claim  to  this  or 
other  property  similarly  situated,  then  they  signify  nothing, 
because  to  be  interested  in  the  question  determined  in  a  suit, 
in  no  way  makes  the  city  a  party  to  it 

If,  in  a  suit  between  A.  and  B.,  the  question  is,  whether'  a 
conveyance  from  A.  to  B.  of  Blackacre,  by  a  deed  not  acknow- 
ledged, passes  the  estate,  and  there  should  be  one  hundired 
other  persons  in  the  same  State  having  conveyances  to  land 
similarly  executed,  they  would  all  have  an  inters  in  the 
question,  because  the  law,  as  determined  in  that  case,  is  the 
rule  for  like  cases ;  but  no  one  would  pretend,  for  ttat  reasott, 
that  t|^  were  parties  to  the  suit,  or  in  any  way  estopped  by 
the  judgment  of  the  court  ' 

As  to  the  employment  of  counsel  by  the  feity,  tJie  recoifd 
shows  that  the  counsel  spoken  of  appeared  for  Parish,  and 
not  for  the  city.  The  fact  is,  I  suppose,  what  often  occurs, 
that  the  city,  after  its  incorporation,  thinking  that  it  had  ail 
interest  in  the  question,  or  being  so  advised  by  the  counsel, 
contributed  something  to  him  to  stimulate  his  efforts  as  the 
attorney  of  Parish.  It  is  the  same  as  if  the  hundred  persons 
in  the  case  I  have  supposed,  who  were  similarly  situated  with 
B.,  had  contributed  money  to  employ  counsel  to  argue  B.*s 
case,  and  to  procure  a  determination  which,  as  a  precedent, 
would  be  favorable  to  themselves.  This  would  not  make 
them  parties  to  the  suit.  But  there  is  a  fact  stated  in  the 
answer  which  makes  it  impossible  Aat  the  cily  could  have 
heen  a  party  to  the  suit,  and  that  is,  that  the  city  was  not  in- 
oorporated  until  1851,  after  the  commencement  of  the  soil 
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A  party  to  a  suit  must  be  either  a  natural  person  or  a  legal 
entity,  as  a  corporation  created  by  law.  The  city  of  Port- 
land had  no  existence  before  its  corporation,  and  how  could 
it  be  a  party  to  a  suit  before  it  existed ;  as  well  might  an  un- 
born cbild  be  called  a  party  to  a  suit 

There  may  have  been  people  living  in  the  town  of  Port- 
land at  the  commencement  of  the  Parish  suit,  and,  in  the 
common  parlance  of  lot  speculators,  they  may  have  called  the 
place  a  city ;  but  none  of  these  persons,  except  Parish,  were 
parties  to  that  suit,  and  the  municipal  corporation  since  cre- 
ated, called  by  law  the  city  of  Portland,  and  which  now 
represents  the  people,  and  is  here  defendant,  did  not  exist. 
Neither  is  there  any  privity  in  estate  between  the  defendants 
and  Parish.  They  do  not  claim  through  him  or  under  him. 
The  suit  of  Parish  proceeded  on  the  ground  of  a  private 
right  in  him  to  have  the  levee  left  open  for  the  public  to 
have  free  access  to  his.  Parish's,  premises;  and  that  if  the 
defendants  in  that  suit  were  allowed  to  obstruct  the  levee  in 
front  of  his  premises,  and  thus  prevent  the  public  from  reach- 
ing his  place  of  business,  it  was  to  him,  Parish,  a  private  in- 
jury, because  it  depreciated  the  value  of  his  propei^.  To 
my  mind  it  is  as  plain  as  that  two  and  two  make  four,  that 
the  city  was  not  a  party  to  the  Parish  suit,  nor  in  any  way  a 
privy  in  estate  with  him.  The  city  would  not  be  estopped 
by  this  decree,  and  as  all  estoppels  must  be  mutual,  neither 
can  the  complainant  be. 

As  to  the  second  question  made  by  the  complainant  in  sup- 
port of  his  exception,  I  do  not  think  that  I  can  take  judicial 
notice  that  the  case  of  Parish  v.  Lovmsdaie  et  al,,  21  How. 
U.  8.  S.  G.  B.,  is  the  same  cause  that  is  pleaded  in  the  an- 
swer. But  the  principle  laid  down  in  that  case  is  applicable 
in  like  cases,  and  of  binding  authority  in  this  court.  The 
Supreme  Court,  in  that  case,  dismissed  the  appeal,  because 
the  subject  of  the  controversy,  as  to  the  parties,  had  no  value. 
Why  had  it  no  value  ?  Because  "neither  party,"  in  the  lan- 
guage of  the  court,  "had  any  title  or  interest  in  the  land 
whatever/'    They  had  no  interest  in  the  land,  because,  says 
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the  same  authority,  "Congress  passed  no  law  in  anywise 
af  acting  title  to  lands  in  Oregon  Territory  till  September 
27tii,  I860,''  and  before  that  time  this  snit  was  commenced. 
Under  this  state  of  law  and  facts,  had  the  territorial  court 
jurisdiction  of  the  subject-matter  ?    To  answer  this  question, 
it  would  seem  to  be  enou^  to  ask  what  was  the  subject-mat- 
ter?   It  was  the  alleged  interest  of  the  parties  in  this  land; 
but  as  neither  had  any  interest  in  it,  there  was  nothing  in 
the  power  of  the  court  to  adjudicate.    From  these  premises 
it  necessarily  follows,  that  the  decree  of  the  territorial  court 
is  void,  and  estops. nobody.  The  exception  to  the  first  "counts 
must  be  allowed. 

The  answer  then  proceeds,  in  what  it  calls  a  second  ^^count 
in  equity,"  to  plead  the  same  decree,  omitting  the  allegations 
in  relation  to  the  city  being  a  party  in  interest,  and  having 
employed  counsel. 

It  is  difficult  to  understand  the  object  of  pleading  the  same 
decree  twice  in  the  same  answer;  but  I  believe  the  learned 
<sounsel  for  the  defendant  insists  that  lliis  decree,  as  pleaded 
iii  this  so-called  second  "count  in  equity,"  is,  in  some  occult 
waj,  an  adjudication  in  rem,  and  binds  all  the  world.     If 
such  becomes  the  effect  of  this  decree  by  simply  pleading  it 
twice,  it  might  be  a  curious  question  in  legcd  alchemy  what 
would  be  the  result  of  pleading  it  thrice?    A  judgment  in 
rem  is  given  in  a  proceeding  in  courts  of  Admiralty  and  the 
Court  of  Exchequer;  the  suit  is  against  the  thing,  and  called 
m  rem,  as  a  ship  claimed  as  prize,  or  goods  imported  in  viola- 
tion of  the  revenue  laws,  and  the  judgment  of  the  court  is 
given  directly  against  the  thing,  and   determines  its  status, 
and  all  questions  of  ownership,  or  property  depending  there- 
on, from  thenceforward.    From  thlB  necessity  of  the  case,  for 
the  convenience  of  conmaerce,  to  this  judgment  all  the  world 
are  said  to  be  parties,  and  are  bound  by  it.  During  the  pen- 
dency of  the  suit,  any  one  may  come  into  court,  prefer  a  claim 
to  the  thing,  or  an  interest  in  it,  and  be  heard,  and  control  the 
proceedings ;  and  if  any  one  having  such  a  claim  omits  to  do 
80,  he  is  deemed  to  acquiesce  in  what  takes  places.    But  in  a 
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criminal  proceedings  at  the  suit  of  the  king  in  the  exchequer, 
against  a  person  charged  with  unlawfully  importing  goods, 
although  the  question  of  unlawful  importation  is  determined, 
the  judgment  of  the  court  is  not  in  rem,  but  m  personam, 
against  the  unlawful  importer,  and  is  not  conclusive  against 
third  persons,  as  to  the  ownership  of  the  goods. 

This  decree,  then,  is  in  no  sense  a  decree  in  rem^  It  was 
pronounced  in  a  suit  in  personam  against  the  person.  This 
"count"  is  nothing  but  the  first  count  repeated,  with  the  omis- 
sion of  the  allegations  above  referred  to,  and  the  exception 
to  it  must  be  allowed  for  the  same  reason. » 

The  third  exception  is  taken  to  so  much  of  the  answer  as 
is  called  therein  the  fourth  "count  in  equity."  This  portion  of 
the  answer  alleges^  that,  in  1845,  a  number  of  persons  occu- 
pied the  present  site  of  Portland,  and  laid  out  a  town  thereon 
for  the  purposes  of  trade  and  commerce.  That  said  persons, 
and  others,  the  inhabitants  of  Portland,  did,  and  alwayshave, 
tsed  said  levee  as  a  public  easement,  except  certain  portions 
6f  the  same  wrongfully  appropriated  and  held  by  private  per- 
s6ns.  That  the  territory  of  Oregon  was  organized  by  act  of 
Cbngress  in  1848 ;  by  virtue  of  which  act,  the  act  of  Congress 
of  1844,  commonly  called  the  town  site  law,  was  extended 
over  Oregon.  That  in  1851  the  town  of  Portland  was  incor- 
porated, and  that  in  1852  the  United  States  surveys  were  ex- 
tended over  the  place.  That  in  1858  the  city  of  Portland 
entered,  at  the  proper  land  office,  the  present  site  of  Portland, 
under  the  act  of  1844.  That  in  1860  the  city  received  a 
patent  therefor  from  the  United  States  for  the  purposes  of 
the  act  of  1844.  That  complainant  derives  title  from  D.  H, 
Lownsdale,  and  that  the  title  of  the  latter  is  founded  upon 
his  entry  of  the  11th  of  March,  1852,  under  the  donation  law 
of  1850.  That  said  lands  were  not  subject  to  donation  under 
the  law  of  1850.  That  said  D.  H.  Lownsdale  acquired  no 
title  by  said  entry,  but  that  said  lands  were  vested  in  the 
occupants,  under  the  act  of  1844.  That  the  premises  in 
question  are  within  said  city  entry. 

Counsel  for  the  complainant  insist  that  themattersatatedin 
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this  '^oount''  are  no  bar  to  the  complainant's  bill,  because 
the  act  of  1844  was  not  in  force  in  Oregon^  and,  consequently^ 
the  dty  took  nothing  by  the  entry  and  patent;  but  if  said 
law  was  in  force^  then,  in  that  case,  the  city  is  seized  only  as 
trustee  ^'for  the  benefit  of  the  occupants  thereof,  according 
to  their  respective  interests."  That  the  complainant  is  the  oc- 
cupant of  the  lots  in  question,  and  that  his  interest  includes 
all  the  estate  in  said  lots,  except  the  naked  legal  title,  held  by 
the  dty  as  trustee  for  his  benefit  For  the  defendants  it  is 
contended,  «that  by  the  provision  of  the  act  of  1848,  which 
"declared  the  laws  of  the  United  States  extended  over"  and 
"in  force  in  said  territory  so  far  as  the  same,  or  any  provision 
thereof,  may  be  applicable;"  the  act  of  1844  was  extended 
to  this  countiy,  and  the  decision  of  the  land  office,  and  the 
issuance  of  the  patent,  are  relied  on  as  authority  for  such 
oonstruetion.  That  an  occupant,  under  the  law  of  1844,  in 
his  right  of  selection  as  to  the  particular  place  he  will  occupy, 
is  subordinate  to,  and  must  accommodate  himself  to  the  law 
of  the  community  who  constitute  the  occupants  of  the  town. 
That  such  portions  of  the  town  as  the  community  may  desig- 
nate as  streets  or  public  grounds,  for  that  reason  becomes  so, 
and  are  not  liable  to  individual  occupation. 

As  to  the  question  of  the  individual  right  of  occupation,  it 
is  difficult  to  determine ;  and  the  difficulty  is  principally  in 
the  inadequacy  of  the  law  to  the  regulation  of  the  sub* 
ject  Where  a  number  of  persons,  coming  together  fortui- 
tously, settle  down  upon  a  piece  of  land,  and  a  town  gradu- 
ally grows  up  around  them,  under  the  act  of  1844,  it  is  hard 
to  find  any  authority  for  any  portion  of  said  occupants  to 
constrain  any  less  number  of  said  occupants  to  occupy  more 
or  less  of  said  ground,  or  in  this  or  that  place.  I  suppose  the 
law,  when  originally  passed,  was'  a  special  and  temporary 
measure,  intended  for  some  town  already  built  up,  and  it 
adopted  the  state  of  things  as  to  streets  and  lots  that  it  found 
existing.  But  I  do  not  think  it  necessary  to  determine  this 
question,  because  the  answer  denies  the  seisin  and  occupa- 
tion of  the  complainant^  and,  for  the  purposes  of  the  present 
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proceeding,  that  denial  must  be  considered  true.  It  results 
that  the  complainant  is  not  an  occupant  of  the  lots,  and  if  the 
law  of  1844  was  in  force  in  Oregon  by  virtue  of  the  pro- 
visions of  the  act  of  1848,  then  the  complainant  would  be 
without  interest  in  the  premises. 

This  leads  me  to  consider  whether  the  law  of  1844  was  in 
force  in  Oregon  prior  to  the  time  of  its  extension  here,  by 
special  act  of  Congress,  Jidy  17,  1854.  Its  operation  since 
that  time  could  not,  I  conceive,  affect  the  rights  of  the  parties 
to  this  suit ;  because  it  appears,  by  the  answer,  th^t  D.  H.  L. 
entered  the  land  in  question,  under  the  donation  law,  as 
early  as  the  11th  of  March,  1852,  and  the  questicm  must 
be  determined  by  the  laws  in  force  prior  to  the  time  of  said 
entry. 

When  Congress,  by  the  act  of  1848,  organizing  the  terri- 
tory of  Oregon,  said  that  the  laws  of  the  United  States  should 
be  in  force  in  said  territory,  "«o  far  as  the  same,  or  any  pro- 
vision  thereof,  may  be  applicable/*  they  did  not  mean  that 
any  particular  law  of  the  United  States  should  be  in  force 
here,  but  only  such  as  should  be  determined  ^'to  be  appli- 
cable." Under  this  state  of  things,  authority  is  necessarily 
given  to  the  courts  of  the  country,  and  it  becomes  their  duty, 
whenever  the  question  arises,  to  decide  what  laws  were  in 
force  and  what  were  not.  Doubtless  any. administrative  de- 
partment of  the  government — the  land-oflSce,  for  instance — 
charged  with  the  duty  of  disposing  of  the  public  lands  in  this 
territory,  may  be  called  upon  to  decide  the  same  questions; 
but  I  respectfully  submit,  that  while  their  decision  may 
<^rate  to  pass  the  title  out  of  the  United  States,  it  does  not 
conclude  the  courts  in  a  proper  case,  when  parties  are  before 
the  court,  claiming  under  conflicting  laws  of  the  United 
States,  or  any  law  of  the  United  States,  from  deciding  what 
laws  were  applicable,  and  consequently  in  force,  and  what 
were  not,  at  a  particular  time,  independently  of  the  decision 
of  said  department,  or  even  adversely  to  it 

It  is  well  known,  that  at  the  time  of  the  organization  of 
Oregon  Territory,  an  anomalous  state  of  things  existed  here. 
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The  country  was  extensively  settled,  and  tbe  people  were 
living  under  an  independent  government^  established  by 
themselves.  They  were  a  commtinityy  in  the  full  sense  of  the 
word,  engaged  in  agriculture,  trade,  commerce  and  the  me- 
ehanic  arts ;  had  built  towns,  opened  and  improved  farms, 
established  highways,  passed  revenue  laws  and  ccdlected 
taxes,  made  war  and  concluded  peaoe.  As  a  necessity  of 
their  condition,  and  the  comer-stone  of  their  government  and 
social  fabric,  they  had  established  a  '^and  law,^'  regulating 
the  possession  and  occupation  of  the  soil  among  themselves* 
That  all  this  was  well  known  to  Congress,  at  the  time  of  the 
passage  of  the  act  of  1848^  would  be  highly  probable  from 
its  historic  importance,  and  is  certain  to  have  been  so  from 
the  language  of  the  act  itself.  (See  aees.  14  and  17  of  the 
act  of  1848.) 

The  leading  feature  of  the  land  law  of  the  provisional  gov^ 
emment  was  that  which  provided  that  every  male  inhabitant 
of  the  country,  over  a  certain  age,  should  hold  and  possess 
640  acres  of  land.  The  uses  that  the  land  might  be  put  to 
were  immaterial  The  occupant  might  cultivate,  pasture  it; 
or,  if  he  possessed  a  good  site,  and  had  the  thrift  and  enters 
prise,  he  might  build  a  town  upon  it.  In  the  disposition  of 
the  public  lands,  this  state  of  things  called  for  peculiar  legis- 
lation, differing  m  ioto  from  that  required  in  an  unsettled 
country.  Under  these  circumstances,  is  it  to  be  presumed 
that  the  act  of  1844 — an  obscure  and  special  provision  of  the' 
then  existing  land  systrai  of  the  United  States — was  extended 
over  this  country,  and  the  general  provisions  of  the  same, 
contained  in  the  pre-emption  act  of  1841,  left  behind! 
Nothing  can  be  more  unreasonable.  It  would  tax  the  in- 
genuity of  man  to  find  a  provision  in  the  land  system  of  the 
United  States^  as  it  stood  in  1848,  less  applicable  to  the  con- 
dition of  the  country,  or  that  would  have  woited  greater 
hardship,  confusion  and  injustice,  than  the  act  of  1844.  To 
the  thrifty  and  enterprimng  settler  it  would  have  said :  Bj 
your  entsrprisB  and  industry  in  building  up  this  town  upon 
your  claim,  you  have  lost  it    If  you  had  merely  erected  a 
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Bev«i-by-niiie  cabin  on  it,  with  a  straggling  'lean-to''  atr 
tachedy  and  pastured  it  with  a  few  Spanish  cattle  and  Caynae 
ponies,  it  would  have  been  yours. 

The  acts  organizing  the  territories  of  New  Mexico,  Kansas 
and  Nebraska,  extended  the  laws  of  the  United  States  over 
them  in  the  same  language  that  the  act  of  1848  did  over 
Oregon ;  yet  that  was  not  deemed  to  have  extended  the  act 
of  1844  over  these  territories.  But  Congress,  by  special  en- 
actment of  22d  July,  1864,  extended  said  law  over  those 
territories.  If  these  words  of  the  organic  act  extended  the 
law  of  1844  over  them,  why  this  special  legislation  for  the 
same  thing  ?  By  the  act  of  9th  of  September,  1850,  California 
was  admitted  into  the  TTnion.  The  act  declares,  (section  3,) 
'%at  all  the  laws  of  the  United  States,  noi  locaUy  wapplin 
cable,  shall  have  the  same  force  and  effect,  within  the  same* 
State  of  California,  as*  elsewliere  in  tibe  United  States."  This 
never  wks  supposed  to  have  extended  the  law  of  1844,  or  any 
portion  6f  the  land  system  of  the  United  States,  over  that 
State;  but,  on  the  contrary.  Congress,  by  special  act  of  3d 
of  March,  1853,  provided  for  the  disposition  of  the  unclaimed 
lands  within  that  State,  and  extended  the  provisions  of  the 
act  of  1844,  by  name,  over  the  lands  not  "mineral,"  ''occtir 
pied  by  towns  and  villages."  But  this  questicxi  has  been 
negatively  determined  by  the  Supreme  Court  of  the  United 
States,  in  the  case  of  Parish  v.  Lovmsdale  et  al.,  21  ,How. 
8.  C.  Rep.  The  court  says,  that  on  the  39th  of  July,  1850, 
when  that  suit  was  commenced,  '^Congress  had  passed  no 
law  in  anywise  affecting  the  title  to  lands  in  Oregon,"  nor 
did  not,  "till  September  27,  I860"— referring  to  the  dona- 
tion law.  The  general  expression  includes  the  particular; 
and,  in  this  case,  the  court  must  have  considered  whetlier  the 
particular  law  of  1844  was  in  force  or  not ;  for  the  parties 
litigant  before  them  were  occupants  of  lots  in  the  town  of 
Portland,  claiming  an  interest  in  them.  Yet  the  court  says, 
that  no  law  had  been  passed  by  Congress  in  anywise  affecting 
I2ie  title  to  lands  in  Oregon,  before  September  37,  1850 ;  thus 
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negativing  the  proposition  that  tb^  law  of  1844  was  extended 
here  by  the  act  of  1848. 

But  the  passage  of  the  donation  law  is  further  evidence 
that  Congress  did  not  deem  the  law  of  1844  ^^applicable/' 
and  never  intended  to  extend  it  here.  This  law  is  a  wide 
departure  from  the  law  of  1841,  commonly  called  the  pre- 
emption law.  It  is  a  system  complete  in  itself ,  and  was  ad- 
mirably adapted  to  the  condition  of  the  people  and  country 
as  it  found  them.  It  substantially  gave  to  every  settler  in 
^  country  his  land  claim  as  he  held  it,  without  any  reserva*- 
tion  of  lands  fitted  for  the  purposes  of  trade  and  commerce^ 
or  town  sites  whatever.  It  assumes  to  b^^  as  it  really  was^ 
the  first  r^ulation  by  Congress  affecting  the  public  lands  in 
Oregon.  It  was  a  practical  reeognition  and  confirmation  of 
the  land  law  of  the  provisional  government  This  law  is  in 
direct  conflict  with  the  act  of  1844,  and  puts  the  question 
beyond  cavil  or  doubt,  that  the  law  of  1844  was  not  in  force 
in  Or^on  until  specially  extended  here. :  This  subject  is  ably 
and  intelligently  examined  in  the  case  oi'Martin  v,  T  Vault 
et  al.,  decided  in  the  Supreme  Court  of  the  late  territory  of 
Oregon,  at  the  June  term,  1864.  This  exception  must  be 
allowedi 

The  fourth  exeeption  is  to  a  portion  of  what  is  Called  the 
fifth  "count  in  equity,*'  Said  "count^*  alleges,  that  in  1846 
Pettigrove  and  Lovejoy  selected  the  present  site  of  Portland, 
and  caused  it  to  be  laid  out  as  a  town.  That  aaid  P.  and  L. 
dedicated  said  levee  to  public  use  as  far  as  was  in  their  power. 
That  the  people  of  Portland  accepted  said  dedication,  and 
occupied  said  levee  without  let  or  hindrance  up  to  the  year 
1849.  That  then  aaid  P.  and  L.  sold  their  claim  to  said  town 
to  D.  H.  L.  That  said  D.  H.  L.  recognised  said  dedication, 
but  does  not  state  when  or  how.  That  the  people  of  Port- 
land have  always  enjoyed  the  free  use  of  said  levee,  except 
where  private  individuals  have  wrongfully  held  the  same. 
That  said  D.  H.  L.  did  dedicate  said  levee  to  public  use,  and 
has  never  paid  any  taxes  on  the  same.  That  D.  H«  L.  daims 
to  have  aoqtdxed  title  to  said  lands  since  said  dfidicataoiL 
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That  complainant  derived  his  title  from  D.  H.  L.  long  after 
said  dedication  by  D.  H.  L. 

This  exception  is  to  so  much  of  said  so-called  ^^connt"  as 
alleges  the  acts  and  doings  of  P.  and  L.,  and  extends  to  the 
words  "1849."  This  exception  must  be  allowed.  It  is  too 
plain  for  argument.  P.  and  L.  had  no  interest  in  the  soil, 
never  acquired  any,  and  had  nothing  to  dedicate.  iThey  sim* 
ply  held  the  naked  possession  of  the  land  under  the  laws  of 
the  provisional  government,  according  to  the  custom  of  the 
(tountry  at  the  time  they  gave  up  and  abandoned  the  posses- 
said  to  D.  H.  L.,  who  took  it  as  though  the  foot  of  man  had 
never  been  upon  it^  except  as  to  the  extent  of  its  boundaries, 
or  any  personal  liability  he  might  take  upon  himself  by  spe- 
cial agreement  with  said  P.  and  Lw  in  relation  to  their  past 
acts  concerning  it. 

The  remainder  of  this  so-called  "count"  is  also  excepted 
to.  The  exception  will  be  disallowed.  It  alleges  a  dedica- 
tion, upon  the  part  of  D.  BL  L.  directly,  and  by  recognition 
of  the  one  said  to  have  been  made  by  P.  and  L^  If  D.  H. 
L.  made  a  dedication  of  the  premises  to  public  use,  or  recog- 
nised and  confirmed  one  made  by  others,  it  is  binding  upon 
him,  and  of  course  upon  his  grantee,  the  complainant,  by 
reason  of  the  privity  of  estate  between  them.  What  amounts 
to  a  dedication  and  what  does  not,  and  whether  any  dedica- 
tion made  or  recognized  by  D.  H.  L.,  before  the  passage  of 
the  donation  law,  will  bind  him,  are  questions  that  will  prop- 
erly arise  on  the  hearing. 

The  next  exception  is  to  what  is  called  in  the  answer  the 
sixth  "count  in  equity."  This  "count"  alleges,  that  on  the 
14th  of  August,  1850,  D.  H.  L.,  Stephen  Coffin  and  W.  W. 
Chapman,  released  to  the  public  certain  lots  in  said  levee, 
including  the  one  in  question;  that  the  release  was  made 
upon  certain  conditions,  one  of  which  was,  that  the  suit  of 
Parish  v.  Lovmsdale  et  ah  should  be  dismissed;  that  the 
conditions  upon  which  said  release  was  made  have  been  ful- 
filled, and  the  release  accepted  by  the  people.  That  the  city 
has  power,  by  the  charter,  to  remove  obstructions  from  the 
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levee.  That  oomplainant's  title  is  derived  from  D.  H.  L. 
long  after  the  making  and  acceptance  of  said  release. 

In  support  of  the  exception  it  is  urged  by  the  complainant, 
that  said  release  appearing  to  have  b^en  made  before  the 
27th  of  September^  1850,  D.  H.  L.  at  the  time  had  no  interest 
or  estate  in  the  soil,  and  l^t,  being  withoat  warrant  or  cov- 
enants, it  does  not  bind  an  after-acquired,  estate  in  the  prem- 
ises, and^  if  this  be  otherwise,  the  release  never  took  effect,  be- 
cause the  answer  shows  that  the  eonditicm  upon  which  it  was 
given  was  never  fulfilled ;  that  is,  the  dismissal  of  the  suit  of 
Parish  v.  Loumsdaie  et  al. 

Upon  examination  of  the  authorities,  I  find  the  decisions, 
without  exception,  concurring  in  the  rule,  that  a  conveyance 
by  deed  of  bargain  and  sale,  or  release,  without  warranty  or 
covenants,  does  not  bind  an  after-acquired  estate  in  the  same 
lands,  which,  as  to  the  grantor,  was  then  contingent  That 
where  said  after-acquired  estate  is  obtained  by  the  grantor 
from  any  other  source  than  the  title  released,  or  bargained 
and  sold  by  him,  he  is  not  estopped  by  said  deed  or  release 
from  claiming  the  premises  even  against  his  own  grantee. 
The  release  was  made  when  D.  H.  L.  had  no  interest  in  the 
soil  It  passed  nothing  beyond  the  mere  naked  possession 
which  he  held  under  the  laws  of  the  provisional  government 
If  D.  H.  L.  afterwards  acquired  title  from  tte  United  States, 
it  does  not  enure  to  the  benefit  of  the  public  on  account  of 
said  release.  Where  a  party  has  the  equitable  estate  in  lands, 
and  conveys  by  bargain  and  sale,  or  release  withoutwarranty, 
if  he  afterwards  acquire  the  legal  estate,  while  he  is  not  estop- 
ped by  his  deed  from  asserting  said  legal  estate,  yet  equity 
will  compel  him  to  convey  it  to  his  grantee  of  the  equitable 
estate. 

Where  there  is  a  dedication  to  public  uses,  without  deed, 
but  by  public  acts  and  declarations,  under  similar  circum- 
stances, the  rule  seems  to  be,  that  the  after-acquired  legal 
estate  attaches  to  the  dedication  as  soon  as  acquired  by  ope- 
ration of  law.  There  can  be  no  question,  then,  upon  autho- 
rity, bat  tliat  this  release  does  not  bar  the  complainant,  and, 
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upon  the  showing  of  the  answer,  it  woiild  be  against  equity 
and  good  conscience  that  it  should.  For  while  it  is  true  that 
this  "count"  avers  that  the  conditions  upon  which  the  release 
was  made  were  fulfilled  elsewhere,  the  answer  shows  that  this 
averment  is  not  true.  At  the  time  the  release  was  given  it 
appears  that  the  suit  of  Parish  was  pending.  It  involved  the 
right  of  the  public  on  the  one  hand,  and  Lownsdale,  Coffin 
and  Chapman  on  the  other,  to  the  levee.  The  terms  of  a 
compromise  were  agreed  upon,  by  which  the  defendants  were 
to  release  their  claim  to  a  portion  of  the  levee  to  the  public, 
the  public  relinquishing  all  claim  to  the  remainder,  and  to 
procure  the  dismissai  of  the  pending  suit  Now,  it  appears 
from  the  answer  that  said  suit  never  was  dismissed;  that  it 
was  prosecuted  to  final  decree  against  the  defendants,  and 
the  decree  is  now  pleaded  in  this  same  answer  as  an  estoppeL 
For  the  defendants  to  claim  any  thing  under  this  release,  un- 
der those  circumstances,  ought  not  to  be  allowed.  It  would  be 
a  fraud  upon  the  releasors.  This  exception  must  be  allowed. 
There  are  two  other  exceptions,  one  to  the  separate  answer 
of  Recorder  Risley,  and  the  other  to  the  separate  answer  of 
Marshall  Lappeus.  They  are  disallowed.  They  may  be  im- 
pertinent, but  being  called  for  by  the  amended  bill  is  a  suf- 
ficient answer  to  the  exception  for  impertinence.  The  order 
will  be,  that  the  first,  second,  third  and  fourth,  and  sixth 
sections  be  allowed ;  and  that  the  fifth,  seventh  and  eij^th  be 
disallowed. 

Williams^  for  complainant 

Oartter,  for  defendant. 
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J.  P.  O.  LOWNSDALE  v.  THE  CITY  OF  PORTLAND. 

United  States  District  Court  for  the  District  of  Oregon, — In 

Equity. — Bill  for  Injunction. 

« 

Apjouszno)  TEBU  OF  Septemebbb  Tebm,  Dbgbmbbb,  a.  D.  1861. 

1.  A  dedication  to  public  uses  by  an  occupant  of  public  lands  in 
Oregon,  prior  to  the  27th  of  September,  1860,  does  not  bind  or 
estop  a  subsequent  occupant. 

2.  The  exhibition  or  publishing  of  a  map  of  a  town,  with  certain 
spaces  marked  as  streets  and  public  squares,  is  evidence  of  a  ded-* 
ication  to  public  uses. 

3.  Where  a  dedication  to  public  uses  h  attempted  to  be  established  by 
proof  of  casual  conversations  and  remarks  by  the  proprietor,  sus- 
ceptible of  various  constructions,  such  proof  should  be  closely  scru- 
tinized, and,  unless  in  harmony  with  the  admitted  circumstances  of 
the  case,  but  little  heeded. 

4.  A  dedication  to  public  uses,  is  not  to  be  presumed  as  against  the 
owner  of  the  land,  but  must  be  shown  by  acts  and  declarations  of 
the  proprietor  of  such  a  public  and  deliberate  character,  as  mak^ 
it  generally  known,  and  not  of  doubtful  intention. 

5.  The  adoption,  by  the  corporate  authorities,  of  a  map  showing  that 
Front  street  is  bounded  by  two  parallel  lines,  and  does  not  in^ 
dude  the  strip  of  land  east  of  it,  and  between  it  and  the  Willa- 
mette' River,  is  a  recognition  and  solemn  acknowledgment  that  said 
strip  of  land  is  not  a  part  of  said  street,  and  binds  said  corpora- 
tion and  its  successors. 

0.  A  release,  without  warranty  or  covenants,  by  persons  having  no 
estate  in  the  land,  but  simply  the  possession,  does  not  bind  an  after- 
aoquired  estate  in  the  sama  lands. 

Deadt,  J.  The  original  bill  in  this  canse  was  filed  on  the 
9th  day  of  November,  1860.  On  the  same  day  the  parties 
appeared  before  the  judge  at  Chambers,  and  the  complainant 
moved  for  an  injunction.  An  order  was  made  postponing 
the  consideration  of  the  motion  until  the  10th  instant,  and 
allowing  the  complainant  to  file  an  amended  bill,  which  was 
then  done,  and  restraining  the  defendant^  according  to  the 
prayer  of  the  bill,  until  the  further  hearing  of  the  motion. 
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On  the  10th  instant,  the  motion  for  an  injunction  was  allowed 
until  the  further  order  of  the  court  On  the  80th  Novem- 
ber, I860,  the  defendants,  Bobbins  and  others,  being  the 
mayor,  common  council,  recorder,  and  marshal  of  said  city 
of  Portland,  answered  the  amended  bill  of  the  complainant, 
and  disclaimed  any  right,  title,  or  interest,  or  claim  of  such 
to  the  premises  in  controversy,  for  themselves  as  indi- 
viduals, and  prayed  to  be  dismissed.  On  the  8d  of  Decem- 
ber, 1860,  the  city  attorney  filed  an  answer  for  the  defendant, 
and  moved  to  dissolve  the  injunction,  which  motion  was  dis- 
aUowed,  On  the  22d  of  December,  1860,  the  defendant  had 
leave  to  file  an  amended  answer,  which  was  then  done.  On 
the  7th  of  January,  1861,  the  complainant  filed  exceptions 
to  the  amended  answer.  On  the  6th  of  February,  1861,  on 
motion  of  the  defendant,  the  hearing  of  the  exception  was 
continued  until  February  11.  On  last  date,  on  motion  of  de- 
fendant, the  hearing  of  exceptions  continued  until  11th  of 
March,  with  leave  to  the  defendant  to  file  a  second  amended 
answer  by  said  date,  at  its  option.  March  11th,  second 
amended  answer  filed.  Defendant  also  filed  three  motions: 
firfift,  to  dismiss  the  bill,  because  the  original  was  not  verified 
before  a  proper  officer,  and  the  amended  one  not  at  all. 
Second,  to  dissolve  the  injunction,  because  allowed  by  the 
judge  at  chambers.  Third,  same  prayer,  because  injunction 
allowed  without  reasonable  notice  to  the  defendant  On  the 
30th  March  said  motions  were  argued  by  counsel,  and  dis- 
allowed. On  the  1st  of  April  complainant  filed  exceptions 
to  the  second  amended  answer.  On  the  6th  of  May  the  com- 
plainant had  leave  to  file  amended  exceptions.  On  the  8th 
of  June,  after  argument  by  counsel,  the  first,  second,  third, 
fourth  and  sixth  of  the  exceptions  were  allowed,  and  the  fifth 
disallowed.  On  the  1st  of  July  the  complainant  filed  a  re- 
plication. At  the  September  term  following,  the  cause  being 
on  the  docket  for  hearing,  the  defendant  moved  to  strike  the 
same  from  the  docket,  which  motion  was  disallowed.  Then, 
on  motion  of  defendant,  the  cause  was  continued  for  hearing 
at  the  next  adjourned  ternu    At  an  adjourned  term,  on  the 
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2d  of  X^eoember,  the  defebdant  moved  that  a  jury  Ibe  impoiif- 
Belled  to  try  the  issues,  no  testimony  having  yet  been  tak^i ; 
and  the  oourt,  unadvised  as  to  the  necessity  thereof ,  the  mo* 
tion  urae  disallowed.  At  the  same  term,  on  the  5th  of  De^ 
csroSoBTy  the  defendant  moved  to  continue  the  cause,  on  ac^ 
count  of  an  absent  witness,  which  motion  was  disallowed. 
The  testimony  was  then  heard,  and,  on  motion  of  defendant, 
with  consent  of  complainant,  the  parties  had  a  day  to  file 
written  arguments,  which  was  afterwards  done.  "No  oral  ar^ 
gnments  were  heard. 

The  questions  to  be  decided  arise  upon  the  amended  bill, 
and  such  portions  of  the  second  amended  answer  as  remains 
after  the  allowance  of  the  exceptions  for  impertinence.  These 
are  substantially  as  follows:  The  amended  bill  alleges  that 
the  complainant  is  a  citizen  of  Indiana ;  that  he  is  the  legal 
owner,  and  entitled  to  the  exclusive  possession  of  lots  one,  two 
and  three,  in  block  seventy-four,  as  described  in  the  recorded 
plat  of  the  eity  of  Portland.  That  he  has  been  seiised  in  fee 
of  the  same,  and  had  possession  thereof  since  about  the  first 
day  of  January,  1853,  and  that  he  is  now  entitled  to  the  quiet 
and  exclusive  possession  thereof.  That  in  pursuance  of  a  long 
contemplated  purpose,  about  the  first  of  July  'last  past,"  at 
a  great  expense,  he  caused  piles  to  be  driven,  and  the  frame- 
work for  certain  wharves  and  wharf-houses  to  be  erected  on 
said  lots.  That  the  value  of  said  improvements  is  about  one 
thousand  dollars.  That  said  improvements  were  made  with- 
out objection  or  hindrance  on  the  part  of  defendant  That 
afterwards,  and  while  complainant  was  causing  said  improve- 
ments, to  be  finished,  the  city  of  Portland,  her  common  coun- 
cil, recorder  and  marshal,  wrongfully  and  fraudulently  con- 
spired together  to  prevent  the  completion  of  said  wharves  and 
'wharf-houses*  That  the  defendant,  by  its  corporate  authori- 
ties, have  threatened  to  remove,  tear  down  and  destroy  the 
improvements  aforementioned;  that  the  defendant  has  at- 
tempted to  execute  said  threats,  by  arresting  the  agents  and 
employees  of  complainant  engaged  in  making  said  improve- 
ments, and  now  hold  them  in  oustody  without  authority  of 
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law.  That  the  defendant  falsely  allies  that  the  city  of  Port- 
land has  some  right  or  title  in  and  to  said  lots  adverse  to  the 
oomplainant^  and  by  means  thereof  the  defendant  makes  said 
threats^  and  will  execute  them,  unless  restrained.  That  said 
defendant  has  not  any  right^  title,  or  estate  in  said  lots,  or  the 
appurtenances  in  any  way,  either  at  law  or  in  equily^  That 
ii  the  defendant  be  permitted  to  execute  said  threats,  said  lots 
will; be  va3uelei3s  to  the  complainant;  that  said  improvements 
will  be  of  no  value,  and  that  the  complainant  will  suffer  great 
and  irreparable  damage.  That  said  defendant,  by  reason  of 
the  iblie  and  wrongful  representations  aforesaid,  has  caused 
many  persons  to  suspect  that  complainant's  title  is  invalid, 
and  have  thereby  impaired  the  value  of  said  lots.  That  said 
lots  are  worth  about  twelve  thousand  dollars.  That  the  de- 
fendant be  required  to  answer^  with  a  prayer  for  a  perpetual 
injunction  on  the  final  hearing. 

The  second  amended  answer  avers,  that  the  complainant  is 
not  the  legal  owner,  and  entitled  to  the  sole  absolute  and 
exclusive  possession  of  said  lots.  That  he  is  not  seized  there- 
of in  fee,  and  that  he  has  no  right,  title  or  interest  whatever, 
legal  or  equitable,  to  said  lots.  That  complainant  has  not 
been  in,  the  possession  of  said  lots  since  1853 ;  that  he  has 
never  been  in  the  possession  of  them,  and  is  not  entitled  to 
the  possession  of  them,  or  any  part  thereof.  What  is  denomi- 
nated the  ^^fifth  count,"  in  the  said  answer,  avers,  that  in  £he 
year  1845,  the  present  site  of  Portland  was  laid  off  in  blocks, 
lots,  streets,  squares,  and  a  levee,  by  Francis  W.  Pettigrove 
and  Abbott  L.  Love  joy ;  that  said  blocks,  lots,  streets,  squares 
and  levee  were  dedicated  to  the  public  by  said  Pettigrove 
and  Lovejoy,  forever.  That  the  people  of  said  town  did  ae- 
topt  such  dedication,  and  occupy  and  possess  the  same  up  to 
the  year  1849,  when  the  said  P.  and  L.  transferred  all  their 
right  add  title  to  the  land  claim  to  Daniel  H.  Lownsdale. 
That  sdid  Daniel  H.  Lowlisdale  recognized  and  affirmed  said 
dedication  and  did  particularly  represent  and  state,  that  what 
is  now  called  the  levee,  and  then  Water  street,  was  public 
{woperty,  nsai,  by  reason  ut  such  representations,  did  sell  lots 
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adjoiniiig  theineto  at  enhanced  prices.  .  That  the  people-  a£ 
Portland  bavb  always  had  the  free  use  of  l3ie  same,  except 
wheie  private  claimants  have  wrongfully  deprived  them -of 
the  same.  That  D.  H.  Lownsdale  has  never  paid  any  taxes 
on  such  lots  for  the  atipport  of  the  city  government,  or  that 
of  the  county,  State,  or  territory.  That  said  D.  H*  L.  claims 
to  have'  aoqttired  title  to  said  lands  since  the  dedication  afore- 
said. That  the  piemiaes  in  controversy  are  within  said  dedi* 
cation.  That  the  complainant  claims  through  said  D.  H.  L., 
and  therefore  is  barred  fmm  asserting  any  interest  in  said 
lotd  against  said  defendant  And  for  further  answer  the  de^ 
fendant  says,  that  the  corporation  is  authorized  by  its  charter^ 
''to  prevent  and  remove  all  nuisances;  to  prevent  and  re- 
move all  obstructions  from  the  streets,  cross  and  side-walks; 
to  provide  for  the  prevention  and  removal  of  all  obstructions 
in  the  Willamette  Eiver,  within  the  city,  and '  the  throwing 
therein  of  ballast  or  other  things."  That  the  common  coun^ 
cil  of  said  corporation,  on  the  second  day  of  August,  1860, 
passed  an  ordinance,  entitled  ''An  ordinance  to  prevent  and 
remove  obstructions  from  Willamette  River,  and  the  levee  be- 
tween Washington  and  Main  sti^ets/' 

O.  Risley,  the  recorder,  for  himself,  says^  that  by  virtue  of 
the  provisions  of  that  ordinance,  he  issued  a  warrant  for  the 
arrest  of  the  agents  and  employees  of  the  complainant  en- 
gaged in  erecting  said  improvement  on  said  lots. 

James  H.  Lappeus,  the  marshal,  for  himself,  says,  that  by 
virtue  of  said  warrant,  he  did  .arrest  and  bring  before  the  re* 
oorder  the  agents  and  employees  aforesaid.  A  copy  of  the 
ordinance  of  August  2,  1860,  and  a  printed  copy  of  the  city 
charter,  without  date^  are  annexed  to  the  second  amended 
answer,  and  marked  Exhibits  A.  and  B.,  respectively. 

.  To  this  second  amended  answer,  or  so  much  thereof  as  ez"- 
oeptions  for  impertinence  were  not  taken  and  allowed  to, 
there  is  a  general  replication. 

In  considering  this  cause  on  the  pleadings,  the  court  will 
consider  the  disdainoer  of  the  mayor  and  others^  the  common 
eooneil,  recorder  and  marshal^  as  determiiiixig  the  eontioyatsy 
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as  to  them  individuany.  The  bill  is  substantiallj  against  the 
corporation;  and  although  soniewhat  ambiguous  in  this  re- 
s|)ect,  it  may  be  well  doubted  whether  such  disclaimer  was 
really  necessary.  The  second  amended  answer,  although  it 
speaks  in  the  name  of  the  persons  of  the  corporation^  and  in 
part  professes  to  be  the  individual  answer  of  the  recorder  and 
marshal^  will  be  considered  by  the  court,  as  it  has  been  treated 
by  counsel,  as  the  answer  of  the  corporation. 

Certain  facts  appear  from  the  pleadings  and  proofs,  which 
it  will  be  well  to  state  in  their  chronological  order,  before 
investigating  those  that  are  controverted  and  about  which 
doubts  may  exist  These  are,  that  some  time  in  the  year  1846, 
Pettigrove  and  Lovejoy  took  up  the  land  claim  upon  which 
the  town  of  Portland  is  now  built,  and  occupied  it  until  the 
fall  of  1846.  That  the  claim  comprised  the  usual  amount  of 
such  claims,  640  acres,  and  that  during  the  time  P.  and  L: 
occupied  it,  they  laid  out  some  portions  of  it  in  blocks,  lots 
and  streets.  That  P.  and  L.  held  the  possession  of  the  claim 
under  what  were  called  the  land  laws  of  the  provisional 
government  of  Oregon,  the  title  being  in  the  United  States. 
That  in  the  month  of  September,  1848,.  said  P.  and  L.  aban- 
doned or  transferred  their  possession  toDaniel  H.  Lownsdale. 
That  some  time  in  1849,  Chapman  and  Coffin  became  inter- 
ested in  the  possession  with  D,  H.  L.  That  said  D.  H.  L., 
under  the  donation  act  of  27th  of  September,  1860,  became 
a  settler  upon  the  one-third  of  said  land  daim,  including  the 
premises  in  controversy,  and  by  virtue  of  the  necessary  resi- 
dence and  cultivation  thereon,  as  evidenced  by  the  donation 
certificate,  (Ex.  A.  p.  1,  Ev.)  became  the  legal  owner  thereof. 
That  said  D.  H.  L.  and  wife  did  convey  to  complainant  lota 
one  and  two  in  block  seventy-four,  by  deed  executed  on  the 
first  day  of  January,  1863 ;  also,  lot  three  in  said  block,  by 
deed  executed  on  the  twentieth  day  of  September,  1861.  (Ex. 
B.  and  0.  p.  1  and  2,  Ev.)  That  on  the  29th  day  of  April, 
1862,  the  common  council,  by  resolution,  adopted  the  plot  of 
the  city,  "drawn  by  John  Brady,  as  the  <Aty  plot'*  (Ex.  F.  p. 
9,  Ev.)  That  the  common  council,  by  an  ordinance  of  Aognak 
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-  -- 

2y  i860,  ftsaerted  the  strip  of  land  east  of  SVoht-street  to  be 
a  public  levee,  and  provided  for  ren:roving  all  obstnictions 
therefrom.  (Ex.  A.  ameiuL  ana.)  That  the  common  coun- 
cil, by  an  ordinance  of  June  14,  1861,  repealed  said  last  men* 
tioned  ordinance.  (See  Ex.  D.  p.  9,  Ev.)  That  said  council, 
by  an  ordinance  of  August  6, 1861,  asserted  said  strip  of  land 
to  be  private  property,  and  authorized  and  permitted  the 
holders  thereof  to  build  wharves,  wharf-houses  and  docks 
thereon.  (Ex  E.  p.  9,  Ev.)  That  the  corporation  assessed  the 
premises  in  1854  for  city  revenue,  and  that  on  the  10th  of 
April,  1855,  the  same  was  paid  to  ^^Thomas  J.  Holmes,  city 
collector,"  with  the  incidental  expenses  caused  by  the  delay, 
by  D.  H.  L.  (Ex.  O.  p.  10,  Ev.)  That  the  same  tax  was 
coDected  for  the  year  1858  by  "Z.  N.  Stansbury,  cily  col- 
lector,''  and  paid  by  D.  H.  L.  for  complainant.  (Ex.  H.  p. 
11,  Ev.)  That  D.  H.  L.,  by  a  notice  in  the  weekly  Oreganian, 
on  the  20th  of  April,  1851,  and  for  six  successive  weeks 
thereafter,  claimed  the  land  east  of  Front-street  as  private 
properly,  and  warned  all  persons  from  trespassing  thereon. 
(Ex.  I.  p.  11,  Ev.) 

The  complainant  claims  through  D.  H.  L.  by  a  paper  title, 
and  the  defendant  daims  of  the  same  person  by  a  dedication 
to  public  uses.  Both  parties  admit  the  title  of  D.  H.  L.  The 
paper  title  of  the  complainant  has  been  shown  beyond  ques- 
tion. He  is  shown  to  have  been  in  the  actual  possession  of  the 
premises  at  the  commencement  of  this  suit,  and '  from  the 
July  previous.  To  what  extent,  if  any,  the  premises  were 
actually  occupied  by  him  before  this  time,  does  not  distinctly 
appear ;.  but  the  title  draws  to  it  the  possession,  and  he  would 
be  presumed  to  have  it,  if  material  to  his  rights,  unless  the 
contrary  were  shown. 

The  defendant  alleges  that  the  dedication  was  originally 
made  by  P.  and  L.,  but  the  allegation  is  not  supported  by 
any  evidence  whatever;  but,  on  the  contrary,  the  evidence, 
so  far  as  it  shows  the  c(mdition  of  this  properly,  called  the 
levee,  during  the  time  it  was  occupied  by  P.  and  L.,  indi* 
cates  that  it  was  held  and  occupied  by  them  as  private  prop- 
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erty.  They  had  upon  it  a  private  wharf  and.  slanghter- 
house^  used  as  such.  (See  Ev.  Robinson,  p.  8 ;  Ev.  of  King, 
p;  11.)  But  if  the  fact  were  otherwise,  and  it  appeared, 
heyond  doubt,  that  P.  and  L.  did  made  such  dedicaticm,  it 
would  be  inunaterial.  They  had  nothing  in  the  land  to  dedi- 
cate. They  were  mere  occupaAts ;  held  only  the  naked  poe- 
sesBion,  which  terminated  with  such  occupancy,  and  could 
not,  by  iany  act  of  theirs,  charge  the  land  in  the  hands  of  any 
subsequent  occupant  with  any  easement  or  incumbrance 
whatever.  This  subject  was  fully  discussed  and  decided  in 
the  opinion  on  the  exceptions  for  impertinence.  But  the 
defendant  goes  further,  and  alleges  that  D.  H.  L.,  after  he 
came  into  possession  of  the  land  claim,  ratified  and  confirmed 
said  dedication  by  general  representations,  and  particular 
ones  to.  persons  to  whom  he  sold  lots  lying  contiguous  to  said 
levee.  This  allegation  is  unsupported  by  any  evidence  what- 
ever. From  the  fact  that  D.  H.  L.,  at  the  commencement  of 
this  suit,  had  been  in  possession  of  the  daim  only  twelve 
years,  and  no  proof  being  adduced  of  such  confirmation,  spec- 
ial and  general  representations,  although,  if  made,  they  must 
be  within  the  nlemory  of  many  of  the  residents  of  that  date, 
now  living,  and  within  convenient  reach  of  the  process  of  the 
court,  I  infer  that  the  allegation  is  absolutely  and  unquali* 
fiedly  untru^,  as  well  as  unproved. 

This  disposes  of  the  question  so  far  as  it  strictly  arises  on. 
the  pleadings;  but  on  the  hearing,  an  attempt  was  made  to 
show  a  special  and  original  dedication  by  D.  H.  L.,  jointly 
with  Chapman  and  CofiSn,  whom  he  had  admitted  into  the 
possession  with  him.  In  considering  the  effect  of  this  evi- 
dence, it  may  be  well  to  premise,  that  the  original  title  being 
shown  and  admitted  to  be  in  I),  H.  L,,  that  the  burden 
of  proc^f  rests  on  the  defendant  to  show  a  dedication..  It 
must  be  clear  and  satisfactory ;  and  where  it  consists  of  casual 
conversations  and  remarks,  frequently  indifferent  in  them* 
selves,  and  susceptible  of  various  construotiona  and  colorings, 
owing  to  the  prepossessions  of  the  witness,  it  should  be  closely 
scrutinized  and  unless  in  harmony  with  the  admitted  droom- 
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stances  of  the  case,  but  little  heeded.  The  aecurity  and  eer- 
tainty  of  the  title  to  real  estate  are  among  the  most  important 
objects  of  the  law  in  any  civilized  community.  Around  it 
the  law  has  thrown  certain  solemnities  and  formalities,  so 
that  the  fact  may  be  known  and  read  of  all  men.  What  a  man 
once  has  he  is  not  to  be  presumed  to  have  parted  with,  but  the 
fact  must  be  shown  beyond  conjectttre.  And  althou^,  in 
the  case  of  streets  and  public  grounds  in  towns,  from  the  na- 
ture of  the  case  a  dedication  may  be  shown  by  acts  resting  on 
parol,  they  must  be  of  such  a  public  and  deliberate  character 
aa  makes  them  generally  known,  and  not  of  doubtful  inten- 
tion. Of  this  character  are  the  exhibitions,  or  publishii^  of 
a  map  of  the  town,  with  certain  spaces  marked  aa  streets  or 
public  squares. 

But  to  recur  to  this  attempt  to  show  an  original  dedication 
on  the  part  of  D.  H.  L.  It  is  too  apparent  to  be  doubted, 
that  this  was  an  indirect  attempt  on  the  part  of  the  defendant 
to  avail  itself  of  the  release,  which  was  decided  to  be  invalid 
on  the  exceptions  to  that  portion  of  the  answer  for  imperti- 
nence. The  only  witnesses,  Chapman  and  iN'orris,  that  speak 
to  this  alleged  dedication  in  the  summer  of  1850,  upon  in- 
quiry, say,  that  it  was  the  controversy  which  resulted  in  the 
release  that  they  spoke  of.  Now,  the  nature  of  that  trajasac^ 
tion  appears  to  have  been  this.  D.  H,  X.,  from  the  time  of 
his  oocupati<»i  of  the  daim  up  to  July,  1850,  appears  to  have 
been  in  the  undisputed  possession  of  the  strip  of  land  east  of 
Front-street,  now  called  the  levee,  as  much  so  as  any  other 
part  of  the  claim  imdisposed  of.  No  one  has  been  produced 
who  ever  heard  even  of  any  dedication  of  it  by  any  one,  let 
alone  him,  to  the  public.  In  the  fall  of  1848  he  is  shown  to 
have  kept  a  private  wharf  upon  it,  and  charged  and  received 
wharfage.  The  vdtness  who  attended  the  wharf  swears  to  it. 
It  was  afterwards  carried  off  by  accident.  In  April,  1860, 
D.  H.  L.  had  the  town  surveyed  by  Short  This  strip  of  land 
was  then  laid  off  into  fractional  blod^  and  lots,  and  openly 
sold  to  the  public  By  this  survey,  Front-street,  instead  of 
eactanding  to  the  river,  was  bounded  on  the  east  by  a  line 
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parallel  with  the  west  side,  making  the  street  the  naual  width 
of  the  streets  in  the  town  and  allowing  the  streets  that  crossed 
it  at  right  angles  to  extend  to  the  water's  edge.  After  all 
this,  in  July  of  1850,  while  a  building  was  going  up  on  one 
of  these  blocks  east  of  Front^street,  Parish  commenced  a 
suit  against  the  builders  to  enjoin  them.  At  this  time,  D. 
H.  L.  was  in  San  Francisco.  He  came  home  soon  after  and 
said  to  Chapman,  who  had  been  ^acting  as  his  agent  in  his 
absence,  that  he  had  not  intended  to  have  that  piece  of  ground 
btuUt  upon,  but  intended  it  for  wharves.  This  is  the  only 
word  of  Lownsdale's  apart  from  the  written  release  tiiat  the 
defendant  has  shown,  pro  or  eon.,  on  the  subject  of  the  dedi- 
cation.  Does  it  imply  that  a  dedication  had  been  made,  or 
make  one!  Certainly  not>  even  when  considered  by  itself; 
but  when  coupled  with  his  continued  acts  of  ownership  and 
occupaticm,  before  or  since,  it  would  be  preposterous  so  to  con- 
clude. The  words  are  those  which  would  naturally  come  from 
the  owner  of  the  land,  who  found  that,  in  his  absence,  his  agent 
had  in  some  way  authorized  a  house  to  be  built  upon  it,  while 
he  had  reserved  it,  or  set  it  apart,  for  the  purpose  of  building 
a  wharf  upon  it  The  words  plainly  imply  a  private  owner- 
ship on  the  part  of  D.  H.  L.,  and  an  intention  to  have  used 
it  in  a  special  manner,  which  he  could  not  do  if  he  had  dedi- 
cated it  to  the  public.  However,  in  the  language  of  the  wit* 
ness.  Chapman,  for  the  purpose  of  'buying  peace,"  and  get- 
ting rid  of  the  suit  which  would  disparage  the  reputation  of 
the  new  town,  and  prevent  its  settlement,  a  compromise  was 
made,  by  which  Lownsdale,  Coffin  and  Chapman  agreed  to 
release  to  the  public  a  certain  portion  of  said  strip  of  land, 
that  is^  between  Maine  and  Washington  streets,  on  condition 
that  said  suit  should  be  dismissed.  This  condition  was  never 
performed,  and,  therefore,  the  release  never  took  effect. 

From  that  time  until  the  fall  term  of  the  court  in  which 
the  suit  was  pending,  and  could  be  dismissed,  the  understand- 
ing of  all  parties  was,  doubtIp<^»,  that,  according  to  the  terms 
of  that  compromise,  the  above-mentioned  portion  of  said  strip 
of  land  was  to  be  publia     This  period  was  about  a  month. 
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But  the  suit  was  not  dismisaed.     It  was  kept  hanging  over 
the  town,  and  retarding  its  growth^  to  the  special  injury  oi 
the  releasors.     Whatever  the  reason  was,  it  was  no  fault  of 
Lownsdale^  and  the  public  took  nothing  by  the  releafle.    I 
have  been  induced  to  state  what  appears  to  be  the  history  of 
the  transaction  which  is  now  sought  to  be  distorted  into  an 
absolute  dedicati(Hi|  by  keeping  out  of  sight  the  release  itself^ 
and  showing  the  general  impression  of  the  public,  and  the 
casual  conduct  of  tiie  releasors  after  it  was  made,  and  before 
it  was  not  known  that  its  conditions  would  not  be  complied 
with,  more  for  the  purpose  of  showing  that  the  claim  of  the 
defendant  is  without  any  merits  than  for  the  purpose  of  de- 
termining its  legal  consequences.     The  court  has  already  de- 
cided, in  the  opinion  (m  the  exceptions,  that  if  the  release  had 
been  unconditional,  being  a  mere  quit-claim  without  cove- 
nants, from  one  having  no  title,  nothing  but  the  naked  posr 
session,  it  could  not  be  set  up  against  an  after-acquired  title 
from  the  United  States.      Upon  this  question,  as  a  rule  of 
law,  there  can  be  no  doubt     The  authorities  go  in  one  un- 
broken current  to  that  effect    But  not  only  has  the  defendant 
failed  to  prove  a  dedication  to  the  public,  as  it  was  bound 
to  do,  but  the  evidence,  taken  together,  shows  quite  conclu- 
flively  that  there  never  was  any  such  dedication,  or  intention 
to  make  it,  apart  from  the  proceedings  connected  with  the 
release,  which  have  been  disposed  ol     The  map  drawn  by 
John  Brady,  from  the  surveys  of  Short,  is  in  evidence.     He 
lecognizes  and  identifies,  and  says  that  it  was  made  from  his 
BQTvejs.     It  is  without  datOj,  but  his  surveys  were  made;  in 
the  spring  of  1860,  and  he  says  he  saw  the  Brady  map  in 
Portland  in  IftSO.  From  an  inspection  of  that  map,  it  plainly 
appears  that  Front-street  is  bounded  by  two  parallel  lines. 
That  the  strip  of  land  between  the  east  line  of  said  street  and 
the  river  is  laid  off  into  fractional  blocks,  and  lots  varying  in 
depth  with  the  meanderingg  of  the  river.     This,  of  itself,  is 
rafiScient  to  decide  the  controversy,  nothing  being  shown  to 
the  contrary.  (See  map  drawn  hy  Jokn  B.  Brady  accompaam^ 
ing  Ex.  of  Ev.)  But  this  is  not  all;  the  defendant,  by  its  sol- 
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emn  act^  adopted  and  recognized  this  map  by  resolution  of 
the  common  council  of  April  29th)  1852.  (See  Ex.  F.  p.  9, 
Ev,)  In  the  year  1864  the  corporate  authorities  assessed  the 
premises  in  controversy  as  private  property,  and  collected  the 
tax  in  1855.  The  same  thing  was  done  in  1858.  D.  H.  L. 
has  always  claimed  this  property  as  private  properly,  and 
constantly  asserted  his  right  to  it,  by  notice  to  the  public,  by 
sales,  by  such  acts  of  actual  occupation  from  time  to  time  as 
it  was  susceptible  of,  and  by  payment  of  taxes  to  the  defend- 
ant An  J  again,  since  the  commencement  of  this  suit,  the 
defendant,  by  two  different  ordinances  of  its  corporate  au- 
thorities, have  deliberately  and  solemnly  admitted  that  the 
levee  was  private  property.    (See  Ex.  D.  and  E,  p.  9,  Ev.) 

To  conclude,  the  complainlint  is  the  legal  owner  of  the 
premises;  the  defendant  did,  and  was,  threatening  and  pro- 
ceeding to  do  the  trespasses  complained  of,  without  right  or 
authority  of  law.  So  far  as  appears  from  the  proofs  and  the 
pleadings  the  land  was  never  dedicated  to  the  public  by  any 
one,  much  less  the  grantor  of  the  complainant  A  decree 
will  be  rendered,  perpetually  enjoining  the  city  of  Portland, 
or  its  corporate  authorities,  of  whatever  name  or  kind,  from 
asserting  any  right,  title  or  interest  in  said  premises,  or  in 
any  way  trespassing  upon  them,  or  molesting  the  complainant 
in  the  possession  or  occupation  thereof,  and  that  he  reoovera 
his  costs  of  the  defendant 

WUliame,  Page  d  Oxbhs,  for  complainant 
Oartter  dt  MUehel,  for  defendant 
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Moses  seller  v.  steamship  pacific,  samitel 

J.  HENSLEY,  Claimant. 
In  Admiralty. — Cause  of  Contract,  CivU  and  Maritime. 

JI7I.T,  A.  D.  1861.    Adjoubited  fbom  Mat  Taaiic. 

''•    In  an  action  against  a  common  carrier,  the  libellant  makes  a  prim^ 

facie  ease,  on  the  production  of  the  receipt  of  the  carrier — "Re» 

ceived  in  f^ood  order."    But  these  words  do  not  constitute  an  agiee- 

>u«nt;  they  are  a  mere  recital,  and    may   be   contradicted  by  the 

en.rrier. 

^•Ti  the  federal  courts, .the  rule  of  law  is,  that  a  common  carrier 
^■Xay  limit  his  common  law  liability  by  an  e»pre8a  agreement,  so 
J^^r  as  the  law^  makes  him  an  insurer,  but  not  for  the  negligence 
himself  or  his  servants. 


^thing  short  of  an  express  stipulatk)n  will  constitute  such  an 
4^reement.     It  must  not  depend  upon  implication  or  inference,  or 
^^X^nflicting  and  doubtful  evidence.    Mere  notice  to  the  shipper  is  not 
Sufficient. 

^  Where  the  drayman  of  the  shipper,  on  the  delivery  of  a  package, 
takes  a  receipt  from  the  freip[ht-clerk  of  the  ship,  containing  the 
words,  "not  accountable  for  contents;"  this,  of  itself,  does  not  con- 
stitute such  an  agreement;  it  is  a  mere  ew  parte  proposition  on 
the  part  of  the  carrier,  after  the  receipt  of  the  package;  and,  to 
exonerate  the  carrier,  there  must  be  direct  or  unequivocal  evidence 
of  the  assent  of  the  shipper. 

6.  In  a  suit  in  rem^  it  is  not  neeeaaary  to  charge  the  ship  as  a  com- 
mon carrier;  but  the  rule  is  otherwise  where  the  suit  is  in  per* 
80nam.  But,  in  the  former  case,  it  must  appear  from  the  evidence 
that  the  ship  was  employed  in  the  bosineas  of  a  oonunon  carrier. 

t»  The  burden  of  proof  ia  upon  the  shipper^  to  show  the  value  of  the 
goods  InJTued. 

Deady^  J.  The  libel  in  this  cause  was  filed  on  the  22d  of 
April,  I86I9  and  alleges  that  on  or  about  the  25th  of  January, 
1861,  the  said  steamship,  being  about  to  depart  from  the  port 
of  San  Francisco,  on  a  voyage  to  the  port  of  Portland,  re- 
ceived from  the  libellant,  in  good  order,  one  case  containing 
two  looking-^asses,  of  the  valne  of  $450 ;  and  that  the  masr 
ter  of  said  steamship,  in  consideration  of  certain  freight  and 
average  to  be  paid  by  said  libeUant,  contracted  with  said  li- 
bellant to  convey  said  ease  and  its  contents  to  Portland  afore- 
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said,  and  there  deliver  the  same  to  the  libellant  in  good  order. 
That  the  said  master  caused  a  receipt  to  be  given  to  said  li- 
bellant, whereby  it  was  acknowledged  that  the  said  case  and 
contents,  marked  "M.  S.,  Portland,  locAing-glasses,^'  were  re- 
ceived on  board  said  steamship  "in  good  order."  That  the 
said  steamship  shortly  afterwards  departed  on  the  said  voy- 
age, and  that  by  the  negligence  of  said  master,  his  mariners 
and  servants  under  his  .charge,  said  looking-glasses  were  so 
damaged  as  to  be  wholly  lost  to  the  said  libellant,  to  his  dam- 
age $450. 

On  the  day  the  filing  of  the  libel  process  was  issued,  upon 
which  the  steamship  was  arrested  and  afterwards,  on  the  27th 
of  April,  Samuel  J.  Hensley  appeared,  made  a  claim  to  the 
ship  as  sole  owner,  and  answered  the  libel;  alleging,  sub- 
stantially, that  upon  information  and  belief  he  denies  all  the 
allegations  of  the  libel  in  the  manner  and  form  pleaded;  bat 
admits  the  receipt  of  the  case.  That  the  contents  were  in  bad 
order  at  the  time  of  delivery;  that  the  ofiicers  of  the  ship 
observed  it,  and  refused  to  give  the  drayman  who  brought  the 
case  to  the  wharf  a  receipt  as  for  goods  in  good  order,  but 
gave  him  one  containing  the  words,  "not  accountable  for  con- 
tents." 

The  receipt  actually  given,  as  appears  from  the  deposition 
of  the  drayman,  Frederick  Beeson,  to  which  it  is  attached, 
is  in  these  words:  "Received  from  A  Frank,  in  good  order, 
on  board  steamer  Pacific,  for  Portland. following  par- 
ages, marked  "M.  S.,  Portland,  one  case  of  looking-glasses; 
not  accountable  for  contents."  (Signed,)  'Thilips."  A, 
Frank,  spoken  of  in  the  receipt,  was  the  boss  drayman,  and 
Beeson  was  his  employee. 

From  the  testimony,  it  appears  that  a  Mr.  Adler,  in  San 
Francisco,  a  short  time  before  the  sailing  of  the  steamship, 
purchased  two  large  fancy  looking-glasses,  about  eight  feet 
in  length  and  three  feet  in  width,  for  the  libellant  That 
Adler  sent  them  to.  the  house  of  R.  A.  Swain,  a  crockery  and 
looking-glass  dealer^  to  be  packed  for  €ihippi|ig.  That  ikej 
were  packed  in  a  redwood  case  in  good  condition,  and  in  a 
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maimer  well  calculated  to  resist  the  ordinary  incidents  of  a 
voyage  to  Portland.  That  from  the  house  of  Swain  they 
were  taken,  with  ordinary  care,  on  a  spring  dray  to  the  wharf 
where  the  steamship  Pacific  was  loading.  That  the  case  was 
taken  from  the  dray  by  the  drayman,  assisted  by  Philips,  the 
freight  clerk  of  the  steamship,  and  placed  on  the  wharf  along- 
side of  the  steamship ;  Philips  giving  the  drayman  the  receipt 
above  mentioned,  with  the  words,  "not  accountable  for  con- 
tents," because  the  case  contained  looking-glasses,  saying  that 
it  was  the  customary  way  of  receipting  for  such  articles.  The 
case  was  in  good  order  at  the  time,  and  also  the  contents,  so 
far  as  either  the  drayman  or  clerk  observed,  and  there  does  | 

not  appear  to  have  been  any  suspicion  by  them  that  the  fact 
was  otherwise.    The  case  lay  on  the  wharf  about  twenty-four  I 

hoars,  when  it  was  stowed  between  decks.     On  the  27th  of  I 

January  the  ship  sailed  for  Portland,  and  arrived  here,  after  I 

a  usual  voyage,  on  Sunday  morning  following.      The  case  ' 

was  discharged  upon  the  wharf  of  Couch  &  Flanders^  and  j 

upon  taming  it  over  in  discharging,  a  rattling  was  heard  i 

inside  as  of  broken  glass.       On  Monday  morning,  Adolph  I 

Miller,  the  drayman  of  the  libellant,  went  to  the  wharf  to  get  < 

the  case.  As  soon  as  he  got  there  he  heard  from  some  one 
on  the  wharf  that  the  glt^sses  in  the  case  were  broken.     The  ' 

case  was  standing  on  end  on  the  wharf ;  Captain  Flanders,  . 

the  wharfinger,  was  delivering  freight  at  the  time  for  Philips 
the  freight  clerk,  who  was  temporarily  absent.   Miller  looked  I 

at  the  case,  and  observed  on  the  side,  about  eighteen  inches  * 

from  one  end,  that  there  appeared  to  have  been  a  sharp  in-  . 

strument,  or  thing  like  a  crowbar,  thrust  through  the  board- 
ing of  the  case,  which  splintered  the  board  inwardly.     That  J 
he  saw  through  the  crack  or  hole  that  the  glass  was  broken ;  ' 
that  the  pieces  of  glass  were  wedge-shaped;  that  the  cracks                              { 
radiated  from  a  common  centre  as  if  the  glass  had  been  struck 
by  some  hard,  sharp-pointed  instrument     Miller  refused  to 
receipt  for  the  case  in  good  order ;  Flanders  proposed  that  it 
Bfaotdd  be  taken  to  the  store  of  the  libellant;  that  one  of  the 
diip'fl  officers  should  go  with  it,  and  there  it  should  be  opened 
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and  the  damage  ascertained.  Thereupon  the  case  was  put 
on  the  dray,  when  Poole,  the  purser  of  the  ship,  came  up  and 
said,  thcA  case  should  not  go  until  the  freight  was  paid.  This 
was  contrary  to  the  usual  custom  of  the  ship,  wili  well-known 
consignees,  resident  in  Portland,  of  whom  the  libeHant  ap- 
pears to  be  one.  The  result  was,  that  the  case  was  taken  by 
Miller,  under  the  direction  of  Flanders,  into  the  warehouse 
of  the  wharfinger,  where  it  still  remains.  The  board  that  had 
the  hole  in  it  has  been  produced  in  court  by  the  claimant  It 
came  in  two  parts,  on  taking  it  off  the  case.  It  appears  to 
have  been  broken  in  by  a  blow  from  the  ontside,  and  upon 
either  side  of  the  opening  is  a  bruise  about  two  inches  in 
length,  as  if  made  by  some  hard  substance  pressing  between 
the  edges,  and  stained  of  that  dark  iron  color  which  iron 
imparts  to  fresh  wood  when  pressed  hard,  against  it  The 
glass  is  between  one-fourth  and  three-sixteenths  of  an  inch 
thick;  no  fragments  of  the  ornaments  have  been  observed 
among  the  pieces  of  glass  in  the  case.  There  is  no  evidence 
that  any  of  the  fastenings  used  to  secure  the  glasses  in  their 
position,  have  given  away. 

The  only  witness  who  differs  from  this  statement  of  the 
facts,  is  Burns,  the  first  officer,  and  he  says  that  he  was  pres- 
ent when  the  drayman  brought  the  case  to  the  wharf  in  San 
Francisco.  That  he  assisted  in  removing  it  from  the  dray; 
that  he  heard  a  rattling  among  the  contents  at  the  time,  and 
that  the  freight  clerk  gave  the  receipt^  "not  accountable  for 
contents,"  at  his  direction  and  instance,  because  the  contents 
appeared  not  to  be  in  good  order.  That  he  superintended 
stowing  the  case ;  that  it  was  done  carefully,  but  that  every 
time  it  was  moved,  from  San  Francisco  to  Portland,  the  con- 
tents rattled  as  if  broken. 

Philips,  the  freight  clerk,  and  Beeson,  the  drayman,  di- 
rectly contradict  Bums  as  to  what  took  place  upon  receipt  of 
the  case.  Both  are  interrogated  upon  this  point  directly,  and 
both  say,  in  unqualified  terms,  that  he  was  not  present;  that 
the  clerk  gave  the  qualified  receipt,  not  on  account  of  the 
condition  of  the  package  or  its  oonteats,  but  because  of  their 
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kind  and  quality.  The  receipt  supports  the  Btatement  of  the 
derk  and  drayman,  and  directly  contradicts  that  of  Bums. 
It  does  not  assert  that  the  goods  are  damaged,  but  the  oppo- 
site— that  they  are  "in  good  order J^  Philips  heard  no  rat- 
tling in  the  case,  until  it  was  put  on  the  wharf  at  Portland, 
when  Bums  called  his  attention  to  it.  At  the  time  of  taking 
the  case  on  board,  Philips  remembered  that  Bums  called  out 
to  him,  and  asked  him  what  was  in  it  Philips  told  him. 
Bums  then  said  there  was  something  rattling  in  it;  but  Phil- 
ips did  not  hear  it  The  case  was  a  large  one,  and  seems  to 
have  been  the  only  one  of  the  kind  shipped  that  voyage.  It  is 
hardly  credible  that  if  Bums  had  on  the  day  before  been  pres- 
ent, when  the  drayman  brought  the  case  to  the  wharf,  had 
assisted  in  taking  it  off  the  dray,  had  observed  the  words, 
^booking-glasses,''  on  the  case,  had  heard  them  rattle  as  if 
broken  or  loose,  and  on  that  account  had  dictated  to  the 
<»lerk  an  unusual  receipt,  against  the  wifeheb  of  the  drayman,' 
that  he  should,  when  superintending  the  stowing  of  the  case 
the  next  day,  with  the  case  before  him,  turn  to  th<d  freight 
<iitTk  on  the  wharf,  and  ask  him  what  was  in  it. 

As  a  rule  of  law^  the  libellant  makes  a  prima  facie  case  on 
the  production  of  the  receipt,  containing  the  words,  "re- 
ceived in  good  order.*'  It  has  been  contended  that  the 
claimant  cannot  contradict  this  recital;  but  I  think  other- 
wise. The  words,  "in  good  order,"  are  like  the  rckrital  of 
any  fact  in  an  ordinary  receipt  for  money,  open  to  contra- 
diction or  explanation.  They  do  not  constitute  an  agreement, 
although  contained  in  one.  But  the  burden  of  proof  is  on 
the  claimant  He  must  show  the  fact  affirmatively  that  the 
goods  were  not  in  good  order,  or  he  is  bound  by  the  recital  in 
the  receipt  This  he  has  failed  to  do;  and,  on  the  contrary, 
the  libellant  has  satisfactorily  shown,  aliunde,  the  receipt, 
that  the  case  and  its  contents  were  in  good  order  at  the  time 
of  delivery  to  the  ship. 

But  the  claimant  contends,  that  the  words  in  the  receipt^ 
"not  liable  for  eontents,"  constitute  a  special  agreement,  by 
whidi  the  steamship  and  her  owners  are  exempted  from  all 
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liability  as  iBSurers,  and  Tequires  of  them  only  the  exercise  of 
that  ordinary  diligence  and  care  which  the  law  exacts  from 
any  ordinary  bailee  for  hire. 

The  question  of  how  far  a  common  carrier  can  limit  his 
common  law  liability,  by  special  agreement  with  the  shipper, 
has  been  thorou^ly  and  ably  argued  by  counsel.  The  au- 
thority of  the  courts  of  New- York  has  been  relied  on  by  the 
libellant  for  maintaining  the  old  common  law  rule,  that  com- 
mon carriers  are  insurers;  that  the  law  makes  them  so;  tiiiat 
aQy  agreement  diminishing  this  liability  is  void,  as  contrary 
to  public  policy,  encouragixiig  fraud,  and  productive  of  liti- 
gation. 

While  I  think  that  any  innovation  upon  the  common  law 
role  will  always  be  found  the  cauBe  of  more  harm  than  good, 
yet  I  think  this  court  is  bound  by  the  authority  of  the  case 
of  The  Nevhjersey  Steam  Navigation  Company  v.  M.  Bank, 
6  How.  B.  344.  In  that  case  the  court  held,  that  a  common 
carrier  might,  by  special  agreement  with  the  shipper,  limit 
his  liability  as  an  insurer,  but  not  for  the  negligence  of  him- 
self or  servants.  But  they  further  held,  that  "the  burden  uf 
proof  lies  on  the  carrier''  to  show  such  an  agreement,  and 
that  "nothing  short  of  an  express  stipulation,  by  parol  or  in 
writing,  should  l)e  permitted,  to  discharge  him  from  duties 
which  the  law  has  annexed  to  his  employment  The  exemp* 
tion  from  these  duties  should  not  depend  upon  implication  or 
inference,  founded  on  doubtful  and  conflicting  evidence,  but 
should  be  specific  and  certain,  leaving  no  room  for  contro- 
versy between  the  parties."  Tried  by  this  rule,  do  the  words 
in  the  receipt,  under  the  circumstances,  constitute  snoh  an 
agreement  i  If  they  do,  th^  although  the  case  was  in  good 
order  when  delivered  to  the  steamship,  the  shipper  takes  all 
risks,  except  those  which  arise  from,  or  are  incurred,  by 
reason  of  the  negligence  of  the  carrier;  and,  further,  the 
burden  of  proof  is  upon  the  shipper,  to  show  that  the  in- 
jury resulted  from  such  negligence,  and  not  from  accident, 
which  ordinary  care  and  diligence  could*  have  guarded 
against;  or,  in  other  words,  una4)oidable  accident     No  mars 
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fwiice  to  the  aliipper  of  euch  intention  on  the  part  of  the 
carrier  is  soffioient  to  constitate  groeh  an  agreement,  or  raise 
the  presumption  that  tiie  dbipper  acquiesced  in,  or  consented 
to,  the  terms  of  such  notioe.  The  obligation  of  an  insurer 
(acts  of  God  and  the  public  enemies  exeepted)  are  imposed 
upon  the  common  carrier  by  law,  and  oannot  be  avoided  by 
any  expression  of  intention  on  his  part  so  to  do,  without  the 
express  assent  of  the  shipper  to  sudi  intention.  As  the  court 
says,  in  the  case  just  quoted,,  ^^If  any  implication  is  to  be  in- 
dulged  from  the  delivery  of  goods,  under  the  general  notice,'* 
(that  the  carrier  would  not  be  responsible,)  ^4t  is  as  strong 
that  the  owner  intended'  to  insist  upon  his  rights,  and  the  du« 
ties  of  the  carrier,  as  it  is  that  he  assented  to  their  qualiflca*- 
iionJ'  (N.  J.  a.  Nav.  Co.  v.  M.  Bank,  6  Row.  844 ;  Hollia- 
ter  V.  N(wlen,  19  Wend.  284.)  When  the  clerk  (Philips) 
inserted  in  the  drayman's  receipt  the  words,  ^'not  accountable 
for  contents,"  it  was  an  esu  parte  proposition  by  the  ship  of' 
ter  the  receipt  of  the  goods,  without  the  knowledge  or  assent 
of  the  shipper. 

The  drayman,  Beeson,  was  a  mere  bailee  for  hire,  to  take 
goods  to  the  wharf  and  deposit  them  in  the  charge  of  the 
ship.  Such  employment  of  itself  gave  him  no  authority  to 
make  any  contract  for  the  shipper,  or  assent  to  any  proposi* 
tion  on  the  part  of  the  carrier  to  qualify  his  liability.  The 
evidence  shows  that  the  draynian  informed  the  shipper  of  the 
terms  of  the  receipt  immediately,  and  because  the  shipper 
did  not  reclaim  the  case,  but  allowed  it  to  remain  with  the 
carrier,  it  is  daintod  that  he  assented  to  the  proposition,  and 
is  bound  by  it  But  this  would  be  to  establish  such  an  agree- 
ment ^n>y  implication  and  inference,"  when  the  '^implication 
and  inference*  is  just  as  strong  that  tiie  shipper  intended  to 
insist  upon  his  rights  and  the  liability  of  the  carrier. 

Besides  the  evidence  shows  that  the  shipper  was  not  merely 
passive,  but  that  he  at  once  expressed  his  dissatisfaction  to 
the  drayman  in  strong  terms,  and  that  the  drayman  commu- 
nicated the  fact  to  the  derk  soon  after,  and  while  the  case 
was  on  the  wharf.      As  to  the  custom  which  Philips  speaks 
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about^  not  to  sign  for  ^Qooking-gla8se%''  ludesB  the  worda^ 
^^not  responsible  for  conlBnts"  were  in  the  receipt;  as  a  mat^ 
ter  of  fact^  it  appears  to  hare  depended  upon  the  whim  or 
caprice  of  the  person  receiving  goods  at  the  time*  But  if  it 
were  otherwise,  it  makes  no  difEerenoe.  The  law,  and  not 
such  a  custom,  ascertains  and  determines  the  rights  and  lia* 
bilities  of  shippers  and  common  carriers.  Such  pretences  of 
custom  as  this  appears  to  be,  if  allowed  to  modify  the  law  of 
the  land,  would  place  it  in  the  power  of  common  carriers  to 
make  and  unmake  the  law  as  they  choose. 
;  I  conclude,  therefore,  that  these  words^  '^not  responsible 
for  contents,''  amount  to  nothing,  and  in  no  way  affect  the 
rights  of  the  shipper  or  the  liability  of  the  carrier.  This  be- 
ing the  case,  and  it  appearing  that  the  goods  were  '^received 
in  good  order,"  the  burden  of  proof  lies  on  the  carrier  to  show 
that  the  injury  to  the  goods  arose  from  the  only  exeeptions  to 
his  liability— that  iB,-4he  act  of  God  or  the  public  enemies — 
neither  of  which  is  pretended  or  attempted.  This  view  of  the 
case  makes  it  unnecessary  to  determine,  as  a  matter  of  f act, 
how  the  glasses  were  broken.  If  the  truth  ia  ever  known,  it  is 
not  unlikely  that  it  will  be  found  that  eitiier  by  accident  or 
wantonly,  some  iron  instrument,  aa  a  crow-bar,  was  thrust 
through  the  board  produced  in  court ;  that  it  passed  through 
some  of  the  openings  in  the  top-mounting  of  the  glass  next 
to  that  side,  without  harming  them,  and  then  struck  the  plate^ 
of  the  other  glass  near  to  the  base  or  bottom,  and  broke  it^ 
The  glasses  were  packed  in  the  case  in  a  reverse  position,  and 
that  this  happened  during  the  twenty-fcFur  hours  that  the  case 
was  lying  on  the  ship's  wharf  at  San  Francisco.  The  case  has 
remained  in  the  possession  of  the  agents  of  the  ship  and  tho 
claimant,  and  if  they  thought  it  would  tend  to  establish  the 
fact,  that  the  package  was  not  in  good  order  when  received^ 
they  might  have  opened  it^  and  had  an  examination  made  of 
its  condition, 

A  point  was  made  in  the  agreement  for  ike  claimant,  that 
the  libel  did  not  charge  that  the  steamship  was  anployed 
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a  oommon  carrier,  and  that  therefore  the  ship  ^as  cmly  liable 
as  a  inrivate  carrier.  Upon  the  examination  of  the  authoriti^ 
and  precedents  within  my  reach,  I  find  the  practice  to  be, 
that  when  the  suit  is  in  personam,  against  the  master  ot 
owners  of  the  vessel,  it  is  necessary  to  charge  them  in  the 
libel  as  common  carriers,  or  they  will  only  be  held  to  thfe 
liability  of  private  carriers.  (Story  on  Bail.  §  504.)  Bnt 
when  the  suit  is  m  rem,  as  in  this  instance,  the  mle  seems  to 
be  otherwise.  Because,  I  suppose  it  would,  to  say  tie  least, 
be  inaccurate  to  charge  an  inanimate  thing,  as  a  ship,  which 
is  only  the  yehicle  of  carriage,  as  a  common  carrier. 

The  suit  proceeds  against  the  ship,  as  k  ship ;  btit,  I  think, 
to  hold  her  to  the  responsibility  of  a  common  carrier,  it  must 
appear  in  the  proof  that  sh^  was  employed  by  her  owners,  or 
those  having  charge  of  her,  for  that  purpose  at  the  time.  No 
testimony  appears  to  have  been  taken  for  this  direct  purpose, 
but  incidentally  it  appears  all  through  the  evidence  suffi- 
ciently to  make  the  fact  undoubted. 

The  only  remaining  question  is  the  amount  of  the  damages. 
Without  determining  at  what  port  the  value  of  the  goods 
should  be  estimated,  I  have  concluded  to  take  the  testimony 
of  Leopold  Qreenbury  as  to  the  value  of  the  glasses.  He  is 
the  only  person  that  speaks  of  their  value,  who  saw  theili. 
He  was  the  salesman  of  Swain,  the  house  where  the  glasses 
were  packed.  Selling  looking-glasses  is  his  business.  All 
the  rest  of  the  testimony  to  this  point  is  mere  guess-work  of 
parties,  without  any  special  knowledge  of  the  trade,  or  the 
particular  articles  in  question.  Besides,  the  burden  of  proof 
lies  on  the  libellant  to  show  the  value  of  the  goods.  The  car- 
rier is  not  presumed  to  have  any  special  knowledge  or  means 
of  information  on  the  subject.  It  is  no  hardship  for  the  libel- 
lant to  make  his  proof.  He  knows  what  he  gave  for  the 
glasses.  It  would  have  been  easy  to  have  taken  the  deposi- 
tion of  some  member  of  the  house  in  San  Francisco,  where 
the  glasses  were  purchased,  or  of  his  agent,  Mr.  Adier,  who 
purchased  them  for  him.  The  (xmsBion  on.  the  part  of  the 
libellant  to  do  this,  is  well-calculated  to  make  the  impression 
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that  the  teatunonj  would  not  support  his  claim  for  damages 
to  the  anumrU  of  $450.  Greenbury  swears  that  the  glasses 
were  worth  $150  apiece  at  wholesale,  and  $200  at  retail^ 
somewhat  owing  to  the  customer.  Take  the  mean  difference 
between  the  two  sums — $175  apiece — making  $350  for  the 
two,  and  add  interest  at  the  rate  of  ten  per  cent  per  annum 
for  six  months,  $17,  making,  in  all,  the  sum  of  $367,  for 
which  a  decree  will  be  entered  for  the  libellant  and  for  costs. 

Williams  d  Nugent,  for  libellant 
Shattrick^  for  claimant 


CHARLES  EDWARDS  v.  STEAMSHIP  PANAMA. 

United  States   District   Court,    Oregon. — In   AdmiraUy* — 
Cause,  Civil  and  Maritime,  for  Pilotage. 

Eeptembeb  Texh,  a.  D.  1861. 

1.  In  a  rait  between  third  person,  the  Talidity  of  a  branch  wamnt 
to  act  as  pilot  cannot  be  inquired  into,  where  the  same  appears 
upon  its  face  to  haye  been  regularly  issued. 

2.  The  possession  and  exhibition  of  the  warrant  anthoriee  the  master 
of  a  ship  to  treat  the  holder  as  a  re.sjularly  constituted  pilot,  and^ 
between  third  persons,  is  conclusive  evidence  that  the  conditions 
which  the  law  attached  to  the  appointoient  have  been  complied 
with. 

8.  The  territory  of  Washington  has  power  to  pass  pilot  laws,  pilotage 
being  "a  rightful  subject  of  Ie;:risIation." 

4.  The  act  of  Congress,  August  7th.  1789,  is  not  a  grant  of  power 
to  the  States  to  pass  pilot  laws,  but  merely  a  legislative  recogni- 
tion that  the  power  is  concurrent  in  the  States  and  the  United 
States. 

5.  Does  the  act  of  Cougrees,  March  2d,  1887,    include  a   territory  T 

Queref 

6.  Whenever  Congress  exercises  the  power  of  passing  pilot  laws,  ao 
far  the  power  becomes  exchiBire  in  Congress.  All  prior  laws  of 
the  States,  within  the  purview  of  such  enactments,  are  abrogated^ 
and  cease  to  have  effect. 

7.  Tha  act  of  Oongreea,  August  80th,  1862,  provides  for  the  employ- 
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ments  of  pilots  on  TesselB,  propelled  in  whole  or  in  part  by  steam, 
engaged  in  carrying  passengers  in  any  of  the  bays,  lakes,  rivers,  or 
other  navigable  waters  of  uie  United  States. 

8.  This  act,  as  to  such  vessels  and  to  that  extent,  supersedes  all  State 
laws  as  to  the  employment  of  pilots. 

9.  In  the  construction  of  the  law  of  Congress,  its  operation  is  not  to 
be  restrained  because  of  the  existence  of  State  laws  regulating  the 
employment  of  pilots  on  such  bays,  lakes  or  rivers.  Ther^  is  no 
presumption  that  Congress  did  not  intend  to  abrogate  the  State  law. 
On  the  contrary,  the  power  being  primarily  in  Congress,  and  only 
exercised  by  the  States  by  the  sufferance  of  the  former  in  case  of 
conflict,  the  presumption  is  rather  the  other  way. 

Deady,  J.  The  libel  in  this  cause  was  filed  on  the  27th  of 
March,  1861,  and,  after  the  formal  allegations  avers  that  the 
libellant,  on  the  17th  of  March,  1861,  and  thereafter,  was  a 
duly  licensed  pilot,  for  the  Columbia  River  bar,  according  to 
the  laws  of  Oregon,  and  attached  to  the  pilot-boat  California, 
on  said  bar*  That  on  the  said  17th  day  of  March,  the  libel- 
lant boarded  the  said  steamship  Panama  "just  outside"  said 
bar,  and  offered  his  services  as  pilot  to  conduct  said  steamer 
over  said  bar  to  the  port  of  Astoria,  in  Oregon.  That  the 
said  steamship  at  the  time  was  bound  in,  and  the  said  libel- 
lant was  the  only  duly  authorized  pilot  on  board  said  steam- 
ship on  the  said  day,  and  the  first  pilot  who  offered  his  ser- 
vices to  her  that  day  outside  the  bar. 

That  on  the  22d  of  March,  in  the  year  aforesaid,  the  said 
steamship  being  bound  outward,  the  said  libellant  hailed  said 
steamship  at  the  port  of  Astoria,  and  offered  his  services  to 
conduct  said  steamship  as  pilot,  across  said  bar  to  the  sea. 
That  libellant  was  the  first  pilot  who  offered  his  services  to 
said  steamship  on  said  "occasion,"  and  that  there  was  no  pi- 
lot on  said  steamship  "at  the  time."  That  said  steamship, 
when  inward  bound,  on  said  17th  of  March,  drew  fourteen 
feet  of  water,  and  that  libellant  is  entitled  to  full  pilotage 
therefor,  the  same  being  twelve  dollars  per  foot,  in  all,  the 
sum  of  $168.  That  when  outward  bound,  on  the  said  22d 
of  March,  she  drew  thirteen  feet  of  water,  and  that  libellant 
10  entitled  to  half  pilotage  therefor,  the  same  being  six  dol- 
lars per  foot,  in  all,  the  sum  of  $78.  That  said  sums  of  money 
xemain  due  and  unpaid  to  libellant 
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TJpon  the  filing  of  the  libel,  process  was  issued  upon  which 
the  steamship  was  arrested,  and  on  the  same  day  she  was  dis- 
charged, on  the  stipulation  of  John  H.  Couch  and  C.  H. 
Lewis.  Afterwards,  on  May  the  first,  of  the  year  aforesaid, 
Benjamin  Halladay  and  E.  Flint  filed  a  claim  and  answer  as 
owners  of  said  steamship,  and  admit  the  allegations  of  the 
libel,  except  as  follows:  They  deny  that  the  libellant  "was 
duly  authorized  according  to  law,  that  is,  according  to  the 
laws  of  the  State  of  Oregon  and  the  statutes  of  the  United 
States,  in  such  case  mad-a  and  provided,  to  pilot  ocean-going 
steamships  carrying  passengers.  They  deny  that  the  libel- 
lant was  the  first  pilot  who  offered  his  services  to  said  steam- 
ship on  the  17th  day  of  March,  or  on  the  22d  day  of  March 
aforesaid,  and  therefore  that  the  libellant  is  not  entitled  to 
receive  the  said  sums  of  money  for  pilotage.  The  answer 
then  averS;  "that  at  the  time  the  libellant  boarded  the  steam- 
ship outside  the  bar,  Moses  Rogers,  a  pilot  duly  authorized 
and  licensed,  in  accordance  with  the  statutes  of  the  United 
States  as  first  pilot  on  steamboats,  to  pilot  steamboats  cany- 
ing  passengers  on  the  waters  of  the  Columbia  bar,  coast  and 
Puget  Sound,  and  to  San  Francisco,  California,  was  on  board 
the  said  steamship  Panama,  and  had  charge  and  control  of 
her  as  pilot,'^  and  "that  said  Moses  Rogers  did  pilot  said  ship 
on  the  above  occasicm,  from  the  high  sea  over  the  Columbia 
bar  to  the  port  of  Astoria."  That  at  the  date  aforesaid,  said 
^"TRogers  was  a  duly  licensed  bar  pilot^  according  to  the  laws 
of  the  territory  of  Washington,"  regulating  "pilotage  on  the 
Columbia  River  bar  and  Shoalwater  Bay,  passed  February 
28th,  1854."  That  on  the  22d  of  March,  1861,  said  "Moses 
Rogers  was  the  first  duly  authorized  and  licensed  pilot  ac* 
cording  to  law,  to  take  charge  of  and  pilot  an  ocean-going 
steamboat  carrying  passengers,  whp  offered  his  services  to  the 
master  of  the  Panama,  and  that  said  Rogers  did  on  that  day 
go  on  board  of  said  steamship,  take  charge  of,  and  pilot  her 
across  the  bar  to  sea."  That  said  vessel  is  an  ocean-going 
steamship,  propelled,  in  whole  or  in  part,  by  steam;  and  that 
on  the  said  17th  and  22d  of  March,  the  said  steamship  was 
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proflecoting  a  voyage  tTcm  the  port  of  San  Francisco  to  the 
port  of  Portland,, and  that  on  such  voyage  she  was  employed 
in  carrying  freight  and  passengers. 

On  the  first  of  July  thereafter,  the  libellant  filled  an 
amended  libel,  and  admits  that  (m  the  said  17th  of  March 
said  BogerSy  ^^a  person  pretending  to  be  a  duly  authorized 
pilot,  was  on  board  said  steamship  Panama,"  and  piloted  her 
across  the  bar  to  the  port  of  Astoria,  but  avers  that  libellant 
offered  his  services  before  B<^rs  did.  Admits  the  same  as 
to  the  voyage  out  on  the  22d  of  March  and  avers  that  libellant 
^^hailed  the  said  steamship,  and  offered  his  services  as  pilot/' 
before  Bogers  did.  That  said  Bogers  pretends  to  be  an  au-^ 
thorized  pilot  by  virtue  of  a  license  from  one  Pitfield,  "a  per- 
son pretending  to  be  a  supervising  inspector  of  the  fourth  dis- 
trict of  the  United  States."  That  ^Hf  said  license  is  genuine," 
it  does  not  authorize  said  Bogers  to  pilot  steamships  over  the 
Columbia  Biver  bar.  Admits  that  Bogers,  at  the  dates  afore- 
said, had  a  license  as  pilot  on  the  Columbia  Biver  bar  from 
the  board  of  pilot  commissioners  of  Washington  Territory,  by 
virtue  of  the  said  act  of  1854,  of  said  territory;  but  avers 
that  Bogers  never  performed  the  conditions  imposed  by  said 
law,  and  on  that  account  said  license  never  took  effect  That 
said  act  of  1854  has  long  since  been  repealed,  and  that  all 
licenses  issued  under  it  became  void  on  such  repeal.  Admits 
that  the  steamship  Panama  is  an  ocean-going  vessel,  pro- 
pelled, in  whole  or  in  part,  by  steam,  engaged  at  the  dates 
aforesaid  in  carrying  freight  and  passengers  between  San 
Francisco  and  Portland,  and  avers  that  she  also  sails  to  the 
port  of  Victoria,  in  British  Columbia,  and  that  she  was  regis- 
tered as  a  "vessel  trading  to  and  with  a  foreign  port" 

Prom  the  evidence,  it  appears  that  the  libellant  was  con- 
stituted a  bar  pilot  of  the  Colimoibia  Biver  bar,  under  a  law  of 
the  State  of  Oregon,  "approved  October  17th,  1860,"  by  a 
warrant  from  the  ^Hboard  of  pilot  commissioners,"  bearing 
date  January  22,  1861.  That  Moses  Bogers  was  constituted  a 
bar  pilot  of  the  Columbia  Biver  bar  under  a  law  of  Washings 
ton  Territory,  passed  February  28,  1854,  by  a  warrant  of 
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the  'T)oard  of  pilot  commissioners"  of  that  territory,  bearing 
date  "January  13th,  1860."  .  In  the  argument  for  libellant 
it  is  contended,  that  this  warrant  is  without  legal  effect,  be- 
cause it  is  said  that  Eogers  did  not  give  bond,  or  keep  a  suita- 
ble boat  on  the  bar.  Sogers  is  not  a  party  to  this  suit,  and  the 
steamship  cannot  be  held  liable  for  any  want  of  authority  on 
his  part  as  pilot,  which  is  not  apparent.  The  exhibition  of 
his  warrant  entitled  him  to  be  treated,  and  requires  the  ship 
to  receive  him,  as  prima  facie  a  pilot  By  the  law  of  Wash- 
ington Territory  he  "is  authorized  to  take  charge  of  any  ves- 
sel requiring  his  services,  but  shall  first  show  the  master  his 
warrant."  Upon  the  production  of  the  warrant  by  Rogers  the 
master  had  a  right  to  presume  that  the  conditions  of  his  ap- 
pointment (if  any  were  made)  had  been  colnplied  with  to  the 
satisfaction  of  the  commissioners,  who,  by  law,  have  complete 
control  of  the  subject,  and  may  suspend  or  remove  any  pilot, 
"and  appoint  another  in  his  place."  It  is  true,  that  the  law 
of  1854  requires  a  pilot,  "before  entering  upon  the  duties  of 
his  office,  to  give  bond  to  the  commissioners."  But  it  does 
not  require,  or  allow,  that  he  shall  keep  the  bond  to  exhibit, 
or  that  the  warrant  shall  show  uxK>n  its  face  that  the  bond  is 
given.  The  law  does  not  expressly  say  that  the  bond  shall 
be  given  before  the  warrant  issues,  or  at  the  time;  but  it  is 
fair  to  presume  that  it  so  intends,  and  the  commissioners  who 
take  the  bond  would  require  that  it  be  so  done.  Besides,  the 
pleadings,  on  the  part  of  the  libellant,  do  not  allege  any 
specific  condition  or  act  that  Rogers  failed  to  perform.  The 
amended  libel  avers,  that  the  libellant  "is  informed  and  be- 
lieves said  Rogers  never  fulfilled  the  conditions  imposed  by 
said  law,  and  upon  the  fulfilment  of  which  said  license  was 
to  take  effect"  This  allegation  is  altogether  too  indefinite  and 
uncertain  to  put  the  claimants  upon  the  proof  of  any  thing  in 
relation  to  such  conditions.  The  amended  libel  also  alleges, 
that  the  pilot  act  of  Washington  Territory  of  1854  'Tias  Icmg 
since  been  repealed,  "and  that  said  warrant,  on  that  account, 
"is  now  utterly  void,  and  of  no  effect."  The  fact  appears  to 
be,  that  on  January  31st,  1861,  the  fourth  section  of  the  act 
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of  1854  was  repealed,  and  another  section  enacted  in  its  place 
requiring  each  pilot  to  keep  a  boat  on  the  bar  "of  not  less 
than  fifty  tons  burden/^  while  the  fourth  section  of  the  act  of 
1854  only  requires  the  pilot  to  keep  such  boat  "as  the  com- 
missioners might  approve."  This  was  no  repeal  of  the  law  as 
such,  and  in  no  way  makes  the  warrant  before  granted  to 
Eogers  ^*void,  and  of  no  effect."  It  only  imposed  a  fixed  rule 
on  the  pilot  in  relation  to  the  kind  of  boat  he  should  keep, 
instead  of  leaving  it  to  the  discretion  of  the  commissioners  as 
before.  But  it  is  further  insisted,  on  the  part  of  the  libellant 
that  a  territory  has  no  authority  to  pass  pilot  laws,  and  that 
the  warrant  to  Rogers  is  invalid  on  that  account  The  argu- 
ment proceeds  upon  the  asstunption  that  the  act  of  Congress, 
August  7th,  1789,  grants  the  power  to  Stales  to  pass  pilot 
laws  and  that  as  territories  are  not  included  in  the  word 
States,  they  have  no  power  to  legislate  on  the  subject  Admitt- 
ing this  position,  for  the  sake  of  argument,  I  do  not  think  the 
conclusion  follows.  The  power  togovem  the  territories  subject 
to  the  constitution  is  in  Congress.  It  may  do  it  mediately  or 
immediately;  either  by  the  creation  of  a  territorial  govern- 
ment, with  power  to  legislate  for  the  territory,  subject  to  such 
limitations  and  restraints  as  Congress  may  impose  upon  it,  or. 
by  the  passage  of  laws  directly  operating  upon  tiie  territory 
without  the  intervention  of  the  subordinate  government  The 
act  organizing  a  government  for  Washington  Territory  de- 
clares, that  '*the  legislative  power  of  the  territory  shall  extend 
to  all  rightful  subjects  of  legislation  not  inconsistent  with  the 
constitution  and  laws  of  the  United  States."  A  rightful  suft- 
ject  of  legislation  is  a  subject  which  from  the  nature  of  things 
the  course  of  experience,  and  the  genius  of  our  government, 
properly  belongs  to  the  legislation  to  regulate  and  control,  as 
distinguished  from  those  svhjects  which  properly  pertain  to 
the  judicial  and  executive  departments  of  the  government 
Pilots  and  pilotage  are  as  peculiarly  the  subjects  of  legislation 
and  have  been  from  their  earliest  history,  as  any  subject  ever 
embraced  in  the  laws  of  a  territory.  Unless  Congress  has 
specially  probiUted  the  territory  from  the  passage  of  BOoh 
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laws,  it  may  pass  them  under  that  grant  of  power.  No  such 
prohibition  is  shown  or  pointed  out,  nor  can  it  be.  But  the 
act  of  1789  was  not  a  grant  of  power  from  Congress  to  the 
States  to  legislate  on  the  subject  of  pilots  and  pilotage.  The 
power  is  concurrent  in  the  State  and  Federal  government 
until  exercised  by  the  latter,  and  then,  and  to  the  extent  exer- 
cised, it  becomes  exclusive.  If  the  power  was  exclusively  in 
the  Federal  government.  Congress  could  not  grant  it  to  the 
States,  and  being  concurrent,  there  is  no  need  of  it  Accord- 
ingly, it  has  been  substantially  held,  that  the  act  of  1789  is  a 
mere  legislative  reoognitioii  of  the  concurrent  power  of  the 
State.  {Cooley  v.  Board  of  Wardens,  12  How.  299.)  The 
warrant  of  Eogers  is  further  objected  to,  because  it  is  headed, 
"Temporary."  The  word  is  superfluous;  but  if  it  have  any 
legal  effect,  it  is  the  same  that  the  law  would  attach  to  the 
warrant  without  it,  that  is,  that  the  party  held  it  during  the 
pleasure  of  the  commissioners.  It  has  never  been  revoked  as 
far  as  appears^ 

I  conclude,  from  theae  premises,  that  the  pilot  laws  of 
Washington,  Terrijtory  are  valid  and  binding,  and  that  Moses 
Bogers  was  a  duly  authorized  pilot  for  the  Columbia  bar, 
on  the  17th  of  March,  1861,  when  the  libellant  boarded  the 
Panama.  By  the  law  of  Oregon,  the  first  pilot  that  ^'offers 
his  services  outside  of  the  bc^r^'  to  a  vessel  bound  inward  is 
entitled  to  full  pilotage,  whether  his  services  are  aeoepted  or 
not,  and  to  one  bound  outward,  half  pilotage.  Did  the  libel- 
lant  or  Eogers  first  offer  his  services  on  the  17th  of  March  ? 
It  is  substantially  admitted  by  the  pleadings  that  the  libellant 
was  die  first  pilot  that  boarded  the  Panama  outside  the  bar, 
and  from  the  evidence,  it  satisfactorily  appears  that  Bogers 
was  on  board  at  the  time,  hired  by  the  month,  to  run  oa 
board  as  pilot  between  the  ports  of  San  Francisoo  and  Port- 
land, and  that  he  brought  the  steamship  over  the  bar  as  pilot 
on  the  occasion  in  question.  Under  these  circumstances,  is 
BogeiB  to  be  considered  as  a  bar  pilot,  tendering  his  services 
to  the  Panama  before  the  libellant  I  think  while  Bogers 
holds  the  warrant,  in  a  suit  betweoi  third  per8(«%  he  muat 
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be  oonddered.  If  he  were  a  party  to  the  suit  claiming  com- 
pensation as  pilot,  it  might  possibly  be  shomi  that  he  does 
not  remain  on  the  bar  and  cruise  for  vessels^  with  a' sufficient 
boat,  ftc  '  But  even  then  the  role  would  be  of  doubtful  pro- 
priety. The  legislature  has  canfided  the  administration  of 
the  law  in  these  matters  to  the  commissioners.  Whenever 
diey  are  satisfied  that  the  pilot  is  evading  the  law,  and  using 
his  authority  to  the  detriment  of  the  pilot  service  they  can  and 
should  remove  him.  This  eonclusion  renders  it  unnecessary  to 
consider  whether  the  act  of  Ck>ngre8S  of  2d  of  March,  1837, 
applies  to  this  case.  By  that  act^  the  master  of  a  vessel  is 
authorized,  upon  waters  that  form  the  common  boundary  be- 
tween two  States,  to  take  a  pilot  from  either ;  and  in  that  case 
he  is  not  bound  to  take  the  first  pilot  that  offers^  but  may 
take  one  authorized  by  the  other  State,  although  he  offer  his 
services  subsequently.  Whether  the  word  Staie^  as  used  in 
the  statute,  should  be  construed  to  indude  a  territory,  is  not 
free  from  doubt.  The  case  is  certainly  within  the  rmschief 
intended  to  be  remedied  by  that  act,  and,  I  can  conceive, ' 
might,  without  any  violation  of  principle,  be  held  within  its 
purview.  But  waiving  this  question,  tile  libellant  not  being 
the  first  pilot  to  offer  his  services  to  the  Panama,  as  she  was 
bound  inward,  as  he  alleges  in  his  libel,  is,  therefore,  not  en- 
titled to  recover  any  thing  on  that  account 

The  next  question  is,  the  claim  of  the  libellant  for  half 
pilotage  on  the  outward-abound  voyage.  I  find  from  the  evi- 
dence, that  on  the  22d  of  March,  between  upper  and  lower 
Astoria,  and  below  the  custom-house,  as  the  Panama  was 
proceeding  to  sea,  the  libellant  rowed  out  into  the  strBam, 
hailed  the  Panama,  and  offered  his  services  as  pilot  That 
the  master  of  the  Pananui  paid  no  attention  to  him,  but  pro- 
ceeded with  the  vessel  some  three  or  four  hundred  yards  down 
the  stream,  and  opposite  the  wharf  at  lower  Astoria.  There 
the  vessel  was  stopped,  and  Bogers,  who  appears  to  have  been 
on  the  shore  waiting-  for  the  vessel,  came  on  board  iwwnc- 
diaiely,  and  took  charge  of  her  as  pilot,  and  took  her  out  to 
sea.  This  all  ooeurred  cfD  what  isunderstood  among  navigators 
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who  frequent  the  harbor,  as  pilot-ground.  It  does  not  appear 
that  the  boundaries  or  limits  of  the  pilot-ground  have  ever 
been  defined  by  any  authority,  and  are  only  known  from 
usage.  As  a  question  of  fact,  I  find  that  the  Ubellant  first 
offered  his  services,  and,  as  between  himself  and  Sogers^  con- 
^idered  as  a  Washington  Territory  pilot,  was  entitled  to  be 
employed,  or  paid  half  pilotage.  But  it  further  appears  from 
the  evidence  and  the  admissicm  of  the  pleadings,  that  Moees 
Eogers  was  duly  licensed  as  a  first  dass  pilot  of  steamboats 
on  the  3d  day  pf  July,  A.  D.  1860,  under  the  act  of  Congress 
''approved  August  30,  1852,"  by  "0.  A.  Pitfield,  super- 
vising inspector  for  the  fourth  supervising  district"  This 
license,  by  the  provisions  of  the  law  and  its  own  terms,  is  to 
continue  one  year  from  its  date.  It  is  admitted  by  the  plead* 
ings,  that  the  Panama  is  a  steamship  engaged  in  carrying 
passengers,  and  this  brings  her  within  the  descripticm  or  class 
of  vessels  provided  for  in  the  act  of  Congress,  entitled  ''An 
act  to  provide  for  the  better  security  of  the  lives  of  passengers 
» of  vessels,  proj^elled,  in  whole  or  in  part,  by  steam."  "Ap- 
proved July  7,  183S,"  and  the  "Act  to  modifjr"  the  same, 
"approved  March  3,  1843,"  and  the  act  amendatory  thereof, 
entitled,  "And  act  to  amend  an  act,  entitled  an  act  to  provide 
for  the  better  security  of  the  lives  ci  passengers  on  board  of 
vessels,  propelled,  in  whole  or  in  part,  by  steam,  and  far  alher 
purposes/^  The  act  of  1888  provides  for  the  inspection  of 
hulls  and  boilers.  The  act  of  1843  provides,  in  addition,  that 
such  vessels  shall  be  provided  with  means  of  steering  that 
may  be  available  in  cases  of  fire.  The  act  of  1862  completely 
supplies  the  provisions  of  both  acts  on  these  subjects,  and 
then  provides  for  the  "other  pulrposes"  suggested  in  the  title 
of  the  act  Among  these  appear  to  be  the  employment  of 
engineers  and  pilots  on  board  such  vessels,  "instead  of  the 
present  system  of  pilotage  and  mode  of  employing  engi- 
neers/* The  act  provides  for  a  board  of  inspectors  who  shall 
examine,  classify  and  license  accordingly,  "all  engineers  and 
pilots  of  steamers  carrying  passengers." 

That  "it  shall  be  unlawful  for  any  person  to  emjiloy, waaij 
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Person  to  wrve,  bb  engineer  or  pilot  an  any  such  vessel,  who  is 
^ot  licensed  by  the  inspectors ;  and  any  one  so  offending  shall 
^^rfeit  one  hundred  dollars  for  each  offence."  For  the  libel- 
^^^t,  it  is  contended,  that  Congress  did  not  intend,  by  the 
PJt)vigi(Hig  of  this  act,  to  supersede  the  existing  State  laws  on 
^^  subject  of  pilotage;  k^cause,  it  is  said,  the  act  does  not 
^^ressly  so  declare ;  because  of  the  inconvenience  that  would 
^8ult  from  such  construction ;  and,  because  it  being  emi- 
^®ntly  proper  and  necessary  that  the  States  should  control 
^^  subject  themselves,  it  is  not  to  be  supposed  that  Congress 
^Ould  interfere  with  it. 

The  constitution  gives  Congress  power  to  regulate  com- 
merce.    (Art  J.,  sec.  8.)    This  includes  the  power  to  regulate 
navigation,  and  pilot  laws  are  regulations  of  navigation.    In 
tbe  case  of  Cooley  v.  Board  of  Wardens,  12  How.  316-16, 
"^«  Supreme  Court  says:  "That  the  power  to  regulate  com- 
merce inchides  the  regulation  of  navigation,  we  consider  set- 
"cd.    ^d  when  we  look  to  the  nature  of  the  service  per- 
foTTDed  by  pilots,  to  the  relation  which  that  service  and  its 
<%>ZDpexi8ations  bear  to  navigation  between  the  several  States, 
*oa  between  the  ports  of  the  United  States  and  foreign  ooim- 
^GSy    ^g  2iYe  brought  to  the  conclusion,  that  the  regulation 
ttx^  qualification  of  pilots,  of  the  modes  and  times  of  offer- 
sh      ^^^^  rendering  their  services,  of  the  responsibilities  which 
^^^st  upon  them,  of  the  powers  they  shall  possess,  of  the 
^    ,^^^»^ation  they  may  demand,  and  of  the  penalties  by  whidi 
r^^         ^J^ghts  and  duties  may  be  enforced,  do  constitute  regu- 
A    ^'^^  of  navigation,  and  consequently  of  commerce,  within 
^"^^Mt  meaning  of  this  clause  of  the    constitution."     The 
*^.  ^>^   of  Congress  in  the  premises  cannot  be  questioned.    As 
^^   -intent,  there  is  no  limitation  in  the  words  of  the  act.  It 
^    ^^  of  all  "such  vessels,"  wherever  they  may  be,  whether 
.     ^    bars,  bays,  rivers  or  inlets.     As  to  the  argument  from 
-^venience  and  the  impropriety  of  superseding  the  State 
^>  I  cannot  agree  with  it.    The  acts  of  Congress  within  its 
f^^r  are  not  to  be  restrained  in  their  import,  or  limited  in 
^^W  operation,  because  it  oan  be  auppoaed  or  shown  that 


428  EiywABDs  v.  Steakship  Panama.     [1  Oregon 

some  State  law  is  therein  rendered  inoperative,  or  thai  the 
State  prefers  some  other  system,  which  she  thinks  preferahle. 
The  law  of  Congress  is  piiramount,  and  all  State  legislation 
which  is  inconsistent  with  its  terms,  liberally  and  fairly  oon- 
strued,  must  yield  to  it.  Nor  is  it  true  that  there  is  any  pre* 
sumption  in  favor  of  the  State  law  and  against  the  law  of 
Congress,  which,  in  doubtful  oases,  would  determine  the  ques- 
tion in  favor  of  the  State  law.  But  on  the  contrary,  where, 
as  in  this  case,  the  power  is  primarily  and  inherently  in  Con- 
gress, and  is  only  allowed  to  the  State  by  the  sufferance  of' 
Congress,  the  presumption  should  be  the  other  way.  The  wis- 
dom of  the  law  was  a  question  for  Congress,  and  not  for  the 
oourt  or  the  State,  to  determine.  I  think  the  act  intended 
just  what  it  says,  ^^to  ckange  the  system  of  pilotage  for  vessels 
spoken  of,  so  that  instead  of  the  present  stfStemy  the  follow- 
ing regulations  shall  be  observed."  That  is,  one  to  take  the 
place  of  the  other.  What  was  the  present  system  at  the  date 
of  the  law  ?  It  was  the  pilot  laws  of  the  States  regulating 
pilots  and  pilotage  upon  the  bays,  lakes  and  rivers  within 
their  several  jurisdiction.  It  did  not  extend  to  the  hi^  seas* 
This  was  the  system  which  the  regulations  of  the  act  of  1852 
as  to  steamboats  were  to  be  ^'insteacC*  of,  that  is,  in*  lieu  of, 
to  take  the  place  of.  Is  the  Columbia  River  bar  exempted 
in  any  way  from  the  operation  of  these  general  words  )  If  so, 
I  cannot  see  it  The  new  regulations  are  to  take  the  place  of 
the  then  existing  system  throughout  the  United  States.  Be- 
cause the  State  has  a  system  of  pilotage  there  with  which  this 
"regulation"  interferes,  so  far  as  steam-vessels  are  concerned, 
is  no  reason  why  the  bar  should  be  exempt  from  the  law.  If 
it  were,  the  proposition  would  be  reversed,  and  the  act  of  1863 
should  read,  the  "following  regulations"  shall  be  observed, 
instead  of  the  present  system,  (that  is,  State  pilot  laws,)  only 
where  the  present  system  does  not  exist.  There  can  be  no 
question  but  that  the  act  of  1852  applies  to  the  whole  nnUe, 
and  every  part  of  it.  It  is  made  a  crime  for  the  master  of 
any  such  vessel  to  employ  any  one  as  a  pilot  unless  licensed 
by  the  United  States  inspectors^  or  for  any  one  not  having 
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such  ft  Kcenoe  to  be  80  employed.  For  the  greater  aecarity 
of  life^  it  seems  to  have  b^en  the  intention  of  Congress  to  no 
longer  leave  the  subject  to  the  conflicting,  contradictory  and 
inefficient  legislation  of  the  several  States,  but  to  provide  a 
uniform  authority  for  examining  and  ,  licensing  steamboat 
pilots ;  men  who  were  not  merely  acquainted  with  the  chan- 
nels, rocks  and  shoals  of  a  particular  route,  but  who  were  well 
acquainted  with  the  machinery,  motion  and  motive  power  of 
steam-vessels,  and  knew  how  to  control  them  and  guide  them 
under  any  and  all  em^gencies.  A  bar  pilot  m^y  be  a  good 
seaman,  and  intimat^y  acquainted  with  the  currents,  tideQ 
and  shoals  of  a  particular  pilotage  ground,  but  this  alone  does 
not  render  him  a  competent  or  safe  person  to  take  charge'  of 
a  vessel  propelled  by  steam.  Again,  the  difficulty  suggested 
by  counsel  for  libellant,  that  pilots  licensed  by  the  inspectors 
might  be  ignorant  of  the  channels  on  particular  pilot  grounds, 
is  possible,  but  not  very  probable.  The  inspectors  are  to 
inquire  diligently  into  the  qualification  of  the  applicant^  and 
may  call  third  persons  before  them  as  witnesses.  The  inspec- 
tors  are  appointed  for  collection  'districts,  and  their  licenses 
are  for  routes  within  that  district^  where  they  may  reasonably 
be  supposed  to  have  as  much  local  knowledge  and  means  of 
information  as  a  board  of  pilot  commissioners  of  the  State. 
'No  inspectors  have  been  appointed  for  this  State,  and  the 
duty  has  devolved  upon  the  supervising  inspector  living  upon 
the  Atlantic  coast  Under  this  state  of  things,  it  is  not  to  be 
axpected  that  the  law  would  be  very  thoroughly  administered 
in  the  examination  of  pilots  and  engineers;  but  doubtless  Con* 
gress  will  provide  for  inspectors  in  this  collection  district,  and 
that  difficulty  will  be  obviated.  The  law  only  so  far  abrogates 
the  State  law  as  to  require  that  a  steam-vessel  carrying  paa- 
aengera  shall  have  a  pilot  licensed  by  its  authority,  and  to 
prohibit  any  pilot  without  such  license  from  serving  as  pilot 
on  such  vessel.  The  compensation  of  pilots,  the  mode  and 
manner  of  offering  their  seryices,  until  Congress  sees  proper 
to  provide  for  then;i,  still  remain  legitimate  subjects  of  State 
legislation.    The  bar  pilot,  licensed  by  the  State,  may  apply 
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to  the  United  Staters  inspectors  for  lioense  to  pilot  steam-vea- 
sels,  and,  if  found  competent,  and  licensed,  may  pilot  such 
resseL  The  libellant^  then,  although  he  first  oflFered  his  ser- 
vices to  the  Panama,  as  she  was  outward  bound,  ijs  not  en* 
titled  to  recover  his  claim  of  half-pilotage.  The  law  of  the 
State  under  which  he  claims,  as  to  the  Panama,  was  void. 
He  was  prohibited,  under  a  penalty  of  one  hundred  dollars, 
from  being  employed  on  the  Panama  as  pilot,  and  the  master 
in  the  like  sum  from  employing.  The  decree  of  the  court  will 
be,  that  the  libel  be  dismissed,  and  that  claimants  recover  of 
the  libellant  and  his  sureties  their  costs. 

0.  H.  Cartter,  for  libellant 
27.  Logan,  for  claimants. 


DAVID  WALING  v.  THE  SLOOP  CHEISTINA. 

United  States  District  Court  for  the  District  of  Oregon^ — 
Cause,  Civil  and  Maritime,  for  the  Subtraction  of  Wages, 

Sfbgial  TsBif,  Febeuabt  8,  1862. 

Dbady,  J.  The  libel  in  this  cause  alleges,  that  the  libel- 
lant shipped  as  a  seaman  on  the  sloop  Christina,  at  Port 
Townsend,  in  W.  T.,  on  the  28th  of  October,  1861,  on  a  voy- 
age from  siiid  port  to  Bellingham  Bay;  thence  to  Portland, 
in  Oregon,  and  back  to  the  port  of  departure.  That  the  con- 
tract of  shipment  between  the  libellant  and  the  master, 
George  Thompson,  was,  that  the  schooner  should  proceed  to 
Portland,  and  that  there  the  said  master  should  purchase  a 
cargo  of  apples,  and  return  with  the  same  to  Port  Townsend, 
and  that  libellant  should  Lave  one-third  of  the  profits  of  said 
cargo  of  apples  for  his  wages.     That  no  shipping  articles 
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were  signed.  That  the  vessel  proceeded  to  Bellingham  Bay 
and  Portland,  in  ballast,  and  arrived  at  the  last-named  port 
about  the  20th  of  November,  1861.  That  the  master  did  riot 
purchase  the  cargo  of  apples,  but  kept  the  sloop  lying  at 
Portland  until  the  17th  of  Defcember,  1&61,  when  she  left  on 
a  voyage  to  Shoalwater  and  elsewhere,  without  notice  to  the 
libellant,  and  without  the  payment  of  his  wages.  That  the 
libellant  remained  on  the  sloop  from  the  28th  of  October 
aforesaid,  until  the  17th  of  December,  1861,  and  during 
that  time  was  obedient  to  the  orders  of  the  master,  and  per- 
formed his  duty  as  a  se,aman. 

The  answer  of  the  master,  intervening  for  the  owner,  J.  K. 
Thomdyke,  alleges,  that  it  is  not  true  that  the  sloop,  at  the 
time  of  her  departure,  was  bound  on  a  voyage  to  the  ports 
mentioned  in  the  libel,  or  either  of  them.  That  it  is  not  true 
that  the  master  agreed  with  libellant  to  purchase  a  cargo  of 
apples  at  Portland,  and  return  with  them  to  Port  Townsend, 
and  give  libellant  one-third  of  the  profits  for  his  wages. 
That  the  sloop  left  the  port  of  Portland,  as  alleged  by  libel- 
lant, for  Shoalwater  Bay ;  but  that  the  master  gave  libellant 
notice  of  such  sailing,  and  libellant  refused  to  go.  That  the 
sloop  sailed  from  Port  Townsend,  on  a  general  coasting 
voyage,  to  go  wherever  the  interest  of  trade  might  require. 
That  libellant  was  to  have  one-third  of  the  profits  for  his 
wages,  and  that  it  was  not  stipulated  between  the  master  and 
libellant  otherwise  than  this.  That  up  to  the  time  the  libel- 
lant left  the  sloop,  the  freight  had  not  paid  the  expenses,  and 
the  libellant  is  not  entitled  to  anything.  That  the  sloop  is  a 
coasting  vessel,  of  thirteen  and    ii   tons  burden. 

The  master  and  two  seamen  of  the  sloop,  Quaile  and 
Fisher,  were  examined  on  behalf  of  the  libellant.  No  wit- 
nesses were  examined  on  behalf  of  the  claimant  Quaile 
sailed  in  the  sloop  from  Port  Townsend,  and  Fisher  was 
shipped  just  before  the  sloop  left  Portland  for  Shoalwater 
Bay.  The  master  is  the  principal  witness.  His  statements, 
on  the  stand,  do  not  harmonize, .  in  some  material  respects, 
the  allegations  of  his  answer.     BesideB,  the  transaction 
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inTolves  his  own  conduct^  and  the  motives  therefor,  to  that 
extent)  that  the  court  is  inclined  to  take  his  statements  more 
sti^onglj  against  himself,  where  thej  admit  of  doubt  In  the 
answer,  he  denies,  imequivocallj,  that  the  libell^t  shipped 
for  a  voyagp  to  Bellingham  Bay;  thenoe  to  Portland;  and 
thence  back  to  the  port  of  departure,  or  either  of  ihem.  On 
the  stand,  he  admits  that  the  sloop  sailed  for  Portland,  to 
touch  at  Bellingham  Bay,  and  that  he  expected  to  load  with 
coal,  at  the  latter  port,  for  Portland;  but  did  not  obtain  it, 
and  proceeded  in  ballast  to  Portland.  Also,  that  he  ex- 
pected to  meet  a  draft  at  Portland,  with  which  he  intended 
to  buy  a  cargo  of  apples,  or  something  else,  and  return  with 
them  to  Port  Townsend  or  Victoria.  That  the  draft  was  not 
sent  to  him  at  Portland,  or  he  would  have  done  so.  It  ap- 
pears from  the  testimony  of  the  nmster  and  Quaile,  that 
when  the  sloop  was  ^bout  to  sail,  the  libeUant  was  at  Port 
Townsend,  and  the  master  asked  him  if  he  would  go  with 
him  on  the  sloop  to  Portland.  The  libellant  replied  in  the 
affirmative,  and  went  aboard,  as  far  as  appears,  without 
stipulation  as  to  the  terminus  of  the  voyage,  other  than  that 
implied  in  the  engagement  to  go  to  Portland,  and  without 
any  stipulation  as  to  the  rate  or  mode  of  payment  of  his 
wages.  The  master  further  says,  that  after  being  at  sea  four 
or  five  day^  he  told  Waling  that  he  expected  money  at 
Portland,  to  buy  a  cargo  of  apples ;  that  he  expected  to  take 
them  to  Port  Townsend;  and  that  he  was  to  have  one-third 
of  the  profits  of  the  voyage ;  and  that  he  would  give  Waling 
the  same;  which  was  assented  to;  but  insists  that  this  un- 
derstanding was  subject  to  his  own  discretion  to  go  any- 
where else  upon  a  general  trading  voyage  on  the  coast,  and 
that  there  was  no  understanding  how  long  libellant  should 
remain  on  board.  Quaile  saya^  that  after  the  first  hiring  at 
Port  Townsend,  he  heard  the  master  tell  Waling  that  he 
would  give  him  the  same  wages  that  he  got  himself.  That 
he  heard  nothing  about  apples ;  but  did  hear  thi»  draft  men- 
tioned. When  this  took  place  he  does  not  state;  bat  it 
is  fair  to  presume  that,  so  far  as  it  goes^  it  refers  to  the 
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oanyeTBation  mentioned  by  the  xoaster  f oiuf  or  five  days 
at  sea. 

The  master  testifies  that  he  did  not  get  the  draft  at  Port- 
land, and  in  consequence  did  not  purchase  the  cargo  of  apples, 
and  sail  with  them  to  Port  Townsend,  as  he  contemplated,  or 
might  have  done.  That  after  remaining  at  Portland  until 
the  17th  of  December,  1861,  he  to<^  a  cai^  on  freight  for 
Shoalwater  Bay,  with  the  intention  to  return  to  Portland  with 
a  cargo  of  oysters^  That  on  that  day,  in  the  afternoon,  he  told 
Waling  of  the  intended  voyage,  and  that  he  might  sail  in  ten 
minutes,  or  three  days,  and  that  when  the  sloop  was  ready  he 
intended  to  sail,  if  he  went  alone.  That  Waling  might  go  if 
be  wanted  to,  but  that  Waling  refused  to  mak^  the  voyage* 
In  the  course  of  the  evening  of  that  day,  it  appears  that  a 
conversation  occurred  at  Shelly's  store,  between  the  Ubellant, 
his  proctor,  the  master  and  Mr.  Shelly's  clerk ;  from  which, 
although  it  does  not  distinctly  appear,  it  is  pretty  evident 
that  the  Ubellant  conteitiplated  arresting  the  sloop  for  his 
wages,  and  that  the  master  and  Mr.  Shelly's  clerk  were 
aware  of  it,  or  suspected  it.  At  that  time  the  maeSter  said,  in 
the  presence  of  the  libellgnt,  tbf^t  he  would  sail  in  the  morn- 
ing. Afterwards,  he  says,  that  the  clerk  advised  him  to  sail 
that  night,  and  he  did  sail  about  eight  o'clock  in  the  evening. 
The  wind  was  very  light,  and  they  sailed  and  drifted  down 
that  night  to  Sauvie's  Island,  a  distance  of  about  eight  miles^ 
and  there  laid  by  until  the  forenoon  of  the  next  day,  when 
they  proceeded  down  the  Ck>lumbia  Biver  to  sea,  with  a  light 
wind,  and  pulling  and  drifting  part  of  the  way.  There  was 
a  strong  current  in  the  river,  and  no  perceptible  tide.  The 
libellant's  clothes  were  on  board  the  sloop  at  the  time  of  sail^ 
ing,  and  were  left  with  some  one  on  a  steamboat  alongside. 
The  Ubellant  was  not  aboard  the  sloop  that  afternoon. 

From  all  the  evidence — ^ihe  nature  of   the   circumstances 

considered — ^I  think  the  fact  is,  that  while  it  appears  to  be 

true  that  the  sloop  left  in  the  night,  without  wind  or  tide,  or 

other  ordinaiy  inducement  for  such  time  of  sailing,  it  was  not 

to  prevent  Waling  from  goi^g  on  the  contemplated  tograge 

z  Oiegon-^ 
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to  Shoalwatier,  but  to  avoid  being  arrested  at  the  suit  of 
Waling  for  his  wages  from  Port  Townsend  to  Portland.  I 
think  it  appears  sufficiently  that  Waling  had  already  declined 
to  make  the  particular  voyage.  Assuming  this  to  be  the 
fact,  what  effect  does  it  have  upon  the  libellant's  claim  for 
wages?  This  depends  upon  the  nature  of  the  hiring.  It 
appears  that  the  first  contract,  on  shore,  at  Port  Townsend, 
was  simply  a  shipping  as  a  sailor,  to  go  to  Portland,  without 
any  agreement  as  to  the  mode  of  payment,  or  the  amount  of 
the  wages. 

Upon  this  state  of  facts  alone,  the  libellant  was  not  bound 
to  proceed  with  the  sloop  any  further  than  Portland,  and  was 
entitled  to  th6  customary  wages  for  the  voyage  performed. 
The  maxim,  "that  freight  is  the  mother  of  wages,^*  would  not 
apply,  because  having  sailed  in  ballast  for  Portland,  no 
freight  could  have  been  expected  to  be  earned.  It  is  true  that 
the  sloop  touched  at  Bellingham  Bay,  wilii  the  intention  of 
taking  on  coal  for  Portland,  if  to  be  had;  but  I  think  this  was 
a  mere  incident  of  the  voyage,  without  changing  substantially 
its  general  direction  or  character.  It  is  most  reasonable  and 
just,  in  the  application  of  this  rigid  maxim,  to  regard  the 
voyage  as  one  to  Portland  in  ballast 

The  only  remaining  question  to  consider,  is  the  agreement, 
said  to  have  been  at  sea,  by  which  the  libellant  was  to  have 
one-third  of  the  profits  of  the  voyage  to  Portland  and  back  to 
Port  Townsend,  in  lieu  of  wages.  It  is  very  evident  that 
whatever  might  have  been  the  ultimate  intention  of  the  mas- 
ter, as  to  the  nature  and  liimt  of  the  voyage,  that  the  impres- 
sion made  on  the  mind  of  >Valing  by  his  representations  was, 
that  he,  Waling,  would  make  and  receive  one-third  of  the 
profits  of  a  specific  voyage,  after  reaching  Portland ;  that  is, 
from  that  port  to  Port  Townsend,  with  a  cargo  of  apples,  to 
be  purchased  by  the  master  on  account  of  the  sloop ;  and  in 
this  sense  it  must  be  understood  and  taken  against  the  mas- 
ter. And  notwithstanding  the  statements  of  the  mastfer,  in 
his  evidence,  it  is  hardly  probable  that  he  had  any  other 
xnteittion  at  the  time.  ;         ' 
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Such  being  the  case,  the  voyage  and  the  venture  were  alike 
broken  up,  by  the  failure  to  purchase  the  cargo  of  apples,  and 
carry  them  to  Port  Townsend.  The  libellant  was  not  bound 
to  proceed  on  the  new  voyage,  or  take  a  share  in  the  new 
venture  to  Shoalwater  Bay.  Neither  does  the  maxim,  "that 
freight  is  the  mother  of  wages,**  *PPty  ^  ^^^  aspect  of  the 
case;  because,  although  no  wages  were  earned  up  to  the 
time  that  libellant  left  the  sloop,  there  might  have  been^  had 
the  agreement  been  carried  out  by  the  master,  and  the  cargo 
of  apples  purchased.  The  master  also  says,  that  the  libellant 
was  at  liberty  to  leave  when  he  pleased.  This  statement  is 
hard  to  reconcile  with  the  statement  that  he  (Waling)  agreed 
to  go  on  a  specific  voyage,  on  shares. 

But^  if  this  contract  at  sea  was  really  made,  as  claimed  to 
have  been  intended  by  the  master,  then  it  may  be  said,  that 
it  is  a  very  indefinite  edition  of  a  class  of  shipping  contracts, 
which  have  been  severely  animadverted  upon  by  the  English 
and  American  courts  of  admiralty.  For  instance,  where  the 
shipping  articles  specify  a  voyage  from  a  certain  port  to 
another,  '^and  elsewhere/*  In  some  instances,  where  justice 
to  the  sailor  required  it,  such  a  provision  has  been  held  to  be 
void.  The  master,  in  this  case,  says,  that  notwithstanding 
the  designation  of  certain  ports,  and  the  representations  of 
specific  arrangements  for  cargo,  he  was  at  liberty  to  go  where- 
ever  the  interests  of  trade  might  require.  If  this  be  so,  and 
valid,  then  the  libellant  was  tied  to  the  deck  of  this  particu- 
lar vessel,  as  long  as  she  remained  above  water,  if  the  master 
saw  proper  to  keep  on  coasting  wherever  the  general  interests 
of  trade  might  require,  unless  he  should  desert,  and  thereby 
forfeit  his  earnings.  Besides,  this  contract  is  open  to  another 
objection.  It  does  not  appear  to  be  regular  or  proper  for  a 
master  to  enter  into  new  and  special  contracts  with  his  sea- 
men, after  the  voyage  has  been  commenced,  and  while  at  sea. 
The  relation  between  master  and  seamen,  on  board  ship  at 
sea,  is  such,  that  the  parties  do  not  deal  upon  equal  terms. 
Such  contracts,  if  not  absolutely  void,  should  be  closely  scru- 
tinized, and  if  seriously  prejudicial  to  the  interests  of  the 
mariner,  be  disregarded. 
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The  libellant,  then^  in  any  view  of  the  ca^Q^  is  eutitled  to 
recover  the  customary  wageSy  from  the  time  of  sailing  from 
Port  Townswd,  the  28th  of  October,  1661,  imtil  the  sloop 
departed  on  the  new  voyage  to  Shoal  water  Bay,  on  the  17th 
of  December^  1861.  The  customary  wages,  as  shown  by  the 
proof,  is  thirty  dollars  per  month.  For  a  period  of  one  month, 
and  two-thirds,  this  would  be  fifty  dollars. 

Decree  accordingly. 

MeOraw,  for  libellant 

MUchel,  for  claimant 
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1  Or.  17-19,  THOMPSON  T.  BAOKENSTOa 

Appeal.— Mationfl  are  Ne  Part  of  the  reeord,  p.  18. 

Cited  in  Seott  ▼.  Cook,  1  Or.  S6^  reftffiriidiig  the  mle. 

Denied  in  Learenworth  ete.  B.  B.  ▼•  GoznniiBaionerfl^  18  Kan*  177, 

holding  mle  eontra  in  Kansas. 

1  Or.  Id-ai,  8TBPHEKB  T.  DENNISOK. 

Szeeutton  flale.— When  Plaintiff  in  ExBcaXUm,  buys  the  property  of 
defendant  he  is  chargeable  with  all  irregularities,  p.  23. 

Cited  in  CoUina  v.  Bmith,  57  Wis.  288,  15  N.  W.  194^  holding  that 
plaintiff  is  presumed  to  have  notiee  of  all  defects  in  the  record  and  is 
not  a  bona  fide>  purchaser.  C&ted  in  note  in  21  L.  B.  A.  Z9f  on  pur- 
ehaser  at  execution  or  judicial  sale  as  bona  fide  purchaser. 

1  Or.  24-26,  SCOTT  ▼.  COOK. 

Appeal. — ^In  Absence  of  Bill  of  Exceptions,  court  will  examine  only 
errors  apparent  on  face  of  record,  p.  25. 

Cited  in  People  ▼.  Hunt,  1  Idaho,  436,  and  Owens  V.  United  States, 
130  Fed.  286,  64  C.  C.  A.  525,  both  approving  the  rule;  Farrell  v. 
Oregon  Gold  Min.  Co.,  31  Or.  473,  49  Pac.  879,  holding  that  affidavits 
filed  in  support  of  a  motion  must  be  brought  up  by  bill  of  exceptions; 
Taylor  v.  Peterson,  1  Idaho,  517,  holding  that  exception  must  be  taken 
to  order  overruling  motion  for  new  trial  and  preserved  in  the  record. 

Appeal. — ^Extor  not  Excepted  to  when  made  is  waived,  pp.  25,  26. 

Cited  in  Bogue  Biver  Kin.  Co.  v.  Walker,  1  Or.  343,  following  the 
mle;  Lampkin  v.  Sterling,  1  Idaho,  126,  holding  that  error  must  be 
excex>ted  to  when  made  or  is  waived. 

1  Or.  26-31,  XOOTED  STATES  ▼.  TOIC 

States. — Oregon  did  not  Become  a  Part  of  the  trn!te(T  States  until 
1846,  and  the  provisions  of  the  act  of  Congress  of  1831  did  not  orig- 
inally apply  to  it,  p.  27. 

Or.NotM— 1  (1) 
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CSted  in  United  States  r.  Bridleman,  7  Fed.  896,  7  Saw.  ^248,  and 
Bobingon  v.  Caldwell,  67  Fed.  395,  14  0.  0.  A.  448,  approvingV* 

States. — Oregon  is  No  Part  of  the  Indian  eountry  named  in  act  of 
Congress  of  1834,  p.  27. 

Cited  in  United  States  y.  Seyeloff,  Fed.  Cas.  No.  16,252,  2  Saw.  311, 
holding  that  "Indian  country"  is  only  that  part  of  the  country  declared 
by  Congress  to  be  such;  United  States  ▼.  Leathers,  Fed.  Cas.  No. 
15,581,  6  Saw.  17,  holding  that  Utah  did  not  become  Indian  country 
by  act  of  Congress  of  1834;  Hoyt  r.  United  States,  38  Ct.  of  CI.  460, 
holding  that  New  Mexico  was  not  Indian  country. 

Indians. — ^Act  of  Oongress  Regulating  Sale  of  liquor  to  Indians  ap- 
plies to  Oregon,  p.  27. 

Cited  in  United  States  v.  Shaw-Muz,  Fed.  Cas.  No.  16,268,  2  Saw. 
364,  holding  that  Congress  may  regulate  intercourse  between  Indian 
tribes  and  their  mexftbers;  United  States  v.  Winslow^  Fed.  Cas.  No. 
16,742,  3  Saw.  337,  reaffirming  the  rule. 

1  Or.  31-36,  MdiAUaEUN  ▼.  HOOVmL 

Statutes.— A  Second  Law  Does  not  Bepeal  a  former  without  a  re- 
pealing clause  or  negative  words  unless  so  elearlj  repugnant  as  to 
imply  a  negative,  p.  32. 

Cited  in  Barr  v.  Columbia  Southern  By.  Co.,  117  Fed.  34,  54  C.  C.  A. 
407,  sustaining  and  applying  the  rule;  Sandys  v.  Williams,  46  Or.  332, 
80  Pac.  644,  stating  that  repeals  by  implication  are  allowed  only  where 
the  repugnancy  between  the  first  and  last  act  on  the  same  subject 
are  plain  and  unavoidable.  Cited  in  note  to  88  Am.  St.  Bep.  274,  on 
implied  repeal  of  statutes. 

Statutes. — ^Wbere  Two  Acts  on  Same  Snbject  do  not  conflict  they 
must  be  taken  together  as  one  act,  p.  33. 

Cited  in  Winter  v.  Norton,  1  Or.  44,  approving  and  applying  the  rule. 

Limitation  Laws. — Oourts  must  Apply  the  Remedy  by  limitation  in 
all  cases  except  where  it  would  cut  off  the  right,  and  then  it  should 
give  the  party  a  reasonable  time  to  escape  the  effect  of  such  remedy, 
p.  35. 

Quoted  in  Ketchum  v.  State,  2  Or.  107,  approvingly. 

Limitation  Laws  are  Statutes  of  Bepose  promoting  peace  and  har- 
mony in  society  and  closing  the  door  to  litigation;  they  should  be 
favored  by  the  courts,  p.  35. 

Cited  in  Ketchum  v.  State,  2  Or.  106,  to  point  that  parties  must  en- 
force their  legal  rights  within  a  reasonable  time. 

1  Or.  35-39,  QANT  ▼.  I>B£W. 

Ferries. — ^Riparian  Owner  has  no  exclusive  right  to  keep  a  ferry, 
pp.  37-39. 

Cited  in  Mills  v.  Learn,  2  Or.  217,  holding  that  riparian  owner  has 
no  exclusive  right  to  ferry,  though  a  statute  give  him  the  preference; 
Beckley  v.  Learn,  3  Or.  545,  giving  riparian  owner  a  preferred  right 
to  exclusion  of  others,  except  after  notice  to  him  of  application  for 
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lieenae;  State  ▼.  Faudre,  54  W.  Va.  134, 102  Am.  St.  Bep.  927,  46  8.  E. 
274,  63  L.  B.  A.  877,  to  point  that  granting  ferry  franchiBe  does  not 
carry  witli  it  a  right  to  a  landing.  Cited  in  note  in  59  L.  B.  A.  529, 
533,  on  eetablishment,  regulations  and  protection  of  ferries. 

1  Or.  39-42,  GABON  T.  STONE. 

FerrieB^ — ^There  can  Only  be  Fermaaent  Ferries  and  county  eom- 
miasioners  cannot  establish  a  ferry  for  a  year,  pp.  40,  41. 

Cited  in  Drew  v.  Gant,  1  Or.  199,  approving  and  appljring  the  rale; 
Beckley  v.  Learn,  3  Or.  471,  holding  that  by  statate  ferry  franchises 
were  changed  and  limited  to  flye  years. 

1  Or.  42^^  WINTEB  ▼.  NOBTON. 

Statntes.— Where  Later  Act  Modifles  prior  one,  the  two  stand  as 
one  act,  p.  44. 

Cited  in  Sandys  ▼.  Williams,  46  Or.  382,  80  Fae.  644,  approying  and 
following  the  role. 

Abatwneatb— aialtor  in  Abatemonk  is  waiyed  by  pleading  to  the 
merits,  p.  44. 

Cited  in  Chamberlin  ▼.  Hibbard,  26  Or.  433,  88  Pac.  438,  Lassas  ▼. 
McCarty,  47  Or.  477,  84  Pac.  78,  and  McClung  ▼.  McPherson,  47  Or. 
86,  82  Pac.  13,  all  npholding  and  following  the  role. 

TriaL— Wlien  the  Meaning  of  a  Writing  is  to  be  judged  by  extrinsie 
facts,  etc.,  it  is  for  the  jury  to  say  whether  the  language  was  used  in 
the  sense  imputed,  p.  46. 

Cited  in  Germania  Fire  Ina.  Go.  ▼.  Stone,  21  Fla.  569,  sustaining 
verdiet  based  on  conflicting  evidence. 

1  Or.  47-49,  62  Am.  Doc  297,  NOBTON  ▼.  WINTEB. 

Qamtolimont^— Dofendant  in  One  Judgment  cannot  be  subjected  to 
another  under  garnishee  process,  p.  48. 

Cited  in  Deqpain  ▼.  Orow,  14  Or.  404,  12  Pac.  806,  adhering  to  the 
role  on  the  principle  of  stare  decisis;  HamiU  y.  Peck,  11  Colo.  App. 
4,  52  Pac.  217,  holding  that  judgment  debtor  cannot  be  held  under 
garnishee  process  issued  from  another  court.  Cited  in  note  to  54  Am. 
St.  Bep.  793. 

1  Or.  4&-«l,  FBATT  ▼.  KINO. 

Jadgmentb — ^Be^piisites  of  Oortiilcato  of  authentication  of  foreign 
judgment,  jk  50. 

Cited  in  Keyes  y.  Kooney,  18  Or.  182,  9  Pac.  401,  overlooking  dis- 
crepancies in  certificate  to  transcript  of  foreign  judgment.  Cited  in 
note  in  5  L.  B.  A,  K.  S.,  963,  964,  on  admissibility  in  evidence  of 
Copies  of  records  of  other  states. 

1  Or.  61-59,  O'KELLT  ▼.  TEBBIT0B7. 

Appeal^^Brror  not  Objected  to  below  will  not  be  reviewed,  p.  54. 

Cited  in  Owens  v.  United  States,  130  Fed.  286,  64  C.  C.  A.  525,  hold- 
ing exceptions  on  day  following  giving  of  instructions  timely;  State 
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T.  Foot  Yon,  24  Or.  68,  32  Paft.  1038,  holding  that  ther«  mnit  be  •& 
objection,  exception  and  bill  of  exceptiona. 

Homicide. — ^Murder  is  a  Statntory  Offense,  and  the  indictment  is 
sufficient  if  it  follow  the  statute,  p.  55. 

Cited  in  State  v.  Duvall,  26  Wis.  421,  holding  indictment  in  language 
ef  statute  sufficient. 

Appeal. — Error  Is  not  Presumed,  p.  58. 

Cited  in  State  ▼.  Garrand,  5  Or.  221,  228,  and  State  v.  Cody,  18  Or. 
539,  24  Pao.  900,  both  following  the  rule;  Durkee  ▼.  Carr,  38  Or.  196, 
63  Pac.  119,  reaffirming  the  rule,  but  adding  that  when  error  is  mani- 
fest, prejudice  is  presumed,  unless  the  bill  of  exceptions  negative  it. 
Cited  in  note  in  28  L.  B.  A.  205,  on  qualification  of  grand  jurors. 

1  Or.  59-73,  FABBISH  T.  STEPHENS  (No.  1). 

Appeal  dismissed  in  21  How.  290,  16  L.  ed.  80. 

Dedication. — ^Public  Streets,  p.  61. 

Cited  in  Davies  v.  Epstein,  77  Ark.  225,  9fl  S.  W.  20,  and  CoAa  ▼. 
City  of  Portland,  27  Fed.  416,  both  supporting  the  rule.  Cited  ia 
note  in  23  L.  B.  A.,  N.  S.,  812,  on  leaving  blank  in  plat  as  dedication. 

1  Or.  73-76,  FABBISH  ▼.  STEPHENS  (No.  2). 

Appeal  dismissed  in  21  How.  290,  16  L.  ed.  80. 

Ntlsance. — ^Enjoining  Private  Nuisance,  p.  78. 

Cited  in  Fleischner  v.  Citizens'  Beal  Estate  etc.  Co.,  25  Or.  129, 
85  Pac.  176,  Van  Buskirk  v.  Bond,  52  Or.  237,  96  Pac.  1104,  and  Coffin 
▼.  Citj  of  Portland,  27  Fed.  416,  all  supporting  the  rule. 

1  Or.  77-86,  MAEUtN  ▼.  T^AXJLT. 
Public  Lands. — Federal  Townsita  Act  of  1844  was  not  applicable  to 

Oregon,  pp.  83-85. 

Cited  in  Stark  v.  Starr,  6  Wall.  (TJ.  S.)  417,  18  L.  ed.  989,  holding 
that  towns! te  act  of  1844  was  not  extended  to  Oregon  until  1854; 
Lamb  v.  Davenport,  Fed.  Cas.  No.  8015,  1  Saw.  620,  referring  to  the 
case  in  reviewing  condition  of  Oregon  townsites  historically. 

Public  Lands. — Donation  Act  of  1850  construed  to  apply  to  town 
lands,  pp.  80-82. 

Cited  in  Lownsdale  v.  City  of  Portland,  1  Or.  393,  and  Lownsdale  y. 
Portland  Fed.  Cas.  No.  8578,  1  Deady,  14,  upholding  the  rule. 

1  Or.  86-89,  62  Am.  Dec.  299,  WATTS  T.  WABD. 

Cited  in  notes  to  129  Am.  St.  Bep.  408,  on  lost  property  and  its 
finder  and  owner;  25  Am.  Dec.  189,  190,  on  right  of  finder  of  lost 
property  to  reward;  26  Am.  Bep.  9,  on  performance  entitling  one  £o 
reward;  37  L.  B.  A.  119,  on  rights  and  liabilities  of  finder  of  property. 

1  Or.  89-90,  (TLINE  v.  BBOT. 

New  Trial. — ^Affidavlt  of  Juror  will  not  be  received  to  impeach  ver- 
dict, p.  90. 
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Cited  in  8Ute  ▼.  Smith,  49  Oi.  118,  71  Pae.  976,  reaffirminj^  aii4 
Vplyisg  the  role. 

New  Trial. — Trial  Ooirt,  in  Its  Sound  Discretloii,  may  refute  a  new 
trial  when  it  would  not  be  advantageona  to  grant  it,  p,  90. 

Cited  in  State  ▼•  Fitzhngh,  2  Or.  236,  holding  aaeh  discretion  not 
aubjeet  to  review. 

1  Or.  90-91,  SH0STES8  T.  WIBT. 

Cited  in  note  to  121  Am.  St.  Bep.  406,  on  right  to  eivil  action  for 
forcible  entry  and  detainer. 

1  Or.  92-9S,  ZA0HAB7  T.  SWAKOEB. 

Witneeaes. — ^Ezpen  Evidence  of  productiTity  of  aoil,  p.  98. 

Cited  in  Farmeri'  &  Traders'  Nat.  Bank  v.  Woodell,  38  Or.  804,  61 
Pac.  839,  allowing  witness  to  testify  to  suitability  of  land  to  produee 
sugar  beets. 

1  Or.  96-97,  TOItBOE  ▼.  OTOHIN. 

This  case  has  not  been  cited. 

1  Or.  97-99,  NORTON  ▼.  WINTER. 

Attadimantd — ^Defensea^  p.  98. 

Cited  in  Stark  y.  Starr,  Fed.  Cas.  No.  13,807, 1  Saw.  16,  not  in  point. 

1  Or.  99,  HANNEB  ▼.  OOFFZN. 

Bef erenee. — Judgment  cannot  be  Baaed  on  an  award  of  a  referee 
made  after  time  for  making  it  expired,  p.  99. 

Cited  in  De  Long  t.  Stahl,  18  Kan.  663,  reafirming  the  rulow 

1  Or.  lOO-lOl,  8T0NE  ▼.  GABON. 

miuttiitlQn.— Disaolntioii  is  Toctanioal  Breach  of  bond,  p.  100. 
Cited  in  Howard  v.  Lindeberg,  2  Alaska,  302,  reafibrming  the  rule. 

1  Or.  101-lj06k  OUTIaEB  T.  OOIaUMBIA,  THE. 

Admiralty. — Jurisdiction  of  Territorial  Courts*  p.  101. 

Cited  in  The  City  of  Panama  v.  Phelps,  101  U.  S.  461,  26  L.  ed. 
1064,  holding  that  territorial  district  eourts  have  admiralty  jurisdic- 
tion; Nickels  ▼.  Griflln,  1  Wash.  Ter.  379,  to  point  that  admiralty 
eases  must  come  to  supreme  court  in  accordance  with  the  territorial 
law. 

N0W  Trial. — ^Newly  Discovered  Syidence  must  be  material,  p.  102. 

Cited  in  State  ▼.  Hill,  39  Or.  95,  65  Pac.  520,  denying  new  trial  for 
newly  discovered  evidence  tending  only  to  impeach  witness. 

1  Or.  106^  TEBBITOBY  ▼.  B^NO. 

This  ease  has  not  been  cited. 

1  Or.  107,  TEBSITOBY  v.  NOBBI& 
This  ease  has  not  been  cited. 
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1  Or.  108-111,  WOODSIBES  ▼.  BI0KE7. 

'  Pnblic  Lands.— Jurisdiction  of  Oonrts  to  protect  rights  of  settlers, 
though  boundary  line  be  incidentally  inyolyed,  p.  109. 

Cited  in  Lee  v.  Simonds,  1  Or.  162,  and  Zimmerman  v.  HeOurdy,  15 
N.  D.  84,  106  N.  W.  126,  both  following  and  upholding  the  decision. 

1  Or.  112,  WILLAMETTE  FALL8  0.,  M.  *  TRANSP.  CO.  ▼. 
WILLIAMS. 

Process. — Bervloe  on  Oorporatioiiy  p.  112. 

Cited  in  Lonkey  v.  Eeyes  Silver  Min.  Co.,  21  Nov.  817,  81  Pac.  59, 
17  L.  B.  A.  351,  to  same  effect.  Cited  in  note  in  23  L.  B.  A.  500,  as 
to  who  may  be  served  with  process  in  suit  against  foreign  corporation. 

1  Or.  113-114,  WILLAMETTE    FALLS   C,  M.  *  TBAKSP.  00.  T. 


Process. — Service  on  Oorporation,  p.  113. 

Cited  in  Lonkey  v.  Keyes  Silver  Min.  Co»,  21  Nev.  317,  31  Pac  69, 
17  L.  B.  A.  351,  to  same  effect. 

1  Or.  116-119,  OOLEMAN  ▼.  STABS. 

Principal  and  Agent — Scope  of  Pow«c  of  attorney,  p.  117. 
Cited  in  Wilson  v.  McEwan,  7  Or.  105,  holding  that  power  to  sell 
included  power  to  warrant. 

Principal  and  Agent — ^Principal  must  Adopt  or  reject  act  of  i^nt 
as  an  entirety,  p.  118. 

Cited  in  Le  Grande  Nat.  Bank  v.  Blum,  27  Or.  218,  41  Pac.  660, 
McLeod  V.  Despain,  40  Or.  663,  565,  124  Am.  St.  Bep.  1066,  92  Pac. 
1091,  1092,  19  L.  B.  A.,  N.  8.,  276,  Dillard  v.  OlaUa  Min.  Co.,  52  Or. 
137,  96  Pac.  679,  McGraw  v.  Qermania  Fire  Ins.  Co.,  64  Mich.  165, 
19  N.  W.  936,  Busch  v.  Wilcox,  82  Mich.  340,  21  Am.  St.  Bep.  568,  47 
N.  W.  329,  Budasill  v.  Falls,  92  N.  C.  226,  and  Mnndorff  v.  Wicker- 
sham,  63  Pa.  89,  3  Am.  Bep.  531,  all  reiterating  the  rale  and  holding 
that  acceptance  of  benefits  carries  with  it  the  burdens  of  the  trans- 
action. 

1  Or.  119-122,  OAZBLLB,  THE,  ▼.  LAKE. 
Maritime  Liens. — Change  of  Lien  Law  does  not  deprive  lienor  of  his 

remedy,  pp.  120,  121. 

Cited  in  Skyrme  v.  Occidental  etc.  Min.  Co.,  8  Nev.  233.  holding 
lien  not  lost  by  change  of  law;  Gameau  v.  Port  Blakeley  Mill  Co.,  S 
Wash.  470,  36  Pac.  463,  holding  the  right  to  a  logger's  lien  vested  and 
not  affected  by  a  subsequent  repeal  of  the  lien  law. 

Deviated  from  in  Wilson  v.  Simon,  91  Md.  6,  80  Am.  St.  Bep.  427, 
45  Atl.  1023,  reviewing  conflicting  authorities  and  holding  mechame'a 
lien  lost  by  repeal  of  statute. 

1  Or.  122-123,  HABT  v.  TEBBITOET. 
This  case  has  not  been  cited. 
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1  Or.  12&-14e»  DAT  ▼.  XBNT. 

BlectioiL — ^Who  Beceives  th»  Majority  is  deeted,  and  his  election 
eannot  be  affected  hj  the  means  used  to  ascertain  the  fact,  pp.  128, 129. 

Cited  in  State  ▼.  Smith,  15  Or.  115,  14  Pac.  823,  reaffirming  and 
applying  the  role;  Cresap  v.  Gray,  10  Or.  849,  applying  rule  where 
Totes  of  a  precinct  did  not  reach  the  clerk  for  fourteen  days  after 
election;  O'Laughlin  t.  City  of  Kirkwood,  107  Mo.  App.  320,  81  8.  W. 
4^18,  applying  the  mle  where  the  judges  and  clerks  refused  to  certify 
the  poll-books.    Cited  in  note  to  90  Am.  St.  Bep.  91. 

1  Or.  140-145,  ULTSBAW  ▼.  TEBBITOBY. 

Criminal  Law. — ^Instraction  must  be  Oonflned  to  facts  proved,  p.  14S. 

<3ited  in  Smith  ▼.  United  States,  1  Wash.  Ter.  27S,  reafftrming  and 
applying  the  rule. 

Criminal  Law. — Codefendant  la  not  Competent  Witness,  though  tried 
separately,  -p.  144. 

Cited  in  State  v.  Jennings,  48  Or.  493,  87  Pac.  588^  upholding  the 
role. 

1  Or.  146-147,  TEBBITOBY  ▼.  LATSHAW. 

New  Trial^-^awly  Diflcovwacl  BrUlenca  must  be  material  to  the 
iseue,  go  to  the  merits  and  not  to  the  discredit  of  a  witness,  p.  147. 

€ited  in  State  v.  Hill,  39  Or.  95,  66  Pac.  520,  and  State  v.  Gardner, 
38  Or.  153,  54  Pae.  811,  both  api^ying  the  mle  to  evidence  tending  to 
impeach. 

1  Or.  147-148,  MOSS  ▼.  CULLY. 

Bills  and  Notes. — ABagation  Tlisl  OaflHidHit  promised  to  pay  plain- 
tiff sufficiently  aUeges  ownership,  p.  148. 

Cited  in  Dorothy  v.  Pierce,  87  Or.  376,  41  Pae.  669,  applying  the 
mle  to  allegation  that  eoonty  warrants  were  issued  and  delivered 
to  plaintiff. 

1  Or.  149-152,  TEBBITOBY  EX  BEL.  KENNEDY  ▼.  PYLB. 

Officers. — ^Legislature  has  Power  to  change  term  of  office  during  in- 
enmbency,  p.  151. 

Cited  in  State  v.  Simon,  20  Or.  372,  26  Pac.  172,  reaffirming  the 
rale;  Beynolds  v.  State,  61  Ind.  409,  to  point  that  quo  warranto  is 
triable  by  jury.  C&ted  in  note  in  7  Am.  Bep.  90,  on  control  of  legi£- 
iature  over  statutory  office. 

1  Or.  153-167,  VANDOLF  ▼•  OTIS. 

Public  Lands* — Under  Donation  Act,  Indian  wife  of  settler  takes 
the  same  as  a  white  wife  would,  p.  156. 

Cited  in  Murray  v.  Murray,  6  Or.  30,  holding  that  wife  has  nothing 
to  do  to  secure  her  donation  except  to  be  a  wife;  Lamb  v.  Starr,  Fed. 
Gas.  No.  8,021,  1  Deady,  3o0,  302,  to  point  that  the  woman  takes 
on  account  of  her  wifeship,  not  as  a  settler;  Stevens  v.  Sharp,  Fed. 
Cas.  No.  13,410,  6  Saw.  113,  117,  to  point  that  the  donation  act  gave 
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the  wife  one-half  of  the  grant  in  her  own  ri^t  ms  the  ''wife*'  of  a 

settler. 

1  Or.  168-ie8,  LEE  ▼.  SXMONDa 

This  CMO  haa  not  been  cited. 

1  Or.  16S-166,  NEWBY  T.  TEBBITOBY. 

New  Trial.— Review  of  Order  refusing,  p.  164 

Cited  in  State  v.  Fitshngh,  2  Or.  236,  declining  to  review  new  trial 
order. 

XJnlawfol  Aflsembly.— Wbat  OonatitateB  nnder  Oregon  statntee,  p. 
1G5. 

Explained  In  State  v.  Stephanua,  63  Or.  U9,  99  Pac.  430,  dietm- 
guishing  riot  and  unlawful  assembly. 

1  Or.  166-168,  FORD  ▼.  KENNEDY. 

PnbUc  ]jaod8« — ^Hein  of  Settler  who  died  prior  to  taking  efTeet  of 
donation  act,  pp.  167,  168. 

Cited  in  Newton  v.  Spencer,  3  Or.  550,  Lamb  v.  Starr,  Fed.  Cae. 
No.  8,021,  1  Deadj,  350,  361,  and  Ftelda  v.  Squires,  Fed.  Gas.  No. 
4776,  1  Deady,  366,  all  reaiBrming  the  rule;  Dallea  City  v.  Missionary 
Society,  6  Fed.  370,  6  Saw.  126,  applying  the  rule  to  missionary  sta- 
tions not  occupied  at  such  before  the  grant;  White  v.  Allen,  3  Or.  Ill, 
112,  distinguishing  the  facts  bat  upholding  the  rule  as  stare  decisis. 

1  Or.    160-170,   WILLAMETTE    FALLS    TRAN8F.   ft    M.    00.   v. 


jfochanlo^  Uana^-FvMns  IBbfeltlad  and  property  subject  to  lien, 
pp.  169,  170. 

Cited  in  Dalles  Lumber  etc.  Co.  v.  Wasco  Woolen  etc.  Co.,  3  Or.  531, 
holding  that  where  there  are  several  stmetuiws,  lien  is  confined  to 
buildings  on  which  material  was  used  or  labor  done;  Willamette  Steam 
Mills  etc.  Co.  V.  Shea,  24  Or.  47,  32  Pac.  761,  holding  that  one  fur- 
nishing material  to  be  used  in  several  structures  has  a  lien  on  all 
of  them;  Loekhart  v.  Rollins,  2  Idaho,  611,  548,  21  Pac.  415,  to  aid 
in.  construing  words  "labor  upon  mines*';  Andrews  v.  St.  Louis  etc. 
R.  R.  Co.,  16  Mo.  App.  303,  giving  lien  for  labor  and  materials  not 
actually  incorporated  in  the  structure;  Hayden  ▼.  Wolfing,  19  Mo. 
App.  357,  giving  mechanic's  lien  law  a  liberal  construction;  Badger 
Lumber  Co.  v.  Marion  Water  Supply  etc.  Co.,  48  Kan.  186,  30'  Am. 
St.  Rep.  301,  29  Pac.  477,  15  L.  R.  A.  652,  giving  materialman  a  lien 
on  poles  and  wires  of  electric  light  company;  Wetzel  ft  T.  Ry.  Co. 
v.  Tennis  Bros.  Co.,  145  Fed.  463,  75  C.  C.  A.  266,  7  Ann.  Cas.  426, 
giving  lien  to  corporation  hired  to  supervise  the  construction  of  a 
railroad;  Ragstaff  Silver  Min.  Co.  v.  Collins,  104  V.  S.  179,  26  L.  ed. 
705,  giving  mine  superintendent,  who  did  some  manual  labor,  a  lien 
on  the  mine.  Cited  in  notes  in  18  L.  R.  A.  306,  as  to  who  are  laborers, 
employees,  or  servants  within  statutes  giving  them  preferences;  16 
L.  R.  A.  601^  on  right  of  architect  to  mechanic's  lien. 
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Machaalctf*  Liens* — OlaUnJi  for  Anytbing  bnt  labor  &sd  material  are 
aonlienable,  p.  170. 

Cited  in  Boyle  ▼.  Mountain  Key  Mln.  Co.,  9  N.  H.  £62,  50  Pae..352, 
holding  that  mine  superintendent  performing  no  labor  ii  not  entitled 
to  a  lien. 

1  Or.   171-173»   WnjjAMBTTB    FALUI    TBiANSP.   *   M.   CO.   T. 

SMITH. 
This  case  has  sot  been  sited. 

1  Or.  17^176,  YAMHILL  BBIDOE  CO.  T.  NBWBT. 

Tenaney  in  CommoiL^-^Oiia  TenaiiS  who  sella  or  destroys  the  property 
may  be  sued  by  his  eotenant^  p.  174. 

Cited  in  Benjamin  Schwartz  ft  Sons  t.  Kennedy^  142  Fed.  1031,  and 
Wood  T.  Steinan,  9  8.  D.  114,  68  N.  W.  162,  both  supporting  and 
applying  the  rule.  Cited  in  note  to  24  Am.  St.  Bep.  818,  on  eonversion 
•of  ehattds  by  mortgagor  or  mortgagee* 

1  Or.  176-170(  BALDBO  ▼.  TOXJOB. 
Limitation  of  Aettoofl.«-When  a  Statnte  which  has  barred  a  eause 

<»f  action  is  repealed,  such  repeal  does  not  roTiTo  the  cause  of  action, 

p.  177. 

Cited  in  Eetchnm  ▼.  State,  2  Or.  106,  Board  of  Education  v.  Blod- 
I  gett,  155  HI.  448,  46  Am.  8t.  Bep.  348,  40  N.  E.  1027,  31  L.  B.  A.  70, 

McCracken  Co.  v.  Mercantile  Trust  Co.,  84  Ky.  852^  1  S.  W.  588,  and 
I  Oampbell  v.  Holt,  116  IT.  8.  632,  6  Sup.  Ct.  Bep.  209,  29  L.  ed.  488,  all 

I  reaffirming  and  applying  the  rule*    Cited  in  notes  to  95  Am.  St.  Bep. 

!  '659,  on  effect  of  bar  of  statute  of  limitations;  46  L.  B.  A*  612,  on 

I  vested  right  in  defense  of  statute  of  limitations. 


1  Or.  179-180,  MOOBB,  IN  BBL 

This  case  has  not  been  cited. 

1  Or.  181,  WILLAMETTE  FALLS  ETO.  CO.  T.  SMITH. 

Judgment. — ^Def aidt  Judgment  eannot  be  entered  while  a  demurrer 
Tomains  undisposed  of,  p.  181. 

Cited  in  State  r.  Dougherty,  4  Or.  202,  reaffirming  the  rule;  Curtis 
r.  SeatanoTich,  26  Or.  118,  37  Pac.  69,  to  point  that  complaint  to 
foreclose  mechanic's  lien  should  show  dates  when  material  waa  fur- 
nished. 

1  Or.  182,  WILLAMETTE  FALLS  TBAK8P.  ETO.  OO.  T.  FEBBIN. 
This  case  has  not  been  cited* 


UXl 


.1  Or.  188-188,  WILLAMETTE  FALLS  TBAN8F.  ft  M.  00.  ▼.  BIL 
Medianlcsf  l^ens.-— Bii^itB  of  Fartiee  are  determined  by  law  in  force 

when  oontract  was  made,  p.  186. 

Cited  in  Waters  v.  Dixie  Lumber  ft  Mfg.  Co.,  106  Gku  595,  71  Am. 

JQL  Bep.  281y  32  S.  B.  687,  holding  that  lien  once  fixed  is  not  affected 
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bj  change  of  law;  Mahon  ▼.  Sozeaus,  9  N.  D.  69,  81  N.  W.  65,  hold- 
ing that  rights  of  parties  are  determined  by  law  in  force  when  goods 
were,  delivered,  remedies  by  laws  in  force  at  time  of  suit;  Tufts  v. 
Tufts,  8  Utah,  147,  30  Pae.  310,  16  L.  B.  A.  4S2,  holding  that  the 
repeal  of  a  divorce  law  does  not  take  away  rights  accrued  under 
former  law;  Goodbub  v.  Hornung's  Estate,  127  Ind.  192,  26  N.  E.  773, 
holding  that  rights  are  to  be  fixed  by  law  in.  forea  when  contract 
for  labor  or  material  was  made. 

Questioned  in  National  Bank  ▼.  Williams,  88  Fla.  313,  20  South. 
933,  holding  mechanic's  lien  law  remedial  and  conferring  no  sub- 
stantive right. 

Mecbauicfl'  Liens.-— Lien  of  Moebaaie  relates  back  to  oonunenoement 
of  building,  pp.  186,  187. 

Cited  in  Be  Hoyt,  Fed.  Oas.  No.  6,805,  8  Biss.  436,  realBrming 
the  rule;  Thomas  A  Co.  t.  Mowers,  87  Kan.  268,  giying  meehanie's  lien 
priority  over  subsequent  creditors. 

Mechanic's  Lien.— Interest  on  Anumnt  Olalmed  may  be  added  from 
date  of  maturity  of  claim,  p.  187. 

Cited  in  The  Victorian  No.  2,  Sutton  ▼.  The  Victorian,  26  Or.  ISS, 
46  Am.  St.  Bep.  616,  41  Pae.  1104,  and  Pacific  Mut.  Life  Ins.  Co.  ▼. 
Fisher,  106  Cal.  288,  89  Pao.  760,  both  allowing  interest;  Forbes  ▼• 
Willamete  etc.  Co.,  19  Or.  63,  20  Am.  St.  Bep.  793,  23  Pae.  670,  allow 
ing  interest  on  each  claim  from  date  of  fiUng  notice. 

1  Or.  188-191,  MOmfcOE  ▼•  HU88BT. 

Cited  in  notes  to  29  Am.  St.  Bep.  115;  24  L.  B.  A.,  N.  S.,  1154,  as 
to  whether  presumption  of  frand  flowing  from  retention  of  ehattel 
by  vendor  may  be  overcome. 

1  Or.  191-192,  75  Am.  Dec  664,  TEBBITOB7  t.  OOLEMAK. 

Criminal  Law. — One  may  be  Punished,  for  the  same  act  under  the 
law  of  the  territory  and  the  federal  law,  p.  192. 

Cited  in  State  v.  Brown,  2  Or.  224,  Young  v.  Frazier,  36  Or.  250, 
78  Am.  St.  Bep.  772,  59  Pae  708,  48  L.  B.  A.  153,  and  Smith  ▼.  United 
States,  1  Wash.  Ter.  270,  all  upholding  the  rule.  Cited  in  note  to 
92  Am.  St.  Bep.  96,  on  identity  of  offenses  on  plea  of  former  jeopardy. 

1  Or.  193-194,  A&THUB  ▼.  MOSS. 

Salee.— Measure  of  Damages  for  breach  of  warranty  of  title  in  priee 
paid  for  the  goods,  p.  193. 

Cited  in  Morgan  v.  Hendrie  Bros,  ft  Bolthoff,  34  Colo.  29,  81  Pae. 
701,  applying  the  rule  to  suit  for  breach  of  warranty  of  title. 

Distinguished  in  Shultis  v.  Bice,  114  Mo.  App.  282,  89  S.  W.  860, 
holding  value  of  goods  measure  of  damages  for  breach  of  warranty 
of  title. 

■ 

1  Or.  194-196,  0ABOTHBB8  T.  WHEELEB. 

Time. — ^First  Day  is  Exdnded  and  last  day  included  except  when  it 
falls  on  Sunday,  in  which  event  time  mns  till  Monday,  p.  196. 


U  N0TB8  ON  OBEOON  BEPOBTa  1  Or.  197-219 

.  Cited  l»  IhrtOiiig  Hoiu«  laa.  Go.  t.  Osboni,  1  Kan.  App.  203,  40 
Pac.  1101,  reaffirming  the  role;  Horn  y.  United  States  Min.  Co.,  47 
Or.  126,  81  Pae.  1009,  eompnting  time  to  file  mechanic'a  lien  by  ex- 
cluding last  day  of  service  on  the  building  and  including  last  day  of 
period  preecribed;  Byana  ▼.  Chicago  ete^  By.  Co.,  76  Mo.  App.  470, 
following  the  mle  and  applying  it  to  bill  of  exception!. 

Distinguiahed  in  Miner  ▼.  Tilley,  54  Mo.  App.  629,  and  Patrick  ▼. 
Faulhe,  45  Mo.  313,  holding  statutory  act  to  be  performed  on  Sat- 
urday when  last  day  is  Sunday.  Cited  in  notes  to  78  Am.  St.  Bep. 
373,  on  computation  of  time;  14  L.  B.  A.  122,  on  time,  extension  of,* 
when  last  day  falls  on  Sunday;  49  Ij.  B.  A.  198,  on  first  and  last  daya 
in  computation  of  time. 

1  Or.  197-200,  DBEW  ▼.  OANT. 

Ferries.— Posting  Notice  of  AppUcatton  for  license  substantially  in 
compliance  with  statute  is  sufficient,  pp.  198,  199. 

Cited  in  Lntgen  ▼.  Board  of  Commrs.,  99  Minn.  501,  110  N.  W.  2, 
to  point  that  notice  laws  are  liberally  construed.  Cited  in  note  in 
59  Lk  B.  A*  652,  on  establishment,  regulation  and  protection  of  fer- 
ries. 

1  Or.  201-206,  MOOBB  ▼•  THOMAS. 

Deeds. — ^Unacknowledged  Deed  is  Valid  between  the  immediate  par- 
ties to  it,  p.  202. 

Cited  in  Security  Savings  etc.  Co.  ▼.  Loewenberg,  88  Or.  168,  68 
Pac.  649,  Eadie  v.  Chambers,  172  Fed.  75,  96  C.  C.  A.  561,  and  Oood- 
enough  ▼.  Warren,  Fed.  Cas.  No.  5534,  5  Saw.  494,  498,  all  reaffirming 
and  applying  the  rule;  Gest  r.  Packwood,  34  Fed.  372,  13  Saw.  202, 
holding  deed  valid  as  against  subsequent  purchasers  with  actual 
notice;  Mclntyre  y.  Eamm,  12  Or.  259,  7  Pae.  80,  to  point  that  burden 
is  on  party  claiming  invalidity. 

1  Or.  207-^218,  75  Am.  Dee.  565,  ABM8TBO1I0  T.  ABMSTBOVOi 
This  ease  has  not  been  cited. 

1  Or.  218-214,  TOUNO  ▼.  TEBBITOBT. 

This  case  has  not  been  cited. 

1  Or.  216-216^  GOODWIN  ▼.  BABNHABT. 

This  case  has  not  been  eited. 

1  Or.  216-218,  NATLOB  ▼.  BEEK8. 

Highways. — ^Existence  is  not  Proved  by  recorded  plat  but  by  order 
of  establishment,  p.  217. 
Cited  in  SUte  v.  Myer,  20  Or.  445,  26  Pae.  308,  reaffirming  the  rule. 

1  Or.  218-219,  POBTLAND  T.  O'NEILIa. 

Brokers. — Salaried  Agents  are  not  brokers,  p.  219. 

Cited  in  Rodman  v.  Manning,  53  Or.  339,  99  Pac.  657,  20  L.  "R.  A., 
N.  8.,  1158,  defining  brokers.    Cited  in  notes  to  129  Am.  St.  Bep.  282,. 


1  Or.  236,  OOrPIK  v.  HAITNEK. 

This  ease  has  not  been  cited. 


1  Or.  220-245        NOTES  ON  OBEGON  BBPOBTa  12 

on  constitutional  limlfations  on  t>otrer  td  impose  license  o^  decnpation 
taxes;  93  Am.  Dec.  171|  175,  on  rights,  duties  and  liabilities  of 
brokers. 

1  Or.  220-222,  HOLMES  ▼.  mBOUSOIT. 

Cited  in  note  to  49  Am.  Dec.  387,  on  estoppel  of  persons  claiminj^ 

nnder  eoztunon  sonrce  of  title. 

« 

1  Or.  228-224,  WOOD  ▼.  TEBEITOBY. 

'   Intoxicating  Z<i<iuora. — Chiving  Away  Idquor  is  not  disposing  of  H 

within  meaning  of  statute,  p.  224. 

Distingaished  in  Litch  v.  People,  19  Colo.  App.  424,  76  Pac  1080, 
where  ordinance  prohibited  the  giving  away  of  liquor. 

1  Or.  224-225,  AIEZN  T.  LBONABD. 

This  case  has  not  been  cited. 

1  Or.  226-227,  CEANDALL  v.  PIETTE. 

Judgmjent. — Opening  of  Default  is  discretionary,  p.  226. 
Cited  in  White  y.  Northwest  Stage  Co.,  5  Or.  103,  refusing  to  review 
order  in  absence  of  abuse  of  discretion. 

1  Or.  227-220,  EAKEE  v.  STOUGHTON. 

Omtracts.— Where  Contract  is  to  be  Performed  by  delivery  of 
goods  of  a  kiftd  to  >be  selected  by  obligee,  obligor  is  not  bound  to 
perform  until  selection  is  made,  p.  229. 

Cited  in  Newburn  ▼.  Hyde,  132  Iowa,  94,  107  N.  W.  606,  applying 
the  rule. 

1  Or.  230-231,  PIN  v.  M0BEI8. 

Public  Lands. — Conclusiveness  of  Decisioii  of  land  officer,  p.  231.  .i^, 

Cited  in  Corps  v.  Brooks,  8  Or.  224,  and  Bobertson  v.  Geer,  42  Or..  >: 

187,  70  Pac.  616,  refusing  to  review  decision  of  state  land  bosxd. 

1  Or.  234,  WILUAMS  ▼.  KNIGHTON. 

Bills  and  Notes. — Complaint  must  Show  that  note  Is  due,  p.  234. 
.  Cited  in  Wright  &  Son  v.  Bankers'  ete.  Fire  Ins.  Co.,  73  Mo.  App. 
367,  applying  the  rule  to  a  complaint  on  an  insurance  policy. 

Pleading  must  State  the  Facts  which  the  pleader  thinks  constitute 
his  cause  of  action  and  not  state  his  opinion,  p.  234. 

Cited  in  Dame  v.  Cochiti  Beduction  &  Improvement  Co.,  13  N.  M. 
17,  18,  79  Pac.  299,  reaffirming  and  applying  the  rule. 


^ 


1  Or.  241-245,  HOWELL  v.  STATE. 

Larceny. — ^Verdict  of  GuUty  Need  not  Assess  value  of  stolen  prop-  '  ^j 

erty  when  indictment  specifies  the  value,  p.  243. 


IS  KOm  ON  ORSGaif  BBPOMS.         1  Or.M(ha67 

Gitod  In  BUU  ▼.  KeU&er,  S8  Or  Mi,  .6&  Bm.  OSS^  xeidllraiiftff  «b« 
rale. 

CMninal  jMm^^ApptXMB  Ooort  bM  Ho  Fow«r  to  take  from,  add 
to|  or  modify,  the  jadgment;  it  must  afirm  or  reverse,  p.  245. 

Cited  in  Simpaon  t.  State,  66  Ark.  ftl,  10  &  W.  108,  diaaenting 
opinion,  majority  modifying  judgment* 

Oriminal  Iaw. — Whara  tbia  ftdgmam  af  tha  lawar  eomrt  ia  naaothor- 
iaed  the  appellnta  eonrt  mnat  reverae,  p.  240. 

Biatingiiiahad  in  State  t.  Fitahugh,  2  Or.  SMy  where  the  error  in  tha 
judgment  favored  the  appellant  Cited  ia  note  in  4£  L»  &  ▲•  158^  on 
effect  of  excessive  sentence. 

1  Or.  246-247,  JACKSON  T.  SHABVT; 

This  ease  haa  not  been  cited. 

1  Or.  248-249,  FBISBIB  T.  8TATB. 
This  case  haa  not  been  eited* 

1  Or.  250-251,  STATE  ▼.  SMITH, 
Thia  case  has  not  been  cited. 

1  Or.  251-254,  HOXIB  T.  HOXX»B& 

Svldence. — ^Parol  Oonten^^raaaons  Btltaiea  la  iaadmlsalble  to  rtaj 
the  terms  of  a  writing,  p.  252. 

Cited  in  Portland  Nat.  Bank  ▼.  Scott,  20  Or.  424,  90  Pae.  277^  apply- 
ing  the  mle  to  a  promissory  note;  Buekman  v.  Imbler  Lumber  Co.,  42 
Or.  238,  70  Pac.  814,  applying  the  mle  to  a  lease;  Martin  ▼.  Hamlin, 
18  Mich.  805, 100  Am.  Dec.  181,  applying  the  rala  to  a  note  and  mort- 
gage. 

1  Or.  254r-258,  WHITB  ▼.  DELSCHNBXDEE, 
This  case  has  not  been  eited. 

1  Or.  258-209,  UtiMUhUM  T.  ABBOTT. 

BfUa  and  Notea.— VagotlaUa  N^taa  are  entitled  to  days  of  grace, 
Bon-negotiaUe  notes  are  not,  p.  250. 

Cited  in  Allen  ▼.  O'Donald,  88  Fed.  25,  allowing  daya  of  graee  on 
note  payable  one  year  from  date. 

1  Or.  250-282,  HUXTVAN  v.  McDANIELb 
Pleading. — ^Demurrer  ia  Waived  by  pleading  over,  p.  261. 
Cited  in  Johnston  v;  Oregon  eta.  By.  Co.,  28  Or.  101,  81  Pne.  288» 

adhering  to  the  role. 

1  Or.  202-264,  FABOO  T.  BENTOV  00UNT7  OOMBOUl 
This  aaae  haa  not  been  cited. 


1  Or.  264-267,  FBI8BIB  ▼.  STATE. 

Cited  in  notea  to  121  Am.  St.  Bep«  702,  on  gambling  games  and 
devicea;  33  Am.  Dee.  18^,  on  what  ia  gaming;  17  !«.  B.  A^  N.  &,  1211, 
on  card-game  paraphernalia  as  "gaming  device.** 
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'»'•    .  '     .,     •   i'> 


Orlmlnal  Law. — Where  Statute  Imposes  imprisonment  for  not  mors 

than  one  year  It^  does  %bt  tuoftbodze  ootffln^inent  in  tke  f enitentiarj, 

p.  268.  -      .  .       :. 

:   Cited  in  Ex  paiii'e  Cl^inj  20  Old.  1^2,  03  Paei  976,  1  Old.  Cr.  IS,  hold- 

ing  that  "imprisonment"  meana  'eoa&ienie]it  in.  the  common  jaiL 
Statat«8>'--0rtiniaalr  tftatiitii  are  0tri«1A/  eonstraed,  p.  268: 
Odted  in  Brooks  v.  People,  14  Golo.  415,  24  Pae.  553,  and  United 

States  V.  Powers,  1  JUask'i,  136,  improving  and  applying  the  rule. 

^  £bEplained4n^€tattf  <v.''Pttn>;fi^  63  Or.  306,  99  Pac  280,  as  having  been 

since  modified  bj  statute. 

1  Or.  269-270,  SHIRLEY  ▼.  STATBi 

This  case  has  not  been  cited. 

1  Or.  270-272,  BO  WEN  ▼.  STATE^^ 

Appeal. — ^The  Overruling  of  a  New  TrlaTHi  not  reviewable,  p.  £71. 

Cited  in  State  v.  Wilson,  6  Or.  429,^tate  v.  Foot  You,  24  Or.  70,. 32 
Pac.  1034,  and  State  v.  Gardner,  33  Or.  152,  54  Pac.  810,  all  following 
the  rule. 

Modified  in  State  v.  Hill,  39  Or. -99,  ^Pf  <?•  ^30,  t^al^iag  that  w^ 
^3r^hj;Dg,?9^ucsra£|e^;  t^-^ea^pCris  sabmitted  giving  eause  for  new 
trial,  action  of  court  on  motion  based  en  such  matters  will  be  re-v 
viewed;~iUic)ui|a»  vwOrnrai^  42  Or...212,  70  Pac.  708,  to  the  same 
^ectj-  Ci^d  fn  note | in,  3  L.  &  A.,  If,,  Q^  1023,  on.cha^i^e  of  time 
a^id  place,  in  indictment j  for,  (iQmicide. 

i  Or^  272-^3;^  tttfiH&df^'  >.  ST0B7. 

Oaths. — It  must  Appear  in  Some  Way  that  officer  administering  oath 
had  authority,  p.  273.        /;  ,      "       :-  ..  - 

Cited  in  Blan chard  v.  Bennett,  1  Or.  330;  applying  the  role  where 
it  did  not  appear  who  administered  the  oath. 

Evidence.— Courts  Take  JofiiOal  ir6tioe«bf  exisfenee  and  qualiflea* 
tiotfs  x>f  p«reoiis^Aulhbriked  'to  adihiiiisteff  oaths,  p.  073. 

Cited  in  Boy  v.  Hor&Iey,  6  Or.  271;  and  Meldrum  v.'  United  States, 
16a -'Fed*  182/^60(0;  0/  AL'S^  10  Ann.  Cas.  324,  both  following  tiie 
rule;  Bell  v.  Stevens,  116  Iowa,  455,  90  N;  W.  88,  taking,  notice  that 
certain  person  was  county  treasurer.  Cited  in  note  to  106  Am.  St. 
Kep.  826,  827,  on  persons  in  whoSe  name  deputy  should  act. 

f 

1  Ot.  ^4-275,  8ENOBITA,  THA  v.  SIBfiOHDS. 

This  case  has  not  been  cited. 

1  Or.  276-271^  KKiaHTOK'  VI  flMZXB. 

Cited  in  note  to  41  AnL  Dec.  168^  om  snffieienoj  af  aaknowUdg- 

ment  of  deeds.  *  ,    . 

1  Or.' 'Z81-28Z,  USMINQTd)!  r*  ITTATE. 

•  -Statirtoir.   iCftrliatnttL  Statntes  mnat  be  Oonatmed  according  to  their 

natural  and  grammatical  meaning,.  p»  28S. 


Citea  in  Stote  ▼.  Chap^kttii^  BS.KOia  IM^  «  Av*  7«9»  t«  poiftt  t)^tr 
penal  statutes  must  be  strietlj  eonstniedi  Uiuit«4  Qtateis  t.  Qarretsc^n, 
42  Fed.  25,  holding  that  penal  statntee  «annot  be  extended  beyond 

their  obTions  meaning.  .    )   ' 

'.         .  .  • 

1  Or.  283-285,  STEPHENS  ▼.  FOWEXJh 

Cited  in  notes  in  59  L.  B.  A.  543/  on  evIaMisbteeftt,  regtkttiCMa  aod 
protection  of  ferries;  88  Ij.  B.  A.  180,  on  i^gislatiTa  power  to  Ax^t^tts, 
rates,  or  prices. 

1  Or.  ^285*287,  ISEXJfB/  t.  OAUIENK. 

Public  Lands. — ^XXHiatioii  Ocrtlftcatc  la  proof  of  icsideaca  and  cn^.i 
tivatios,  p.  887. 

Cited  in  Wiflametto^  FlUla  et^  Co.  t.  Gordon,.  8  Or.  177,  reaffiiiniBg 
the  mle. 

Bjcctmcntb — ^Donec  of  PnbUc  Iiand  holding  a  certificate  may  main- 
tain an  action  against  one  who  shows  no  color  of  titt#,  pr  2^.< 

Cited  in  Tyee  Oonsol.  Miii;  Oo.  ▼.  Langstead,  186  Fed.'.127>.69  €. 
C.  A.  548^  a^mroving  the  mle  and  tondderhig  it  aa  basis  for-  sMiipni-' 
ing  statute  H  Hmitatiottsl  ' 


V 

■    .V    ' 


1  Or.  288-289,  McOLANB  ▼.  TBOMASb 

This  case  has  not  been  cited. 

1  Or.  290-298,  JEMVIKfliaiE^  SXATB. 
This  case  has  not  b^em  cit«d. 


1 1 
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1  Or,2B2r/2»A,  JOHNBQlf  t.  McGIKNESS.       ., 

Pagnven^trJtfoney  Paid  Without  Praod,  mider,  mistake  of  law,  can- 
not be  recovered  bach,  p.  S94.  r  : 

Cited  in  Evans  t.  Hughes  County,  3  S.  J>,  252,  52  N.  W.  ld65,  re- 
affirming and  ^qppiying  the  rule;  ^ott  v.  Foxd,  .45  9r..543,  78  Pac. 
746,  68  L.  £.  A.  469,  holding  that  money  so  paid  may  be  recovered 
in  assnmpait.. 

1  Or.  295-299,  WELLS,  FA&aO  ft  CO.  v.  WALL.  * 
Equity. — ^Adequate  Remedy  at  tow  bar?  equitable  relief,  p.  296. 
Cited  in  WiUi^.v.  Crawford,  aS.Or.  530,  63  Pac.  988,  53  L.  R.' A.'^4; 
following  the  rule.  Cited  in  notes  to  53  Am.  St.  Bep.  447,  on  negli- 
gence as  bar  to  equitable  relief  against  judgments;  31  Xi.  B.  A.  38, 
on  negligence  as  cause  for,  and  as  bar  to^  injunctions  against  judg- 
ments; 32  L.  B.  A.  3^,.  328,  on  equitable  jurisdiction  in  regard  to 
injunctions  against  judgments;  30  L.  B.  A.  787,  on  injunctions  against 
jttdgmept^  obtained  by  fraud,  accident,  mistake,  ^iirprise  and  duress. 

1  Or.  30a-S06»  McEW^N  v.  FOBTLAim.     ' 

Ejectment. — Plaintiff  must.  Prev^,  upon  the  strength  of  his  own 
title,  p.. 302.   ^,  .    .  .     \,/  ••         .       •  *     r 

Cited  in  So'mmer  v.  Compton,  52^  Or.  178,  96  Pac.  126,  reaflDrming 
the  rule.  '  .    l  .  *  .,- 


'vi 


1  Or.  m-^0     NcmmtfH  o»Eacm  Bsmimmi  u 

1  Or.  S07-S08,  SOCHBSTBE  v.  B00HB81!IBBb 

This  case  has  not  been  cited. 

1  Or.  308-312,  GIBD  T.  8TATB. 
This  case  has  not  been  cited. 

1  Or.  •12-4li4»  8TAAKO  ▼.  SEIXa. 
Tbis  eas4  baa  not  beeA.e&ted.  a    u   ^.  i  ..    - 

1  Or.  314-317,  DX7K0AN  ▼.  THOMAS. 

Attacbmeiit.^aedeliYery  Bond  tl  ZMaoftarg^d  ^  %  seiaore  of  4be 
property  under  aaetber  attacbmenty  p.  810. 

Cited  in  Drake  ▼.  Sworts,  24  Or.  202,  33  Pac.  564,  bidding  that  the 
giving  of  a  redelivery  bend  >d/»es  not>  di^bfirge  the  at^aehnu^nt  or 

waive  the  right  of  action  on  the  attachment  bond.  ./ 

'I . 

1  Or.  317*4)20,  MOOKB  y.  TVELDB. 

Public  IiandSw— Oonrts  will  btertatal  n^.  proceedings  arising  out  of 
faetai^aftilh pending  b#fpjre  the  federal  land  department,  p.  819. 

Cited  in  Frink  ▼.  Thomas,  20  Or.  272,  25  Pac.  720,  18  h.  B.  A.  239, 
and  Robertson  v.  Goer,  42  Or.  189,  70  Pac  617,  both  reai&rming  and 
applying  the  mle. 

1  Or.  321-326,  ZA0HA&7  t.  OHAMBEBS. 
Executors  and  Adml]ii8traton.-«^Tf6a6ntatietf?  «f  OUlm  ueeeaBarily 

includes  every  ingredient  the  law  impoees,  and  if  the-daiaant  fail 
in  the  legal  requirements  there  is  no  presentation,  p.  324. 

Cited  in  Douglass  v.  Folsom,  21  Kev.  449,  38  Pue.  668,  bolding 
presentation  to  attorney  for  the  estut^  insuffleient.  Cited  Im  ttOte  in 
130  Am.  St.  Bep.  322,  on  statement  of  claims  against  ttirtattf  of  do* 
ceased  persons. 

Executors  and  AdminlBtrators. — ^Wbera  the  CSatm  la  not  ^operly 
presented  and  is  rejected,  there  can  be  no  suit  on  it,  pp.  824,  386. 

Cited  in  Wilkes  v.  Cornelius,  21  Or.  352,  28  Pac.  136,  holding  the 
mle  applicable  to  proceedings  under  Hill's  Code,  section  1134. 

1  Or.  325-328,  GRAHAM  ▼.  ICSEX. 

£8topi>el. — The  Doctrine  of  Estoppti  applies  to  deeds  without  war- 
ranty and  extends  to  married  women,  pp.  327,  328. 

Cited  in  Hallyburton  v.  Slagle,  132  N.  C.  952,  44  8.  E.  667,  holding 
grantor  estopped  by  deed  with  covenant  of  warranty;  King  v.  Bear, 
56  Ind.  18,  holding  married  woman  estopped  by  deed  to  assert  even 
after- acquired  title.  Cited  in  notes  in  28  Am.  Bep.  874,  on  estoppel  of 
married  woman;  22  L.  B.  A.  781,  on  effect  of  covenants  of  married 
women  and  their  estoppel  by  deed  or  mortgage. 

1  dr.  328-330,  BLAKOHABB  ▼.  BENNETT. 

Pleadings. — Verification  may  be  Amanded  in  form  or  subttauee  im 
•ound  disoretion  of  court,  p.  329. 
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0 

Cited  iit  Seliath;  if.  Pmn6n9,  SO  Miafi.  B«7,  2  K.  W.  704,  lioldlng 
def eetive  ▼erifieAtips  o£  cQinplaiut  bo  groaad  for  diBmi«Bal. 

Appeal. — Appeal  Lies  txma  All  Final  Dedalons  of  jurtiees  of  tlie 
peaee  and  the  remedy  by  certiorari  ie  conenrrent,  p.  830. 

Cited  in  Behirott  t.  Phillippi,  8  dr.  '4^/  folding  writ  of  review 
and  appeal  eoneorrent  remedies;  Feller  ¥.  Feller,  40  Or.  77»  66  Pae. 
470y  holding  that  aftQ7.  a  person  has  commenced  an  appeal  he  may 
abandon  it  before  it  is  peHected  and  sne  out  a  writ  of  rcTiew. 

Apparently  overruled  ih,  Bamsey  ▼.  PittingiS,  14  Or.  208,  12  Pae. 
440,  holding  review  barred  by  loss  of  right  to  appeal  by  lapse  of  time. 

1  Or.  SSIMSS,  BOBBBM  ▼.  CABIiANIX 

Oeata.-— Wbore  FiadntUTt  Claim  la  Badnoed  below  fifty  dollars  by 
setoff  he  may  recover  costs,  p.  833. 

Cited  in  Baybnm  Vk  Bud,  10  Or.  60,  28  Piae.  669,  reaifirming  and 
ai^lying  the  role. 

1  Or.  333-839,  80  Am.  Dee.  896^  OOODALL  ▼.  STATE. 

Homicide. — Wbea  Dying  Dedarationa  are  Admitted,  it  is  compe- 
tent to  show  that  deceased  was  a  disbeliever  and  under  no  apprehen- 
aion  of  fnture  punishment  for  a  falsehood,  p.  335. 

Cited  in  State  t.  O'Shea,  60  Kim.  781,  57  Pae.  973,  holding  that 
dying  deelar»feif»as  may-  be  contradicted  or  discredited  like  other  tes- 
timony; Carver  v.  United  States,  164  U.  S.  607,  17  Sap.  Ct.  Bep.  228, 
41  L.  ed.  603,  holding  that  such  declarations  may  be  impeached;  State 
V.  Doris,  51  Or.  152,  94  Pac..49,  16  L.  B.  A.,  K.  S.,  660,  holding  that 
dying  declarations  mnst  be  confined  to  circiimstanees  immediately 
connected  with  the  fatal  injury.  Cited  in  notes  to  86  Am.  St.  Bep. 
642,  666,  on  admia^bility  of  dying  declarations;  56  h.  B.  A.  420|  on 
dying  declarations  as  evidence. 

Wttneaaea.— BvldeBce  Introdaead  to  lAy  Fomidatloli  for  impeach- 
flMnt  must  be  relevant  to  the  issue,  p.  835. 

Cited  in  WilUama  v.  Oblver,  89  Or.  841,  64  PIm.  764,  reaifirming  the 
rule. 

Homicide.— WHeil,  ftom  tlie  Vatira  of  the  Attaek,  attde  by  de- 
ceased, ther4  is  reasonable  ground  to  believe  there  ia  a  design  to  take 
Hfe  or  eonunit  a  felony,  the  killing  is  excusable,  p.  337. 

Cited  in  State  v.  Gibson,  43  Or.  193,  73  Pae.  336,  reaffirming  and 
applying  the  rule;  State  v.  Doty,  5  Or.  495,  distinguishing  the  facts; 
State  V.  Smith,  43  Or.  118,  71  Pae.  976,  and  State  v.  Miller,  48  Or. 
333,  174  Pae.  660,  both  holding  homicide  justifiable  only  when  death 
or  great  bodily  harm  is  imminent.  Cited  in  notes  in  19  L.  B.  A.,  N.  &, 
495,  on  applicability  of  rule  of  reaeonable  doubt  to  self-defense  in 
lioinicide;  8  L.  B.  A^  N.  S.,  547,  on  standpoint  of  determination  as  to 
danger  and  necessity  to  kill  in  self-defense. 

Homicide. — ^Malice  ia  not  Frored  from  mere  proof  of  killing,  p.  338. 

Cited  in  State  v.  Whitney,  7  Or.  892,  further  illustrating  the  rule; 
State  V.  Gibson,  48  Or.  190,  78  Pae.  335,  holding  that  the  burden  of 
proof  never  shifts  from  state  to  accused. 
Or.  Not«i— 0 
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808,  and  Harria  ▼•  Tippatt^  Begciw  Wataoiii  lliSngi  Bttl..Cas«  153,.  nr? 
noi  aecJMsibla.  - 


1  Or.  339-341,  O^ABJCAJV  T.  ||c|»A)iqS. 

Thia  ease  hasaol;  ibeen  aitad.   * 

1  Or.  341^343,  BOGUB  K^VEB  MIK,  CO.  T^  WACKSbI 

.  'App6aL->43rron  iM  Sxc^ta^  to  in  lower  eourt  will  not  be  ra- 

▼iewcd,  p.  343^      .  .  v 

Cited  in  People  ▼.  Hunt,  1  Idabo,  436,  boldingr  objection  and  excep- 
tion neeessary  to  ground  roT^rsal^lianipkhi  "«.  Gftesluig/l  Idabo,  ^% 
bolding  tbat  objeetiona  itttMt  ba  xaada  in  trial  eourt  wken  tha  (|aeation 
arisea  or  they  are  waived. 

'  'Appearanea:--^'Wasit  4i  B^anrtitb^tt  lyrocfi  ia  -waiyad  by  roluntary 
appearance,  p.  343. 

Cited  in  White  ▼.,  Northwest  Stage  Co.^  5  Or.  102,  holding  that 
^pearance^  waives  irregularity  in  service  of  process. 

Distinguished  in  Kinkade  v.  Myers,  17  Or.  471,  21  Pae.  553,  where 
defendant  appeared  specially  to  Have  the  service  sat  asida. 

i  Or.  HH-^e,'  SNtDBB  V.  VAHirdT. 
lud^rmeni — ^E^^ty  irVl  ftet  Asida  Indgment  o-dfy-  on  abowing  fraud, 

accident,  surprise  or  mistake,  p.  345.  ^  •  * 

Cited  in  Muse  t.  Wafer,  29  Kan.  282,  holding  that  judgment^  <w4II 
not  be  enjoined  unless'  it  appear  that  it  wAa  wrong  and  against  aquity 
and  good  conscience  to  cinfdrce  it. 


•     '  < 


< . 


1  Or.  347-350,  EX70ELB8  T.  WftAT»  BZ  BEL.  PUXiLB&TOir. 

Thia  case  haa  not  been  cited. 

'       '  ■  '  '         '  '•    \     .  .  • 

1  Or.  350-362,  ALTBEE  ▼•  H0O|U&     .       . 

S'orclbla  BDtiy;^IMattdaat  cannot:  A^Mrt  paranioont  ti^a  19  him- 
self, p.  352. 

Cited  in  Kellay^.  Andrew,  6  QolV.  Afp.  1^  aa-PHe*  176,  reaflprm- 
ifig  and  applying,  tba  rule.  Cited  in  note  to  121  Am.  St.  Bep.  406, 
on  improper  demonstrationa  .or  remarki  by  spaetatoia  aa  ground  t^ 
new  trial. 

I  Or.  363-357,  GUTHBIE  t.  THOMPSON.. , 

Vendor  and  Porcbaser. — ^Wbera  Eitbar  party  wishes  to  ana  on  a 
contract  to  eonrey  he  must  first  put  tha  other  in  default  by  tender  of 
deed  or  purchase  money,  pL  355. 

Cited  in  Davia  ▼.  Barrada-Ghio.ato.' Co.,  115  Mo«  App.  338,  08  S. 
W.  117,  applying  the  rule  in  a  similar  case;.  Coles  y.  Meskimen,  48 
Or.  57,  85  Pae.  69,  and  May  ▼•  j^merson,  52  Or.  209,  95  Pac  456,  both 
holding  that  axeeution  oi  deed  aiui^  payment  oi  pprchase  .money  ara 
.aoaeucrent  aet9«.  Cited  ia.nota  to  60  Am.  Pec,  673,  on  duty  of  party 
rescinding  contract. 
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ytndOK  'ittMff  FurduuMS/^Wslttn  €«iitrMt  to  tonrej  may  Imf  aban- 
doned by  parol,  p.  856. 

Cited  in*  ElBot^  ▼.  Bofeorffll,  W  Or.  403/97  Pao.  636,  reaffirming^  snd 
applying  the  role;  Wulsebner  ▼.  Ward^  115  lad.  823,  17  K.  S.  275, 
upholding  oral  resciseion  of  ineomplete  s&le  of  ehatteL  Cited  in  notes 
to  56  Am.  St.  Bep.  662,  on  modifijoation  of  written  contrhet  by  sub- 
le^ent  parol  agreement;  100  AnLDee»  172,  parol  alteration  of  con- 
tracts within  itatute  of  frandsw 

1  Or.  367-358,  BAILBY'  T.  VTABXEXti 

Pleading. — Demiuver  Admtta  Ptoadlng  demnrred  to  to  be  tme,  p. 
358. 

Cited  in  Ketchnm  t.  State,  2  Or.  105,  holding  that  if  one  eaale  0t 

aetion  in  eomplaint  demurred  to  be  good  demurrer  most  fail. 

•I 

2  or.  358-960,  ITOJiTVOMA^  0O17NTY  COMMBS.  ▼.  BTATB. 
Taxatii>n.---A  Tax  ia  a  Dabti  p.  850. 

.    Cited  in  Whiteaker  t.  Haley^  2  Or.  183,  approring  the  rule. 

Taxatioii.-!-Wta«iii  State  Atsaasea  Oomitgr  with  its  proppi^ion  of  s^t^ 
revenue,  the  county  and  state  stand  in  the  relation  of  debtor  and 
ereditor,  p.  359. 

Cfted  in  Huine  t.  Kelly,  28  tfr.  405,  43  Pae.  381,  appvoTing  the  Ttde; 
State  T.  Baker  County,  24  Or.  143,  33  Pae:  530,  applying  the  role  in  a 
similaT  case;  Gilliam  Co.  ▼.  Wasco  Co.,  14  Or.  525,  13  Bac  324,  apply- 
ing the  rule  on  division  of  county,  and  asflumptioa  of  debt.'  ■   .         ( 

1  Or.  360-S63,  OAIN  T;.  EABaMEQi; 

This  ease  has  not  been  cited. .  ^ 

1  Or.  364-^67,  KEITH  T.  QUINNET. 

Statatea.— In  Oonsl^ruing  Btatatea  the  court  my  eonsider  eziflting 
■tata  of  thyigB  wheii  the  law. was  passed,  p.  36^.  •  .    ^ 

Cited  in  NortheT&  <<<mnties  Investment  Trust  v.  Sears,  30  Or.  39^, 
41  Pae.  933,  35  L.  B.  A.  188,  and  State  v.  Payne,  22  Or.  347,  29  Pae. 
791,  both  quoting  and  i^plyih|^  the  mle;  Heydon^a  Case  t.  Aile^Jbrvy, 
14  Eng.  Bui.  Cas.  831,  not  accessible.  .    .  ^  -  i     . 

1  Or.  367-371,  BBAtniB  y^JSTBAJUM. 

Contracts. — ^Patent  Ambiguity  cannot  ba  ^Egplalwad  by.parx>l  if  it  be 
perfectly  consistent  in  itself,  p.  369. 

Cited  in  Harrisburg  Lumber  Co.  t.  Washburn,  29  Or.  167,  44  Pae. 
393,  applying  the  rule  where  lien  claim  misdescribed  the  block  and 
addition;  Saunderson  t.  Piper,  2  Eng.  Bui.  Cas.  717,  not  accessible. 

1  Or.  381-396,  LOWNBDAIiB  T.  POBTIAND  (No.  1). 

Judgment. — ^To  be  Interested  In  a  Suit  in  no  way  makes  a  person  a 
party  ao  as  to  be  concluded  by  the  judgment,  p.  385. 

Cited  in  Central  Baptist  Church  etc.  v.  Manchester,  17  B.  I.  494, 
33  Am.  St.  Bep.  893,  23  Atl.  31,  holding  that  a  party  is  not  concluded 
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1^  Judf^ent  by  employing  attotMy  or  ottemte  aidtd  ik  Ibe  toadnet 
of  the  ease. 

OregbiLr-^Tlie  Aet  of  1848  'organizing  the  tanritoxy  did  not  extend 
tbe  townslte  Ikw  of  1844  over  Oregon,  pi.  880. 

Cited  in  Btark  t.  Starr,  6  WaU.  (U.  &)  410,  18  L.  ed.  888|  reaifirm- 
ing  the  mle;  Lamb  ▼.  DaTonport,  Ted.  Gas.  No.  8015,  1  Saw.  009, 
generally  to  illnstrate  condition  of  land  holdings  in  Oregon  in  the 
early  daya. 

1  Or.  307-408,  LOWNSDAIS  r.  POBTXAND  QX^  9. 

DedibatioiL— Parol  Bodloattoii  mnst  Beat  en  aeta  of  neh  pnbUe  and 
deliberate  character  as  makea  them  generaUy  known  and  not  of  doubt- 
fnl  intention,  p.  400. 

Cited  in  Mandersehid  ▼.  Gity  of  Dnbuqne^  89  Iowa,  80,  4  Am.  Bep. 
190,  ennmerating  facts  raising  presumption  of  dedication  of  land  for 
street;  Hogne  t.  City  of  Albina,  80  Or.  188,  25  Pae.  888,  10  L.  B.  ▲. 
873,  holding  that  there  mnat  be  some  aet  proTOd  evineing  a  clsar 
intention  to  dedicate;  Starr  ▼.  People,  17  Colo.  408,  80  Pae.  Oe,  setting 
forth  essential  elements  of  Talid  dedication  of  Uglnray. 

1  Or.  409-418,  SKTJiBB  T.  PAOIFIO,  ZHB. 

CaRtoXB.— Sliipper  Hakea  a  Prima  Fade  Oaaa  by  producing  a  re- 
ceipt containing  the  words  "reoeifed  in  good  order,"  p.  418. 

Cited  in  The  Queen  of  the  Paeiiie,  75  Fed.  77,  to  point  that  billa  of 
lading  afford  prima  facie  e^denee  of  good  order  of  goods  when 
shipped. 

Oarrlonk — Oaxrier  cannot  Limit  lAaliimy  by  notiee  en  bill  of  lading 
not  assented  to  by  the  shipper,  p.  415. 

Cited  in  McOregor  ▼.  Oregon  B.  Co.,  50  Or.  534,  98  Pae  468,.  hold- 
ing that  nothing  short  of  an  express  stipulation  will  institute  agree- 
ment limiting  liability.  Cited  in  notes  to  5  Am.  St.  Bep.  788,  on  lim- 
itation of  carriers'  liability;  18  Am.  St.  Bep.  784,  on  extortion  of 
onauthorised  stipulation  from  shippers  and  its  afleet. 

1  Or.  418-480,  BDWABDS  ▼.  PAKAICA,  TBM, 

This  cass  has  not  been  cited. 

1  Or.  430-488^  WAUKO  T.  OBBIBTElia^  TB& 
This  case  has  not  been  sited* 
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PREFACE. 


^HB  aBomaloii3  p<>gitio(D :  of .  aonie  .  oates :  in  this  Tohon 
requii^s  some  explanation.  The  QoBStltufion^  article  7^  Btc^ 
tion  7y  proyides  that  ^^at  the  doae  of  eaeh  term  the  judges 
shall  file  with  the  Secretary  of  l§ta,tet  9cmciae  written  statat 
ments  of  the  decisions  made  at  that  term."  The  two-fold 
duties  of^the  justices,  in  Supreme  and  Circuit  Courts,  and  the 
times  for  holding  the  hMfix  nander.  the  time,  fvr  heidiag<the 
former  so  brief ^  that  it  was  only  sufficient  for  hearing  the 
arguments  and  deciding  the  cases,  and  afforded  no  leisure  for 
the  preparation  of  written  opinions  during  the  term.  At  the 
close  of  that  term  it  has  been  the  custom  to  determine  what 
cases  were  of  sufficient  importance  to  warrant  written  deci- 
sions and  allot  them  to  the  respective  justices  for  preparation. 
In  some  cases  opinions  were  filed  more  than  two  years  after 
the  decision  was  rendered.  The  first  volume  of  Oregon 
Reports  was  published  early  in  1862 ;  and  the  first  five  opin- 
ions in  this  volume  were  not  then  ready,  but  are  now  publish- 
ed in  their  respective  order. 

Until  the  term  of  1865,  there  was  no  rule  as  to  the  filing 
of  briefs,  except  at  the  option  of  the  attorney,  and  until  that 
term  the  reporter  has  made  no  immediate  reference  to  briefs ; 
and  in  no  case  since  had  he  deemed  it  necessary  to  incumber 
ibe  yolume  with  the  long  printed  briefs.  Only  such  parts 
thereof  as  embrace  the  real  points  in  issue,  and  the  partica- 
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lar  authorities  bearing  upon  the  same,  have  been  intrcdnoed 
in  this  volume,  and  only  then  in  oertain  causes.  The  aim  is 
to  make  the  volumes  books  of  decisions  rather  than  of  briefs, 
otherwise  the  Oregon  Kepoifs  siighli  have  been  respectable 
in  mmther,  containing  occasional  pages  of  what  is  of  real 
value.  Some  cases  are  reported  which  contain  questions  of 
pTBctiee,  in  which  the  justices  have  written  no  opinions^  bat 
which  have  been  prepared  by  the  reporter.  None  of  these 
ooour  prior  to  the  term  of  1867,  as  until  that  time  there  was 
no  official  reporter  of  the  court 

J.  a  WILSON,  Reporter 
Daujm  Cmr,  Oiboov,  ^frU»  1869. 
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Garrison  r.  City  of  Portland  123     ^^^^^  ^   ^^^^  ^^  ^j 237 

Gird  V.  Moorehouae    •    63. |  j^^^^  ^    Stephens 304 

Griswold  V.   Stoughton 61     j^^^  ^   q^^jj^  321 

fl. 

Hadley  et  al.  v.  Heatherly  et 

al ^..  269 

'Hadley  et  aL  t.  Heatherly  et 

al 117 

Haley  T.  Whiteaker  et  al  ...  128 

Hamlin  ▼.  Kinney  et  al  .«..  91 

Banner  v.  Silver   336 

Harker  ▼.  Fahie  et  al 89 

Harris  v.  Ryan   176 

Harrison  et  al.  v.  Waldron  . .  87 

Hayes  et  al.  y.  State   314 

Heatherly  et  aL  v.  Hadley  et 

al 117 

Heatherly  et  al.  r.  Hadley  et 

al 209 

Heineborg  v.  Garland  75 

Hoback  V.  Stoll 225 

Hogan  V.  Wyman  et  al   ....  302 

Holland  et  al.  ▼.  Kamm  ....  69 

Hoyt  V.  State  ..-..  246 

Hopwood  V.  Patterson   49 

Hulin  et  al.  v.  State 306 

Hnnsaker  r.  Coffin 107 

Hunsaker  y.  Lownsdale    ....  101 

Hurd  y.  Moore 85 


Lamb  et  al  y.  Fields 840 

Learn  v.   Mills    215 

Lee  y.  Summers    260 

Leland  et  al.  v.  City  of  Port- 
land         40 

Lindley  y.  Wallis   203 

Linn  Co.  Woolen  Co.  y.  Mon- 

teith  et  al    277 

Loomis  v.  Farnum 29 

Lownsdale  y.  Hunsaker   ••••  101 


M. 


% 


Ingles  et  al.  y.  Smith  48  j 

Ish  y.  Flanders  820 


Johnson  y.  SUte   116 

Johnson  et  aL  y.  City  Oonnell 
of  0.  Cily  «27 


Kamm  y.  Holland  et  al  ....    69 
Ketohum  y.  State lOS 


Mann  y.   State    288 

McClane  y.  Boon 881 

McDonald  y.  Crusen 258 

McDonald  y.  Crusen  259 

Miller  Bros.  v.  Bank  of  B.  C.  291 

Mills  V.    Learn    215 

Monteith  et  aL  y.  Linn  Co.  W. 

Co 

Moore  y.  Hurd  

Moore  y.  Murch 189 

Moorehouse  y.  Gird    53 

Mosseau   y.    Veeder    113 

Multnomah  Co,  y.  Thcmipson.     34 
Multnomah  Co.  y.  Trainor  ..214 

Murch   y.    Moore    189 

Mosier  y. 


N. 


Nicholson  y.  Stanaii 882 

Kickum  et  aL  y.  Dolph  .•..  202 
Noland  y.   Costello    67 


0. 


Oregon  Gen.  R.  R.  Ca  y.  Stale  266 
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Oregon  iTon  Go.  ▼.  Trullinger  811 
Oitgoa  Steam  N.  Co.  v.  City 

of  Portland ». .  •  •     81 

Oregon  Steam  K.  Co.  v.  Waa- 

eo  County 200 

P. 

« 

Palmer  ▼.  State  66 

Partlow  V.  Singer  et  al 807 

Patterson  v.  Hopwood  49 

People's    Trans.     Co.  T.    Be- 

qnette 200 

Pressey  et  aL  ▼.  Falila 23 

E. 

Bhea  ▼.  Umatilla  County....  298 
Kichardson  v.  Puller  A  Co...  179 

Rickey  ▼.  Ford  251 

Bobbins  et  aL  ▼.  Baker 52 

Bosen  et  aL  ▼.  Warren  ....  17 
Ryan  r.  Harris   175 

8. 

Shelb^r  w.  Williams 144 

Bherman  et  aL  r.  Swift  et  aL    97 

Shively  y.  Welch    288 

Silver  t.  Hanner 836 

Singer  et  al.  r.  Partlow  ....  307 

Smith  ▼.  Case 190 

Smith  T.  Ingles  et  al  43 

Stannis  ▼.  Kicholson    382 

State  ▼.  Benjamin 126 

SUte  T.  Brown   221 

State  ▼.  Burchard  78 

State  T.  Fitsshugh  et  aL  ....  227 

State  ▼.  Hayes  et  aL  814 

State  y.  Hoyt  246 

SUte  y.  Hulin  et  al 806 

State  y,  Johnson  115 

SUta  y.  EjBtehnm 103 


State  y.  Hans  238 

State  y.  Oregon  C.  B«  R.  Co.  255 

State,  y.  Palmer 66 

State  y.   Sweei   127 

Stark  y.  Starr  *et  al. 118 

Starr  et  aL  y.  Stark 118 

Stephens  y.  Knott   804 

Stock  y.  City  of  VOJt^ha^li' .\' ^f» 

Stoll  y.  Hoback 225 

Stonghton  ▼.  Griswold  ..•••.     61 

Summers  y.  Lee • 260 

Sweet  v.  State 127 

Swift  ^t  aL  y.  Stark  et  aL..    97 

T. 

Thompson  t^  Mnltnomafa  Oik  M 
Trainor  y.  Multnomah  Co....  214 
TniUinger  y.  Oregon  Iron  Ooi.  911 


U. 


Umatilla  Co.  ▼.  Bhaa 


Veedar  t.  M< 


lit 


W, 


Waldron  y.  Harrison  et  al...  87 

WaUis  ▼.  Lindley  203 

Warren  y.  Rosen  et  al 17 

Wasoo  Co.  y.  Ogn.  St.  NaT. 

Oo. tW 

Weaver  y.  Bmmmei 168 

Welch  y.  Shiyely 288 

Whiteaker  et  aL  T.  Haley  ...  188 

Williams  y.  Shelby 144 

Wood  y.  Chayener 182 

Wren  y.  Fargo  .^ •..  19 

Wyman  et  aL  T.  Hc^gaii  •«••  808 


Stats  of  Ositaoir — Aduittkd  Fbbbuabt  12, 1859. 


JUSTICES 

t 

OF  THI 

SUPREME  COURT  OF  THE  STATE  OF  OREGON. 


fiALABT,    $2^000. 


AAROK  fe.  WAIt,  OKief  Ift$Hoe  from  1850  to  1802.     ISxJxnxD,  1858; 

Resigned  Mat,  1802. 
MATTHEW  PAUL  DEADT,  EtfeOiED,  1858;  Resigned,  1850. 
PAINE  PAIGE  PRIM,  Cfhief  Justice  from  1804  to  1866.     Appointed 

1850  {vice  DkADY) ;  Elected,  1860 — ^Re-eiected,  1866. 
WILLIAM  WILBiER  PAGE,  AppomiSD  from  May  to  September,  1862 

(vice  WacT). 
REUBEN  P.  BOISE,  Chief  Justice  from  1862  to  1864,    Euected  1858; 

Re-euxttdd,  1864.     Chief  Justice,  from  1861   to  — . 
RILEY    EVANS    STRATTON,*    Eleoied,    1858;    RsrEUEGrncD,    1864  — 

Died  Deoeater  26,  1866. 
ALONZO  A.  SKINNER,  Appointed,  1866  (vice    Stbatton). 
ERASMUS  D.  SHATTUCK,  Chief  Justice  from  1866  to  1867.  Euxtted, 

1862;  Resigned  December,  1867. 
WILLIAM  W.  UPTON,  Appointed  December,  1867   (vice  &iATTgoK); 

Elected,  1868, 
JOSEPH  GARDNER  WILSON,  Appointed  October  17,  1862  to  5th  Ju- 

^einl  District.    Elected,  1864. 
MSN  EELSAY«  Eueoxed,  1868   (to  ftU  Taeanqy,  for  two  jMr%  vim 

flXElTIOXK 


CLERKS. 


JOSEPH  O.  WILSON,  appointed  1850;  resigiied  Oet6ber  17,  ISOt. 
LUCIEN  HteATH,  appointed  1862;  resigned  1864. 
RICHARD  WILLIAMS*  appointed  1804. 


(  8  )  [«  OiegoD] 


DISTRICTS  IK  1898,  AND  JUDGES  TO  THAT  TIME. 


Won  I^iRUOT— OomitieB  of  JackMm  and  JosephlllA. 

M.  P.  TfEADY,  1866.  P.  P.  PRIM,  1859. 

Bmookd  Distbict — Counties  of  Coot,  Cuny,  Bouglaa,  Lane  and  Benton. 

R.  E.  STRATTOMr,  1859.  A.  A.  SKINNER,  1867. 

J.  KELSAY,  1868. 

TwoBD  Diffmcr-Counties  of  Marion,  Polk,  Linn,  Tillamoek  and  Taai 
HiU. 

R.  P.  BOISE,  1859. 

FbUBTH  Distbict — Counties  of  Washington,     Clackamaa»  Multnomah 

Columbia  and  Clatsop. 

A.  E.  WAIT,  1859.  W.  W.  PAIOE,  1862. 

B.  D.  SHATTUCK,  1868.      W.  W.  UPTON,  1868. 

nkKUor— Counties  of  Baiter,  Qrant,  Union^  Umatilla  and  Waaeo* 
J.  a  WILSON,  186& 


[2  Oriegon]  (  9  ) 


BUPBEME  COURT  OF  THE  TERRITORY  OF 

OREGON. 

ROLL  OF  ATTORNEYS 


OdtBCOlTED  AND  SNIABGED— WHEN 


DiGracBD  Tksu,    1861. 

COLUMBIA    LANCASTER, 
ARiiORY  HOLBROOK,  I86V 
AARON  E.  WAIT, 
EDWARD  HAMILTON, 
JOHN  B.  PRESTON,  }S65* 
ALEXANDER  CAMPBELL,! 
WILLIAM  W.  CHAPMAN, 
WILLIAM  T.  MATTOCK, 
JESSE  QUIN  THORNTON, 
SIMON  B.  MARYE,* 
DAVID  B.  BRENAN,* 
CYRUS  OLNEY, 
JOHN  B.  CHAPMAN.^ 


Dboeicbsb  Tdoc,  1858. 

JAMES  K.  KELLY, 
JOSEPH  O.   WILSON, 
REUBEN  P.   BOISE, 
DAVID  LOGAN, 
MILTON  ELLIOTT, 
JAMES  McCABE,  t 
GEORGE  McCONAHA,  18S6,* 
MATTHEW  P.  DEADY, 
ADDISON  C.  GIBBS, 
A.  B.  P,  WOOD,  t 
A.  LAWRENCE  LOVEJOY,*^ 
W.  STUART  BROCK,  t 


JxTNB  Tebm,  185S. 

BENJAMIN  STARK,  t 
P.  Q.  MARQUAM. 

Dcg^icBKB  Tebm,  186S. 

LAFAYETTE  QROVER,  •• 
ELI  M.  BARNUM,  t 
BENJAMIN  F.  HARDING, 
RILEY  E.  STRATTON,  ISM^ 

JtTNE  Tebic,  1864. 

JAMES  C.  STRONG,  ♦ 
MARK  P.  CHINN,  1867.« 

4 

Dbobmbeb  Teem,  1864. 


LAFAYETTE  MOSHER, 
STEPHEN  F.  CHADWICK, 
COLUMBUS   C.   SIMS,t 
GEORGE  K.  SHEIL, 
DELAZON  SMITH,  18«0,» 
NOAH  HUBER,   1857,* 
STUKELY  ELLSWORTH. 

June  Teem,  18611. 

THOMAS  H.  SMITH,  t 
SYLVESTER  PENNOYER. 


^Bwigned*  t  Removed  from  the   State.     **  Retired   from  practlo& 
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Decbmbbb  Tebm,  1666. 

BENJABfiN  F.  BONHAM, 
ANDREW  J.  THAYER, 
JOHN  KELSAY. 

AvQVwn  Term,  1807. 

WILLIAM  W.  PAGTS, 
LANSING  STOUT, 
GEORGE  H.  WILLIAHa 


^XTQUST  TS9V,   18118. 

R.  B.  SNELLING,t 
BENJAMIN  F.  DOWELI^ 
CHESTER  N.  TERRY, 
GEORGE  i.  CURRY. 
JOHN  rJ  MoBBXDX.t 


.r 


•r 


SUPREME  COURT  OF  THE  STATE  OF  OREGON. 


Deobmbeb  Tkbic,  1860. 

JA3fB8  M.  PYLE,  18(!7,  • 
JOHN  H.  REED, 
DAVID  W.  DOUTHrrr,! 
GEORGE  L.  WOODS. 

.      JuLT  Term,  1880. 

GEORGE  H.  OARTTER,  1881, 
SRASlfUS  D.  SHATTUCK, 
WILLIAM  C.  JOHNSON, 
WILLIAM  S.  BUCKLEY,  t 
JAMES  A.  ODELL, 
JOHN  H.  MITCHELL, 
EDWARD  C.  NUGENT,  t 

Dbobmbeb  Term,  1880. 

NBLSON  H.  CRANOR, 
HARTWELL  C.  PRESTON,  t 
HYER  JACKSON, 
JOSEPH  C.  POWELL, 
JAMES.  D.  FAY, 
JOHN  b.   CARTWRIGHT, 
CLARK  P.  CRANDALL.  •• 

Jdlt  ^Derm,  188L 

NATHAN  T.  CATON,t 
WILLIAM  LAIR  HILL^ 
GEORGE  R.  HELM, 


•  r 


OWEN  N.  DENNY,  t 
HENRY  A.  GEHR, 
WILLIAM  WALDO,  •• 
CORNELIUS  C.  CURL. 

JtTLT  Term,  18(12. 

WILLIAM  T,  WELCKER,t 
RUFUS  MALLORY, 
JOHN  CUMMINS. 

SsnEMBER  Term,  1888L 


JOSEPH  GASTON, 

L.  P-  HIGBY,t 

P.  0.  McCOWN, 

N.  S.  GATES, 

JAMES  S.  REYNOLDS,  t 

JESSE  A.  APPLEQATB^ 

E.  F.  RUSSELL, 

JAMES  P.  WATSON, 

P.  S.  KNIGHT,  •• 

JOSEPH  D.  LOOEY, 

DAVID  W.  LICHTENTHALER, 

J.  J.  WALTON,  Jr. 

CHARLt:S  B.  BELLINGER, 

HUGH  N.  GEORGE, 

ORLAMK)  HUMASON, 

LEOPOLD  WOLFF,. 

E.  N.  TANDY, 

EUGENE  SEMPLB, 


^Deceased,   t  Removed  from  the,  Stata     ••  Retired  from  pnustioe. 
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DAVID  FRIEDENRIOfl, 
D.  M.  RISDON, 
M.  W.  WITCHELL,t 
JOSEPH  N.  DOLPH, 
RICHARD  WILLIAMS, 
BBENEZEK  E.  HAFT,! 
J.  B.  MEDOIlUM.t 

SgPHMBBB  TsiM,  1864. 

B.  W.  HODGKINSON, 
JOHN  H.  STINSON, 
JOHN  T.  DALY,  • 
WILLIAM  W.  UPTON, 
WILLIAM  R.  WILLIS, 
ISAAC  D.  HAINES, 
GEORGE  B.  DORRIS» 
JAMES  R.  NBILL, 
EDWARD  C.  ROSS,* 
LUCIAN  EVERTS, 
D.  A.  QUICK, 
ALBERT  G.  HOVEY,  ••^ 
JOHN  W.  WHALLBY, 
ISAAC  STIERS,' 
CHARLES  R.  MEIGS,  t 
R.  H.  BOOTH,  • 
WM.  P.  BRENAN,* 
GEOXGB  H.  STEWARD, 
THOMAS  D.  WINCHESTER, 

Seftembkb  Term,  1865. 

ANDREW  J.  LAWRBNGB^t 
JOHN  J.  SHAW, 
WM.  P.  TRIMBLE, 
CHARLES  H.  LARABBB,  t 
SAMUEL  A.  MORELAND, 
HENRY  W.  SCOTT,  •• 
M.  H.  ADAMS,* 
L.  FLINN, 
JOHN  P.  McCOY, 
RUSSBLL  B.  MORFORD, 

SmncBBB  TtaK,  1806L 

ORANGE  JACOBS,  t 
L.  O.  STERNS, 
GEORGE  P.  HOLMAN, 


JAMBS  H.  SLATER, 
JASPER  W.  JOHNSON, 
GEORGE  V.  SMITH,  t 
WILLIAM  D.  hare; 
P.  a  SULLIVAN, 
M.  P.  BULL. 

C.  P.  B4AS0N, 
ROYAL  A.  FIBRGB^ 
P.  L.  WILLIS, 

B.  WHITTEN, 
ROBERT  0.  BYBEB, 
THOMAS  H.  BRENTZ,t 
JAMES  G.  CHAPMAN, 
E.  M.  ENGLE. 
BINGER  HERMAN, 
JAMES  GUTHRIE, 
CYRUS  A.  DOLPH, 

T.  B.  HANDLY, 
SYLVESTER  C.  SmPSOM, 

C.  BEALL, 
JOHN  CATLIN, 
S.  HURLBURT, 
JAMES  B.  UPTON, 

Septeicbkb  TKbm,  1887. 

DAVID  M.  McKENNY, 
FREDERIC  ADAMS,  t 
N.  B.  KNIGHT, 
M.  W.  FECHEIMER, 
CHARLES  N.  B.  UPTON, 
WILLIAM  a  WHITSON, 
ALBERT  F.  FORBES, 
WILLIAM  W.  BANCROFT, 
HEZEKIAH  Y.  THOMPSON, 
SAMUEL  C.  SIMPSON, 
G.   WEBSTER, 
BENTON  KILLBN, 
DANIEL  GABY, 
CHARLES  W.  PARRISH, 
B.  E.  BRADSHAW, 
WILLIAM  W.  DRUMMOND. 

ScFTEicBKft  Ttaai,  1888. 

LYCURGUS  VINBYARl^ 
JAMBS  W.  PARKER, 
WILLIAM  W.  BOON, 


*DMM«ed.  tRemorad  from  the  State.     **  Retired  from  praette 
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JOHN  M.  THOMPSON, 
J.  E.  ROSE^ 
JOSEPH  HANNON, 
CHARLES  W.  KAHT.KB, 

C.  W.  FITCH, 
J.  H.  TURNER, 

J.  H.  mey|:r, 
B^JKiirj^OB;    ^ 

J.  M.  CAIN, 

D.  L.  WATSON, 
HENRY  MOOR, 
H.  HURLEY, 
W.  M.RAMSSY, 


N.  l:  butler, 

W.  p.  LORD, 
ALANSON  SMITH, 
WALTER  W.  THAYER, 

D.  M.  C.  GAULT, 
WILLIAM  G.  rVAULT, 

JAl^CSS  P.  gazl|:y,     f 

E.  A.  CRONIN, 
R.  F.  HENSIIiiU 
6ETH  WELDY, 
J.  a  WORK, 


IMO,' 


^m* 


>     I 


ACTS  TASSSD  WITH  REFEBENCB  TO  THE  SU- 
PREME GOUBT. 

An  Act  to  create  the  Fifth  Judicial  District,  and  incream 
the  rmmber  of  Jitettcee  of  the  Supreme  Court. 


Sbotzon  1.  To  praride  for  the  emexgen^  ooreated  by  tht 
rapid  eettlement  of  the  fitata  east  cf  tbe  Oaioade  maiiiitaiii% 
tiie  number  of  justices  of  the  Svpitme  Oourt  is  henbf 
imdeaaed  to  flTe. 

§S.  The  eo«nfy  of  Waaoo^  together  inth  all  thd  coantiee 
and  tenritoiy  east  of  the  Oaacade  monntainSy  are  herebfy 
eieoted  into  a  eepaitite  judicial  distriet,  to  be  called  tho  £fth 
district. 

Approi?ed  October  11,  1862. 


An  act  to  fix  ihe  time  and  place  for  hoMing  U10  Bufrmm 

Court. 

SsoTOMf  1.  That  a  tern  of  the  Supreme  Court  shall  be 
beld  at  the  seat  of  government  on  tiie  first  Monday  in 
September,  anntialfy. 

Approved  Oetob^  17,  1862, 


Rules  Adopted  by  the  Supreme  Court. 


24.  December  Term,  195%.  ^ntt  the  derk  be  author- 
ized to  tax,  as  a  part  of  the  costs  against  the  losing  party, 
the^um  <if'th:Tbe  dollar  in  each  catuse;  ais  fees  for' retorcKng 
the  opinion  of  the  oodrt-  therein. 


,.^ 


25.  July  Term,  1861.  That  the  s^oand  da^  of  each  term 
of  this  Supreme  Court  be  set  apart  as  the  time  when  per- 
iMs^  desiring  admission  to  practice  as  attorneys  and  coun- 
selors in  the  coortH  of  this  State,  may  appear  and  present 
their  applications ;  and  baying  been  examined  in  open  oourt^ 
touching  their  qualifications  for  admission  to  practice,  if 
fotmd  dulj  qualified^  may  be-  admitted ;  and  tliat  such  admia- 
sicm  shall  entitle  such  attorney  and  counselor  to  practice  im 
all  the  courts  of  this  State ;  and  that  applications  for  admi>* 
sion  as  such  officers  can  only  be  made  in  this  court    . 


26.  July  Term,  1861.  That  the  fee  for  such  admission  be 
fixed  at  five  dollars,  which  shall  entitle  the  attorney  to  a  oer- 
liAtttt0''df '^^dmiBsiibi.'  ^     ^ 

..  27.  S(i(ptember  Term,  1895.  That  the  examina^iioii  of 
f^pplicants.  for  admission  as  attorney^  shall,  be  oondueted  hj 
the  justices,  and  that  the  examination  be  divided  into  tba 
following  branches^  via. :    Plei^ing,  evidence,  oontracts,  veal 
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property  and  equity,  and  that  each  applicant  must  be  pre- 
pared for  examination  in  the  following  books,  viz. :  Chitty,  on 
Pleadings,  Wharton's  Criminal  Law,  Greenleaf  on  Evidence, 
Blackstone's  Commentaries,  Kent's  Commentaries,  Story's 
Equity  Jurisprudence,  or  Willard's  Equity  Jurisprudence. 
Each  applicant  must  produce  the  affidavit  of  some  attorney 
in  good  standing,  as  to  the  time  the  applicant  may  have 
been  engaged  in  the  study  of  the  law ;  and  also  the  affidavit 
of  two  attorneys  as  to  the  applicant's  moral  character. 

28.  That  in  all  cases  heard  in  this  court  the  counsel  on 
both  sides  shall  present  a  printed  brief  containing  an  abstract 
of  the  pleadings,  the  points  relied  on  by  counsel,  references 
to  the  authorities  cited,  arranged  under  the  proper  heads, 
and  shall  serve  copies  of  such  briefs  on  the  opposite 
■counsel  at  least  one  day  before  the  hearing;  and  at  the  hear- 
ing shall  furnish  a  copy  of  such  brief  to  each  of  the  judges, 
and  file  a  copy  with  the  papers  in  the  case. 

29.  Thi^t  the  causes  from  each  judicial  district  be  docket- 
ed together,  and  be  heard  in  the  order  in  which  they  stand: 
those  from  the  first  district  firsts  then  those  from  the  second 
district^  and  so  on  in  numeric&l  order. 

80.  Bule  27th  is  amended,  and  the  last  clause  made  to 
read  as  follows:  ''That  each  applicant  must  produce  the 
affidavit  of  some  attorney  of  good  standing  in  this  court  that 
such  applicant,  if  a  graduate  of  a  literary  institution,  has 
read  law  at  least  two  years.  If  not  such  graduate,  then  at 
least  three  years,  and  has  been  critically  examined  in  the 
books  prescribed  in  Rule  27. 

31.  An  applicant,  producing  proper  evideiice  of  gradua- 
tion at  law  school,  by  the  laws  and  customs  of  the  State  in 
which  such  school  is  situated,  entitling  him  to  admission  in 
its  courts  of  equal  jurisdiction  with  this  court,  may  be 
admitted  without  further  examination* 
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B.  WAKllEN,  Defendant  in  Error. 

Error  to  Linn  County, 

'  '•        •    •■'       •  ■    I    .   .'  'T  .   .-r  r    .1.  /,/      I 

Alter  the  assignment,  of  a  negotiable  promissorY  note  by  the  Wjee,  the 
maket^' having,  without  the  knowledge  Hi  (be  1  Adorers, '  stipmated 
in  writing,  'on  tkB  note,  that  he*  would  paj^  .&  h^gh^  x^t^,  pf  in- 
terest thereon  from  that  time — Held,  That  it' was  a  contract  wlth- 
oat  an^  cOadMerartiaR,  and  ol.no  effect  te- discbarge  ithe'.mdQiwrs 
from  ^ability.       ,    . 

This  action  xvas  T>roTrght '  \)y  cfefcnflant  fe  error  agaiiist 
Schlnssel  &  Rosen,  as  indorsers  on  a  promissory  note,  exe- 
cnted  by  N.  Wright  to  them,  which  is  in  these  words: 

.   "Albany,  February  Is^,  1855., 
"On  demand,  I  promise  to  pay  to  SchluBsel  &  Rosen  the 
^'snm  of  sixty  dollars  and  sixty-three  cents,  with  interest. 

"N.  WRIGHT. 
"(Indorsed.)  ,   Schlussel  &  Rosen/' 

[2 .OrBgon--2]  :.  (  17  )      , 
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On  the  back  of  whioh  are  iiiidorsed  these  words: 

^  agree  to  pay  two  per  cent  interest  per  month  on  the 

''principal  and  vintereat^  fnmi  this-  datA '  till  paid  <m  the 

'Srithin  note. 

"NELSON  WEIGHT. 
''AxBAinr^  /ofMiory  Uth,  1857." 

Among  other  defenses,  the  plaintiffs  in  error  set  up  that 
ibey  wei^  disii^hargled  from  any  fdrther  liability  as  indorsers 
upon  the  note^  by  jreapon  of  the  holder  and  maker  thereof 
having  entered  into  an  agreement  to  extend  the  time  of  pay- 
ment)  and  increase  the  rate  of  interest  specified  in  the  note, 
without  their  knowledge  or  eoDyeeoabt  Tor  sastain'this  defense 
on  the  trial,  they  offered  in  evidence  the  writing  heretofore 
set  ou$  ^s  endorsed  on  the  note,  and  it  being  exeluded  by  the 
eircuit  judge  from  the  consideration  of  the  jury,  exceptions 
were  taken  by  plaintiffs  iu  error  to.  the  ruling,  and  tba  oauae 
is  brought  here  for  review* 

Witttams  a  Pov/eU,  of  counsel  for  plaihliffa. 

N.  H.  Oranor,  Esq.,  of  counsel  for  defendant 

Pbim^  J.  The  principal  question  raised  in  this  record  is 
whether  the  circuit  judge  erred  in  excluding  the  writing 
indorsed  on  the  note  from  the  consideration  of  the  jury.  The 
answer  claims  that  there  was  an  agreement,  entered  into 
between  the  maker  and  the  holder  of  the  note  after  the  in- 
dorsement by  plaintiffs,  that  the  time  of  payment  should  be 
extended  and  the  rate  of  interest  increased.  On  the  trial  this 
writing  indoTsed  on  the  note,  was  offered  in  evidence  to  sus- 
tain this  answer.  Does  it  amount  to  a  contract,  or  an  agree- 
ment between  these  parties  on  this  subject?  If  so,  it  would 
be  evidence  and  ought  to  have  been  admitted  to  the  jury,  for 
their  determination  of  its  sufficiency,  but,  by  examination  of 
this  writing,  we  find  it  a  mere  naked  promise  on  the  part  of 
the  maker  of  the  note,  to  pay  a  greater  rate  of  interest  than 
was  specified  in  it,  without  any  consideration  whatever  to 
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SQirtAin  ity  for  {he  time  of  f^Lpnemt  is  not  extended  one  day  or 
one  hour.  It  was  ihen  a  void  ptomiBe^  for  the  want  of  a  ocm- 
sideratioa)  and  was  not  evidence  in  the  ease^  and  was  there- 
fore yeij  jpiopeilj  exdnded  by  the  judge  from  oosaideratioiii 
by  the  jniy.  It  is  aho  eliumed  by  the  pUdntiffs  in  ^rroi  tiiat 
this,  canse  ong^t  to  be  reversed,  beeause  the  eompIaxDi  does 
not  contain  facts  sixfficient  to  constitule  a  -cause  of  action; 
buty  on  examination  of  it^  we  are  of  thei  opinion  tiiat  it  does 
contain  sufficient  ground,  and,  therefiHrey  a  fulrtheir  considera- 
tion of  this  point  is  unnecessaty.  There  is  no  error  in  this 
cause  for  which  it  should  be  reversed,  and  judgment  U  then- 
fore  affirmed. 


GEOBGE  P.  WREN,  Plaintiff  in  Error,  f  .  SHELDOIT  B- 

'FABGO,  Defendant  in  Error. 

Benton  Oeuntffk 

!•  Wmt  It  Is  appMrent  Hmt  an  ahention  hm  beat  waA  la  an  «z- 
eented  instroment,  parol  evidenoe  is  admissible  to  diow  under 
wbat  dreuniataaoea  tha  aharation  waa  made,  and  by  n^om,  and 


t.  The  Board  of  County  CommissionerB  is  a  body  of  limited  jurisdie- 
tion,  and  hating  anproved  of  the  sherUTa  bond,  flie  cammissloners 
oonld  not  afteFwara,  on  their  own  motion  d^pprove  the  same,  and 
thna  change  the  tested  rights  of  parties  in  l^e  bond. 

Thx8  action  waa  commenced  by  Farg^  against  Wren^  for 
the  usurpation  of  the  office  of  sheriff  of  Benton  county, 
and  for  the  reoo^esy  of  the  fees  and  emoluments  of  the 
office  during  the  usurpation  thereof.  Fargo  aUeges  that  on 
the  7th  day  of  June,  1858,  he  was  duly  elected  sheriff  of 
the  counl7,  and  on  die  6ih  day  of  July  thereafter,  at  the 
Jvij  aessisn  of  the  Board  of  Oounty  OommissiaBsrs^  he  pre- 
sented his  official  bond,  which  was  acoepted  and  approved 
l^  the  commissionera^  and  he  was  then  and  there  duly 
{ostalled  in  the  cOee  ot  sheriff,  ahd  lihat  hfterwards  the  (^ce 
waa  usurped  b(y  Wien,  *  The  ai^sw^  t>f  Wren  traverses  all 
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these  allegationfiy  and  daima  tiiat  the  afficia}  bond  tendered 
by  Faigo  was  disapproved  hj  the  oommisaioiieifiy  instead  of 
approved,  as  allied.  These  issues  were  submitted  to  a 
jury,  and,  at  the  trial,.  Pargo  offered  in  evidenee  his  origmal 
ofieciial  bond,  which  he  claimed  had  been  aiccepted  by  the 
commissioners,  and  it  appearing  by  inspection  thereof,  tihat 
the  indovsement  on  the  bond  ;had  been  materially  changed  or  * 
altered,  the  Oironit  Court  admitted  parol  evidence  to 
account  for  tiie  'apparent  change  or  alteration  of  the 
indorsement  on  the  bond.  Plaintiff  in  error  objected  to  the 
admission  of  pardi. evidence,  and  his  cfejection  beiaog  ofer- 
ruled  by  the  judge,  and  the  evidence  admitled,  he  took 
exception  to  the  ruling.  The  parol  evidence  in  snbstanoe 
shows  that,  on  the  6th  day  of  iTuly,  1858,  at  the  July  session 
pf  ^6  boarc^vtha  official  bond  of  Fai^  wag  prepentod  bgr 
him  for  approvfil^.  The  olerk  oi  ttiiQ  .Bqtard  of  Commis- 
sioners received  it,  and  showed  it  to  each  of  the  commis- 
sioners, and  they  havj^i  .pronouSiodd  it  a  good  bond,  he 
indorsed  on  it  '^Approved,''  and  administered  the  oath  of 
offiee  to  JPairgo.'  *  'On  the  nei^  day  tji  the  'same  seafe&cm,  fii  the 
abseniQe  of  Fargo  and  without  hia  knowledge  the  oomamisr 
sioners  sent  for  two  of  the  sureties  on  the  bond  and  informed 
,them  that  Fargo  was  in  arrears  to  the  county,  to  the  jumount 
of  twentjr-eighjb  hundred  dollars,  and  thus  they  were  induced 
to  have  their  names  erased  from  the  bond,  which  had  already 
been  approved  and  filed  on  the  day  befcwe.  The  eooimifl- 
sioners  Aen  immediately  diaapproved  ike  bond  and  otd^f^d 
the  aylkdde  ''dis''  to  be  prefixed  to  the  word  '^approved*' 
indoiMd  on  the  bond  on  the  previons  day.  3%e  office  of 
sheriff  was  declared  vacant  by  the  conmdssionerB,  and  Wvan 
was  appointed  to  fill  the  vaoancy.  In  liie  ooiirt  below  Ae 
decision  W18  in  favor  of  Fargo,  and  the  cause  ww  takah  to 
Supreme  Court  by  Wien  for  enor. 

« 

V 

I 

Curry  d  Powellj  oovnaelfor  plaintiff, 

6^.  H.  Williams,^'E8q.,  ocmnsel  for  defendant 
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Pbih^  J.    The  plaiiitiff  in  error  contends  ibat  the  Gonrt 
below  improperly  admitted  parol  evidence^  to  aeoeniiit  for  tiie 
apparent  alteration  of  the  indoiBexnent  made  on  the  o^ial 
bond  of  Fai^  by  the  Board  of  .County   Commissioners; 
because,  he  aays,   it  oontradiete  the   written  tiarms  of  i^e 
reoord.      If  that  were  tme^  the  objection  wouM^  be  &  good* 
one;  but,  we  think,  such  was  no^'the  effect^  or  the  purpose 
of  its  admission;  built  was  to  ascertain  what  the  written 
terms  of  the  record  were,  by  ascertaining  when,  by  whaxi, 
and  under  vthsit  circumstances  the  alteihttion,  apparent  by 
inspection,  was  made.    Our  stotute,  on  page  laSy*  sdction  46; 
provides  that  -^any,  parfy  producing  a;  wirstiiig  fast  ganuine,. 
whi<di  has.beea  altesed  after  its  rexecHtion  in  >a'purt;inatemi 
to  the  questiofn  in  dispute,  and  sueb  alteratioii  'is  not  noted': 
in  die  writing,  shall  «k:count  f or  the  aitenvtioii:  or  appear- 
ance."    Al8k>,  in  tbe^  case  of  SpAok^^  et  oil  v^  UniUed  Btates',  8  '• 
Okirtis,  p.  246,  JusttceiiSioxyv  in*  deliflireiting  the  ^opiniDni  of  ithe^ 
court, used. theee.  wordbi    ^^Bnti  it  isito  hd:  ocmsidjeved  thati 
the  pasx^l  evidence  iSiOidt  admitted- tpi  explain  ob  cohtradist' 
t]^tnt^'<A*iil»ympttSkiC09^^  hii;b  ad^^ioimaSattmn  y^Mr^ 
those  written  terms  are.       On  non  est  factum,  the  present 
validity  of  the  deed  or  contract  is  in  issue;  and  every  cir- 
cumstance that  goes  to  show  that  it  is  not  the  deed  or  con- 
tract of  the  party  is  provable  by  parol  evidence.      It  is  of 
necessity  therefore  that  the  other  party  should  support  it  by 
the  same  evidence.      The  fact  that  there  is  an  erasure,  or 
interlineation,  apparent  on  the  face  of  the  deed,  does  not  of 
itself  avoid  it.     To  produce  this  effect,  it  must  be  shown  to 
have  been  made  under  circumstances  that  the  law  does  not 
warrant     Parol  evidence  is  let  in  for  this  purpose ;  and  the 
mischief,  if  any,  would  equally  press  on  both  sides." 

If  it  could  not  be  admitted  for  such  purposes,  under  such 
cironmstances,  it  would  be  in  the  power  of  any  one,  who 
mi^t  have  charge  of  the  records,  or  who  might  obtain  access 
to  ihem,  to  make  material  alterations  in  them,  and  thus 
make  them  read  entirely  different  from   the   way  they  were 
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originally  made.  On  the  6th  day  of  Jnly,  1858,  the  <^cial 
bond  of  Fargo  was  accepted,  approved,  and  the  approval 
indor^d  thereon  and  filed,  and  the  oath  of  office  taken. 
!Nbw,  had  the  commissioners  any  power  or  authority,  on  the 
next  day  in  the  absence  of  Fargo,  and  without  his  knowl- 
edge, to  cause  two  of  the  sureties  to  come  before  them,  and 
have  their  names  erased  from  the  bond,  and  order  it  disap- 
proved, after  they  had  onoe  acted  upon  it?  We  think  not 
Their  powers  and  jurisdiction  are  limited  by  statute;  and 
any  official  act  of  theirs,  not  thus  authorized,  is  void.  When 
the  official  bond  of  Faigo  was  presented,  it  was  their  duty  to 
see  that  it  was  such  an  one  as  the  law  required,  and  if  so,  to 
approve  it  and  cause  their  approval  to  be  indorsed  thereon, 
and  it  filed  away  among  the  public  reoordg;  and  the  rights 
of  the  county  became  vested  in  the  bond,  and  the  sureties 
thereon  responsible  for  the  official  acts  of  the  sheriff;  and 
after  that^  any  act  of  tiie  commissioners,  interferiiig  with 
those  vested  rights,  was  without  authority,  and,  therefore, 
vmd.  We  are  of  the  opinion  that  there  is  no  error  in  this 
oanse  for  which  itahoaldber8fqgBBd,«nd/ii<^ymaii<t><i^rmadL 
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▲ABON  X.  WATT,  OMff  Jmtic^. 

RILEY  E,  STRATTON,  1  r.,.*!^ 

J.  O.  WIL80EN,  OMk, 


•A.  FATTTE,  Appellant,  v.  E,  B,  and  PENNA  PKE8SET, 

BespondentB. 

Appeal  from  MuUnomah  Oaunijf. 

L  Mqalttf  affordfl  no  relief  to  a  party  who  hat  lost  hit  remadj  at  law 
throo^  ianoranoe  of  a  faet,  which  ha  might  haTa  obtainad  hf 
mapnt  dil^ienaa;  nnkia  tfaera  has  haaa  aomo  miataht,  aoddeni  or 

t.  Uadar  a  deei«a  of  foraelosure  at  a  lala  of  a  kt  suppoaad  to  belong 
to  P.  hot  in  faet  to  his  wife,  who  wm  not  aenM  in  tha  Mit.— • 
EM^  1.  That  the  wife  by  her  mere  silenee  wae  not  ertopped  from 
•ftarwaida  aaaerting  her  rights.  2.  Tbat>  although  she  raoaivad 
a  nart  of  tha  purchase  money  of  the  sale,  she  must  be  taken 
to  iiaTa  acted  as  agent  for,  or  anbiaat  to  har  husband.  8.  That  tha 
legal  title  «f  mortgaffad  property  being  in  tha  wlfat  aha  ia  a 
partj  to  tha  roreeloaura  aoit. 


7hx  complainant  filed  hia  bill  in  chano^y  in  the  CSrooit 
Court  for  Multnomah  county,  and  shows  the  following  state 
of  facts : 

The  respondents^  E.  B.  Fressej  and  Penna  'Pxtuejj  hia 
wife  in  1859,  executed  a  mortgage  upon  lot  nombev  four  in 

*  See  so  Am.  Dae.  401. 
[2  Oregon]  (  28  ) 
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block  number y  in  'the  (iity  of  Portland,  Oregon,  to  one 

William  O'Neill,  to  secure  the  payment  of  five  hundred  dol- 
lars with  interest,  fov  .which  tb^re  .^vaa.also  a  note  executed 
by  E.  B.  Pressey  and  one  Lathrop.     In  case  of  default  of 
payment  the  mortgage  empowered  the  mortgagee  to  sell  the 
premises  in.' maimer  as  prescribed  by  law   pay  Jhe  debt,  and 
pa^  the  surplus  if  any  to  E.  B.  and'  P. '  Pressey.   '  The  bill  ^ 
states  that  dafmlt  waa  Jtziade  in  paymf^nt  of  the  not^ ;  that  suit 
was  commenced  for  foreclosure  of  mortgage,  and  that  E.  B. 
and  Penna  Pressey  ahd  LaArop*  "weiie-  made  defendants,  but 
that  service  was  had  upon  E.  B.  Pressey  only.  At  the  Novem- 
ber term  of  the   court,   1860,   a   decree   of   foreclosure  was 
entered  against  E.  B.  Pressey,  and  an- order  madd  for  the  sale  ' 
of  the  premises ;  and  the  cauBe  continued   as-  to  H^e   othe]f ^ 
def endanfe.^  '  Under*  the'  order  of   sale,    the    premises   were 
regularly  sold  at  public  anctioa  ,to  the.  complainant,  for  the 
sum  of  one  thousand  four  hundred  and  seventy-five  dollars. 
It  f s'  krfegb'd  tiiftt,  df ter*  the  pajnment  of  tbe  debt;  interest  an4 
costs,  there  was  a  balance  of  soni)9  six  hundred  dollars  paid 
over  to  and  reoeiv^  by  Penna  Jfressey.    The  bill  avers  that 
at  the  time  of  the  sale  all  parties  looked  upon  the  proceedings 
aa^jjFar^oaiaig  the  rights  <ind  inteiteats  oi  both   'Ss  B;"  tkiS 
Pe^iia  ^Pimss^/   That  soiae  tiade  'sftep  the  sf^^  efHnplaftiiant 
diflpovere^i.tbat  the  title  of  the  propertywaa  in  Penna  Pre'ssfey^ 
but  avert  upon  infbrtnation  and  belief  that  the  Ibt.ii  iii  fact 
the  .property  of  E;..B.  .Pressey,  ttat  tbe  same  w^aa,  B]^cb«sed 
9iX^  ijpproired .  with  his  money,  and  that  the  right  'of  "Pertna 
PwMsey  is'ltterely  nomiiiai;  that  she  had  full  knowkdgeof  all 
the  proceedings  as  aforesaid,  and  ttat  the  property  'wks  adver- 
ti^'B8*tfae^pi(operty  of  E.  K  Pressey ;.  .Ihai  she  sofiered  the 
siUhef'to  be  sdld^as  3u«h,  and  tbat^  with  a  full  knowledge  that ' 
the  property  had  been  so  sold,  she  received  a  part  of  the  pio^  v 
c^^s  of  said  sa)^  aid  ratified  the  same;  bat  afterward  she 
set'iq^'ft  diaim  ^  ^e  ptop^rtyv  and  refuaed  to  rjaoognias  th^ 
right  of  the  complainant   thereto,   thej^eby    rendering    the 
property  of  little  value  in  th^  bands  of  the  complainant    To 
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fai^ose  l^aUeged  iiQininiJ  interea^  waa  the .  puipose  ,  of 
the  bilL  The  respondents  damunedy  the  demurrer  was  m» 
toined,  and  the  ccxaiplidaant  appealed. 

Oeo.  S.  Williams^  E^q,,  of  ooimsel  f«r  appellant 
Smith  A  Page,  of  counsel  for  appelleea 

Stbattojv^  J.  Ae  the  case  stands  on  demurrer  to  the  bij^, 
it  must  he  determined  by  sneh  interpretations  as  by  law  ought 
to  he  giren  to  the  allegations  pf  complainant ;  and^  upon  these 
allegations,  not  oontrovertedy  is  he  entitled  to  relief  upon  his 
ovm  sbowiDg  ?  It  may  be  remarked  in  passing,  as  a  well  set- 
tled role  of  pleading^  that  every .  queskiojf  of  acddenl^  sur 
prise,  mistafce  or  fraud,  must  rest»  not  upon  the  mere  state- 
ment of  the  pleader,  w  nanUn$,  but, upon  such  a  showing  pf 
facts  and  circumatancesy  if  t^n  as  true^  as  must  lead  to  that 
legal  conclusion.    {Siprg,  Eq^  PL,  251* ) 

Upon  sin^ilar  principle  and  for  like  reasons,  the  legal  rela- 
tions of  persons  and  property  axe  not  te  be  affected  by  mej:e 
allegations^  unsupported  by  facts,  such  as  would  justify  a 
loourt  in  pijonoancing  judgment  for  the  all^gar  upon  audi  a 
flhowi];ig  of  facts' on  the  record 

These  rules  follow  in  a  great  noeasure  from  the  character  of 
the  demurxer,  as  weU  as  from  the  necessity,  and  justice  of  piit- 
ting  the  respondents  upon  notice  of  the  particular  case  which 
he  has  to  meet  Tested  I^  these  rules^  no,  question  of  mis- 
take or  fraud  could  legally  arise  upon  the  complaint  before 
II&  We  will  consider  each  question  more  in  detail.  While 
i{  is  the  peculiar  province  of  a  court  of  equity  to  inquire  into, 
and  relieve  against  the  consequences  of  mistake  of  facts,  into 
which  a  complainant  may  have  fallen  to  his  damage,  it  by  no 
means  follows  that  every  mistake  of  facts  which  has  worked 
an.  injury  is  relieyable  against  A  large  proportion  of  the  mis- 
fortunes of  life  are  not  so  much  attributable  to  the  superior 
sagacity  or  oyer-reaching  unscrupulou^ieaa  of  one  daas,  as  to 
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the  blind  folly  and  negligence  of  another.  Litigation  would 
never  end  were  courts  to  undertake  to  restore  the  equilibrium 
of  right  between  all  such  partiesr  To  entitle  a  party  to  relief 
in  such  cases,  the  facts  must  not  only  be  material,  but  must 
be  such  that  he  dould  not  with  reasonable  diligence  have 
obtained  knowledge  of  them.  Where  there  is  neither  acci- 
dent nor  mistake,  fraud  nor  misrepresentation,  equity  affords 
no  relief  to  a  party  on  the  ground  that  he  has  lost  his  remedy 
at  law  through  mere  ignorance  of  a  fact,  the  knowledge  of 
which  might  have  been  obtained  by  due  diligence  and  in- 
quiry. (WillarcPs  Eq.  Jur.,  70.)  How  then,  it  may  be  asked, 
has  the  complainant  shown  himself  entitled  to  relief  ? 

After  the  sale,  so  the  bill  states,  he  discovered  that  the  title 
was  in  the  name  of  Penna  Pressey.  How  or  when  this  dis- 
coveiy  was  made  is  not  stated,  and,  in  lihe  absence  of  such 
information,  we  must  presume  that  the  deed  was  found  on 
record  where  the  law  requires  it  to  be  placed ;  and  we  must 
further  presume  that  it  was  recorded  in  due  time  and  was 
notice  to  the  complainant  and  all  the  world.  Tlie  informa- 
tion was  as  accessible  before  as  after  the  sale.  C^VigUanH'  • 
hiLS,  non  Dormientibus,  jura  SvhvenicenL") 

It  is  sought  to  charge  Penna  Pressey  with  fraud,  actual  or 
constructive.  Two  principal  facts  in  the  bill  are  relied  on  to 
support  the  charge — first,  that  Penna  Pressey  had  knowledge 
of  the  proceedings  in  the  premises,  the  advertisement  and 
sale  of  the  property  as  the  property  of  her  husband,  and  that 
by  her  silence  she  is  estopped  from  saying  to  the  contrary; 
and  second,  that  after  the  sale,  the  surplus,  some  six  hundred 
dollars,  was  paid  to  and  received  by  her,  and  that^  by  bo 
receiving  the  money,  she  ratified  the  proceedings.  The  first 
proposition  must  proceed  upon  a  fact  which  appears  on  the 
face  of  the  bill,  that  Penna  Pressey  was  never  served  with 
process  for  the  purpose  of  bringing  her  before  the  court,  but 
that  her  knowledge  and  her  silence  must  operate  precisely  in 
the  same  manner  as  if  her  husband  and  a  third  party  had 
been  dealing  with  her  separate  property,  instead  of  a  conrt 
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The  f  allaqr  of  this  propoflitio&  must  be  apparent  at  a  glanee, 
bat  of  that  we  shall  presently  say  more.  If  true,  however, 
would  she  be  estopped  from  asserting  her  title  t  It  is  as  trae 
in  law  as  consonant  with  reason,  that  he  who  remains  silent 
when  he  should  have  spoken,  and  permits  his  property  to  be 
dealt  with  by  a  stranger  as  his  own,  is  estopped  from  assert- 
ing that  right  to  the  damage  of  another,  when  the  latter,  from 
his  silence,  might  fairly  infer  that  he  had  no  interest  in  the 
thing.  It  is  farther  true,  that,  when  a  party  under  a  misap* 
prehension  of  his  legal  rights,  by  his  word  or  act  places 
another  party  in  an  attitude  of  hostility  to  those  rights,  he 
must  submit  to  the  loss.  This  was  the  case  of  Storrs  and 
Brocks  V.  Baker,  6  Jcfi/fk.  Gh.  B.,  166,  cited  by  the  counsel 
of  appellant  as  in  his  favor.  In  the  view  we  have  taken  of 
this  case,  the  authority  is  not  in  point  We  are  asked  to  deal 
with  Penna  Pressey  as  if  she  were  a  third  person,  and  not 
afPected  by  the  marital  relaticm.  Is  there  no  presumption 
operating  in  favor  of  her  silence  as  to  her  husband's  dealings, 
when  the  very  relation  of  wife  is  said  to  merge  her  legal  exisr 
tence  in  that  of  the  husband,  and  to  excuse  her  from  punish- 
ment for  the  gravest  of  crimes  because  of  that  subjection  un- 
der which  the  law  places  her  in  the  nuptial  compact  ?  If  that 
is  not  to  be  regarded  as  any  excuse,  is  that  confidence  which 
shoold  subsist  between  husband  and  wife,  the  harmony  of  the 
household,  which  it  has  always  been  the  policy  of  the  law  to 
maintain  and  encourage,  not  to  be  regarded  ?  Or  is  this 
court  to  say  that  a  wife,  instead  of  remaining  silent,  should 
advertise  her  husband's  act  at  every  street  comer?  If  he 
were  dealing  with  her  separate  property,  and  by  so  doing 
perpetrating  a  fraud  upon  others,  we  have  the  highest 
authority  for  saying  that  she  was  not  bound  to  speak,  though 
she  knew  Ae  fact.  Crerufhaw  v.  Anthony^  Martin  A  Yer- 
ger,  110;  Bunk  of  the  United  States  v.  Lee^  13  Peters,  107. 
The  Tennessee  case  was  much  stronger  than  the  present,  for 
there  the  trust  deed  in  favor  of  the  wife  of  personal  pro- 
perty, on  the  faith  of  which  Crenshaw  was  given  credit,  was 
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reeorded  in  Vu^inia,  and  oertainlj  not^  as  accessible  as  in 
tihe  case  where  the  record  was  in  the  oannty;  nay,  in  tlM 
same  town  where  the  proceedings  were  had.  In  the  case  in 
13  Pet.,  Justice  Catron,  who  delivered. the  opinion,  said  that 
"R.  B.  Lee  did  deal  with  and  nse  the  jwroperty  in  controversy, 
as  if  it  had  been  his  own,  while  he  resided  in  this  city 
(Washington),  and  that  llie  community  did  faelieye  him  the 
true  owner,  and  gave  him  credit  on  the  faith  of  the  properly, 
is  no  doubt  true ;  and  it  is  very  probable  that  Mrs.  Lee  knew 
the  fact,  but  continued  passive  and  silent  on  the  subject" 

In  both  of  these  cases  the  obligation  of  the  wife  to  disclose 
her  interest  in  the  property  being  dealt  with  by  the  husband 
as  his  own,  came  directly  under  review,  and  in  botii,  her 
silence  was  approved  on  the  express  ground  of  her  marital 
relation ;  and  that  she  had  done  po  afiSrmative  act  to  mislead 
or  draw  in  a  creditor  to  trust  her  husband.  But  it  is  said 
that  Penna  Pressey,  having  notice  of  all  these  ptoceedings,  by 
receiving  a  part  of  the  proceeds  of  the  sale,  ratified  it,  and 
it  would  be  a  fraud  on  her  part  now  to  gainsay  it  It  mi^t 
be  answered  to  this — if  it  were  in  connection  with  other 
than  a  legal  proceeding — ^that  she  must  be  presumed  to  have 
acted  as  the  agent  of  and  subject  to  the  control  of  her  hus- 
band. We  are  of  the  opinion  that  she,  having  no  l^gal 
notice,  had  no  notice  at  all,  and  as  to  any  interest,  nominal 
ot  real  of  -hers,  the  proceedings  of  the  court  and  the  sale 
under  the  decree  was  a  nullity.  There  is  no  attempt  to 
show  that,  at  the  time  the  deed  was  made  to  the  wife,  the 
husband  was  in  debt,  and  the  deed  in  fraud  of  ca^editors;  and, 
if  he  were  not,  he  might  well  procure  a  conveyance  to  her 
for  her  separate  use,  and  the  law  will  uphold  it  until  fraud  is 
shown.  The  most  important  and  decisive  question  remains 
to  be  considered.  The  bill  expressly  states  that,  after  the 
sale,  the  title  to  the  premises  sold  was  found  to  be  in  tiie 
name  of  Penna  Pressey,  who  was  made  a  party  to  the  origi- 
nal suit  Wss  she  rightfully  joined  I  If  so^  then  aervioe 
upon  her  was  a  necessity  to  confer  any  power  on  the  court 
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to  deal  with  her  mteiest  in  the  oantioyerBy.  If  ahe  were 
not  a  necessary  party  to  the  snit^  and  had  no  interest  to  hind^ 
although  inore  a  party  to  the  hill,  the  aerviee  might  he 
omitted.  But  it  is  stated  that  the  legal  tLtle  ^waa  in  the  wifei, 
nor  does  it  diange  the  result  to  say  that  her  interest  is  merely 
nominal.  She  heing  the  legal  owner  of  the  estate^  which 
by  law  she  might  be;^  the  legal  title  coold  be  divested  out  of 
her  only  in  two  waysy  by  her  own  act,  and  by  act  of  law.j 
that  isy  the  proceeding  of  a  oourt  having  competent  jurisdic- 
tion of  the  subject  of  the  suit  She,  being  the  legal  owner 
of  ibb  piroperty,  before  any  proceeding  could  affect  her  inter- 
eatSi  nominal  or  real,  must  have  been  made  a  party  to  the 
hill,  have  been  duly  served  with  process,  and  thua  givmi  the 
opportunity,  by  legal  forms,  of  showing  hor  rights,  whatevw 
they  were.  IT^ot  having  been  served  in  4he  foreoloBure  suit> 
the  prooeedingB  as  tt>>  her  were  il  nullity* 

Judgment  is  affirmed* 


SAMUEL  FABNUM,  Plaintiff  in  Error,  ▼.  SABAH 
LOOMIS,  Defendant  in  Error. 

Error  to  MuUnomdh  Oounty. 

L  The  gmitee,  under  a  quit-claim  deed,  agpthiBt  whom  soii  to-bmugia 
for  assignment  of  dower,  is  not  estopped  from  showing  that  tL^ 
Irubaad,  tlurough  wliom  he  derives  titM^  never  was  seked  of  sueh 
an  estate  as  entitled  the  demandant  to  dow^. 

2.  Under  the  law  of  Oregon*  dower  cannot  attach  to  an  equity. 

Saaah  Ijooiob  sued  the  plaintiff  in  error,  fot  an  assign- 
ment of  dower  in  a  lot  in  Portland,  claiming  that  her  late 
husband,  James  Loomis,  was  seized  of  an  estate  of  inherit- 
tnoe  in  tb6  lot  during  ooverture. 

The  lot  ia  embraced  in  the  donation  land  daim  of  Benjar 
min  Starky  who  entered  upon  hia  claim  in  September,  1849. 


80  Pasnum  y.  LooMis.  [2  Orejgon 

« 
Oampleting  his  necessary  four  years'  resideiice  and  ooltiYa- 
tion  in  September,  1853. 

On  the  5th  of  September,  1850,  Stark  conveyed  the  lot  to 
Molthrop,  who  went  into  possession  under  .an  instrument, 
which,  upon  the  trial,  was  excluded  from  the  jury  as  no  deed. 
On  the  6th  of  March,  1851,  Molthrop  conveyed  to  Loomis, 
the  husband  of  demandant,  by  a  quit-claim  deed,  which  the 
demandant  offered  in  evidence  on  the  trial,  and  to  which 
Famum  objected,  ther6  being  no  seal  to  the  instrument,  and, 
therefore,  claimed  to  be  no  deed. 

The  objection  was  overruled,  and  defendant  excepted.  On 
the  11th  of  May,  1858,  Loomis  sold  the  lot  to  Huntlngdcm, 
who  afterwards  ccmveyed  it  to  Famum,  whose  posaeflsion  has 
never  been  disturbed. 

Upon  the  trial  the  coort  gave  some  instructions^  and  re* 
fused  others,  to  which  the. defendant,. Famum,  by  hiB  ooim- 
sel,  excepted.  There  was  a  verdict  for  the  demandant 
Under  this  state  of  facts  the  cause  comes  here  upon  errors 
assigned. 

Williams  d  Oibhs,  counsel  for  plaintiff  in  error. 

E.  D;  SkaUudo;  Esq.,  counsel  for  defendant  in  error. 

t  • 

SxBATToir^  J.  The  first  exception  of  importance,  taken  at 
the  trial,  was  to  the  instrootion  of  tiie  judge  to  the  jury  in 
the  following  words:  '^That  the  plaintiff  was  entitled  to 
recover  upon  proving  thac  she  and  her  husband  took  posses- 
sion of  the  property  under  a  deed^  unless  the  defendant 
showed  he  had  a  better  title."  In  this  instruction  there  was 
error.  Famum  was  in  possessicm,  deriving  his  title  through 
Loomis,  who  conveyed  to  him  by  a  quit-claim  deed,  and  this 
instruction  of  the  court,  to  the  effect  that  the  defendant, 
Famum,  must  show  a  better  title  than  the  husband  of  the 
demandant,  or  the  demandant  mu3t  recover,  was  to  decide 
in  effect  that  the  defendant  was  estopped  from  showing  thai 
Loomis  was  never  aeized  of  ^n  estate  of  which  the  demands 
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ant  was  dowerecL  Let  it  be  aasumed  for  tha  present  tbat  the 
pretended  deed  to  Looniis  was  well  e^uscuted.  Th^  deed 
was  in  the  ordinary  form  of  a  release  witihLOut.the  c^ven^t* 
of  warranty,  conveying  such  an  interest  as  the  grantor  then 
had,  and  no  more.  By  such  an  instrutnent  the  grantor  iuQi- 
aelf  would  not  have  been  estopped.  (2  8m.  Lead.  Ca9.,  634; 
Sparrow  v.  Kingman,  1  Const,,  242.)  Nor  would  the  grantee 
be  estopped  from  denying  the  title  of  the  grantor,  as  all 
estoppels  must  be  mutual.     (Cora.  Dig.,  Estoppel  B.\ 

It  is  to  be  borne  in  mind  that^  in  this  form  of  conveyance, 
the  grantor  does  not  assume  to  convey  the  land;  only  his 
interest  in  it  He  did  not  undertake  to  convey  a;n  indefeasi* 
Ue  estate^  nor  did  he  obligate  himself  to  warrant  or  defend 
it  against  any  claims  or  demands,  except,  those  derived 
tl^rough  himself.  Looking  at  .the  plain  and  obvious  meaning 
of  such  an  instrument;  the  grantor  must  be  deemed  to  have 
referred  only  to  existing  claims  or  incumbrances,  and  not  to 
any  title  he  might,  afterwards  acquire  by  purchase  or  otiier- 
wise  from  a  stranger.  (Comstock  v.  Smith,  18  Pick.,  H6; 
Wright  et  oZ.  r.  Shaw,  5  Cush.,  56;  Watkins  v.  ^olman,  16 
Peters,  25.) 

There  is  another  reason  equally  conclusiire  of  this  particu- 
lar qui^stion.  It  is  the  widow  of  Loomis  who  brii;ig&  thiB  ac-. 
tion;  and  had  Loomis  conveyed,  to  Huntingdon,  and  Hunting-, 
don  to  Fai1:ium,  the  defendant,  by  deeds  of  general  warranty, 
and  by  which  Loomis  would  have  been  estopped  from  denying 
that  he  ever  had  any  such  estate,  or  that  title  passed  by  his 
deed,  the  widow  could  not  have  been  aflfected  by  it  His  cov- 
enants would  not  have  bound  her,  nor  would  she  have 
been  estopped  by  them.  She  would  have  been  neither,  a 
party  nor  a  privy,  but  a  stranger  to  the  deed.  It  follows  that 
she  would  not  have  been  concluded,  though  her  hus\>and  ^Vfts ; 
and  by  the  rules  of  .mutuality,  if  she  would  not  have  been 
bound  by  it,  neither  should  it  estop  the  grantee. 

Upon  every  principle  of  mutual  right,  then,  the  defendant 
below  ought  not  to  be  estopped  from  shovdng  what  estate,  if 
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any,  ot  what  interest  did  pasB'  by  fhe  deed ;  and  npon  th^ 
proof  being  made,  should  it  appear  that  tke  demandant's  htis* 
band  was  n^er  seized  of  such  an  est&te  in  the  lot  in  eonVsy- 
Versy,  as  of  which  she  might  be  dowered,  she  onght  not  to  re- 
cover in  this  action,  for  the  subject  matter  on  which  she  bases 
htr"  claim  was  never  in  esse.  For  these  reasons  we  conclude 
that  there  was  error  m  the  first  instruction  given  for  which 
the  judgment  should  be  reversed. 

As  the  title- of  Loomis,  the  husband  of  the  demandant,  is 
ftiHy  set  out  in  ihe  record,  it  becomes  necessary  to  consider 
another  question  which  was  raised  in  the  argument  and 
pressed  upoti  the  attetition  of  the  court  l^e  question  had 
beetL  considered  with  some  care,  for  the"  reason  that  it  is  nhi 
otily  decisive  of  the  whole  cause  under  consideration,  biit 
fixes  a  rule  of  adjudidation  for  the  courts  of  this  State  upoti 
a  point,  about  which  there  has  been  much  controversy  and  no 
liWe  uncertainty. 

^y  ther  first  section  of  an  act  relating  to  estates  in  dow^r 
{Oregon  Siaiutes  of  1855,  p.  405),  it  is  provided,  "that  a 
widow  shall  be  dowered  of  all  the  lands  whereof  her  husband 
was  seized  of  an  estate  of  inheritance ^  at  any  time  during  the 
marriage,  ftc*'  Was  Loomis  in  his  life  time,  and  during  his 
coiv^rture,  clothed  with  an  estate  of  inheritance  in  the  lot, 
out  of  which  the  demandant  claims  dower  t  "Every  estate  of 
inheritance  is  fee  simple  or  fee  tail."  (4  Conu  Dig.,  Estates, 
A.,  1;  1  Bouv.  Law,  D.j  Inheritance,  6T9.)    * 

"The  highest  estate  in  knds  known  to  the  American  law 
is  a  fee  simple.  A  fee  simple  is  a  pure  inheritance  or  abso- 
Itite  ownership,  clear  of  any  qualification  or  condition,  or  a 
time  in  the  land  without  end,  and  upon  the  death  of  the  pro- 
prietor gives  a  right  of  succession  to  all  his  heirs.*'  (1  HU' 
liard,  B.  P.,  pp.  35-8.) 

For  several  reasons  it  is  impossible  that  Loomis  possessed 
such  a  title  as  to  fill  the  terms  of  these  definitions.  Stark, 
the  original  claimant  of  the  land  under  the  donation  act,  held 
but  an  inchoate  title,  liable  to  be  defeated  by  non-compliance 
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witfi  tiie  tetmiB  of  the  gtiuit  So^  fa:i^  ad  thie  Ifltites^  of  ItdoM^' 
and  an  others  holding  tinder  Stark  are  oondirned,  they  *w6t^ 
completelj  *f  his  mercy;  .ff^^  inight  peWlecJt'  tiie  title]  =  they- 
could  not,  nor  oonM^'*ftri^y  eompel  him  to  do  so.-  Had'th^^ 
deed  frcHn  Stark,  and  all  the  stibfi^ueili  onefr  he^rt  iregfllat,' 
no  higher  title  6onld  have  beieW  transrtiitted  than  thi^  origilial- 
oontingetot  interest  of  the  donertJ?A  ftlalinttnt/  ^^he*  aCreaitt- 
cannot  rise  higher  than  its  fountain."  '  "  '^ 

'  'the  deed  froin  Stai^k  to  Mblthrdp  teas  neVl^r 'a«imo5;v3e^d, 
and  the  d^d  :trdni  Kollhrop  to  lUxyinis  'waa-not  ^aled.  This 
deed/uttde!f  the  niost  IfiiVoraWei  cffrctttistiatices,  would  eo^ey 
nd  tHore  HoAh  ^  hqniijr;'  liable^ t^' be  def^tisd  By  sale  to  hn 
innocent  purchaser,  by  deed  duly  executed  and  reccittfe'A^ 
Hiffiard,  ifi  gi^g'^e^id^mmon  law  definition  of  dower,  says: 
"When  a  man  is  seized  during  coverture  of  an  inheritance  in 
lands  and  tenements,  w4ndt-by~  possibility  any  issue  of  his 
wife  might  inherit,  such  wife  shall  hold  after  his  death  one- 
third  .pAX^  ofv  tbesB  lands^  kid;  iuikmint^  *i<ih:<}kii  iMOisil  Iff e, 
as  an  estate  in  idcvw^^  ilt  '^ll^be  perceived  ^tlAt>i&e  statute 
of  this  state  before  quoted  is  very  much  in  harmony  with  this 
definiti(HL  Much  of  the  kppaaent  bonfttffivii  in  the  authori- 
ties hafr  arisen  from  the  innovation  of  the  statute  laws  of  the 
seveiial  States  tpon  firis  rule  of  liie  conmiOn'lii#,      /  * 

So  Chanoellor  Kent': '  ^^The  husband  must  be  seised  of  a 
freehold  in  possession  atid  of  an  estate  of  iminedJLate  iiiherii?- 
ance  in  remainder  or  reversion  to.  eseate  a  title  to  dower. 
The  freehold  and  the  inheritance  mnst  be  (Consolidated,  and 
be  in  the  husband  simvl  et  s^mely  during  the  zxm^rriagia,  to 
render  the  wif^  dowable.*'    (4  Kent  Qorri.,  89.'J ; 

In  Engkmd  by.  statutes  3  and  4,  Wm.  .IV,  c  105,.  dow(^ 
was  extended  to  equitable  inheritances,  and  mere  right  of*  en- 
try wilbout  aeJziD;  Aa  befoTQ  stated^  ainular  statutes  h^v^  beefi 
passed  in  many  of  the  iStates,  and  ^^b  decisions  of  their  courts 
have  been  in  conformity  therewith.  In  Hamilton  v.  'Hughs, 
6  JiJiiMainiigih  Srftl^  in  &<HCMeLmsiGh:il3ce1the  ptesent^  iSie 
oourt^  in  deciding  the  principal  pointy  rexasifcedt  *fblit  mi 
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have  met  with  no  adjudged  caae  in  which  it  has  been  deter 
mined  that  a  wife  is  dowable  of  an  equity,  or  use,  resulting 
by  implication  of,  law,  from  an  executory  oontsact^  held  by 
the  husband  at  some  period  of  the  coverture,  ai^d  transferred 
by  him  in  his  lifetime.  Such  is  the  present  case,  and  should 
it  be  decided  in  favor  of  Mrs.  Hughes,  a  precedent  would  be 
set  calculated  to  have  a  most  important  bearing  upon  the 
interests  of  society.'' 

Upon  the  general  question,  then,  we  are  of  the  opinion  that 
the  defendant  is  not  entiilad  to  dower  in  the  lot  mentioQed 
in  the  complaint;  and  we  are  further  of  the  opinion  that,  un- 
der the  statute  of  this  State,  dower  will  not  attach  to  a  mere 
equilgr. 

Judgment  is  reversed. 


■PM 


J.  THOMPSON  et  aL,  PlaintiffB  in  Error,  v.  MULT- 
NOMAH COUNTY,  Deftadant  in  Error. 

Error  to  MiMnonwh  Otmnty* 

» 

1.  The  Oireuit  Cpurt  having  rapeiriscny  control  of  all  iafsclor  trilra- 
nala,  in  the  absence  of  a  specinc  latir,  a  reasonable  time  uHll  be 
allowad  to  bring  np  their  proceedings  by  certioirari. 

t,.,  Certiorari  liei^  in  the  county  court  to  bring  up  and  review  its  pro- 
ceedings in  laying  out  a  public  highway. 

Z,  Certiorari  liee  only  to  review  Judicial  and  not  miniaterial  actt. 

4k  In  the  proceedings  of  aU  inferior  tribunals,  every  JurisdiodaBal 
fact  must  appear  affirmatively  upon  the  face  of  the  record. 

0.   In  applications  to  the  county  court  for  laying  out  highwaja»  the 

Ctition  of  twelve  hou8eholden,and  the  public  notice  requind  by 
Wf  are  jurisdictional  facta. 

0.  An  inferior  tribunal  having  onee  aoouired  iurisdiction,  the  aame 

intendment  of  regularity  wiU  be  maoe  as  for  the  proceedingii  of 

superior  courts. 
7.  A  person  who  aigna  a  petition  for  a  highway  ia  not  a  ^diaintsr* 

ested"  householder  in  the  meaning  of  the  "a^"  and  tharefdn  in- 

eompetent  to  act  as  a  reviewer. 


Thx  fltatement  of  tlie  case  it  sa£Seienify  made  in  tbe  opin- 
um  irf '  the '  Cmni. 
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Oeo,  H.  Gartter,  Esq.,  eonniel  for  plaiiitiSs  in  errw. 
D.  Logan,  Esq.,  counsel  for  defendant  in  error, 

ft 

Stsatton^  J.  This  cause  was  argued  at  the  July  Term, 
1861,  of  this  Courty  and  the  Court  expressing  an  opinion 
w^ich  in  effect  decided  the  matter  in  cpntroversj,  but  which 
waa  not  touched  by  the  counsel  for  the  plaintiff  in  error,  an 
application  was  made  for  a  further  hearing.  The  motion  waa 
allowed  and  the  cause  continued  At  this  term  the  matter 
was  again  more  fully  considered  upon  the  written  argument 
of  the  plaintiffs'  counsel.  From  the  record,  it  appears  that 
James  Johns,  and  others,  at. the  April  Te;rm  of  the  County 
Court  of  Multnomah  County,  petitioned  for  the  laying  out 
and  opening  a  road  on  the  et^st  bank  of  the  Willamette  river,^ 
between  certain  points  in  said  county,  apecified  in  the  peti- 
tk>n.  A  view  of  the  routes  was  ordered,  which  was  returned 
favorable  to  the  proposed  road.  A^,  a.  ffubs^quent  term  a 
strong  remonstrance  and  protest  waa  pre^ted  to  jbhe  Court, 
upon  which  the  Court  appointed  three  persons  to  review  the 
voad  and  assess  the  damage.  The^ir  report  was  against  the 
claim  of  sopve  of  the.remonatratorfs  for  damages,  and.^t  the 
December  Term  of  tiie.  Court,  1860,  the  county  surveyor  was 
ordered  to  survey  and  mark  out  the  road,  preparatory  to  open* 
ing  the  same. 

The  counsel  of  some  of  the  defendants  now. gave  nptioe  of 
an  appeal,  but  this  appeal  was  never  prosecuted.  In  Marph, 
1861,  the  plaintiffs  in  error  sued  out  a  writ  of  certiorari  from 
the  circuit  court  to  bring  up  the  record  and  proceedings  of 
the  board  of  county  conunissianers  for  that  county,  and,  upon 
hearing,  the  case  was  dismissed  on  the  motion  of  the  district 
attorney,  appearing  in  behalf  of  the  county ;  to  which  motion 
the  plaintiffs  in  error  excepted,  and  brings  his  exceptions  here 
for  review.  The  motion  assigned  as  a  reason  that  the  writ 
wts.^ot  bPQUght  within  twenty  daya^  the  time  allowed  for 
imeh  writ  to  issue  to  a  justice  of  the  peaee,  and  this  was  the 


3'ft  TfioMPdoif  V.  Mot.t!komah  OonrictrT,  [2  Qregoni 

reason  Hs  "we' unddTBtand  fbif  the  disviflsal  The  quefltions 
raised  in  the  argument  are  juite  numerous,  and  some  of  them 
important  as  matters  of  practice. 

First  As  to  the  time  in  which  the  writ  should  be  sued  out 
Under  the  Act  of  eighteen  hundred  atid  fifty-fobr,  Stattftes 
df  1866,  p.  290,  defining  tlie  duties  arid  powers  of  justices  of 
the  pea(ie,  it  was  provided,  that  a  party  to  a  proceeding  befote 
such  6fficers  feeling  aggrieved  by  any  process,  proceeldirig, 
judgment,  etc.,  might  remove  the  same  into  the  district  cotfrt 
within  twenty  days,  as  therein  provided,  and  it  is  said  that 
by  analogy  the  writ  issued  witbin  the  same  tinae  to  remtfve 
any  record  from  the  county  court  This  act  was  specific,  and 
applied*  only  to  parties  and  proceedings  before  justices  of  the 
peace,  and  the  reason  for  extending  it  to  other  courts,  by 
implicatiota,  is  not  very  apparent  If  it  be  a  remedial  Vf it, 
by  vfrhich  a  superior  court  id 'enabled  ix>  bring  vip  and  rcfvise 
thfe  proceedings  of  all  inferior  tribunals,  it  would 'be- easy  to 
imagine  many  bases  in  virhicb  it  would  utterly  fail  to  ad6om* 
plish  the  end  of  the  law,  'if  it  could  not  be  brought  after 
twenty  days. 

On  examining  the  autbcrities  tipon  common  law  proceed* 
ings,  it  dbes  not  seetn  by  the  practice  bf  the  cot^fts  that  any 
particular  time  has  ever  been  fixed  in  vrhich  the  writ  must 
issue. 

The  case  in  25  Wend.,  298,  cited  by  counsel  for  defendant 
in  error,  is  not  an  authority  in  his  favor.  Nelson,  C.  J.,  in 
delivering  the  opinion  of  the  court,  said,  "I  place  my  refusal 
to  allow  the  certiorari  upon  the  -unreasonable  <Jelay  in  the 
application  for  it  Even  writs  of  error  cannot  be  issued 
kfter  two  years  from  the  rendition  of  the  judgment,  and  in 
Analogy  to  this  statute  we  should  refuse  a  certiorari  after  tlie 
lapse  of  this  period,  in  ordinary;  much  more  ought  ln^e' to 
refuse  it  in  a  case  like  the  present.** 

'  *  In  the  case  of  the  people  ex  rel.,  Agitew  V.  the  litLjbtXii 
New  York,  2  Hill,  9;  Bronson,  J.,  remarked  t  ^'The  titte^  iiir 
bringing  an  error  fifotd  a  final  judgmiettt  is  limited  bylarft^'to 
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tmo  yearay  aad  I  -think  a  ease  otm  rar^lp  happen  t^here  it 
wf^uld  to  profM^  to  allow  a  certiorari  after,  the  lapse  of  a 
ioBigot  tUne/V  la  both  theee  casea  the  application  was  laaxie 
when  m<nfe  tban  two  years  had  elapBed^  Though  this  writ 
difftfiB  fi?oin.a  *w7it  of  errors  we  are  ii^bLined  t^  tberopiniDn 
that  it  ehould  he  allctwed  in  all  meifitpirione  eases  brought  up 
within  two  years,  the  time  liniited  by  the  statutea  of  this 
State  for  bringing  writs  of  error.  That'dispoaee.of  4ie  oqly 
point-made  in  the  oonrt  below;  but  the  whole  ease,  "being 
uppn  the  reoord,  it  beoomes  necessary  to  consider  and  pass 
upon  other  questions  which  that  record  presents-r— First.  It  is 
eai4  that  c^irtiorari  does  not  lie  lx>  review  acta  of  the  County 
Courts  or  eonuniBsionets  in  IsLjmg  out  roads.  Second.  That 
a  certiorari  does  not  lie  to  reyiewa  naked  ministerial  ad^jaor 
the  act  of  a  ministerial  officer,  but  only  judicial  acts.  These 
questions  may  be  eonsidered  together.  The  prime  difficuli(7 
seems  to  be  the  distinguishing  between  acts  whi^  are  judi- 
cial and. those  which  are  elearfy  nainisterial  or  exeoulaye. 
There  is  certainly  great  uncertainty^  and  many  conflicting 
opinions  in  the  hooka  upon  this  point.  It  may  be  approxir 
matdy  tru^  to  say  that  a  juriadieti<m.  dothed  with  diac^- 
tionary  power  to  deal  with  the  person^  property  or  interest 
o£  third  persona,  or  to  change  the  relation  of  such  pn^r^tgr 
<^  interest,  is  a  judicial  aet  In  iSice  st  at.  v.  Parknwn,  16 
Mctss.,  826,  the  questicoi  arose  whether  an  act  of  the  legis- 
lature was  judicial  in  its  nature,  and  therefore  in  oonfliet 
with  the  CotisSitution.  The  court  remarked:  /That  it  did 
not  seem  to  be  of  this  description  of  power/'  for  it  was  net 
a  case  of  controversy  between  party  and  party,,  nor  waa  Aere 
any  d^tee  or  judgment  affecting  the  title  to  the  property. 
So  in  BeginOf  4;.  Overseers  of  Salvord,  14  £.  L.,  (w4  E.  R., 
14S,  which  WAS  a  oertU>rairi  to  a  board  of  inland  revenue 
that  had  issued  a  license  for  the  sale  of  beer.  OoIeridge,,J., 
remarked :  ^The  cases  cited  are  manifestly  distinguishable. 
The .  coiml{r  rato  is  made  by  the  Court  of  Quarter  Sessions, 
aasem^led  aiMl  adliBg  aa  a  court,  andezei^eising  its  judgment 
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as  to  the  necessary  amoant^  and  other  matters.  So  the 
church  building  oommissionerS;  although  not  acUng  as  a 
judicial  body,  were  invested  with  judicial  powers  in  the 
matters  in  question;  they  hold  an  inquiry  and  hear  objec- 
tions, and  dieir  order  stopping  a  foot-path  thraugh  a  church 
yard  is' clearly  judicial,  like  the  order  of  justices  for  stopping 
foot-paths,  and  were  more  so,  because,  in  the  former  case, 
there  is  no  appeal." 

Though  not  very  full,  there  is  sufficient  expressed  in  these 
decisions  to  give  a  pretty  dear  notion  of  what  these  courts 
considered  a  judicial  proceeding. 

It  is  not  controverted  tiiat  both  English  and  American 
courts  recognize  the  boundary  of  judicial  proceedings  as  the 
limit  of  inquiry  to  which  a  certiorari  will  readi,  though  very 
many  modem  cases  have  gone  much  further,  and  innovated 
upon  a  rule  well  understood  before  judicial  functions  were 
cast  upon  an  almost  infinite  number  of  corporate  bodies  and 
associations  of  men.  Admitting  this  to  be  the  true  distinc- 
tion, the  question  recurs,  are  the  proceedings  of  a  Board  of 
County  Commissioners,  under  the  statute  of  this  8tate,  to  lay 
out,  open  or  vacate  public  roads,  ministerial  or  judicial  pro- 
ceedings ?  We  are  clearly  of  the  opinion  that  they  beloi^ 
to  the  latter  class,  and  are  examinable  in  the  Circuit  Courts 
in  this  form  of  proceeding.  There  is,  in  MassadiusettS,  an 
uninterrupted  series  of  decisions  affirming  this  power  of  the 
Superior  Courts  of  law  over  the  Boards  of  County  Commis- 
sioners in  laying  out  highways.  The  jurisdiction,  as  far  as 
the  reports  of  the  court  indicate,  has  never  been  questioned. 
Nor  has  the  distinction  between  acts  ministerial  and  judicial 
been  lost  sight  of,  or  disregarded,  as  a  number  of  writs  have 
been  dismissed  on  the  express  ground  that  the  proceeding 
brought  up  was  not  judicial  (2  Mass.,  S49 ;  11  Mass.,  158 ; 
18  Pick,,  196;  8  Pick.,  440*)  The  same  practice  has  pre- 
vailed in  Pennsylvania,  Vennont  and  Ohio. 

In  New  York  the  general  doctrine  has  been  fully  recog- 
nised, but  there  has  been  considerable  fluctua€i<Mi  in  the 
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application  of  the  rale  to  particular  cases,  but  we  find  no  ctne 
that  directly  sustains  the  proposition  that  a  certiorari  do^ 
not  lie  to  a  Board  of  County  Commissioners  in  laying  out  a 
highway.  The  case  in  1  HiU,  647,  is  very  brief .  The  fottr 
or  five  points  decided  are  suihmed  up  in  about  ten  lines  a!nd 
no  reasons  are  assigned;  but  it  appears  that  the  record  dis- 
closed no  error  in  law  upon  which  the  court  could  act,  and  in 
dismissing  the  writ  was  clearly  right 

But  it  is  "said  that  where  there  is  an  appeal  given  by  stat- 
ute a  writ  of  certiorari  ought  not  to  be  allowed.  To  this  it 
may  be  answered :  There  is  no  appeal  given  from  any  'pro- 
ceeding of  the  Board  of  County  Commissioners  in  laying  out 
roads,  except  in  the  single  question  of  the  assessment  of  dam- 
ages; but  no  damages  could  be  assessed  unless  the  person 
damaged  made  application  for  the  assessment  before  the  sec- 
ond day  of  the  next  term  succeeding  the  locating  of  the  road, 
and  he  could  not  mske  such  application  unless  he  had  nortiee 
of  the  proceedings.  Wow  it  might  happen,  as  in  the  present 
case,  that  no  legal  notice  was  ever  given ;  and  it  must  be  pre- 
sumed that  there  was  no  notice  unless  it  appears  upem  the 
face  of  the  record. 

This  would  be  a  very  strong  additional  reason  why  this 
writ  should  go  in  cases  like  the  present 

One  of  the  most  common  and  important  offices,  performed 
by  this  writ  at  common  law,  was  to  enable  the  Superior 
Courts  to  supervise  the  proceedings  of  inferior  tribunals  anfd 
see  that  they  did  not  exceed  their  jurisdiction  or  proceed 
wholly  without  authority. 

Section  nine  of  article  seven  of  the  Constitution  of  this 
State  provides  that  "All  judicial  power,  authority  and  jurisr 
diction,  not  vested  by  this  Constitution,  or  by  laws  consistent 
therewith,  exclusively  in  some  other  court,  shall  belong  to  the 
Circuit  Courts;  and  they  shall  have  appellate  jurisdiction, 
and  supervisory  control  over  the  County  Courts  and  all  other 
inferior  courts,  officers  and  tribunals." '  It  may  be  said  that 
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this  action  siznplfr  a£nn«  the  coixunoii  law,  but  as  the  funda- 
-mental  law  of  thiaStatei  goveraizig  the  legislative  aa  well  as 
.the  court,  and  looking  to  the  peculiar  phraseology  of  the  last 
•  ^lausoj  ;it  may  be  matter  of  grave  doubt  whether  the  l^iala- 
ture  could  so  far  abridge  the  power  of  the  Circuit  Courts  as 
to  confine  them  to  examination  of  cases  brought  upon  an 
appeal  only.  In  support  of  this  view  it  has  been  held  where, 
by  the  act  creating  an  inferior  tribunal,  its  adjudications 
were  dedax^d.  to  be  final,  nevertheless  a  writ  of  certiorari 
woujd  lie.    {Sx  parte^  Mayor  of  Albany,  22  Wend,,  2&7.) 

The  lajst  question  to  be  ponsidered  brings  the  inquiry,  does 
the  record  show  facts  sufficiently  regular  to  confer  jurisdic- 
tion upon  the  Coimty  Court  and  warrant  its  proceedings? 
and  if  so,  was  the. subsequent  action  of  the  court  sufficiently 
regular  to  support,  the  judgment?  It  is  Admitted  that  the 
County  Court,  or  Board  of  County  Commissioner,  so  far  as 
in  €i^rcises  judicial  power,  is  a  court  of  special  and  limited 
jurisdiction.  The  facts,  therefore,  neeessary  to  confer  jurisr 
dictiooi,  must  appear  upon  the.  face  of  the  record.  If  they  do 
not  so  .appear,  nor  were;  pi;ov:ed  aliunde,  the  proceedings  were 
null  and  void. 

By  third  section  of  the. act  relating  to  roads  and  highways 
(Session  Laws  1869,  p.  H),  it  is  provided  that  "when  any 
petition  shaU  be  presented  for  the  action  of  said  boi^  for  the 
laying  ^ut,  alteration  or  vacation  of  any  county  road,  it  shall 
;  be  accompanied  by  satisfactory  proof  that  the  notice  has  been 
given  by  advertisement  posted  up  at  the  place  of  holding  the 
Commissioners'  Court,  and  also  in  three  public  places  in  the 
vicinity  of  the  said  road  or  proposed  road,  thirty  days  pre- 
vious to  the  presentation  of  said  petition  to  the  said  board, 
notifying  all  persons,''  && 

TbB  first  clause  of  section  four  of  the  same  act  further  pro- 
▼idesy  that^  'ITpon  the  presentation  of  such  petitian  (signed 
]jj  twelve  householders),  and  proof  that  the  notice  has  be^ 
glveOf  .4a  .provided  in  -tbo  last  section^  the  Board  of  Commis- 
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Before  the  court  could  take  a  step  or  acquire  any  authority, 
two  teings  iatirt  ^iti^  have  been  done:    First.    A  petition 
of  twelve  householders;  Second.   iVofice,. as  .provided  above. 
Witbiout  these  lac^^thflt  eourt  was  no^irore.thaB  a  eftrtngear  tof 
every*  person  br** interest  involved  ip.  the  proceeding,  and  luifil 
the  jurisdiction  was  'fj^fodr^i^  /no  .>intftndTnpnt  >.of icragHJanty^ 
or  power  operates  in  its  favor.     It  nowhere  appears  in  the 
record,  by  way  of  allegation  or  recital,  that  any  such  notice 
was  given,  either  at  the  court  house  door  or  in  the  vicinity  of 
the  road.    The  omission  was  fatal  to  the  proceedings  of  the 
Board  of  County  Commissioners,  as  clearly  showing  that  no 
jurisdiction  was  at  any  time  gained  over  the  subject  matter 
to  be  adjudicated  upon. 

The  fourth  section,  above  quoted,  also  provides,  that,  upon 
the  presentation  of  the  petition  and  proof  of  the  notice,  &c, 
that  the  board  shall  appoint  three  disirderested  householders 
to  view  the  said  road  and  report  upon  the  same.  By  inspect- 
ing the  record,  it  seems  that  the  court  appointed  three  of  the 
petitioners  such  viewers.  This  was  clearly  irregular,  as  the 
petitioners  for  the  road  could  in  no  sense  be  said  to  be  disin- 
terested, and  therefore  competent  under  the  act  For  this,  also, 
the  cause  should  be  reversed,  for  an  error  apparent  upon  the 
face  of  the  record,  after  the  court  might  have  acquired  juris- 
diction. This  error  appears  affirmatively,  and  stands  on  a  dif- 
ferent footing  from  other  objections  urged  at  the  bar,  which 
it  is  proper  to  refer  to.  It  is  objected  that  the  record  does 
not  show  that  the  reviewers,  or  surveyor,  were  sworn  before 
entering  upon  their  duties,  or  that  the  report  of  said  viewers 
was  publicly  read  on  two  different  days,  as  the  law  required. 
The  answer  to  these  objections  is  that  it  was  not  necessary 
that  these  facts  should  appear.  It  is  settled  law  as  to  inferior 
tribunals,  that  once  having  acquired  jurisdiction,  and  that 
appearing,  every  intendment  will  be  made  in  favor  of  the 
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pfooeedingB  of  saperior  courtB^  ov  oowrti  of  general  juitdj^- 
tion.    (1  Bm^  L$ad,  Oq$.,  ill),  BSid  mmB  ibBie  citoL 


JuoffMOt  jovokboqL 

Nairn— n*  writ  of  eertlorari  Is  noir  tmkaowa  to  the  pnotioe  In 
Omml  TUle  1  of  Chap.  VII  of  the  Oodo,  rabotltatM^  la  ite  stoftd,  tlio 
'Srnt  of  roview,*'  and  defines  its  limitation  both  in  tlmo  and  effieieni^. 

See.  876,  p.  807  of  the  Oode  spedally  applies  tlM  writ  of  nrrlew 
lo  nttsn  ol  ooiml7  hnijn— ,     (fiqik  18«7.). 


CASES 

ABBVKD  AND  DSdBSD 

Supreme  Court  of  the  State  of  Oregon. 


BSUBBN  P.  BOISE,  Chief  J«siic9. 
PAINE  P.  PRIM,  ij^tii^ 

WILLIAM  W.  PAGE,    /•^««**^- 

J.  G.  WILSON,  OMk. 


BL  ¥.  SMITH,  Plaintiff  in  Error,  v.  D.  C.  INGLES,  W. 
8.  INGLES,  B.  R.  INGLES,  and  HUGH  BURNS, 
Defendants  in  error. 

Error  to  MvUrumwk  County. 

1*  A  jndgibMt  at  law  Is  not  a  lien  upon  an  equitable  title  fn  land. 

li  Sneh  title  eamiot  be  sold  under  ezeeotion  at  law,  while  the  l^gal 
tit]»  ifl  cleafiy  in  anotbet. 

On  tbe  9th  day  of  October,  1857,  D.  C.  Ingles,  being 
inflolvent  and  largely  indebted,  pnrchased  of  one  Perkins, 
lots  7  and  8  in  block  26,  in  Portland,  and  caused  them  to  be 
conveyed  by  deed  to  W.  S.  and  B.  R.  Ingles,  his  sons,  at  that 
time  minors.  He  paid  part  of  the  purchase  money  out  of  his 
own  funds,  and  borsowed  the  balance— five  hundred  and  fifty 
dollars — from  one  Davenport,  to  whom  he  executed  a  note, 
and  mortgage  on  said  lots;  and  afterwards,  on  the  24th  of 
May,  1868,  he  borrowed  eight  hundred  dollars  of  plaintiff, 
Smith,  to  pay  said  Davenport;  and  to  secure  that  sum  he 
eaeeated  to  Smith  a  note,  and  mortgage  on  said  lots^  in  the 

[S  Oregw]  (  43  ) 
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names  of  W.  S.  and  B.  R,  I«^les,  frandnlently  representing 
himself  to  Smith  to  be  B.  R.  Ingles,  and  to  be  the  agent  of 
W.  S.  Ingles ;  and  Smitfa  knew  nothii^tD  the  contrary  until 
long  afterwards.  The  mortgage  purported  to  have  been 
acknowledged  by  B.  R  Ingles  for  himself,  and  as  the  agent 
o|,W^  S.Ingl^p^. and.  was.. recorded  op  %j^5tH  ^f-^^}^f|?>l 

It  is  admitted  that  D.  C.  Ingles  was  tie  real  owner  bi  mese 
lots,  and  that  he  caused  them  to^  be;  conveyed  to  his  sons  for 
his  own  benefit,  with  intent  to  defraud  his  creditors  and  to 
prevent  the  lots  from  being  sold  for  his  debts. 

Defendant  Hugh  Burns  v  obteined  a  judgnmntfiat  law 
against  D.  C.  Ingles,  on  the  16th  of  OctjOber,,  l83^,j  ^r  nine- 
ty-four A^Uars  andi  twelve^  cents,  and  costs ;  and  execution  was 
duly  issued  thereon  and  levied  on  said  lots,  which  were  sold 
on  sheriff's  sale  to  Burns,  for  the  sum  of  one  hundred  and 
iiiiifrt^l'^^l^  filed,  Wa-miip^fih^^.^qf^ 

ta  kfv^  <t^q  i^qtptfil^  ,title;  of .  D.  C.  -  In^es  .aulficfcfccid  p  the 
payment  of  his  note  and  mortgage  to  ]9^ii^£[  ^^t]^.  <] 

O.  H.  WilliaanSf  Esq,,  for  pl^nt^ff  in  ercor. 

,  ,^.^.^,^<ftw<*,, ^«lj.^  for, 4efena,vit?  in,  error,, .,,.,  ,  ^  .i 

Prim^  J.  The  legal  title  to  the  lotB^  in:  question  wAs^fiBB^  W. 
S.  ,ai\d  B.  R  Ingles^  who  were  minor  sons  pf  J).  C.  Ingles. 
tte  facts  proven  ana  admitted  show  that  t).  C'^tr^gies  made 
the  purcliase,  advanced  the  money  and  caused  the  conveyance 
to  .be  made  to  them  jfor  his  own  use  .and  benefit,  and  'wiiK 
intent  to  place  said  property  beyond  the  reach  of  his  creditors. 

The  main  question  to  be  decided  here  is,  whether  the 
judgment  at  law  of  Bums  against  D.  C.  Ingles  became  a  lien 
6n  these  lots,  while  there  was  nothing  of  record  to*  show  that 
he. had  any  inteirest  in  them  whatever.  In  otlie;r  words,  is  a 
judgment  at  law  a  lien  on  an  equitable  tifle  in  land,  and  can 
such  a  title  ])e  som  on  an  execution  at  law,  while  the  legal 
title  is  clearly  in  another?  If  so.  Smith  was  without  remedy; 
for  Bums'  judgment  existed  pribr  to  his  mortga^,'  ana-'JBbms 


Svij^  18$2]    >         .    SKn«  i^i.  iNoauBi.    .  :45 

has  sinoe  reduced  his  lien,  ''if  he  had  any/'  to  an  absolute 
ownership,  by  purchase  under  execution.  The  question  seems 
plain  enoueh.  The  Statute,  page  119,  section  62,  on  this 
flubjtet  pto^ides,  fn  substance,  'Hhat  a  juogimerit  ^&all  be  a 
lien  on  real  property' off  the  jixd^etot  debtor,  not  exempt 
from  execution,  owned  by  him  in  the  county  at  the  time  of 
docketing  the  judgmenV'  ^^  ^^  ^hieh  he  may  afterwards 
require.  The  statute  intended  to  make  a  judgment  a  lien  on 
the  legal  title  of  real  property,  and  .not  on  .sonie  h^ldBn 
equitable  title,  which  could  only  be  brought  to  Hght  and  made 
ayailable  by  the  extraordinary  powers  and  proceedings*  of  a 
court  of  equily.     {Roade  v.  Symmes,  1  Ohio,  314.) 

Then  Di  C.  Ingles  bftd  no  suchtitle  in  these  lots  as  a  judg- 
ment at  law  could  reach,  consequently,  'Bums  had  iio'lien, 
And  took  jQOthing'.l^y  hia.purclia^;  but  stands  on  the  i^ame 
footipg  with  other  judgxpent  or^t^ny    His  remedy  wfyi  in 

eqni^,  aad  jftQt  at  law. 

. .  Smith  pa^d  with  his  money  in  fg^od  faith  on  the. credit  of 
thpee.  lots.  It  was  obtaiQed  ai^d  used  to  pay  off  the  note  and 
moi^tgage  g^ven  for .»  part  of  the.  pigrchase  money,  and.  was 
obtained  by  the  fraudulent  ^cts  ^d.represpntations  of  1).  C. 
Ingles,  whom  a  court, of  equity^,  under  all  the  circups^ni^ 
^is  bound  to  treat  as  the  suitable  owner  of  these  lots. 

Then  we.  think  that  the  court  below  was  correct  in  arriving 
at  the  oondusion  that  this  mort^age^  aljthough  fraudulent  a^d 
void,  gave .. plaintiff  9uch  a  lien  op  sfiid  lots  as  could  be  en- 
forced in  equity ;  and  that  whatever  rights  Burns  had  in  the 
.p^ae^lise8  they  were  subject  thereto. 

Decree  is  affirmed. 

KcmL-^As  to  the  otott  of  the  tSeei  oi  the  lien  of  m  judgnxttit 
see  present  Statate  Code,  page  211,  section  279,  reading  thus:  "All 
property,  or  right,  or  interest  therein  of  the  judgment  debtor,  shall  be 
lUMe  to«3liife!i«B«i'*'«Boept  Stai^^  .  a  <X  lep^ried,  1860. 


/. 


/  » 
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iJiOKZO  JJSLAND  et  aL,  PlaintiffB  in  Error,  t.  OITY  OF 

PORTLAND,  Defendant  in  Emns. 

MiiUnomdh  Ccvmtff* 

1.  To  prove  the  dedication  of  a  sqtiBTe  to  piiblle  ueo',  when  a  mcp 
is  relied  Oh  as  a  proof  of  euch  dedication,  it  must  appear  to  the 
Juiy  that  the  donors  either  made  or  recognized  the  map  as  cor- 

'•    '    reet,  and  assented  to  it. 

2.  A  dedication  of  a  square  for  the  purpose  of  a  market  square  in  the 
city  of  !Portland,  to  be  binding  on  the  proprietors  of  the  town 
site  of  said  eity,  must  haiw  heea  made  smoe  the  act  of  Coqgvefls 
of  the  27th  of  September,  1860. 

This  cause  tried  in  the  Circuit  Court  6f  ClackAmas  ootinty 
at  the  March  temii  A«  D.  18  61,  was  a  proceeding  on  hehalf 
of  the  citj  of  Portland,  to  recover  from  the  plaintiffs  in  error 
a  certain  block  of  lots  in  said  city,  which  is  claimed  by  tlie 
cify  as  a  public  market  square  dedicated  by  the  proprietors 
of  the  town  site  of  said  city  for  that  purpose.  The  plaintiffs 
in  error  claim  title  by  virtue  of  a  deed  executed  to  them  by 
D.  H.  Lownsdale,  one  of  the  town  proprietors,  and  whose 
heirs  at  law  now  hold  the  patent  for  the  land,  on  which  the 
block  is  situated,  from  th(3  government  of  the  TJnited  States 
The  issue  presented  to  the  jury  was  as  to  whether  there  had 
been  a  dedication,  and  the  jury  found  that  there  had  been, 
and  judgment  was  given  for  the  city ;  and  the  defendants  in 
the  court  below  assign  as  error  certain  rulings  of  that  court, 
on  the  introduction  of  evidence,  which  was  objected  to;  and 
exceptions  were  also  taken  to  the  instructions  which  the 
court  gave  to  the  jury  on  the  trial,  aU  ^i  which  aj)pear  m  the 
bill  of  exceptions. 

This  block  of  lots  is  aitiiated  on  the  town  site  o£  Portland, 
and  the  plaintiff  in  the  court  below  daims  that,  when  the 
said  town  site  was  laid  off  into  lots  and  blocks,  this  blodc  was 
designated  on  the  map  of  the  town  then  made,  exhibiting  said 
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snxyey  of  the  site  into  blocks  and  lots,  as  a  market  aqnisure, 
and  dedicated  by  said  Lownsdale^  and  the  other  proprietors 
of  the  town  site,  for  a  public  square  for  the  use  of  the  city. 
The  town  was  laid  off  prior  to  the  passage  by  Congress  of  the 
act  commonly  known  as  the  ^^Donation  Law/'  granting  lands 
to  the  settlers  in  Oregon,  which  was  approved  and  became  a 
law  September  27th,  1850,  and  so  far  as  the  marking  on  the 
map  is  concerned,  it  was  also  prior  to  that  date.  It  appears 
by  the  bill  of  exceptions,  that  the  evidence  on  the  trial  tended 
.to  show  that  prior  to  June,  1850^ Lownsdale, Coffin  and  Chap- 
man claimed  to  be  the  owners  of  the  town  site  of  the  city  of 
Portland,  and  that  their  joint  ownership  continued  until 
about  the  latter  part  of  the  year  1852 ;  that  about  May,  1852, 
Coffin  and  Chapman,  two  of  the  proprietors,  employed  one 
Shorty  as  a  surveyor,  to  survey  and  map  said  town,  site;  that 
Short  made  such  survey  and  map,  and  that  on  said  map  the 
block  in  dispute  was  colored  and  designated  on  the  margin 
as  "market  square.'^  The  plaintiff  below  also  offered  evidence 
tending  to  show  that  Lownsdale  recognized  and  approved  that 
map,  and  other  evidence  tending  to  show  that  in  Tune,  1850, 
Lownsdale,  Coffin  and  Chapman,  acting  as  joint  proprietoT8> 
made  a  public  sale  of  lots  and  blocks  according  to  said  map, 
and  that  persons  purchased  at  said  sale  understanding  that 
the  block  in  question  was  set  apart  for  public  use  as  a  market 
square,  and  paid  the  purchase  prices  and  received  deeds  for 
the  lots  and  blocks  so  purchased.  There  was  also  some  evi- 
dence to  show  that  subsequently,  and  after  the  passage  of  the 
act  of  1850,  Lownsdale,  the  grantor  of  said  defendants,  re/oog- 
nlzed  that  Short  map.  There  was  also  evidence  to  show  that 
another  map^  called  the  Brady  map,  had  been  made,  copied 
from  the  Short  map,  which  was  also  offered  in  evidence. 
Plaintiff  proffered  still  another  map,  made  by  authority  of 
the  city  in  1855  by  one  A.  Q.  Henry.  To  the  introduction 
oif  these  maps  the  defendants  objected,  but  the  court  overruled 
the  objections,  apd  admitted  the  maps  in  evidence  to  the 
jury ;  to  which  ruling  of  the  court  the  defendants  excepted. 


.Q.  Mr  TfiZKonw,  Esq, J  for  plaiutiflf^  in  error. 

'  •  '  r 

p.  Loganj  Esq.,  for  citiy. 

BpisE^  C.  J.  So  much  of  the  evidence.  rei>orted  in  this 
ease^  has  been  given  as  above  in  order  to  a  more  full  and  dear 
understanding  of  the  question  of  the  proprietv  of  admitting 
the  maps  to  the  jury.  As  to  the  Short  map  it  is  impossible 
to  tell  from  the  evidence  furnished  in  the  bill  of  exceptions, 
whether  or  not  it  was  recogoized  and  ^cted  on  by  Lownsdale, 
subsequent  to  September  27,  1850.  If  it  were  so  recognized 
and  acted  upon,  it  was  properly  admitted ;  if  not,  then  I 
think  its  admission  improper — and  the  question  whether  or 
not  Lownsdale  did  recognize  and  approve  said  map  wiis  a 

^pilVP^r  question  for  the  jury  under  the  instructions  of  the 
court  If  the  m^p.  was  relied  on  to  show  a  dedication,  that 
dedication  must  be  shown  to  have  been  made  since  the  act 
of  September  2Ytb,  1850,  for  any  acts , before  that  time  affect- 
11^  the  disposal  of,  lands  in  Oregon,  were  simply  void,  for  the 
,wfmt  of  apy  title,  to  them  at  that  time  in  the  citizens  of  the 

"thep  territory  of  Oregon,  the  titl^  vet  being  .in  the  United 
States,  and  consequently  unaffected  by  the  acts  of  private 
citizens,  (Parrish  v.  Lownsdale  et  cd.,  21  Howard,  XJ. 
8.  8,  0,,  p.  290.)  As  to  the  Brady  map  I  think  it  was 
improperly  admitted,  unLess  there  was  evidence  tending  to 
show  that  Lownsdale  examined  and  approved  of  it  in  respect 
to  its  designation  of  the  block,  which  does  not  appear.  The 
map  made  by  Henry,  as  far  as  appears,  was  never  acknow- 
ledged by  Lownsdale,  or  the  defendants,  to  be  correct,  and 
was  simply  evidence  which  plaintiff  made  for  itself,  and 
should  not  have  been  admitted.  The  next  question  presented 
is,  did  the  court  below  err  in  refusing  to  instruct  the  jury, 
that  a  dedication  of  the  property  in  question  to  be  bindings 

.  apd  to  divert  tl?e  title  from  the  donor  to  the  public,  must 
have  been  since  the  27th  of  September,  1850.  I  regard  Alt 
question  assettled  bythe  casein  21  Hou^ord, above, which 
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arose  on  the  question  of  the  dedication  of  the  levee  in  this 
same  city  of  Portland^  and  by  these  same  proprietors  o|  the 
town  site^  and  was  governed  by  the  same  considerations  in 
this  respect,  as  governs  this  ease,  where  it  was  held  that  a 
dedication,  made  prior  to  the  act  of  27th  September,  1860, 
was  void  for  want  of  any  title  in  the  donors  at  the  time  of 
dedication,  the  title  then  being  in  the  United  States. 

There  is  one  other  question  in  the  assignment  of  errors, 
which  is,  can  the  city  of  Portland  recover  in  this  form  of 
action,  the  possession  of  this  property,  provided,  the  same  was 
dedicated  as  claimed  ?  It  is  insisted  that  the  city  shonld  go 
into  chancery  to  vindicate  the  claim  of  tiie  city  corporation 
to  the  public  squares  of  the  city.  The  statutes,  under  which 
this  suit  was  brought,  provides  in  the  first  section  '^tbat  any 
person  having  a  valid  subsisting  interest  in  real  property,  and 
a  right  to  the  immediate  possession  thereof,  may  recover,  &o., 
in  this  form  of  action."  It  seems  to  me  there  can  be  no 
question  but  the  corporate  authorities  of  the  city  of  Portland 
are  the  proper  possessors  of  its  public  squares,  and  may  main- 
tain suit  for  the  recovery  Hiereof;  and  the  allegations  that 
the  plaintiff  has  a  fee  in  the  premises  is  qualified  by  the  state- 
ment in  the  complaint  of  Aa  uses  for  which  the  city  authori- 
ties daim  the  land. 

/ ,   —  ■  .  .    •  * 

Judgment  is  reversed,  and  new  trial  ordered. 


THOMAS  HOPWOOD,  Plaintiff  in  Error  ▼.  JAME8  H. 
PATTERSON,  Defendant  in  Error. 

•  BffW  to  Jackson  County. 

1.  An  answar,  in  the  nature  of  a  plea  in  abatement^  sboald  be  pleaded 
separately,  and  disposed  of  before  an  answer  to  th^  merits  is  con- 
mered. 

2.  An  answer,  which  sets  up  for  defense  the  pendency  of  a  former 
suit  for  the  same  cause  of  action,  should  state  that  such  former 
waJsL  is  still  pending  at  tha  tima  the  anawer  ia  interpoaed. 

9  Oregon — 4 
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Thb  facts  of  this  case  are  these :  It  was  an  action  for  work 
and  labor;  the  answer  of  the  defendant  sets  up  a  defense  to 
the  merits,  and  also^^  in  the  same  answer  sets  up  as  a  farther 
def  ense,  that,  at  the  time  of  the  commencement  of  this  action, 
there  was  another  suit  pending  for  the  same  cause  of  action ; 
but  does  not  state  that  said  former  suit  was  still  pending  at 
the  time  of  filing  the  answer.  The  plaintiff  in  the  court 
helow  demurred  to  that  part  of  the  answer  which  sets  up  the 
pendency  of  a  former  suit,  and  as  causes  of  demurrer,  assigns 
as  follows: 

1st.  That  this  part  of  the  answer  being  in  the  nature  of  a 
plea  in  abatement,  cannot  be  pleaded  in  oHijunction  with  an 
answer  to  the  merits. 

2d.  That  this  part  of  the  answer  does  not  state  that  the 
said  former  suit  was  still  pending  at  the  time  of  filing  the 
answer. 

'  The  court  below  sustained  the  demurrer,  and  gave  judg- 
ment for  the  plaintiff.  To  which  decisiim  and  judgment  of 
the  court  the  defendant  objected,  and  the  case  stands  in  this 
court  on  demun^er,  as  it  b  below. 

B.  F.  Powell,  Esq.,  for  plaintiff  in  emr. 

O.  E.  WiUiams,  Etq.,  for  defendant  in  error. 

•  -  • 

BoiSE^  C.  T.  The  first  question  raised  hj  this  demurrer  is, 
can  an  answer,  in  the  nature  of  a  plea  in  abatement,  be  joined 
with  an  answer  to  the  merits? 

It  is  a  question  of  practice  under  the  Code ;  and  its  deter- 
mination either  way  will  not  particularly  affect  the  absolute 
rights  of  litigants ;  for  they  have  a  right  to  avail  themselvdb 
of  this  defense,  either  in  conjunction  with  the  answer  to  the 
merits,  or  in  a  separate  answer  in  the  nature  of  a  plea  in  abate- 
ment ;  and  the  question  is,  does  the  Code  change  the  order  in 
which  such  question  should  be  presented  and  determined. 
The  Statute  page,  90,  sec.  47,  provides  that  "The  defendant 
may  set  forth  by  answer  as  many  defenses  as  he  may  have.*' 
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'This  cOfntempUtes  that  the  st^le  of  the  defense  shall  be  hy 
answer,  and  does  away  with  the  names  of  technical  pleas,  but 
does  not,  I  ap|>.rehend,  contemplate  the  joining  in  the  same 
answer  matter  of  defense,  which  create  issues  that  cannot 
properly  be  tried  together.  Answers  in  the  nature  of  pleas 
in  abatement  are  dilatory,  and  create  issues  which  cannot 
properly  be  tried  with  issues  on  the  merits.  Issues  in 
dilatory  pleas  should  always  be  disposed  of  before  issues  on 
the  merits  are  made ;  for  in  some  cases  the  determination  of 
such  dilatory  issues  may  change  the  issues  on  the  merits. 

A  practice  that  would  allow  answers  in  the  nature  of  a 
plea  in  abatement  to  be  joined  with  answers  to  the  merits 
would  be  very  inconvenient  and  lead  to  mudi  confusion  in  ju- 
dicial proceedings;  and  I  cannot  believe  that  it  was  the  in- 
tention of  the  legislature  to  require  all  defenses  to  be  joined 
in  one  answer;  but  that  the  proper  construoti<^  of  the  Stat- 
ute i»,  that  iiie  ncxninal  or  technical  form  of  pleading  shall  be 
by  answer.  While  those  defenses  shall  only  be  joined  which 
will  create  issues  that  may  be  properly  tried  together;  and, 
tliat  answers  in  the  nature  of  pleas  in  abatement  should  now 
as  formerly  be  pleaded  and  determined  before  an  answer  to 
the  merits  is  interposed.  The  practice  in  the  State  of  New 
Toik  under  the  Code  has  not  been  uniform;  see  Van  Sani- 
vcrd.  Pleadings  885,  and  cases  there  cited;  but  I  understand, 
the  better  opinion  in  that  State  now  is  that  answers  in  the  na- 
ture of  pleas  in  abatement  should  be  pleaded  before  an  an- 
swer to  the  merits ;  and  such  is  the  opinion  of  this  court,  since 
we  deem  such  a  course  more  in  accordance  with  the  settled 
practice  of  the  courts,  and  more  convenient,  and  not  in  con- 
travention of  the  Statutes. 

There  is  another  objection  to  the  answer  or  plea  in  this 
case,  specified  in  the  demurrer,  which  is,  that  the  answer  does 
not  state  that  said  former  suit  was  still  pending  at  the  time 
of  filing  the  answer,  and  I  think  the  demurrer  is  well  taken 
in  this  respect;  for  if  the  former  suit  had  been  withdrawn  at 
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the  time  of  answering^  I  cannot  see  what  injuiy  it  oauld  woiik 
to  the  defendant 

Judgment  is  affirmed. 


OEOEGE  0.  ROBBINS,  PlaintiflP  in  Encop,  ▼.  D.   & 

BAEEB»  Defendant  in  Error. 

Brror  to  MuUnomah  Ccfimty, 

When  a  defendant  in  an  answer  uses  the  words  "defendant  for  answer, 
Ac.,  says  that  he  has  not  knowledge  or  information  sniBeleBt  to 
form  a  belief  as  to  whether,  &c.,  tl^  matters  chargMi  in  the  com- 
plaint are  true."    Beld^  that  the  answer  was  a  sufficient  denlaL 

This  was  an  action  on  a  promisBory  note,  giveik  bjr  one  F. 
iN".  Blanchet  to  the  defendant,  Q.  0.  Bobbins,  and  after^ 
wards  indorsed  by  the  defendant,  Bobbins,  to  liie  plaintiff, 
Baker,  who  brings  this  stiit  against  Blanchet  and  Bobbins^ 
chttrging  Bobbins  as  indorse?.  Bobbins  answers,  denying  dae 
demand  for  payment  of  tbe  note  from  the  maker^  Blanket, 
aiid  also  denying  due  notice  to  himself  of  non-payment  The 
answer  was  excepted  to  in  the  coart  below  as  being  insuffi- 
cient, and  the  portion  excepted  to  Is  in  these  words:  "Defend- 
ant for  answer  says  that  he  has  not  knowledge  or  information 
sufficient  to  form  a  belief  as  to  whether,  Ac.''  The  oonrt 
below  held  that  this  was  cot  a  sufficient  denial  of  knowledge 
or  information  to  comply  with  the  statute;  and  gave  yoAg^ 
ment  against  defendant,  Bobbins,  as  for  want  of  an  answer. 

0.  H.  WiUiama,  Esq.,  plaintiff  in  enror. 

D.  Logan,  Esq.,  for  defendant  in  error. 

BoisB^  C.  J.  The  Statute,  page  90,  see.  46,  pitmdes  timt 
"the  answer  of  a  defendant  shall  contain  a  q>ecific  denial 
of  each  material  allegaticn  in  the  complaint  aoornrdiBg  to  his 
knowledge,  information  oi  belief,  or  ci  any  knowledge  (»r 
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information  enfficieiit  to  fonn  a  belief.''  The  answer  in 
ease  does  not  deelare  abeohitelj  that  the  defendant  has  no 
knowledge  of  the  siattar  ooDtrorex^d,  but  denies  that  he  has 
sufficient  knowledge  to  make  np  an  Opinion  or  form  a  belief. 
If  the  answer  had  contained  the  word  anA/j  used  in  the  statute 
and  stated  that  he  had  not  an/y  knowledge  or  informatioii 
sufficient  to  form  a  belief  it  would  not  have  been  a  dedara* 
tion  that  defendant  had  no  knowledge  whatever  on  the  sub- 
ject matter;  it  would  have  been  a  declaration  briefly  denying 
that  any  knowledge  or  information  which  he  did  possess  was 
sufficient  to  enable  him  to  form  a  belief;  I  tiiink  the  f 6rm 
of  expression  used  in  the  answer  conveys  the  same  meaning 
as  thou^  the  language  of  the  statute  had  been  f  ollowed,  'and 
that  the  answer  is  sufficient. 

Judgment  xevei^d*    . 

■  >  '  ■      • 


WIIiXIASf  QUO),  Plaintiff  in  Error,  ▼.  DANIEL  HOK& 

HOUSE,  Defendant  in  Error. 

Error  to  Benton  Cownty. 

IJiid«r  the  Statute  which  required  the  inferi6r  coiirte  to  stay  proeesfl* 
ings,  and  certify  a  cause  to.  the  Circuit  Courts,  in  whieh  a  Quetp 
tion  or  issue  of  title  to  real  estate  arose.  The  County  Cfourt 
failed  81^  to  doy  and  proceeded  ta  final  judgment,  and  detekdaflt 
appealed  to  Circuit  Court.  Held,  1.  That  the  judgment  in  the 
County  Court  was  not  wholly  void.  2.  That  the  sending,  under 
oer^iflcaie,  (A  the  cause  on  appeal  from  judgment  was  a  an^taa- 
ibJ  compliance  with  the  requisition  of  statute. 

ICosBRousE  sued  Gird  in  the  County  Court  for  a  balance 
due  on  a  promissoiy  note.  Gird  filed  an  answer  in  the  nature 
of  recoupment,  setting  up  that  the  note  had  been  exeeuted  bj 
him  to  one  Stark  for  a  pi^ce  of  land,  which'  Stark  had  sold 
and  conveyed  to  Gitd,  representing  himself  as  owner  thereof 
in  fee  nrnple,  whereas  a  part  of  the  land  betonfj^d  then  to 
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BnDthsT  person.  'Plaintiff  below  joined  issue  on  the  qnes^ 
tion  of  title^  and  on  trial  in  that  court,  verdict  and  judgment 
resulted  for  plaintiff*  Qird  appealed,  and  in  the  Oircoit 
Court  moved  to  dismiss  the  case  on  the  ground  thsjt  the  judg- 
ment of  the  County  Court  was  void,  diat  oourt  having  nO 
jurisdiction  warranting  the  rendition  of  judgment  on  a  ques- 
tion involving  an  isalue  of  title  to  real  estate. 

The  moti<m  was  overruled  by  the  Circuit  Court,  and  Qird 
excepted^ 

/•  Kdsay,  Esq.,  counsel  for  plaintiff  in  error. 

O.  H.  WiUiama,  Esq.,  counsel  ior  defendant  in  error. 

Pbim^  J.  Plaintiff  in  errormade  no  objection  in  the  County 
Cotirt  to  its  jurisdiction  to  try  the  cause ;  but  on  verdict  and 
judgment  against  him  he  appealed,  and  in  the  Circuit 
Court  moved  for  dismissal  tor  want  of  jurisdiction  in  Counly 
Court  The  refusal  of  the  Circuit  Court  to  dismiss  the  cause 
is  the  error  allied.  If  the  County  Court  had  no  jurisdic- 
tion of  the  subject  matter,  then,  on  appeal,  it  would  have 
been  proper  to  dismiss  the  action;  since  upon  appeal  the 
case  stands  for  trial  de  jiovo,  and  if  the  County  Court  had 
no  jurisdiction  in  the  first  instance,  then  the  Circuit  Court 
had  none.  The  act  of  1859,  page  10,  sec  10,  ezcepts  civil 
cases  from  the  jurisdiction  of  the  Coxmty  Courts  when  title 
to  real  estate  is  in  issue;  and  sea  23  of  same  act  provides 
that  County  Courts  shall  be  governed  by  the  same  rules  and 
regulations  that  govern  justices  of  the  peace  in  similar  cases. 

The  Revised  Statutes,  page  300,  sec.  54,  provide  that  "in 
eases  where  the  title  to  real  estate  shall  be  put  in  dispute  by 
the  evidence  on  the  trial  before  a  justice  of  the  peace,  he 
shall  make  an  entry  thereof  in  his  docket ;  cease  all  further 
proceedings  and  certify  the  cause  to  the  Circuit  Court  in  the 
same  time  as  upon  appeal,'*  The  statute  then  was  substan- 
tially complied  with  by  the  County  Court  in  sliding  up  the 
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papers  and  proceedings  on  appeal.  The  only  difference 
between  the  proceedings  and  the  requirement  of  statute  was 
that  the  court  proceed  to  judgment,  and  then  sent  the  case 
up.  Gird  contends  that  the  judgment  in  County  Court  was 
void  and  admitted  of  no  appeal  If  so,  how  was  he  to  pre- 
vent its  enforcement  without  reversing  it,  unless  it  appeared 
void  upon  its  face.  (Striker  v.  Mott,  6  Wend.,  465 ;  Koon  v. 
Uamusan,  6  HUl,  44.)     We  tee  no  substantial  error. 

Jiid|ffiD6iit  is  affimiBd* 


CASES 

ARGUED  AND  DECIDED 
m  TBI 


Supreme  Court  of  the  State  of  Oregon. 

Septembeb  Tebm«  a.  D.  1868. 


REUBEN  P.  BOISE.  Ohd^  Jv$Uo9. 

KTLEY  E.  STRATTON,  ^ 

PAINE  P.  PRIM,  I  f^^^i^ 

ERASMUS  D.  SHATTUCK,     f''«*"<^- 
JOSEPH  G.  WILSON,  j 

LUOIBH  heath,  CUrt. 


C.  NOLAND,  Plaintiff,  Ke&pondent,  v.  J.  COSTELLO,  De- 
fendant, Appellant 

Appeal  from  MvUnomoh  OourUy. 

1.  Tb«  aot  of  October  llth,  1862.  increaAing  the  jurisdiction  i9  itts- 
tices'  courts  from  one  hundred  to  two  hundrea  and  fifty  Mlara, 
is  constitutional. 

2.  That  aot  being  an  amending  or  revising  act,  is  substantially  In  form 
as  required  by  the  Constitution. 

NoLAND  sued  Costello  on  contract,  before  a  justice  of  the 
peace,  to  recover  one  hundred  and  fifteen  dollars  and  interest* 
Coatello  appeared  and  demurred  to  the  complaint,  on  the 
ground  that  the  justice  had  no  jurisdiction  of  the  subject  of 
the  action,  because  the  claim  exceeded  one  hundred  dollars. 
The  demurrer  was  overruled,  and  judgment  rendered  againjit 
him  for  want  of  answer. 

L.  F.  Orover,  Esq.,  for  respondent. 

/.  Kelsay,  Esq.,  for  appellant 
[2  Oregon]  (  67  ) 
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Prim,  J.  It  is  insisted  by  the  appellant  that  the  act  of  the 
legislative  assembly  of  October  11,  1862^  increasing  the  jji- 
risdiction  of  Justices'  Courts,  in  civil  actions,  from  one  hun- 
dred to  two  hundred  and  fifty  dollars,  is  unconstitutional  and 
void,  on  two  grounds:  First.  Because  the  language  used  in 
the  Constitution  on  this  subject,  when  properly  construed, 
shows  that  it  was  intended  by  its  framers  that  the  jurisdiction 
of  Justices'  Courts  should  be  limited  to  the  amount  they  then 
had  under  the  territorial  organization;  and,  Secondly.  Be- 
cause the  legislature  undertook  to  amend  and  revise  the  old 
law,  and  did  not  do  it  in  the  manner  and  form  required  by 
the  Constitution. 

Section  1  of  article  7  of  tlie  Constitution  is  in  these  words : 
"The  judicial  power  of  the  State  shall  be  vested  in  a  Supreme 
Court,  Circuit  Courts,  and  County  Courts,  which  shall  be 
courts  of  record,  having  general  jurisdiction,  to  be  defined, 
limited  and  regulated  by  law,  in  accordance  with  the  Consti- 
tution." *  *  "Jaatioes  of  the  peace  may  also  be  invested 
with  limited  judicial  powers.*' 

The  latter  part  of  the  section  authorizes  the  legislative 
assembly  to  invest  justices  of  the  peace  with  limited  judicial 
powers,  without  defining  what  that  limitation  should  be ;  that 
is,  whether  it  should  be  one  hundred  or  two  hundred  and 
fifty  dollars,  but  leaving  it  entirely  within  the  discretion  of 
the  legislature. 

If  the  framers  of  the  Constitution  had  intended  to  limit 
them  to  one  hundred  dollars,  they  could  and  certainly  would 
have  used  different  and  more  appropriate  language  to  embody 
their  intention.  Then  the  power  invested  by  this  act  is 
limited  not  only  as  to  the  amount  of  jurisdiction,  but  it  is 
expressly  provided  also  that  the  jurisdiction  of  a  justice  of 
the  peace  shall  not  extend  to  any  action  where  title  to  real 
estate  comes  in  question,  or  any  action  for  false  imprison- 
ment, libel,  slander,  malicious  prosecution,  criminal  oonver 
sation,  seduction,  or  upon  a  promise  to  marry. 

Section  22  of  article  4  of  the  Constitution  provides:  '^o 
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act  shall  ever  be  revised  or  amended  by  mere  reference  to  its 
title,  bat  the  act  so  revised  or  section  amended  shall  be  set 
forth  and  published  at  full  length.  By  reference  to  section  1 
of  the  act  passed  October  11,  1862,  it  will  be  seen  that  it 
repeals  all  of  titles  one  and  sixteen  of  chapter  two  of  an  act 
relating  to  the  election  of  justices  of  the  peace  and  constables, 
and  to  proceedings  in  Jubtices'  Courts,  passed  January  12, 
1854;  and  in  lieu  thereof,  title  4  of  chapter  11  was  substi- 
tuted, which  is  the  provision  in  question.  It  is  set  forth  and 
published  at  full  length;  and  we  are  of  the  opinion  that  it 
comes  within  the  constitutional  restriction. 

The  judgment  of  the  Circuit  Court  is  correct  and  is  af- 
firmed. • 


JACOB  EAMM,  Appellant^  v.  F.  S.  HOLLAND,  impleaded 
with  8.  8.  WHITE  and  others,  Bespondents. 

Appeal  from  MvUnomah  County. 

What  Is  an  indorser. 

A.  Holland  and  8.  8.  White,  partners  in  trade,  under  the 
name  and  style  of  Holland  &  White,  were  the  original  makers 
of  a  note  to  plaintiff  Kamm  for  a  valuable  consideration, 
and,  before  it  was  delivered  to  the  payee,  defendant,  F.  8. 
Holland,  signed  his  name  on  the  bftck  of  said  note,  with  the 
addition  thereto  of  the  word  "security/^  and  when  the  note 
became  due  there  was  no  demand  upon  makers,  and  no  notice, 
of  course,  served  on  him. 

The  Circuit  Court  held  that  F.  8.  Holland  was  not  liable 
thereon  as  maker  or  guarantor,  and,  not  having  been  charged 
by  demand  and  notice,  he  could  not  be  held  as  indorser;  to 
which  decisioiL  the  plaintifF  excepted  and  appealed. 

2>.  Logan,  Esq.,  for  appellant,  claims  that  one  who  writes 
his  name  on  the  back  of  a  note  previous  to  delivery  ia  a 
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guanmtor,  and  not  an  indorser.     Cites :  18  HI.,  682 ;  2  CoL, 
486 ;  24  Pick.,  64-66 ;  31  Maine,  686. 

•  -«. 

A.  E.  Wait,  Esq.,  for  respondents,  claims  that  guarantor 
even  is  only  an  indorser.  Cites:  Statutes  of  Oregon,  p.  445, 
sec.  6 ;  7  EUl,  418 ;  1  Comstoch,  321 ;  6  Barb.,  282 ;  common 
law  rule,  Chit,  on  Bills,  241 ;  Story  on  Bills,  264,  6,  6 ;  2 
HUl,  280 ;  as  to  guanmtor,  16  Cal.,  152 ;  4  Sneed.,  336 ;  2 
Metcalf,  216 ;  12  Tanner,  389 ;  3  Ohio,  418 ;  9  Iowa,  473 ; 
11  Wisconsin,  644 ;  16  Conn.,  236,  &c 

Pbim,  J.  In  this  case  we  are  called  upon  to  determine  in 
what  capacity  a  third  party  is  liable  who  indorses  his  name 
in  blank  on  the  back  of  a  negotiable  paper  before  it  is  deliv- 
ered to  the  payee,  or  indorsed  by  him.  Here,  F.  S.  Holland 
so  indorsed  his  name,  with  the  addition  of  the  word  "secur- 
ity." It  is  insisted  by  appellant  that^  in  so  doing,  he  beeame 
liable  aa  maker  or  guarantor  of  th^  note,  and  cites  many  re- 
spectable authorities  from  Massachusetts  and  other  States  in 
support  of  that  position. 

Contra. — It  is  insisted  by  respondent  that  in  so  writing  his 
name,  he  only  became  liable  as  indorser  on  the  UKual  con- 
dition precedent  of  demand  and  notice,  and  cites  and  relies 
upon  authorities  of  equal  number  and  force  from  New  York 
and  mother  States.  As  this  is  the  first  time  that  this  question 
is  here  for  adjudication,  we- might  decide  it  in  either  way 
under  the  adjudications  in  other  States  as  cited,  and  have  an 
abundance  of  authority  to  sustain  our  decision.  It  is  only 
necessary  for  us  to  elect  which  rule  we  will  adopt  We  are  of 
the  opinion  that  the  weight  of  authority,  as  well  as  of  reason 
and  sound  policy,  are  in  favor  of  the  rule  as  adopted  in  New 
York.  That  is  the  great  commercial  State,  and  we  think  it 
has  adapted  the  better  rule  of  commercial  law,  which  is, 
where  a  party  places  his  name  in  blank  on  the  back  of  a  nego- 
tiable paper  before  delivery  to  payee,  he  does  not  thereby 
become  liable  as  maker  or  guarantor,  but  as  an  indorser;  and 
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as  stKJi  is  estitled  to  due  demand  and  notioe.  (See  Hatt  v. 
Newcomb,  7  Hillj  416,  und  eases  there  cited;  6  Barbour, 
282 ;  16  Marylmd  R.,  2»1 ;  Iowa,  4T6 ;  Sdwarde  on  Bills, 
273-274.)  Then  the  Circuit  Court  iras  correct  in  holding 
that  F.  S.  Holland  was  not  liable  as  maker  (h:  guarantor*; 
and,  not  having  been  (barged  hj  d^nand  and  notice,  he  could 
not  be  held  as  indorser. 

Judgment  is  affirmed. 


*«m 


♦W.  C.  GMSWOLD,  Respondent,  y.  A.  R  STOUGHTOIT, 

Appellant. 

Appeal  from  Marion  C&uMy. 

Uw  ahcriif  JiaTing  lold  kacU  under  an  exccati<m,  regalar  on  ita  faoe« 
presented  to  the  Circuit  Court,  for  its  approval,  a  deed  of  prem- 
bes  sold;  to  which  approval,  defendant  in  execution  objeetted^  anfl 
moved  to  set  aside  the  sale  lor  reason  that  the  juij^gment  was  void, 
and  that  there  was  no  judgment  roll  on  file — Held,  1.  That  this 
eoart  wiM  jiot  go  bebjad  the  execution,  and,  on  mere  motion,  in- 
quire into  the  validity  of  the  judgment  recited;  2.  Section  20, 
page  124,  Statutes  of  1855,  provides  that,  "When  the  sale  is  of  real 

groperty,  and  consisting  of  several  known  lots  or  parcels,  they  shall 
e  sold  separately," — held,  that  this  provision  is  directory  and  not 
peremptory  in  its  application;  3.  That,  in  the  absence  of  other 
evidence,  or  setting  forth  of  fraud,  injury,  mistake  or  illegality, 
than  the  mere  return  of  the  sheriff,  it  is  teo  lafe  for  tlie  judg- 
ment debtor  to  come  in,  after  the  time  for  the  redemption  has 
passed,  and  address  to  the  court  a  mere  motion  to  void  a  sale, 
for  the  reaoon  that  two  or  more  adjacent  paroeh  of  land  were  sold 
in  gross. 

QfKsswGVD  recovered  judgment  by  confession  against 
Stongliton;  on  the  first  day  of  June,  A.  D.  1857,  the  entry 
■whereof  was  dnly  made  upon  the  journal  and  lien  docket  of 
the  late  District  Court  of  Oregon  Territory  fop  the  county 
of  Marion.  In  April,  1862,  execution  upon  that  judgment 
^WBB  issued  to  the  sheriff  of  Marion  county,  and  on  the  20th 
day  of  May,  1862,  certain  tracts  of  land,  belonging  to 
defendant  in  execution,  were  sold  to  satisfy  the  judgmenli 
Oriswold  being  the  purchaser. 

*  Boo  84  Am.  Dec.  400. 
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On  the  23d  day  of  September,  1862,  the  sheriff  presented 
for  approval  a  deed  for  said  land,  pursuant  to  his  sale,  in  the 
Circuit  Court,  and  Stoughton  then  appeared  and  objected 
to  the  approval,  and  moved  to  have  the  sale  set  aside  and  de- 
clared void  because 

Firat.  The  judgment  upon  which  the  execution  issued  is 
void. 

Second.  There  was  no  judgment  roll  remaining  in  the 
clerk's  office  when  the  execution  issued. 

Third.  Several  parcels  of  land  were  sold  in  gross,  and  not 
separately. 

Fourth.  It  does  not  appear  that  one  of  the  parcels  was 
sold  either  on  the  same,  or  at  the  court  house  door. 

Fifth.  It  does  uot  appear  that  the  defendant  had  no  per- 
sonal property  subject  to  execution. 

Sixth.  The  defendant  had  personal  property  subject  to  ex- 
ecution. 

The  Circuit  Court  overruled  the  motion  and  approved  the 
deed,  and  from  that  decision  this  appeal  is  taken. 

Smith  dk  Orover,  for  appellant 

B.  F.  Harding,  Esq.,  for  respondent 

ShattuoKj  J.  The  first  two  objections  cannot  be  con- 
sidered in  this  proceeding.  This  is  an  inquiry  about  the 
regularity  of  proceedings  concerning  the  sale.  An  execution 
is  here  exhibited,  regular  upon  its  face,  which  recites  a  judg- 
ment, and  a  judgment  roll,  and  upon  a  mere  motion,  at  this 
stage  of  the  proceedings,  this  court  will  not  go  back  of  the 
execution  to  inquire  into  the  validity  of  the  judgment  recited. 

The  other  points  may  be  considered,  and  in  examining 
them  this  court  is  confined  to  the  record  brought  in  iram  the 
court  below.  There  appears  to  be  no  bill  of  exceptions,  and 
the  presumption  is  that  the  court  below  decided  the  case 
upon  what  is  here  presented;  the  judgment  entry,  the  axe- 
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cution,  the  report  of  the  sale,  and  the  motion,  snbstaptially 
as  above  presented,  without  further  allegations,  averments  or 
proofs. 

As  to  the  objection  respecting  personal  property  of  the  de- 
fendant subject  to  levy,  the  return  of  the  sheriff  is  sufficiently 
fall,  and,  being  presumed  true,  negatives  the  assumptions 
made  by  the  motion.  Both  the  levy  and  the  iietum  of  sale 
aver  that  they  were  made  in  default  of  personal  property. 

The  objection  respecting  the  place  where  sale  was  made, 
18  also  disposed  of  by  the  return,  which  says:  ^n  exposed  for 
sale  as  the  law  directs,  on  the  premises,"  &c.  . 

The  chief  question  in  controversy,  then,  is  respecting  the 
TTuode  of  sale  adopted  by  the  sheriff.  The  return  describes 
two  tracts  of  land :  One  being  "claim  No.  46,.  and  claim  No. 
64,  all  comprising  645.31  acres,  embraced  in  notification  No. 
565  of  A.  R.  Stoughton,  bounded,"  &c. ;  also,  the  following 
premises:  "Situate  in  T.  8,  S.  R.,  3  and  4  W.,  &c.,  contain- 
ing 300  acres,  more  or  less."  Each  tract  is  described  as  con- 
sisting of  parcels,  legal  subdivisions  or  fractions,  known  by 
the  maps  or  plats  of  the  United  States  surveys,  and  situate 
in  adjoining  townships,  and  the  greater  portion  in  o^e  town- 
ship. Whether  the  six  hundred  acre  parcel  was  sold  by  itself 
as  one  tract,  or  whether  the  two  tracts,  an^oimting  to  about 
nine  hundred  and  forty-five  acres,  were  sold  together  as  one 
parcel,  does  not  appear  from  the  return ;  neither  does  it  posi- 
tively appear  whether  or  not  the  two  tracts  are  adjacent,  and 
could  be  called  one  parcel.  It  is  to  be .  inferred,  however, 
from  the  description,  that  they  are  adjacent  and  constitute  a 
compact  body  of  land.  The  whole  tract,  the  sheriff  reports, 
was  sold  for  one  thousand  eight  hundred  dollars,  being  about 
two  dollars  per  acre. 

The  question  now  is  whether  any  such  irregularity  appears 
in  these  proceedings  as  renders  this  sale  void  or  voidable  upon 
mere  motion,  after  the  period  for  redemption  has  elapsed. 
This  inquiry  involves  the  construction  of  the  statute  of  1854 
relative  to  sales  upon  execution.      It  is  provided  {Statvies, 
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page  12^  geetion  20) :  ^^When  the  sale  is  of  real  property, 
and  consisting  of  several  known  lots  or  parcels,  they  shall  be 
sold  separately."  If  this  statute  is  mandatory,  and  this  pro- 
vision a  peremptory  requirement,  then  it  is  dear  that  the  sale 
under  consideration  is  irregular  and  ought  to  be  set  aside. 
This  question  has  been  but  once  before  brought  into  this 
court  (Orcmt  v.  Roberts  ei  aX.,  term  of  1860,  not  reported) ; 
and  though  no  opinion  directly  in  point  was  given,  it  was 
clearly  intimated  by  the  court  that  this  statute  should  be  held 
directory,  and  not  peremptory,  in  respect  of  the  provision 
above  cited.  The  same  point  has,  however,  been  decided  in 
TSew  Yorit  and  Minnesota.  In  Ounninghcmi  v.  Cassidy,  17 
N.  T.  R.,  278,  Denio,  J.,  delivering  the  opinion  of  the  court, 
says:  ''There  is  a  well  known  distinction  between  statutory 
provisions  which  are  of  the  essence  of  the  proceedings  to 
which  they  relate  and  without  the  observance  of  which  every- 
thing that  is  done  is  nugatory,  and  such  as  are  merely  model 
or  directoiy,  and  the  violation  of  which  does  not  necessarily 
draw  after  it  the  effect  of  avoiding  what  has  l^ally  been 
done.  After  some  reflection,  and  contrary  to  the  opinion 
which  I  had  formed  on  the  argument,  I  am  prepared  to  class 
the  direction  to  sell  land  on  execution  in  parcels^  where  it  con- 
sists of  distinct  lots  or  tracts,  as  falling  within  the  last  men- 
tioned dass.  A  judgment  is  a  general  lien  upon  all  the  land 
owned  by  the  debtor  at  the  time  it  was  docketed.  It  is  the  re- 
covery of  the  judgment  which  affects  the  owner's  title,  by 
charging  it  with  the  burden  of  the  debt^  and  the  subsequent 
proceedings  relate  to  the  method  in  which  the  lien  is  enforced 
and  executed,  and  a  departure  from  the  prescriptions  of  the 
statutes,  in  conducting  these  proceedings,  may  or  may  not 
prejudice  the  judgment  debtor  or  his  other  creditors.*'  Sub- 
stantially the  same  ruling  was  made  in  1  Minnesota  R.,  183. 
We  think  this  is  the  better  and  the  true  rule  under  our 
statute  of  1854.  The  main  object  in  adopting  one  mode  or 
another  of  conducting  sales  upon  execution,  is  to  obtain  the 
highest  price  for  the  smallest  amount  of  the  debtor's  estate ; 
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and  cases  can  be  cited  where  alarg^  tract  ofTand  in  a  compact 
form  is  so  situated  that  the  whole,  in  gross,  on  sale,  will  bring 
a  much  higher  price,  than  the  aggr^te  amount  that  could  be 
obtained  by  the  sale  in  parcels.  The  interest  of  all  concerned 
would  sometimes  be  promoted  by  pursuing  one  mode  at  6ther 
times  by  pursuing  the  other.  There  should  be  some  discretion 
allowed  the  officer  as  to  the  mode  of  sale;  and  that  shoultS 
be  adopted  which  the  condition  of  the  estate  makes  moM 
advantageous  to  the  party  concerned,  though  the  general'  "rule 
specified  in  the  statute  ought  to  be  followed  as  far  as  practica- 
ble. It  is  to  be  presumed  that  an  (^cer  has  done  his  duty, 
and  without  fraud  or  oppression.  If  it  appear  that  there  is 
great  inadeqttacr^  of  price,  or  fraud,  or  abuse  of  power,  or  any 
irregularity  that  has  injured  the  debtor  or  his  creditors,  the 
sale  might  be  avoided  on  motion  by  a  reasonable  application, 
upon  suitable  allegations  and  proofs.  We  are  not  prepared  to 
hold  that  a  debtor  may  acquiesce  in  a  sale  until  after  the 
period  for  Tedemption  has  expired,  aiid  th^,  ni^ithout.aterrt 
ing  any  oppienion,.  fraodov  iiljury,  upoai  a  mere  motion 
based  upon  the  return  of  the  officer^  have  a  sale  set  aside  sim- 
ply because  two  or  onore.  adjacent  paxcela  of  land  were  sold 
in  gross,  and  not  separately. 

In  this  case  it  i^peara  that  the  plaintiff's  debt  was  not  paid 
bj  the  proceeds  of  the  land  sold,  but  that  several  hundred 
dollars  still  remain  unsatisfied.  'At  the  same  time  tlxeare  is 
nothing  in  the  record  to  show  that  the  land  was  worth  any 
more  than  was  actually  bidden  upon  llie  sale.  It  does  not 
appear  that  any  fraud  was  practiced,  any  mistake  made  hj 
die  plaintiff,  or  the  offioer,  or  that  any  injury  was  sustained 
by  the  deiylor,  at  any  of  this  tsreditors,  by  reason  of  Ae  mode 
of  oonduotlng  ihe  sale  whieh  the  officer  adopted. 

It  is  said  in  argument  that  Stoughton  has  a  right  to  redeem 
any  part  of  the  land,  bat  is  preluded  from  redeensing  less 
lium  the  whole  by  liie  manner  in  which  this  sale  was  made. 
If  be  hkd  Mfeully  MWi^t  to  redeem  a  pait^  or  been  ready 
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to  do  so^  withm  the  tiimei  specified  by,  statute,  «nd  been  pre- 
cluded as  suggested  by  counsel,  be  might  have  shown  it  upon 
his  application  to  avoid  the  sale,  and  it  might  have  been  con- 
sidered as  a  presumption  of  injury  and  oppression,  but  he 
made  no  such  application;  he  waited  until  the  time  for  re- 
demption had  expired;  and  then  came  in  with  a  mere  motion, 
based  solely  upon  the  apparent  irregularity  above  referred 
to.  We  do  not  thin^  that  the  defendant  has  made  a  record  in 
the  court  below  which  entitled  him  to  relief,  and  upon  this 
record  we  do  not  think  that  the  Circuit  Court  committed  any 
error  in  confirming  the  sale^  and  iipproving  the  deed. 

Judgment  ia  affizmed 


PATRICE  D.  PALMEB,  PlaintLff  in  Error,  t.  STATE 

OF  OBBOOK,  Defendnxt  in  Enw. 

r  , 

f  ' 

Error  to  Marum  Oountjf. 

1.  Keeping  open  a  house  in  which  intoxicating  Uqnor  it  kept  for  r^ 
tail  on  Ckindfty,  is  an  indictable  offense. 

2.  The  charter  given  to  the  dty  of  Salem  does  not  repeal  or  ehange 
13ie  lioenae  law. 

At  the  September  Term,  A.  D.  1863,  of  the  Oircuit  Conrt 
for  Marion  county,  an  indictment  was  pr^erred  agidnat  Pal- 
mer, charging  him  with  having  unlawfully  kept  open  a  houae, 
in  which  intoxicating  liquor  was  kept  for  retaU,  on  Sunday, 
and  alleging  that  the  house  was  in  the  dty  of  Salem.  Upon 
arraignment.  Palmer,  l^  his  counsel,  demurred  to  the  indict- 
ment and  claimed,  among  others,  as  grounds  of  demurrer : 

2d  The  grand  jury  had  no  jurisdiction  over  the  aubjeet 
,  8d.  The  law  under  whioh  defendant  ia  i&diotod  has  been 
repealed. 
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6tb.  The  indictment  does  not  show  tibat  tibe  statute  is  in 
force  in  the  said  town  of  Salem. 

The  court  overruled  the  demurrer,  and  defendant  excepted 
to  the  ruling,  and  standing  by  his  demurrer^  was  fined  in 
the  sum  of  ten  dollars  and  costs;  and  in  this  court  error  is 

» 

alleged  in  the  overruling  of  defendant's  demurrer. 
O.  H.  Williams,  Esq.,  for  plaintiff  in  error. 

B.  MaUory,  Bsq.,  prosecuting  attorney  for  State. 

WiL80i!r,  J.  In  support  of  the  allegation  of  error  in  the 
action  of  the  Circuit  Court,  two  positions  are  here  principal- 
ly relied  upon : 

Ist  That  the  grand  jury  had  no  jurisdiction  of  the  subject 

2nd.  That  the  charter  of  the  city  of  Salem  confers  upon  the 
eity  government  the  exclusive  power  to  regulate  the  business 
of  saloon  keeping. 

In  the  argument  reference  was  made  to  a  "general  law  to 
prevent  Sabbath  breaking,  passed  by  the  territ(»riar  legisla- 
ture, January  IStii,  1854,  which  confers  jurisdiction  upon 
justices  of  the  peace  only,  and  upon  conviction  authorities 
them  to  assess  a  fine  not  exceeding  ten  dinars;  and  among 
the  offenses  ienumerated  in  that  law  is  found  that  of  keeping 
open  tippling  houses  on  that  day.  At  a  subsequent  day  of 
said  session,  the  18ih  day  of  January,  A.  D.  1854,  the  leg- 
islature passed  the  act  under  which  this  indictment wasfound 
and  presented.  Section  5,  of  that  act,  page  645,  Statutes  oi 
1855,  provides  that  ^%o  person  shall  keep  open  any  house  or 
itx>m  in^  which  intoxicating  liquor  is  kept  for  retail  op  the 
first  day  of  the  week,  commonly  called  Sunday,'^  and  limits 
the  fine  at  not  less  than  ten  and  not  more  than  twenty-five 
dollars.  Counsel  for  Palmer  now  claims  as  the  first  point, 
that  the  ptoseeution  should  have  been  under  the  act  of  Janu- 
ary 18th,  1854,  and  before  a  magistrate ;  and  as  a  necessary 
oontequence,  the  interpdsitiim  of  a  grand  jury  was  an  inqabs- 
jdibility.  The  statute  for  the  licensingof  saloonsfortheretaOof 
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spirituous  liquors  had  not  been  made  at  the  time  of  the  pas- 
sage of  the  Sunday  act  of  January  18th,  1854,  and,  doubtless, 
it  was  the  intention  of  the  legislative  assembly  to  provide 
special  legislation  in  reference  to  the  restraining  and  the  reg- 
tilating  of  a  business,  which,  legalized  by  solemn  statute,  is 
ever  so  productive  of  evil  results.  Statutes,  not  expressly  re- 
pealing otherSj  are  if  possible  to  be  so  constructed  as  to  suffer 
both  to  be  in  force ;  in  other  words,  repeals  by  implication  are 
to  be  avoided,  yet  when  the  inconsistency  ^and  repeal  is  clear- 
ly apparent  then  the  latter  statute  supersedes  the  former  (21 
Pickering's  R,,  873);  and  we  hold  that  the  act  of  January 
18th,  1854,  providing  for  Uoending  saloons  and  for  regulating 
them,  virtually  repeals  so  much  of  the  Sunday  law  or  so  much 
6t  any  former  statute  as  undertobk  to  regulate  such  busiiiess. 
or  rather,  that  the  regulation  thereof  is  excluded  from  the  op- 
eration of  ^nich  previously  existing  provisions.  By  section  ^ 
page  545,  the  violation  of  any  of  the  provisions  of  thechapter 
tinder  wfaioh  this  prosecation  was  had  is  specially  subjected  to 
the  action  of  the  grand  jury.  As  to  the  second  pointy  a  brief 
reference  to  the  charter  of  the  city  of  Salem  is  necessary. 
On  the  19th  day  of  October,  1860^  {pag^  107,  Sesnar^Laws), 
the  city  of  Salem  was  incorporated;  and  we  need,  for  the 
purposes  of  this  decision,  refer  to  but  two  of  the  provisions 
of  that  act.  Section  6,  page  108,  reads  thus:  ^'The  mayor 
and  aldermen  shall  compose  the  common  council  of  said 
city,  and  at  any  meeting  shall  have  eaxhisive  power  ^  * 
to  license  and  regulate  bar-rooms,  tippling  houses^  etc,  *  * 
that  the  tax  and  license  hereby  granted  i^hall  be  in  addition 
to  those  made  by  the  county,  *  *  to  make  by-laws  and 
ordinances  not  inconsistent  with  the  laws  of  the  United  States 
or  this  State.''  It  certainly  is  an  act  of  regofaition  for 
the  carrying  on  of  any  business,  to  prescribe  llie  hours  or 
day  within  which  such  business  shall  be  transacted,  or  to  for- 
bid its  transaction  upon  any  certain  day,  or  for  any  certain 
tiflBA,  and  if,  as  tlie  act  provides,  die  oomnnm  oooncil  have 
the  B9clurive  power  within  the  limits  of  Salem  to  vegolate 
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saloons^  then^  in  the  absence  of.  any  proviaion  prohiUting  tibie 
fuU  ezeroiae  of  that,  regulating  authority,  we  should  hold  that 
the  right  of  such  regulation  belonged  to  the  city  alone;  but 
the  last  dauae  of  the  charter,  aa  above  quoted,  clearly  indi- 
cates that  the  city  of  Salem  undertodk  the  exercise  of  its 
privileges  and  authority  with  a  full  recognition  of  the  force 
and  overruling  power  of  any  and  all  laws  of  the  State  of 
Oregon,  then  existing.  The  act  of  January,  1854,  now  in 
questipn,  had  been  for  years  in  full  force,  and  under  it  many 
offenders  had  been  subjected  to  its  penalties,  and  we  cannot 
see  how  this  charter  in  any  way  lessens  its  force,  or  ezdudea 
its  fuU  operation  over  the  city  linaits  of  Salem  any  more  than 
from  any  other  part  of  the  State.  We  admit  that  the  legia- 
tive  assembly  might  by  express  provision  change  the  work- 
ings of  any  law  over  a  particular  portion  of  our  State;  but 
until  such  act  clearly  appears  to  have  been  pasaed,  and  that, 
too,  in  the  absence  of  any  and  all  such  saving  clauses  as  the 
last  one  above  quoted,  we  hold  the  State  laws  to  be  in  full 
force  wherever  their  passage  sent  them. 

Judgment  ia  affirmed. 


CITT  OP  POBTLAKD,  Appellant,  v.   M.   STOCK,  Re- 

apondent 

I  Appeal  from  Mvltnamah  Oowniy.— Section  22,  Article  4, 

I  of  the  ConstHiUion  of  Oregon  construed, 

■ 

I  1.  The  act  reviMd  or  amended  need  not  be  aet  out  in  the  revising  or 

amendatoTy  aet. 

%  The  act  revised  or  section  azoended^  must  be  set  forth  and  pub- 
lished in  fuU  M  rei>i9ed  or  ammided,  incorporating  all  changes 
made. 

M.  Stook,  defendant  below,  waa  brought  before  the  recor- 
der of  the  city  of  Portland,  upon  a  charge  of  violation  of 
eity  ordinance  No.  141,  committed  by  unlawfully  carrying 
on  the  bnaineas  of  a  retail  dealer,  without  first  having,  under 
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that  ordinance,  obtained  a  license.  He  was  fined  by  the 
recorder,  appealed  to  the  Circuit  Court  for  Multnomah 
county,  and  upon  a  motion  interposed  by  his  counpel,  was 
discharged  and  the  proceeding  dismissed.  From  this  judg- 
ment and  order  the  city  of  Portland  appealed,  and  the  whole 
case  here  turns  upon  the  question  involved  in  two  of  the 
points  specified  in  defendant's  motion  to  dismiss  the  proceed- 
ings in  the  court  below,  viz : 

Ist  The  charter  of  Portland  confers  no  power  upon  the 
city  authorities  to  enact  ordinance  No.  141. 

2d.  The  amendment  to  the  city  charter  under  which  this 
ordinance  is  enacted,  is  unconstitutional  and  void* 

O,  H.  WUliams,  Esq.,  for  respondent 
E.  W.  McQtww,  Esq.,  dty  attorney. 

Authorities  cited  by  counsel  are  sufficiently  mentioned  in 
the  opinion. 

Wilson,  J.  As  these  questions  involve  a  construction  of 
certain  provisions  contained  in  the  charter  of  the  city  of 
Portland,  the  familiar  rule  comes  in  for  our  guidance  here, 
that  the  powers  and  authority  conferred  upon  municipal  cor- 
porations are  to  be  strictly  construed,  and  the  limit  of  such 
construction  is  the  charter  itself.  Further  comment  upon  the 
reason  and  safety  of  this  rule  is  unnecessary.  The  counsel 
admit  that  this  ordinance,  No.  141,  has  its  vitality  not  from 
the  original  charter  of  January  24th,  1854,  but  from  the 
amendment  of  that  act,  passed  October  15th,  1862.  Between 
the  dates  of  the  passage  of  these  two  acts,  a  constitution  for 
the  State  of  Oregon  had  been  made,  which  changed  in  many 
respects  the  powers  and  modes  of  operations  of  the  legisla- 
tive assembly.  The  respondent  denies  the  constitutionality 
of  the  latter  act,  and  claims  that  so  far  as  this  ordinance 
extends,  the  proceedings  are  invalid.  That  we  may  have  a 
clear  understanding  of  the  provisions  of  the  amendatory  act^ 
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I  will  use  the  digest  thereof  as  given  by  the  circuit  Judge. 
The  act  in  question  is  entitled  ^^An  act  to  amend  an  act 
entitled  *An  act  to  incorporate  the  city  of  Portland/ '' 
Section  one  repeals,  by  reference  to  numbers,  sections  one 
and  two  of  article  seven  of  the  original  act  of  incorporation. 
Sections  two  to  six  inclusive,  provide  for  the  improvement 
and  repair  of  streets,  and  for  the  modes  of  enforcing  the 
regulations  made,  and  intended  as  a  substitute  for  the  sec- 
tions repealed.  Section  seven  reads  as  follows :  "That  in 
addition  to  the  powers  now  possessed  by  the  mayor  and 
common  council  of  the  city  of  Portland,  the  said  mayor 
and  common  council  shall  have  power,  within  the  corporate 
limits  of  said  city :  1st  To  license,  tax  and  regulate  hacks, 
cabs  and  other  vehicles,  and  all  offensive  or  noxious  trades 
or  occupations.  2d.  To  license,  tax  and  regulate  dealers  in 
goods,  wares  and  merchandise,  liquors,  provisions,  fruits^ 
vegetables,  meats  and  all  persons  engaged  in  assaying,  melt* 
ing  and  refining  the  precious  metals.  8d.  To  license,  tax 
and  regulate  eating  houses,  hotels  and  laundries;  but  tiie 
power  given  by  subdivision  two  of  this  section,  in  relation  to 
dealers  in  provisions,  fruit,  vegetables  and  meats  is  not  to  be 
construed  to  apply  to  persons  wholly  dealing  in  such  articles, 
when  produced,  raised  or  manufactured  by  themselves."  Sec- 
tion eight  provides  the  time  when  the  act  shall  go  into  effect 
In  direct  connection  we  cite  the  constitutional  provision 
here  called  in  question,  which  is  found  in  section  22,  of  arti- 
cle 4,  of  our  State  Constitution,  and  reads  thus:  'TTo  act 
shall  ever  be  revised  or  amended  by  mere  reference  to  its  title, 
but  the  act  revised  or  section  amended,  shall  be  set  forth  and 
published  at  full  length."  This  section  was  adopted  for  good 
reasons.  It  has  been  a  custom  with  our  legislatures  to  amend 
existing  laws  by  mere  reference  to  liieir  titles,  and  under  that 
cover,  to  diange  words  and  phrases  anywhere  in  its  sections; 
to  insert  and  strike  out  sentences ;  to  repeal  parts  of  sections 
at  one  session,  and  at  the  next  to  re-repeal  and  amend  until  it 
had  become  a  real  task  to  discover  what  was  the  existing 
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statute  on  many  subjects,  and  without  the  utmost  watchful- 
ness the  legislators  could  not  know  the  extent  or  effect  of 
proposed  amendments.  There  can  be  no  question  as  to  the 
wisdom  in  incorporating  that  provision  into  our  Constitution 
and  being  found  there,  it  comes  for  the  first  time  into  this 
court,  that  being  here  construed,  future  legislatures  may 
frame  their  acts  in  accordance  therewith.  The  first  question 
for  determination  is,  whether  section  7,  of  the  act  of  October 
16,  1862,  operates  as  a  revision  or  an  amendment  of  any  part 
of  the  charter  of  the  city,  passed  January  24,  1854,  and  if  so, 
of  what  part  i  Section  4,  article  4,  of  the  charter  declares^  in 
its  twenty  provisions,  what  powers  the  mayor  and  common 
cotmoil  may  have  within  the  city  limits.  Their  authority  is 
found  in  no  other  place,  and  they  may  not,  in  our  judgment, 
assume  or  exercise  any  jurisdiction,  unless  a  fair  construction 
on  Bome  of  these  clauses  warrant  it.  Section  7,  of  the  act  of 
October  15,  1862,  starts  out  with  this  declaration:  ^^That  in 
addition  to  the  powers  now  possessed  by  the  mayor  and  com* 
mon  council  *  *  shall  have  power  *  *  2d.  To  license, 
tax  and  regulate  dealers  in  goods,  wares  and  merchandise, 
&c.''  Manifestly,  then,  section  seven  enla^^ges  the  powers 
previously  possessed  fay  the  city  government,  revises  and 
amends  them ;  and,  if  that  section  were  vaUd,  the  city  author- 
ities could,  after  the  15th  day  of  October,  1862,  perform  acts 
which  would  not  have  been  lawful  previous  to  that  date.  We 
conclude,  then,  that  the  act  of  1662  is  a  statute  which  operates 
as  an  amendment  to  the  charter ;  and  we  pass  to  the  main 
question.  The  meaning  of  section  22,  article  4,  of  the  Consti- 
tution, is  apparent ;  there  is  no  real  ambiguity  which  requires 
intended  interpretation,  tod  we  need  avail  ourselves  of  but 
two  modes  of  construing ;  one  from  the  words  of  the  section ; 
the  other  from  the  construction  given  to  that  clause  by  States 
adopting  it  previously  to  its  incorporation  into  our  Constitu- 
tion. There  might  possibly  be  derived  from  this  section  two 
meanings,  differing  in  degree  of  change  required,  one  of 
which  was  adopted  by  the  Circuit  Courts  viz:  That  whenevcar 
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an  act  or  part  of  an  act  shall  be  amended  or  revised,  the  old 
law  shall  be  exhibited  oi^  the  same  page  with  the  proposed 
amendment ;  and  the  other,  which  we  now  adopt,  viz :  That 
when  an  act,  part  of  an  act,  or  section,  is  amended  or  revised, 
the  act,  part  of  an  act,  or  section  shall  be  set  forth  as  amended 
or  revised,  in  full,  with  the  changes  incorporated  in  their 
places.  This  clause  was  taken  bodily  from  the  Indiana  State 
Constitution,  and  from  a  like  provision  in  the  Louisiana  State 
Constitution.  The  States  of  Maryland,  Michigan,  California 
and  Ohio,  without  enumerating  others,  have  substantially  the 
same  provision  in  their  several  constitutions.  The  Constitu^ 
tion  of  Louisiana,  of  1848,  seems  to  have  beCT^  the  first  con- 
taining such  ckuse;  and  to  determine  our  ^'^Ming  now,  we 
may  review  briefly  the  -course  of  procedure  in  those  States, 
and  recognizing  as  authority  tlieir  constructions  of  that  pro* 
vision,  determine  what  one  shall  prev<iil  in  Oregon.  In  11 
Louisiana  Reports,  66,  in  the  case  of  ArruyuH  v.  New  Orleans; 
the  Supreme  Court  of  that  State  construed  the  provision  ill 
question  as  we  now  construe  it;  and  the  subsequent  statutes 
of  that  State  teem  with  acts  amendatory  of  others,  and  in 
every  case  falling  within  our  obseih^ation,  the  section  as 
amended,  or  the  act  as  revised,  is  only  found.  The  court  in 
that  case  says :  ^^tt  was  intended  that  each  amendment,  and 
each  revisal,  should  speak  for  itself;  should  stand  independ* 
ent  and  apart  from  the  act  revised,  or  the  section  amended.  It 
was  therefore  pro^^febd  that  in  such  oases,  if  the  object^  was  td 
repise  an  act,  it  should  be  re-enaeted  tiaoxxghoxiti  andif  Ae 
object  waa  to  amend  sn  act,  then  the  section  amended  should 
be  re-enacted  and  published/*  (Statutes  of  Louisiana,  1856^ 
pages  17,  27,  74-6-6,  80,  96,  &c  Statutes,  1860,  pages Q4^^  67 
70,  81,  Ac)  • 

With  the  same  proviai^m  substantially  we  find  the  Statotei 
of  Michigan,  ^Maryland,  (California  andOhioexactlyconlonii- 
ing  to  Aom  of  Louisiana :  Statutes  of  Michigan,  1869,  pages 
28,  30,  83,  37,  91,  96, 148,  &c, ;  Statutes  of  California,  1860, 
pages  183,  141,  167,  Ac,  Statutes  of  Maryland,  ISei-'eS, 
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pages  12,  16,  &c.  j  Statutes  of  Ohio,  1858,  pages  72,  78,  74, 
&C.;  Statvies  of  1860,  paje^  17,  20,  21,  &a,  ,and  the-caaea 
in  point  occurring  on  ibose  statute  books  are  very  numeroufi. 

In  Indiana  a  somewhac  different  constnustion  prevails,  by 
which  the  Circuit  Court  below  seems  to  have  been  guided. 
In  Langdon  v.  Applegate,  5  Indiana  R.,  328,  a  majority  of 
the^ourt  held  ^'that  the  meaning  of  this  section  is,  that  the 
act  revised  or  section  amended  shall  be  inserted  at  full  length 
in  the  act  amending  or  revising  it"  Same  doctrine  held  in 
Rogers  v.  State,  6  Indiana,  81.  Same  doctrine-., re-affirmed 
in  Kennon  v.  Shull,  0  Indiana,  164^  and  in  Armstrong  v. 
Berry  man,  13  Indiana,  426.  In  9  Indiana,  102,  WifldnB 
V.  Miller,  Stuart^  Justice, .  follows  the  ruling  in  Langdon  v. 
Applegate,  but  dissents.  In  9  Indiana,  118,  LitHer  v.  Smiley, 
Justice  Oooldn  also  disaentsL  * 

From  a  full  review  of  these  authoritiesy  we  G<Hne  to  the 
oonclusion,  as  expressed  in  the  LouJBiana  authorities,  that  if 
the  object  be  to  revise  an  aot>  then  the  act  as  revised  should 
be  set  out  in  full ;  if  the  object  be  to  amend  an  act,  then  th^ 
section  as  amended  must  be  set  out  in  full,  incorporating  all 
ohanges  and  amendments.  While  we  do  not  go  to  tfa^  same 
length  as  did  the  Circuit  Court  below,  in  our  ocmstraction, 
the  final  bearing  upon  the  case  in  court  is  the  same.  The 
amendatory  aet^  in  either  view,  is  not  within  the  require* 
ments  of  the  Constitution.  In  the  case  at  bar,  the  act  of  Oc- 
tober 16,  1862,  in  its  title,  professes  to  llknend  an  act  entitr 
led  an  act  to  incorporate  the  city  of  Portland  f*  and  section  7, 
nnder  review,  does  amend  and  enlarge  section  4  of  article  4 
of  the  former  act,  without  setting  out  in  any  way  the  section 
or  sections  amended. 

In  view  of  the  clear  meaning  of  the  Constitution  we  eon- 
elude  that  the  act  in  question  is  unconstitutional^  and  tiie 
pireoeedings  under  the  Mune  are  invalid. 

Judgment  ia  affiimedL 
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DANIEL  OARLAITD  and  others,  Plaintiffs  in  Error,  ▼.  L. 
HEINEBORG,  Defendant  in  ErroR 

Error  to  Douglas  County. 

1.   Wbat  service  is  sufficient  to  give  a  eourt  jurisdiction  of  the  par- 
ties! 


2.   What  the  effect  may  be  of  the  absence  of  a  material  paper  from 
the  transcript,  or  its  loss  from  the  judgment  roDL 

So  manj  of  the  facts  as  are  necessary  to  he  stated  in  this 
Mse  will  a]>pear  in  the  opixdon  of  the  Ooort 

J?.  F.  Dowell,  Esq.,  for  plaintiffs  in  error,     . 

Xh  F.  MoAer,  Esq.,  for  defendant  in  error, 

Wilson,  J.  Upon  a  bill  and  notice  of  suit  filed  in  the  Cit- 
eait  Court  for  Douglas  county,  there  was  a  return  of  service 
as  follows: 

*1  hereby  certify  that  I  served  this  bill  and  notice,  by 
leaving  two  copies  of  said  bill  and  notice  at  the  dwelling 
house  of  Daniel  Garland  in  Douglas  county  with  a  young 
white  man,  residing  with  the  family,  over  the  age  of  fourteen 
years,  with  a  request  that  he  hand  them  to  Mr.  Carland  and 
Mrs.  Carland. 

"October  29th,  1861, 

•'John  FuiXEBToir,  Sheriff.*^ 

There  was  also  a  recital  in  the  proceedings  of  the  eourt  of 
an  order  directing  reference  to  a  master,  as  follows:  "And 
it  appearing  that  the  respondents  have  been  duly  served  with 
notice  of  this  proceeding,  and  a  copy  of  the  bill,  etc"  It  is 
•leo  admitted  that  the  original  notice,  if  any  there  were,  has 
been  lost,  so  that  no  eopy  thereof,  or  other  indication  of  exist- 
ence appears  here.  Upon  this  record  and  admission,  we  are 
asked  to  reverse  the  action  of  the  Circuit  Court,  and  two 
^[oestiops  axe  uxged  by  plaintiffs  in  error. 
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let.  Was  the  return  of  service  of  complaint  and  notice  suffi- 
cient to  bring  defendants  below  into  court  t 
■  ^  2d.  With  such  a  return  by  FuUerton,  and  a  full  recital  of 
proper  service  of  bill  and  notice,  and  of  default  of  defend- 
ants, is  it  sufficient  to  conclude  the  parties  now  t 

In  reference  to  the  first  point  our  attention  is  called  to  two 
positions:  That  there  was  no  sufficient  service;  and  that  no 
proper  person  certifies  to  the  service.  The  Statutes  of  1856, 
page  86,  section  29,  clanise  6,  provides  '%  all  other  cases  to 
defendant  personally,  or  if  he  be  not  found  to  some  white 
person  of  the  family,  above  the  age  of  fourteen  years,  at  the 
dwelling  house,  or  usual  place  of  abode  of  the  defendant"  It 
is  eminently  proper  that  all  reasonable  steps  are  to  be  taken 
to  bring  to  the  notice  of  a  defendant  that  proceedings  have 
been  instituted -against  him  in  a  court,  and  I  think  it  equally 
proper  to  hold,  that  when  there  has  been  a  sul^tantial  com- 
pliance with  statutory  requirements  as  to  service,  parties 
should  be  required  to  answer,  or  be  subjected  to  the  burdens 
of  a  default  In  this  case  eveiy  requisite  was  literally  com- 
plied with,  except  as  to  the  relation  sustained  by  the  person 
with  whom  the  papers  were  left  The  words  in  the  Statutes 
are :  "of  the  family,"  and  those  in  the  service  are :  "resid- 
ing with  the  family."  It  would  certainly  be  true  that  one 
residing  with  a  family  would  constitute  a  member  of  the 
household,  and  for  all  purposes  required  for  service  of  siich 
papers^  we  think  he  would  be  of  the  family,  and  that  the  ser- 
vice in  this  respect  would  be  sufficient  Again,  this  cause 
was  entitled  of  Doi^las  county,  addressed  to  the  judge  of  the 
proper  court  of  that  county,  and  the  return  embraces  amon^ 
its  certified  facts,  that  service  was  made  at  the  dwelling  house 
of  Garland  "in  Douglas  county,"  and  is  then  signed  by  John 
Fullerton,  sheriff.  It  is  not  beyond  any  reasonable  presump- 
tion for  a  court  to  hold  that  no  other  than  the  sheriff  of 
Douglas  county  was  the  person  making  that  certificate.  With 
the  return,  and  the  officer  before  it,  the  Circuit  Oourt  found 
that  said  Fullerton  was  the  proper  officer ;  and  in  view  of  tbe 
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facts  here,  and  the  leoord,  there  is  no  reaaoax  for  deolaring  the 
servioe  insafficient  in  this  respect  As  to  the  second  pointy 
there  is  no  origiBal  notice  on  file,  and  this  transcript  contains 
no  copy  of  snoh  papier,  and  the  questicm  submit^  is:  With 
the  recitals  upon  the  record  in  due  f oni^  on^t  the  decree  of 
the  Ciareuit  Court  to  be  disturbed  for  the  reason  that  a  mater- 
ial paper  is  not  now  found  anifMog.  the  pape^  in  this  cause  t 
We  hold  it  should  not  When  this  decree  was  rendered  below, 
there  was  no  other  way  provided  by  law  for  the  preservation 
of  the  records  and  papers  than  the  preparation  and  filmg  of 
what  was  called  a  judgment  roll,  and  the  entry  of  judgment 
upon  the  court  journal.  This  preparing  of  the  judgment  roll, 
^embracmg^  certain  papers,  was-  the  duty  of  the  <dezk.  Otir 
present  Cod^  provides  especially  for  a  more'  3u£9cient  secur- 
ity. Section  61,  foge  119,  Statvie  of  1855,  in  force  at  the 
time  of  this  deo)^ee,  provided  only  fot  attaching  together  and 
filing  certain  papers,  of  which  the  notice  is  one.  The  better 
rule  Hvotild  have  been,  upon  the  entry  of  judgment,  to  .hare 
made  a  full  record  of  the  papers  constituting  a  judgmen troll. 
In  the  absence  of  such  a  provision,  we  must  avail  ourselves  of 
all  due  precaution,  and  by  our  findings  preserve  as  far  as  is 
reasonable  and  just,  all  the  rights  of  the  parties.  If  we  hold, 
that,  while  return  of  service  and  Ae  record  are  ptoperly 
made,  and  default  properly  entered,  every  paper  requisite  to 
perfect  the  judgment  roll  should  be  kept  coastantly  on  the 
files  of  the  court,  in  order  that  the  judgment  creditoir'  can 
eoforoe  his  yaigaomA  by  collection  under  eaecution,  it  would 
be  bat  a  eoaaapelliag  necessity,  for  the  creditor  to  stand  guard 
aver  the  office  where  the  records  were  kept^  and  would 
requue  cotirts  to  insure  against  the  acts  of  interested  persons, 
who,  by  the  designed  abstraction  of  a  single  paper,  nught 
render  trial  ted  judgment  uilavailing;  an  insurance  against 
losses  whidi  no  court  oosuld  prevent.  It  is  true  that  upon 
this  point  authotitiea  are  ocoiflioting.  {SmitWs  Leading 
Cams,  841-8,)  It  it  essential  that  oourts  sboidd  have  sach 
ymisdiitian  Iha*  partida  ai^  their  rights  shall  not  be  unfairly 
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dealt  with ;  and  when  a  court  has  so  disposed  of  its  business 
as  to  leave  no  other  impression  upon  us^  after  due  oonsidera- 
tion,  than  the  strongest  of  presumptions  that  it  has  properly 
esBrcised  its  authority,  neither  mere  technicality  or  apparent 
omission  should  cause  us  to  disturb  a  solemn  judgment*  We 
think  the  court  below  rightly  took  full  jurisdiction  and  that 
parties  are  ocmduded  thereby* 

Decree  is  aflirmed. 


OHABLES  BUBCKARD,  Plaintiff  in  Error^  ▼.  STATE 
OE  OBEOON,  Defendant  in  Error. 

Error  to  MvUrunnah  Oouniy. 

L  Ths  Charter  of  ths  dty  of  Portland  providtti,  by  seetloa  4,  thst 

the  mayor  and  common  council  shall  have  power  within  the  city 
*  *  to  lioenee,  tax,  regulate  and  restrain  bar-rooms,  eto.  Fro- 
vided,  that  no  law,  or  parts  of  law .  authorizing  any  officer  of  the 
oounly  of  Multnomah  to  arant  tarem  or  grocery  licenses,  shall 
apply  to  persons  vending  liquors  within  the  limits  of  said  city. 
Held,  that  the  general  law  is  not  modified  in  any  wise  except  as 
to  the  granting  of  license. 

2.   Requisites  in  indietment. 

8.  The  allegatioDS  *'and  on  divers  other  of  said  days  between  said 
day/'  etc.,  and  "to  divers  other  persons  whose  names  are  to  the 
ffrand  Juy  unknown,"  in  an  indictment  for  the  sale  of  spirituoua 
fiquor,  are  mMrphuage,  and  do  not  vitiate  the  indictment. 


Ow  the  16th  day  of  Novemher,  A.  D,  1863,  an  i 
was  preferred  against  Charles  Burchard,  and  filed  in  the  Cir- 
cuit Court  for  Mnltnomah  comity,  charging  said  Bnrchard 
with  the  offense  of  selling  intoxicating  liquor,  the  body  of 
which  indictment  is  as  follows: 

''The  said  Charles  A.  Burchard,  on  the  14di  day  of  Sep- 
tember, A«  D.  1862,  it  being  the  first  day  of  the  week  oom- 
monly  called  Sunday,  and  on  divers  other  of  said  daya^ 
between  said  day  and  the  finding  of  this  indictment,  at  Ibe 
city  of  Portland  in  this  county,  at  Ae  "Oem  Salo^i^'  wiB- 
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fully  and  unlawfully  sold' to  A.  B.  Brannan,  and  to  divers 
other  persons  whose  names  are  to  this  grand  jury  unknown, 
intoxicating  liquor^  to  wit^  one  gill  of  whiskey^  against  the 
statute  in  such  oases  provided.** 

To  this  indictment  defendant  by  his  counsel  interposed  a 
demurrer  substantially  as  follows: 

"1st  The  indictment  does  not  charge  that  the  liquor  sold 
was  sold  by  defendant,  at  or  in  any  house  or  room  where  any 
intoxicating  liquor  was  kept  for  retail. 

"2d.  There  is  no  law  in  force  in  the  city  of  Portland, 
making  a  sale  of  intoxicating  liquor  on  Sunday  a  criminal 
offense. 

"3d.  The  said  defendant  has  a  right  to  sell  liquor  on  Sun- 
day in  the  city  of  Portland,  by  virtue  of  the  act  of  the  leg- 
islative assembly  of  the  territory  of  Oregon,  entitled  an 
act  to  incorporate  the  city  of  Portland,  passed  January  24th, 
1&54. 

"5th.    The  indictment  charges  more  than  one  offense.'^ 

The  court  overruled  the  demurrer  and  defendant,  refusing 
to  plead  and  standing  by  his  demurrer,  was  adjudged  to  pay 
a  fine  and  costs^  to  which  ruling  and  judgment  he  excepted, 
and  this  ease  is  here  for  revision. 

Q.  H.  W^iams,  Esq.,  for  plaintiff  in  error. 

W.  0.  Johnson,  prosecuting  attorney, 

Wiuoir^  J.  Three  points  are  designated  in  this  case  and 
insisted  upon  as  requiring  a  reversal  of  the  judgment  below ; 
€me,  as  to  the  provisions  in  the  charter  of  the  city  of  Port- 
land; and  two,  as  to  alleged  defects  in  the  indictment  The 
determination  of  the  first  point  involves  a  mere  constructian 
of  the  statute.  The  (barter  given  to  the  city  of  Portland 
contains,  among  other  clauses  prescribing  the  authority  of  the 
connnon  council,  this  prevision:  "To  license,  tax  and  regu- 
late and  restrain  bar-rooms,  etc  ♦  •  Provided,  that  no 
law  or  parte  of  laws  authorizing  any  officer  of  the  eofontj  of 
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Multnomah  to  grant  taveim  or  gi^cery  licenses^  shall  apply 
to  persons  vending  liquors  within  the  limits  of  said  city." 
It  is  insisted  here  by  plaintiff  that  this  latter  clause  exempts 
the  city  limits  from  the  operation  of  all  parts  of  the  law 
under  which  this  indictment  is  preferred;  and  on  the  con- 
trary, it  is  admitted  by  the  State  that  the  provisions  of  the 
statutes^  30  far  as  they  relate  merely  to  the  granting  of  licen- 
ses, do  not  apply  to  the  city  otf  Portland,  but  it  is  claimed 
that  all  the  penal  provisions  of  the  same  statutes  are  in 
full  force  there  as  elsewhere  in  the  3tate.  We  think 
this  fact  is  apparent  While  the  statutes  of  Oregon  pro- 
vide iot  an  easy  obtaining  of  a  license  to  sell  spirituous 
liquors  by  retail,  the  legislative  assexnb^  .  undertook  to 
sedulously  guard  the  public  from  the  ill  results  att^iding 
such  traffic,  and  by  very  special  enactments  have  restrained 
the  possible  infractions  of  those  laws.  We  hold  that  the 
provisions  of  that  charter  secures  to  the  city  of  Portland  the 
exclusive  right  to  license  saloon^  within  the  city  timits;  and 
ac^far  those  sections  of  the  general  law  which  refer  especially 
to  the  granting  of  such  licenses  are  inoperative;  but  we 
miist  as  far  as  possible  construe  both  the  general  statute  and 
the  charter  so  that  both  may  standi  The  one,  so  far.  as  its 
provisions  have  not  been  expressly  repealed  or  restrained ; 
the  other,  so  ffir  as  ejrg^ppa  aictthority  has  been  given  it.  We 
cannot  think  that  the  legislature  intended  to  give  the  city  of 
Portland  the  exclusive  authority  to  punish  illegal  sales  of 
such  liquors.  Doubtless  the  city  may  enact  penal  ordinances 
in  reference  hereto,  which  are  not  inconsistent  with  the 
general  laws  of  the  State.  Suppose  the  city  should  have  the 
exclusive  right  to  punish,  or  not,  as  should  seem  to  a  ccmunon 
eouncil  best  to  do,  then  by  a  plentiful  granting  of  licenses 
and  a  neglect  or  refusal  to  impose  restraining  and  punitory 
ordinances,  the  whole  purpose  of  a  license  law  would  be 
defeated,  not  only  within  the  limits  of  that  city,  but  so  far  as 
the  influence  and  control  of  trade  held  by  Portland  extends. 
We  have  no  doubt  but  that  the  grand  jury  had  full  right  to 
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inquire  into  the  alleged  breaking  of  the  law  in  this  c^iae,  and 
the  Circuit  Court  had  full  jurisdiction  thereof,  Aa  tQ  the 
aecond  point :  ^That  the  indictment  ia  clearly  defective  in  not 
stating  that  the  liquor  was  sold  in  a  house  in  which  intoxi- 
cating liquor  was  kept  for  retail*'^  The  grapunatical- and 
ordinary  construction  of  the  rea^iug  of  section  5,  po^e  545^ 
Statute  of  1855,  clearly  separates  the  offense  of  keeping  open 
a  house  in  which  intoxicating  liquors  were  kept  for  retail 
from  the  offense  of  selling,  etc.,  such  liquors  on  Sunday.  Nor 
does  the  first  provision  necessarily  attach  to  and  fonu  a  part 
of  the  offense  in  the  second  provision.  Any  other  cpnstrue- 
tion  would  obviously  defeat  the  meaning  and  intent  of  the 
law.  The  absence  of  the  clause  stating  that  the  liquor  was 
sold  in  such  a  house  is  not  in  this  case  a  material  defect  As 
to  the  third  pointy  ^'ihat  sundry  offenses  are  charged  in  this 
indictment,"  it  is  only  necessary  fw  .us  to  state  that  one 
offense  is  sufficiently  stated;  and  that  the  allegations  t^at 
on  divers  other  of  said  days,. between  said  day/'  etc.,  and 
to  divers  other  persons  whose  names,"  etc,,,  may  be  stricken 
out  without  in  anywise  affecting  the  sufficiency  of  the  indict- 
ment, and  without  affecting  the;  rights  of  defendant  This 
is  evidently  what  is  termjBd  surpliisage,  and  may  be.  disre- 
garded with  safety. 


4< 


THE  OREGON"  STEAM  NAVIGATIOIT  COMPAlTSr, 
Eespondent,  ▼.  THE  CITT  OF  PORTLAND, 
Appellant. 

Appeal  from  Midtiwmah  Oouniy^ 

1.  After  the  asseflSBient  of  alt  tlie  taxable  property  baa  b«eii  made 
and  returned*  and  t^x  levied  thereon,,  tbe  common  oouncil  of  the 
city  of  Portland  has  no  power  to  order  an  additional  asaessment 
to  oe  made  of  property  niDBc^eiitly  eoming  within  the  olty  nmita. 

2.  Exception.  Persons  net  previously  taxed,  who  shall  commenoa^  sub- 
sequently to  the  levying  of  the  tixes,  to  sell  and  barter  goods,  and 
not  previously  assessed,  may  be  assessed. 

3  Oregon— 6 
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Unbbe  the  provision  of  th^  chiarter  granted  to  tlie  city 
of  Portland,  June  24tli,  1854,  the  city  government  had 
authority  to  levy  and  collect  taxes  not  to  exceed  one-half  of 
one  per  centum  per  annum,  upon  all  real  and  personal  pro- 
perty made  taxable  by  law  for  county  and  State  purposes. 
Section  10,  of  article  4,  of  the  city  charter,  further  provided, 
"That  if  any  person  or  persons  not  previously  taxed,  at  any 
*time  after  the  annual  assessment,  shall  commence  to  sell  or 
barter,  any  goods  or  chattels  not  previously  assessed  for  city 
taxes,  within  said  city,  such  person  or  persons  shall  be  liable 
to  be  assessed  in  respect  of  said  goods  and  chattels ;  and  shall 
pay  to  said  city  a  tax  on  said  property  in  the  same  propor- 
tion to  the  annual  tax  last  assessed,  as  the  time  intervening 
between  said  commencement  to  sell  said  property  and  tiie 
next  annual  assessment  bears  to  the  -whole  year.'' 

Section  4,  of  article  6,  of  the  charter  provides  that,  *T[t 
shall  be  the  duty  of  the  assessor,  in  addition  to  the  duties 
prescHbed  by  the  common  council,  to  make  out,  within  such 
time  as  the  common  council  shall  order,  a  correct  list  of  all 
the  properly  taxable  by  law  within  said  city,  with  the  valua- 
tion thereof,,  which  he  shall  certify  and  return  to  the  com- 
mon council;  said  list  and  valuation  shall  be  in  the  manner 
prescribed  by  law  for  assessing  and  collecting  county  and 
territorial  tayes.  Should  the  owner  of  any  property  assessed 
not  be  satisfied  with  such  valuation  thereof,  he  may  apply  to 
the  common  council  for  a  reduction^  etc"  Section  5,  same 
article,  gives  the  collector  power  to  enforce  collection  of 
taxes  in  the  same  way  as,  a  aheriff  might  collect  county  :taxea. 
\'.  The, Oregon  Steam  BTavigation  Company  was  formed  as  a 
corporation,  having  its  place  of  business  in  Portland,  on  the 
25th  day  of  November,  1862,  and  first  became  possessed  of 
property  on  the  61ii  day  of  Detember,  1862,  by  purchase 
and  transfer  from  a  company  organised  under  the  same  name 
by  the  territory  of  Washington;  and  the  business  of  said 
company  is  the  navigation,  by  steam  and  other  meansy  of  the 
rivers  in  Oregon,  &c    The  only  red  estate  held  by  said 
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company  in  Portland,  had  been  afiaeesed,  under  the  annnal 
aBsessment,  and  the  tax  had  been  paid.  The  regular  annnal 
assessment  for  the  year  ending  July  Ist,  1863,  was  made  and 
returned  to  the  eommon  council  in  September,  1862,-  and 
taxes  levied  thereon  by  ortfinance  passed  November  26,  1862. 

In  April,  1863,  the  common  council  ordered  the  assessor 
to  assess  property  for  the  year  ending  July  Ist,  1868,  not 
included  in  his  list  of  September,  1862;  and  the  assessor 
found  as  ^4iot  assessed,"  the  sum  of  $75,000,  personal  pro- 
perty of  the  G.  S.  N.  Company.  This  assessment  was  ordered 
to  be  amended,  and  it  t!^as  recommitted  to  the  aaeessor,  and* 
on  the  8d  of  June,  1863^  was  returned,  approved  by  the 
councU,  and  taxes  levied  thereon,  and  warrant  for  collection 
given  to  the  city  collector.  On  this  amended  list  thfe  O.  S. 
K«  Company  were  assessed  in  the  sum  of  $1,000,000,  and, 
upon  their  refusal  to  pay  $4,000,  as  taxes  thereon,  the  col* 
lector^  on  the  27tfa  day  of  June,  1863,  levied  upon  the  steam- 
boat JuUa,  belcnoging  to  the  company. 

The  O.  S.  K.  Company  and  the  city  of  Portland  submit  in 
an  amicable  suit  to  the  Circuit  Court,  to  determine  whether 
the  said  O.  S.  K.  Company  is  liable  to  pay  to  said  cily  the 
sum  of  $4,000  taxes,  or  any  sum ;  and  if  so  liable,  for 
what  amount  and  on  what  property.  The  Circuit  Court,  by 
judgment,  found  that  the  O.  S.  N.  Company  were  not  liable 
for  any  amount  as  taxes,  and  that  the  assessment  under  order 
of  April  i9th,  1862,  was  unauthorized  and  void.  From  this 
judgment  the  city  appealed,  and  the  case  is  in  this  court  for 
determination. 


•        > 


WUUaam  d  Strong,  counsel  for  0.  S.  IS.  Companj, 

•  .'       •  . 

.   E.  W.  MeOraw,  city  attomqr- 

WrLsow,  J.  The  charter  given  to  fhe  city  of  Portland, 
attthorized  the  assessment  of  property  for  taxation  to  be  made 
in  the  same  manner  prescribed  by  law  for  assessing  and  col- 
oounty  and  territorial  taxes;   and  the  city   assessor 
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could  go  no  farther  than  the  county  aeaeseor  might  in  the 
discharge  of  the  duties,  of  his  o£Soe.  By  a  statute  passed  in 
1854,  page  416,  Oen.  Stat.,  the  county  assessor  was  required 
within  a  prescribed  time  to  assess  all  the  taxable  property  in 
his  county,  and  return  his  roll  to  the  County  Conunissioners, 
and  that  having  been  done  and  corrected,  his  official  authority 
was  ended.  So  with  the  city  assessor.  Having  completed 
his  assessment  roll,  as  required  by  ordinance,  and  returned 
the  same,  his  authority  was  ended  bo  far  as  the  annual  assess- 
ment was  concerned.  To  save  any  omissiotis  in  the  return  of 
the  county  assessors,  the  legislature,  by  an  act  passed  January 
26th,  1855.  section  3,  page  418,  provided  that  when  the 
sheriff,  engaged  in  collecting  taxes,  discovered  any  such  omis- 
sion ix>  assess,  he  mighty  and  it  became  his  duty,  to  assess  audi 
omitted  property.  No  such  authority  was  given  to  the  city  of 
Portland  or  any  of  its  officers.  This  act  was  subsequent  to 
the  charter.  The  city  collector,  by  aection  five,  article  six  of 
the  charter,  only  had  the  power  and  authority  of  the  sheriff 
to  collect  and  compel  pa/^ment  of  city  taxes,  not  to  assess  any 
property.  The  only  exemption  to  this  view  of  the  case  ia 
found  in  section  ten  ol  article  four  of  the  charter ;  but  it  is 
not  pretended  here  that  the  O.  &.  N.  Company  could  come 
under  that  exception.  Thoy  were  not  then,  and  have  not 
since  been  engaged  in  selling  aod  bartering  goods,  && 

We  think  that,  when  the  annual  assessment  was  made  by 
the  city  assessor,  in  September,  1862,  and  returned,  and  the 
tax  levied  thereon  by  the  oommon  oouncnl  November,  1868, 
there  was  not  any  authority  left  to  the  commoaa  council  to 
order  a  re-assessment  in  April,  1863,  unless,  under  the  pro- 
visions of  the  charter,  they  had  taken  the  proper  steps  to  raise 
a  special  tax.  The  conclusion  then  is,  that  the  assessment 
made  in  the  spring  of  1863  and  returned,  was  unauthorized 
and  void.  In  view  of  the  strict  conatructi<m  to  be  plaoed 
upon  the  authority  and  powers  delegated  to  municipal  corpo- 
rations, we  can  come  to  no  other  conclusion.  The  O.  &  N. 
Company  had  no  property  spubject  to  assessment  until  Decern^ 


Sept  1868]  HtTBD  v.  Moobb.  85 

ber  Sib,  1862,  a  time  subBequent  to  tiie  annual  assessment  and 
laying  of  the  tax  for  that  year;  and  that  company  was  not 
within  the  exception  in  section  ten,  article  four,  of  the  char- 
ter. The  O.  S.  N«  Company  we^  not  liable  to  the  eity  of 
Portland  in  tny  amount  of  tastes  ba  claimed. 

Judgment  is  affirmed. 


JOHN  D.  HUED,  Respondent,  v.  ISAAC  MOOEE, 

Appellant 

Appeal  from  Benton  County. 

1.  The  me  «f  t3ie  words  ''oon-verutions/'  ''discouries/"'pub1ish"  and 
"declare,"  in  the  complaint,  ia  a  sufficient  avennent,  implying  that 
tbe  words  were  spoken  in  the  presence  of  others. 

2.  In  actions  for  slander,  the  words  used  are  to  be  eonstraed  in  ihtX 
sense  in  which  they  are  generally  nndersto^d. 

8.   What  is  sufficient  to  charge  an  offense? 

Thb  complaint  charges  that  the  defendant,  Moore,  "mali- 
ciously intending  to  injure  the  plaintiff,  did,  in  certain  con- 
versations or  discourses,  utter,  publish  and  declare,  of  and 
concerning  the  plaintiff,  these  false,  scandalous  and  defama- 
tory words,  to  wit:  THurd^  (the  plaintiff  meaning)  'burned 
my  house,'  referring  to  a  certain  dwelling  house  of  the  de- 
fendant which  had  previously  caught  fire  and  burned;  Tie' 
(the  plaintiff  meaning)  ^set  my  house  on  fire;'  *Hurd  is  a 
d — d  rascal;'  *the,'  &c.,  using  other  opprobrious  epithets^ 
'that  burned  my  house,'  meaning  by  said  charges  that  the 
plaintiff  had  been  and  was  guilty  of  the  crime  of  arson.*' 

It  is  insisted  by  the  counsel  for  the  appellant,  that  the 
complaint  is  defective  and  wholly  insuflBcient,  because : 

Ist  It  does  not  show  that  the  words  were  spoken  in  the 
presence  or  hearing  of  any  person  or  persons ;  and 

2d.  The  words  charged  to  have  been  spoken  by  defendant^ 
do  not  impute  to  plaintiff  a  crime  or  indictable  offense. 
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WiiUams  &  Kehayj  far  appellant 
A.  /.  Thayer,  for  respondent. 

Shattitok^  J.  As  to  the  first  pointy  it  is  trnqnestionably 
the  rule,  in  actions  for  verbal  slander,  that .  the  complaint 
muejt  show  that  the  words  were  spoken  of  and  concerning  the 
plaintiff,  in  the  presence  or  hearing  of  some  person  or  per- 
sons; but,  in  this  case,  we  think  that,  the  terms  employed  by 
the  pleader,  "conversations,"  "discourses,"  "publish,"  imply 
the  presence  of  hearers,  and  sufficiently  indicate,  that  the 
declarations  were  public  and  notorious.  This  point  is  not, 
then,  well  made. 

As  to  the  second  point,  it  was  contended  in  the  argument 
that  the  averment  "referring  to  a  certain  dwelling  house" 
tl¥it  had  "caught  fire  and  burned,"  taken  witb  the  words 
charged  to  have  been  spoken,  show  that  no  arson  was  or  could 
bftve  been  charged,  and  consequently  the  words  spoken  afe 
not  actionable ;  and  also  that  the  words  used,  taken  with  the 
averment,  are  capable  of  an  innocent  construction,  and  there- 
fore a  slanderous  meaning  should  not  be  attached  to  them. 

It  is  conceded  that  the  innuendo  cannot  extend  or  enlarge 
the  meaning  of  the  words  charged  to  have  been  published; 
but  we  are  of  the  opinion  that  the  words  chai^d  in  the  com- 
plaint, taken  with  the  averment,  do,  of  themselves,  convey  a 
clear  and  direct  imputation  of  a  slanderous  character. 

Formerly,  the  rule  prevailed,  in  actions  of  this  kind,  that 
words  are  to  be  innocently  construed  if  possible;  .but  the  rule 
is  now  held  to  be,  that  words  are  to  be  taken  in  that  sense  in 
which  they  are  generally  understood;  and  when  that  puts 
upon  them  a  guilty  sense,  it  is  incumbent  on  the  defendant 
to  show  that  they  were  innocently  used.  (Pifca  v.  Van  War- 
mer, 6  Howard  Pr.  B.,  101  Ooodrichv.Walcoa,3Cow.,259,) 

The  defendant,  by  failing  to  answer,  admits  all  the  allega- 
tions of  the  complaint  to  be  true.  Now  the  words  charged 
are  not  ambiguous ;  there  is  no  uncertainty  in  regard  to  the 
subject  matter  to  which  they  relate,  or  the  person  to  whom 
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they  were  intended  to  apply.  The  defendant,  aft^  ajiplying 
vile  and  opprobrious  epithets  to  the  plaintiff,  indicative  of 
bitterness  and  great  animosity,  without  qualifiofitioii,  -de- 
clared  that  the  plaintifiF  was  the  one  that  '^set  it  on  fire;'^ 
''that  he  bad  burned  it'-'  It  is  difficult  to  see  how  other  than 
a  guilty  sense  could  be  put  upon  these  words  so  used.  It  is 
only  a  fair  and  reasonable  inference,  from  the  whole  dis- 
course charged,  that  the  defendant  intended  to  charge  the 
plaintiff  with  having  willfijlly  and  maliciously  set  fire  to  that 
house  J  that  he  was  guilty  of  arson.  We  are,  therefore,  of  the 
opinion  that  enough  is  charged  in  this  oomplaint  to  put  the 
defendant  upon  his  denial,  or  upon  the  proof  that  the  words 
were  innocently  used. 

Judgment  ia  affirmed. 


H.  J.  WALDEOIT,  County  Treasurer,  Appellant^  t.  JOHlf 

HABRISON  et  aL,  Kespondenta. 

Appeal  from  Waseo  Ocuniy. 

1«  Aft  ei.|iieis  Msgnt,  to  be  Uabte  for  tlie  appeaimnee  of  a  pirfioiitf 
mt  m  future  tioM,  upon  the  order  of  court,  is  not  neoMsaiy  to  bind 
tbe  mreties. 

8.  At  to  liabilitf  of  suretiee  upon  bail  bond. 

Ths  ooodition  of  ihia  recognizance  is  that  ''Jobzi  Harrir 
•on  shall  appear  in  tihe  Circuit  Court"  at  a  certain  time  and 
place  ^^to  answer  a  charge  of  adultery,  and  not  depart  with- 
out leave  of  said  oourt>  and  abide  the  judgment  thereof  in  all 
things^''  Tbe  respondents  insist  that  no  breach  of  this  co^idi- 
tion  ia  charged,  inasmuch  as  it  is  averred  that  tbe  said  Harri* 
son  did  appear  in  said  court,  at  the  term  specified  in  the 
recognizance,  and  by  order  of  the  court  the  cause  was  con- 
tinued imtil  the  first  day  of  the  succeeding  term,  and  the  de- 
fendant ordered  to  appear  at  that  time  to  answer  said  chargei 
and  in  the  meantime  was  allowed  by  the  court  to  g^  at  large 
upon  the  recognizazice  first  given. 
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W.  0.  Johnson,  for  appellant 

N.  H.  Oaies,  for  respondents. 

Shattuok^  J.  It  is  said  that  by  the  terms  of  this  recog- 
nizance the  sureties  were  bound  only  for  Harrison's  appear- 
ance at  the  May  term,  1862,  and  that  a  continuance  of  the 
cause  until  the  September  term,  without  their  express  con- 
sent, exonerated  them  from  further  liability. 

It  is  admitted  as  a  general  rule  that  the  obligations  of  a 
surety  cannot  be  enlarged  or  extended  without  his  assent; 
but  we  do  not  think,  that  in  this  case  the  respondents  can 
claim  any  aid  from  that  doctrine ;  for  by  assuming  to  become 
sureties  in  this  recognizance,  they  took  upon  themselves  the 
office  of  voluntary  jailors  for  Harrison;  they  became  his 
keepers;  and  by  the  very  terms  of  their  obligation  undertook 
to  have  him  obedient  and  subject  to  all  orders  of  the  court 
He  was  to  go  and  come,  whenever  the  court  should  direct, 
and  they  were  to  bring  him  whenever  called.  We  think  it  was 
within  the  poweriif  the  court  on  the  daynamed  in  this  recog- 
nizance lor  ihe  ^pearanoe  of  Harrison,  to  set  down  the  case 
for  a  future  day,  even  a  day  of  the  suooeeding  term^  and  to 
order  him  to  come  up<Mi  such  future  day  to  answer  the  charge 
made  against  him.  This  continuance,  we  think,  was  an  order 
which  these  sureties  undertook  should  be  obeyed  by  Harri- 
son ;  and  if  <m  such  appointed  day  he  did  not  appear,  and  his 
sureties  did  not  bring  him,  then  the  oondrtion  was  literally 
bmken.  Harrison  had  departed  without  leave  and  halbd  to 
abide  the  order  of  the  court  No  express  assent  or  agreement 
to  stand  as  sureties  until  the  future  day  appointed  by  the 
court  was  necessary  to  continue  their  liability;  they  must  be 
presumed  to  have  been  present  in  court  with  their  prisoner, 
and  to  have  known  of  the  order  made  by  Hie  court ;  and  they 
oould  have  exonerated  themselves  by  an  esxpress  dissent^  and 
by  delivering  the  defendant  into  custody  in  open  court;  or, 
they  could  at  any  time,  have  carried  him  before  a  magistrate^ 
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and  had  him  oommitted*  Failing  to  do  this^  they  i^mained 
bound  for  his  appearance  at  the  subsequent  day  appointed 
by  the  court    (People  v.  Clay,  17  Wend.,  376.) 

SLarrison  having  failed  to  appear  at  the  September  term  as 
ordered  by  the  court,  there  was  a  default,  and  the  plaintiff 
below  should  have  judgment^  unless  the  respondent*  by  an* 
swer  can  show  other  matters  in  defense  than  those  presented 
by  the  demurrer  in  this  case. 

The  judgment  below  must  be  reversed  and  the  cause  re- 
manded. 


A.  BARKER  and  another,  Respondents^  t.  A.  FAHTW^ 

Appellant 

Appeal  from  Multnomah  County. 

A  Yoluntary  app^rano*  in  court  does  not  waive  defendanlff  tlmft  to 
plead.     It  only  waives  informal ity  of  process  and  serrioe. 

W.  W.  Chapman,  Esq.,  of  counsel  for  plaintjiffs. 

O.  H.  WUliams,  Esq.,  of  counsel  for  defendant 

BozBx^  C.  J.  This  is  a  suit  in  chancery,  where  a  decree 
was  rendered  for  the  plainti£F.  The  service  was  not  sufficient 
as  to  time,  but  defendant  voluntarily  appeared,  and  the  ques- 
tioQ  here  is :  Did  sudi  an  appearance  by  the  defendant  waive 
Ilia  right  to  time  to  plead,  given  him  by  statute,  as  in  ordinary 
cases  f  Service  was  had  on.  the  24th  day  of  May,  and  the 
return  day  was  the  second  Monday  in  June  following,  which 
was  less  than  twenty  days.  The  Statuie  of  1859,  page  18^ 
provides  that  in  suits  in  equity,  as  well  as  actions  at  law,  a 
defendant  may  be  brought  into  court  either  by  the  service  of 
the  complaint  and  notice  or  by  subpoena,  as  provided  in  the 
BtatuU,  tUk  1,  of  (kapter  1,  regulating  proceedings  in  muts 
in  eqnily.  Such  statute  provides  that  no  defendant  in  equity 
shall  be  compeUed  to  plead,  answer,  or  denrar  in  less  than 
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t^tnty  days  after  the  sei^vice  on  him.  That  statute  is  found 
in  page  198,  section  22,  of  the  bound  statutes,  and  further 
provides  that  if  the  subpoena  shall  have  been  served  thirty 
dfeyii  before  the  return  day  thereof,  the  defendant  shall  file 
his  plea,  demurrer  or  answer  to  the  bill  on  or  before  the  third 
day  of  the  term  at  which  the  process  is  returnable.  If  it  shall 
have  been  served  less  than  thirty  days  before  such  return  day, 
then  defendant  shall  file  his  plea,  demurrer,  or  answer, 
within  thirty  days  next  after  such  return  day.  I  think  the 
statute  of  1869,  referred  to,  only  modified  the  latter  statute, 
so  as  to  shorten  the  time  of  service  from  thirty  to  twenty 
days.  Where  plaintiff  chose  to  commence  his  suit  by  notice 
instead  of  by  subpoena — the  practice  in  chancery  remains  as 
before-^ef^pdant  was  to  plead,  anflwer,  ,or  demur,  on  the 
third  day  of  the  return  tenn  if  service  had  been  thirty  days ; 
or,  within  thirty  days  after  the  return  day,  if  service  had  been 
less  than  thirty  days  before  return  day.  The  evident  inten- 
tion of  the  legislature  was  to  enable  parties  to  bring  suits  in 
equity  by  service  of  notice  instead  of  subpoena;  and  if  no 
provision  as  to  time  of  service  in  chancery  had  been  made, 
then  ten  d^ys'  service  would  have  been  sufficienti  as  in  other 
cases  of  notice;  but  in  cases  in  chancery,  twenty  days  is  fixed 
for  the  time  of  service  of  notice ;  and  if  it  had  been  the  inten- 
tion to  otherwise  change  the  chancery  practice,  it  would  have 
been  set  forth.  Then  we  would  have  had  two  modes  of  prao* 
tice  in  chancery,  which  would  lead  to  confusion.  I  think  the 
better  oonstruction  of  these  statutes  is  that  the  new  statute 
only  shortened  the  time  of  service,  and  left  the  practice  in 
other  respects  as  it  was.  It  is  also  insisted  that  as  the  defend- 
ant appeared  voluntarily  and  made  a  motion  in  the  case,  he 
not  only  waived  all  informality  of  service  of  process,  but  also 
his  time  to  plead.  This  would  be  carrying  the  effect  of  an 
appearance  too  far.  If  a  defendant  aj^ar  voluntarily  in 
oourt^  he  is  under  no  disabilities  he  would  not  be  under  if 
regularly  brought  into  court  by  due  service  of  procese.  If 
farou^t  into  coitrt  by  subpoena  or  notiee,  he  would  have  the 
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time  vliidi  the  lew  alknvB  Inm  in  wlndi  to  pfead,  end  we 
think  ke  riKmU  have  llie  atme  i^^  if  Ik  ^pean  and 


JAMES  HAMLIX  and  cdiai^  Appeflanti  t.  ELIZABETH 

KISrKEY  and  odHSB,  Be^nodoita. 


Appaol  froM  Jmdsmm  Commty, 


B.  F.  DoweB,  of  eonnsel  for  rEspoDdenta. 
G.  fll  WSIi^tms,  of  eauzad  for  appellants 


■  -  - '  I 


BoiSB^CJ.    Elizabeth  EZrr^  azid  c^^ieTi^  ^  v:d9v  and 

heirs  of  David  •!£  Kinrev.  ies&fcsei  lrr?3;2ri  rzh  ir  liae  Qa»- 

cmt  Court  for  Jaci.r*^!:  otizltt.  aciis55  Jkzzt^  iTy^ 

eentor  o€  said  Kinaej,  ari  tb^  s^ttl^s  of  said 

recover  seven  t:iL ir^d  dillsTs  -b-H^L  lii  beer  tllc-Tr^i  A«^n, 

out  of  the  aasetg  of  %£;:V  ^r.-i^e,  fee  -ie  mT»:=n  of  the  fg-^^V 

of  the  deeeaae^  j^z^ili^  i-    B-r>zi>rri   <rf  :he  eErrx-jE.     It 

does  not  appear  in  tbe  oc^rzlLiiiT  li*:  arj  ripps  Liti^  \eeii 

taken  in  tbe  Prc-bate  Cohort  of  »if  o^i^rr  t'-  eiif  :r«  :he  jmw- 

ment  of  said  nHownxiOt  bef  >t^  ihe  hr'^r-  ^  -J  ♦--^  «r-^      4-  -^ 

the  firet  qz.^rl'jzi  rcade  iii  tie  ea»  is:     C^z.  -it  tr^-^  of  d« 

executor  ai.d  LI^  T::r<^->t  V  z r'»T^!-r:.ef  ez.£  tb^^  «— :^-"^  z-ti 

linUe  for  the  defa-.h  of  iLe  et^-r.^r.  to  r.rr  sr-i  MLzirtifx 

before  some  action  od  ti.e  siaTrjEr  is  iti  ir  th.^  Prxiue  Cott:! 

Sudi  an  aBowazMe  beiiif  aaie  rr  tbe  Prrcit-^e  Cciztl  if 

come  into  tbe  bandi  of  the  *xeirri:«'  «-.-  ♦* 
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to  pay  the  allowance,  then  application  could  be  made  for  an 
order  of  the  Probate  Court  on  tho  executor  to  pay  the  same ; 
and  if  he  still  neglected  or  refused,  then  the  Probate  Court 
could  proceed  to  enforce  its  order,  or  revoke  the  letters  of 
such  executor,  and  appoint  an  administrator  who  would  obey 
its  order.  If  the  executor  had  wasted  the  estate  so  that  the 
widow  and  heirs  failed  for  that  reason  to  receive  the  allow- 
ance, then,  and  not  till  then,  would  the  sureties  of  the  execu- 
tor become  liable  to  pay  the  amount  of  the  allowance.  We 
think  the  law  contemplates  that  the  allowance  should  be  paid 
out  of  the  assets  of  the  estate ;  and  the  sureties  of  the  execa- 
tora  only  become  liable  when,  by  the  misconduct  of  their 
principal,  a  loss  falls  on  the  widow  and  heirs  in  this  respect 
and  that  this  should  appear  in  the  complaint  of  the  plaintiff 
who  sues  on  the  bond ;  and  since  this  does  not  appear  in  this 
case,  we  think  the  court  had  no  jurisdiction  of  the  case. 
There  is  another  question  which  has  been  discussed  in  this 
case,  on  which,  though  not  necessary  for  the  disposal  thereof, 
it  is  thought  best  to  express  the  views  of  the  court,  as  it  is  a 
matter  of  practice.  Whether  a  supplemental  answer  in  the 
nature  of  a  plea  puis  darein  continuance  is,  under  the  Code, 
as  at  common  law,  a  waiver  of  all  former  plea^  Our  statute 
on  this  subject  is  a  copy  of  the  New  York  statute,  and  there 
it  is  held  under  the  Code  that  the  filing  of  a  supplemental 
answer  in  the  nature  of  a  plea  puis  darein  continuance  is  not 
a  waiver  of  all  former  pleas,  unless  they  be  inconsistent  We 
are  inclined  to  adopt  the  same  rule  here. 

Judgment  xwensd* 
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TEOIIAB  OAETER,  Appellant^  t.   W.   W,   OFAPMAW 

AND  WIFE,  ReBpondente. 

Appeal  from  MuUnomah  Oowiiy. 

1.  TIm  elaimftnt  of  a  donation  land  daim,  under  the  act  of  CongroM 
of  27th  Septemher,  1850,  must  aet  Uie  land  apart  for  hia  own 
nae,  and  designate  it  by  boundaries  with  reasonable  certainty;  and 
any  eabstantial  change  in  the  location  will  be  an  abandonment  of 
his  daim,  and  the  tiJdng  of  a  new  one. 

S.  A  married  woman  cannot  be  deprived  of  her  real  estate  exoept  by 
her  deed. 

If.  F.  Orover,  Esq.,  for  appeUant 
KeUy  dt  Chapman,  for  respondent 

BoiBB,  C.  J.  In  I86O9  W.  W.  Chapman,  the  husband  of 
Mai^garet  F.  Chapman,  conveyed  block  '^''  to  D.  H. 
Lownsdale.  On  the  lOlli  day  of  February,  1852,  D.  H. 
Lownsdale  and  wife  conveyed  the  same  block  to  Carter, 
plaintiff.  Since  that  time,  a  patent  to  the  land  claim,  inclu- 
ding block  W,  has  been  issued  to  the  said  Margaret  F.  Chap- 
man, it  being  her  portion  of  a  donation  right  to  her  husband 
and  herself,  under  act  of  Congress  of  27th  September,  1850, 
donating  land  to  settlers  in  Oregon.  The  complainant  claims 
that,  at  the  time  Lownsdale  and  wife  conveyed  to  him,  they 
were  the  owners  in  fee  of  the  land,  including  block  W,  as 
claimants  under  said  act  of  Congress  of  27th  September, 
1850;  and  that  he  got  from  them  by  deed  an  indefeasible 
title.  He  claims  that,  at  that  time,  Lownsdale  and  wife  had 
complied  with  all  the  requirements  of  said  act  of  Congress 
so  as  to  entitle  them  to  the  grant  of  land,  including  block 
W.  Complainant  asks  that  the  court  decree  that,  as  said 
Margaret  F.  Chapman  has  obtained  the  patent  wrongfully, 
she  be  declared  a  trustee  of  said  block  W  for  the  use  of  com- 
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.T'leig-iX-j^^. 


plainant  As  this  is  purely  a  matter  of  evidence,  we  have 
inquired  into  the  facts.  It  seems  that  about  1848,  or  more 
than  four  years  before  the  execution  of  the  deed  of  Lowns- 
id^l^  aftd'yrife  tP  Caytery  Lownsdale  settled  on  *  and  *  MA  :» 
land  claim  under  f^d  act  of  CangresB^  lying  west  of  the 
Portland  claim.  That  then,  one  Pettygrove  was  holding  and 
claiming  the  Portland'  daim.  That  th^  ^boutlldaries  between 
these  claims  were  in  dispute  between  claimants  Lowns- 
dalie  and  Pettygi'bye,  and  that  Lownsdale  was  Tesidiiig 
en  the  disputed  ground.  In  1849,  Lownsdale  bought 
out  Pettygrove,  and  went  into  actual  possession  of  the 
Portland  claim,*  as  claimant^  and  abandoned  his  fermfer 
claim  all  but  the  small  portion  that  was  in  dispute  between 
him  and  Pettygrove,  and  that  Lownsdale  then  for  .  the 
first  time  became  the  claimant  of  the  Portland  land 
claim,  including  block  W.  It  is  contcAded  by.  the  eo^sel 
for  Carter,  that,  as  Lownsdale  actually  resided  on  arid  culti- 
^vajied  the  ,disputed  tract,. which  had  been  claimed  by  him- 
self and  by  Pettygrove,  before  he  bought,  out  Pettygrove, 
and  which  was  a  smalL  strip  of  land  on  the  w^st  edge  of  the 
Portland  claim,  as  held  ty  Lownsdale  after  his  purchase 
from  Pettygrove,  such  residence  and  cultivation  is  a  substan- 
tial compliance  with  the  act  of  September  27tii,  1850;  that 
is,  that,  if  a  settler  actually  reside  on  and  cultivate  one  comer 
of  six  hundred  and  forty  acres  of  land,  claiming  it  all  as  a 
land  claim  for  a  times,  and  then  abandon  six  hundred  acres  of 
it,  retaining  forty,  and  tcke  six  hundred  acres  more  on  the 
other  side  of  his  residence,  which  he  obtains  by  the  abandon- 
ment of  another  settler,  this  latter  is,  in  contemplation  of 
law,  the  same  claim.  We  think  this  view  is  erroneous;  it 
would  be  taking  substantially  a  new  claim.  For  instance,  to 
take  a  donation  land  claim,  a  person  must  segregate  his 
claim  from  the  rest  of  the  public  domain,  and  fix  its  bound- 
aries with  reasonable  certainty,  so  that  others  may  know 
what  land  he  claims,  and  be  enabled  to  take  claims  adjoining 
his.    The  claimant  must  also  be  in  actual  legal  possession  of 
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the  land  he  claims^  and  he  cannot  be  said  to  be  in  possessicoi 
of  land  he  does  not  claim;  he  must  exercise  over  it  acts  of 
ownership  such  as  would  make  his  possession  adverse.  It 
cannot  be  said  that  Lownsdale  exercised  acts  of  ownership 
over  the  Portland  claim  until  after  he  bought  it  of  Petty- 
grove,  and  went  into  possession  under  that  purchase;  for, 
prior  to  that  time,  Pettygrove  was  in  possession,  and  Lowns- 
dale acknowledged  that  possession  and  recognized  him  as 
rightful  owner.  It  is  clear  from  the  evidence  that  Lowns- 
dale's  right  to  the  land,  including  block  W,  did  not  accrue 
until  after  the  purchase  from  Pettygrove  in  1849 ;  conse- 
quently, Lownsdale  had  not,  at  the  time  he  and  wife  gave 
the  deed,  resided  on  and  cultivated  the  land  for  four  years, 
as  the  law  of  1860  required  to  perfect  a  right  to  the  lan4. 
This  disposes  of  this  part  of  the  case  in  favor  of  the  defend- 
ants. We  here  remark  that,  as  this  question  is  settled  by 
the  evidence,  the  court  does  not  intend  to  express  an  opinion 
as  to  what  would  be  its  holding  had  the  facts  been  as  claimed 
by  the  complainant,  as  that  would  involve  questions  of  im- 
portance affecting  our  land  system  in  this  State.  These  ques- 
tions are  left  until  they  are  more  fully  presented. 

There  is  another  matter  relied  on  by  tiie  plaintiff,  which 
is,  that  the  deed  of  Chapman  to  Lownsdale  estops  the  title 
to  Mrs.  Chapman,  she  having  had  notice  of  tiie  deed  before 
her  title  from  the   United   States  government  became   per- 
fected.   On  this  point  the  evidence  leaves  the  question  of 
notice  in  doubt    We  think  it  makes  no  difference  whether 
she  had  notice  or  not.     This  land   having  been   lawfully 
granted  to  her,  and  she  being  a  married  women,  the  title 
cannot  be  taken  from  her,  except  by  her  deed  properly  exe- 
cuted. 

EThe  decree  is  aflSrmed. 


OASES 

UtGUBD  AND  DBOmD 


Supreme  Court  of  the  State  of  Oregon. 
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PAINS  p.  PRIM,  Ohi0f  Ju$Uo9. 
ERASMUS  D.  SHATTtJOK,  ^ 
REUBEN  P.  BOISE,  I   ,,,.^^^ 

RILEY  E.  STRATTON,  f  ^umee: 

JOSEPH  O.  WILSON,  ! 

R.  mnJUAMB,ChHk 


Keflpondi 


B.  8TABK,  E.  S.  SHEHKAN  and  J.  8.  SHEBMAN, 
DefendantB^  Appellants. 

Appeal  from  Midinomah  Cotmlff* 

1.  Elfeet  in  fhls  State  of  a  judgment  in  another  State  under  the 
Joint  debton  aet^  upon  a  party  sevred  and  ai^tearing  in  that  State. 

2,  Judgment  is  a  merger  of  original  contract,  and  is  prima  facie 
eiricfenoe  of  indebtedness  against  the  Joint  debtors  not  servea  or 
appearing. 

8.  Defendant  served  and  appearing  in  orisinal  Judgment,  cannot  have 
the  original  cause  of  action  re-examined  in  an  action  on  that  judg- 
ment. 

Rbspondbnts  dedared  in  the  court  below,  in  form,  against 
appellants,  upon  a  judgment  rendered  in  favor  of  respondents 
fmd  against  Benjainin  Stark,  appellant,  and  E.  S.  Sherman 
and  J.  S.  Sherman,  in  the  Supreme  Court  of  the  State  of 
New  York,  for  the  city  and  county  of  New  York,  in  January', 
1863.  Stark  only  appeared  in  tihe  court  below.  The  Sher- 
mans did  not  appear,  being  non-residents,  and  not  having 
*  ■■■■  ■■  ■  \ 

*  See  88  Am.  Bee.  488. 
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been  served  with  process. ,  S^a^^^filed  his  separate  answer, 
upon  which  the  case  was  tried  and  verdict  found  in  favor  of 
plaintiffs  below,  t;]fi^in8t  Stark,  foBitit  srxm  of  $3,804.65, 
Stark  moved,  in  arrest  of  judgment,  to  set  aside  the  verdict 
and  for  a  new  trial ;  all  of  whicli'  were  overruled  by  the  court, 
and  judgmenti  rendered  on  the  verdict,  in  f^orm.  agaimjt.thp 
Joint  -property  of  all  me  defendants  and  the  separate  pw>p- 
erty  of  Stark;  and  St^k  appeals  to  thisj^ court.  The  judg^ 
ment  in  the  court  in  New  York  was  rendered  against  defend- 
ants Stark  and  the  Shennans,  under  the  statute  of  New  York 
known  as  the  "Joint  Debtors  Act,"  the  suit  having  been 
brought  upon  tiie  joint  pponliBtory  nbtes  df  d^f endkfeljs.  StaA 
was  duly  served  with,  process,  and  appeared  by  attorney  in 
the  action ;  and  the  Shermians  were  not  served  wiiH,  process 
and  did  not  w^pikt  iA^  the  aciKoii. 

A.  E.  Watty  Esq,,  counsel  for  appellant 

^  v:  letf, ; .  J:u4gm^t  jof  i  mtet  States;  not  cdnclusivB  "xdUbbb  Aej 
show  jurisdiction  over  subject  matteJf  arid  pei^n-   r-  ' 

2d.     This  ju^gmrat,  in  N^w^York  w^s  vo^,  and  is  void 
here  as  againsfthe  Sbermans.     (^  ComsL,  518,  19,  c6c.;  18 

Cv^f  S,,A>  Wfi^).-.,,,    ,,:   ,  ...  ^.  tr  ^-   -  •   .' 

8d.     A  judgment  void  in  part  is  void  in  toto.'  (6  Pick., 
246,  7,  note;  21  Cur.  SI,  C.,  588,  9;  13  Wend.,  418;  Smf^Vt 

Mer.  Law,  824 ;  1  Denio,  540 ;  20  TU.,  178 ;  4  Hill,  44S,  etc.) 

•      ■  . '  '  ' 

/.  H.  Mitchell,  Esq.,  counsel  for  respondents. 
»  • . .  .  - 

Joint  Debtor  Acts  of  New  York,  1801  to  1880;  1880  to 
1859;  1859  on.  The  judgments  referred  to  by  counsel  for 
appellant  were  und^r  the  act  of  1830,  The  act  of  1859  is 
like  ours  and  unlike  that  of  New  York  of '1830  j  6  Johnson, 
98  (1807)  ;  16  Johns.,  66.(1819) ;  6  Cowen,  697  (1827) ;  6 
Wen(jL,  ^Ql  <1831)  ;  ,6  Hill,,  38  (1843),  In  sui^t  upon  judg- 
ment the  judgment  cannot  be  attacked  collaterally.  (1  Potm^M 
Cir.  C.  Sep.,  186;  21  Cur..^.^O.,  80;  tidw^  Gddo,  sec$.  IZ^, 
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274;  Ogn:  Code,  5*9.).  CopcliiBiveness  of  judgment^*  in  lister 
States.  {Oan^.,U.  S.,  art.  4,  sec  1;  7  Ora^cK  481;  8  Wheor 
ion,  834;  6  W^i^cwww,  214;  Ogn.  Code,  sees.  728,  786,  7,) 

Pbim^  C.  J.  miere  a?e  iramerous  assignmeats  of  errai, 
but  the  main  question  presented  bj  this  reoord  is  \^hat  force 
and  effeet  a  judgment;  rendered  in  form  in  New  Yoirk  on  a 
joint  liability  tmder  tbeir  joint  debtor  act,  is  to  have  on  a 
party  in  this  State,  who  was  served 'with  process  and  appeal- 
ed by  attorney  in  the'aetion.  The. statute  of  New  York  re- 
ferred to  is:  ^'If  iihe  aotion  be  against  defendants  jointly  in- 
debted upon  oontract  the  plaintiffs  may  proceed  ilgaihst  the 
defendants  serred,  unleds  the  court  otherwise  direct;  and  if 
he  recover  judgment,  it  may  be  entered  against  all  the  de- 
fendants thus  jointly  indebted,  so  far  only  as  that  it  may 
be  enforced  against  the  joint  pii^erty  of  all,  and  ih&  separate 
property  of  the  defendants  served;"  i 

By  examination  of  the  adjudicated  eases  in  New  York, 
under  this  law,  we  find  it  is  held  that  the  original  contract  Sb 
mergied  in  and  extinguished  by  the  jiidgmeilt  y  and  that  th^ 
judgment  is  valid  and  binding  on  'the  absent  defendaxits  as 
prima  facie  evidence  of  a  debt,  reserving  to  diexn  the  ri^ 
•to  enter  again  into  the  merits  and  show  that  he  should  not 
have  been  charg^,  if  su^  upon  the  judgment  But  where 
the  defendant  has  been  8^rved  'with  process,  or  voluntariry 
appeared  in  the  action,  he  is  conoluded  from  going  behind 
the  judgment  and  controverting  the  original  cause  of  action. 
(Dando  v.  Doll,  3  Jch/ns.,  87 ;  Bank  of  Coltumbia  v. 
Ifewcomb,  6  Jokne.,  98;  Taylor  v.  Peitibcne,.  16  John9., 
66 ;  Carman  f>.  Townsend,  6  Wend,,  206.)  The  Constitution 
of  the  United  States  »decl  ares  that  ^^fuU  faith  and  credenoe 
ahall  be  given  in  each  State  to  the  public  aots,  records  and 
judicial  proceedings  of  every  other  State,  and  the  Congress 
may^  by^  general  1ipm,  ptiesbribe  the  manner  •  in  wUch  such 
acts,  records  and  proceedings  shall  be  proved,  and  the  effect 
thereol'^    By  the  act  of  May  26,  1790,  Congress  prescribes: 
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1st.  The  mode  in  which  the  judicial  records  of  one  State 
shall  he  proved  in  the  tribunals  of  another,  to  wit :  ^*That 
they  shall  be  authenticated  by  &  certificate  of  the  derk,  un- 
der the  seal  of  the  court^  with  a  certificate  of  the  presiding 
judge  that  the  clerk's  attestation  is  in  due  form/' 

2(2.  ^^And  the  said  records  and  judicial  proceedings,  au- 
thenticated as  afoiresaid,  shall  have  sueh  faith  and  credit 
given  to  them  in  every  court  within  the  United  States  as  they 
have  by  law  or  usage  in  the  courts  of  the  State  from  whoioe 
the  said  records  are  or  shall  be  taken." 

Then,  by  the  law  and  usage  of  New  Yo!ik,  the  judgment 
CO  which  this  suit  is  founded  was  properly  rendered,  in  form, 
against  aU  the  defendants;  that  the  original  contract  is 
meiged  in  and  extinguished  by  the  judgment;  that  the  jud^ 
ment  is  valid  and  binding  as  priiM  fade  evidence  of  a  debt 
against  the  Shermans,  in  this  State;  but  as  they  were  not 
served  with  process,  and  did  not  voluntarily  appear  in  the 
action,  either  in  person  or  by  attcwney,  they  had  the  right,  in 
the  court  below,  to  ^iter  again  into  the  merits  and  show  that 
they  should  not  have  been  charged ;  but,  not  so  as  to  Stark, 
who  has  had  his  day  in  court,  been  served  with  process,  and 
appeared  by  his  attorney  in  th^  court  of  New  York;  and 
there  might  have  made  his  defense^  if  he  had  one.  (Milia  «. 
Durye»,  7  Granch,  4&1 ;  I/Arcy  v.  MorriB,  Ketchum  et  ol., 
11  Howard,  166.)  The  judgment  is  then  valid  and  binding 
on  him  in  this  State,  and  oondudes  him  from  going  behind 
it  to  examine  into  the  original  cause  of  action.  It  is  further 
claimed  by  appellant  that  the  authentication  of  the  record 
from  New  York  is  defective,  and,  therefore,  improperly 
.admitted  as  evidence  in  the  court  below ;  but^  on  examination 
of  tihe  authentication,  we  think  the  aet  of  Congress,  hereto- 
fore mentioned,  is  substantially  complied  wiih« 

We  thank  these  is  no  iubstential  enoi^  and  H^  judgment 

iaaffixmed. 
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•J.  F.  O.  LOWNSDALE,  B69p<mdezi«^  t.  J.  T.  HUKSA- 

KEB  And  otben^  Appellants. 

Appeal  from  Multnomah  County. 

When  a  contract  in  writing,  for  the  sale  of  specific  articles  of  personal 
proper^,  contemplates  a  counting  out  of  tbe  separate  articles  to  the 
Tendee  at  a  future  dar,  and  the  acceptance  by  the  vendee  of  only 
such  articles  as  are  in  a  certain  specified  condition. — Held,  that 
such  writing  U  wA  a  eomplcta  bill  ol  sale«  but  only  a  oontza4it 
to  sell 

For  a  deal'  tmderstanding  of  the  questions  decided  by  the 
court  it  will  be  necessary  to  state  those  facts  in  the  case 
which  are  involved  in  the  questions  passed  upon  in  this 
court  In  1862  the  plainti£F  was  the  owner  of  a  band  of 
cattle  and  horses  then  kept  and  running  in  Clickitat  county, 
Washington  territory.  On  the  14th  day  of  February,  1862, 
plaintifF,  by  his  attorney,  Daniel  H.  Lownsdale,  entered  into 
a  contract  in  writing  with  defendant  Hunsaker,  for  the 
sale  of  this  band  of  stock ;  and  the  following  is  a  copy  of  that 
instrument: 

*1t  is  agreed  between  J.  P.  0.  Lownsdale,  by  his  agent, 
Daniel  H.  Lownsdale,  and  Jacob  T.  Hunsaker,  as  follows: 
said  J.  P.  O.  Lownsdale  hereby  sells  to  said  J.  T,  Hunsaker, 
his  band  of  cattle  and  Indian  horses  specified  in  an  agree- 
ment between  said  J.  P.  0.  Lownsdale,  and  Willis  Jenkins, 
and  dated  August  10th,  1861,  which  said  agreement  is  hereto 
attached,  to  be  taken  and  considered  as  a  part  of  this  eon- 
tract;  said  cattle  are  to  be  delivered  to  said  Hunsaker  in 
Clickitat  county,  Washington  territory,  as  soon  as  practicable 
after  the  navigation  of  the  Columbia  river  is  open  from  Wil- 
lamette to  the  city  of  the  Dalles.  Upon  the  delivery  of  said 
cattle,  or  as  soon  thereafter  as  practicable,  said  Hunsaker 
agrees  to  pay  said  J.  P.  0.  Lownsdale,  or  his  said  agent,  for 
said  cattle  and  horses  at  the  banking  house  of  I/add  &  Tilton, 

•  6m  88  Am.  Sim.  405. 
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in  Porfland,  the  sum  of  $6,500.  It  is  further  agreed  that  if 
upon  the  delivery  of  said  cattle  and  horses,  any  of  them  shall 
Ve  dead  or^Webing,  so  that  they  eaunot  be  delivered,  ot  any 
shall  be  unable  to  get  up  and  walk,  that  said  Lownsdale,  for 
each  one  so  dead,  missing,  or  disabled,  shall  fr<»n  said  simi  of 
$6,500  purchase  money  make  deductions  as  follows:  'for  all 
cattle  (except  bulls  and  calves)  $15,54  per  head;  for  all 
bulls,  $50 ;  the  calves  of  last  and  of  the  present  year  are  to  be 
taken  by  said  Hunsaker  as  they  are,  but  no  account  is  to  be 
made  of  them  in  any  way,  either  by  way  of  increase  or  de- 
crease ;  for  Indian  horses  or  mares,  $40  per  head.  When  said 
deductions,  are  made,  if  any  shall  be  necessary,  as  per  this 
agreen^nt,  the  balance  of  said  $6,600  shall  be  paid  as  afore- 
said/ '' 

On  the  4:tb  day  of  April,  1862,  Hunsaker  transferred  this 
bilLof  saleorroontpact  to  the  other  defendants.  HulL  Masters 
&  Ekrbau^,  by  an  endorsement  on  the  written  contract  in 
these  words:  ^^For  value  received  (as  per  agreement  between 
myself  and  Messrs.  Hull,  Masters  &  Harbaugh),  I  hereby 
assign,  sell  and  convey  unto  the  said  Hull,  Masters  &  Har- 
baugh, all  my  rights  title  and  interest  in  and  to  the  within 
contract,  and  the  cattle  and  h<»'se8  therein  conveyed  to  me.'' 

HuU,  Masters  &  Harbaugh,  claimed  the  cattle  under  this 
contract  and  transfer  to  them,  and  took  possession  of  a  por- 
tion of  them  without  the  consent  of  the  plaintiff;  and  the 
plaintiff  brought  this  action  to  recover  the  value  of  the  cattle^ 
and  damages  for  the  unlawful  taking,  as  he  alLe|^ 

7.  H.  Mitchell,  Esq.,  for  appellants^ 

0.  H.  WiUiam$,  Esq,,  for  respondent 

BoiSB^  J.  One  defense  relied  on  by  the  appellants,  defend* 
ants,  is  that  this  contract  is  a  complete  bill  of  sale  of  the 
property  named  in  it,  and  that  by  it  the  ownership  and  tide 
to  the  property  became  vested  in  Hunsaker  at  the  time  of  its 
execution,  and  that  he  and  those  claiming  under  him  had 
A  right  to  take  the  cattle  and  horses  without  the  consent  of 
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Lownadale,  and  consequently  it  was  no  trespass  for  Hunsaker 
or  those  claiming  under  bim  to  take  them.  The  question 
is  therefore  on  the  construction  of  this  contract. 

The  court  below  held  that- the  contract  was  not  a  bill  of 
sale,  but  a  contract  for  a  sale ;  and  that  by  it  the  properly  did 
not  pass  out  of  Lownsdale.  This  cou]^t  is  of  the  same  opinion 
as  was  the  court  below.  I  think  it  is  clear  from  the  terms  of 
this  contract  that,  if  after  its  execution,  any  of  the  cattle  or 
horses  named  in  it  had  died,  the  loss  would  have  fallen  on 
Lownsdale ;  that  by  the  contract  there  was  no  delivery  of  the 
property,  but,  that  delivery  was  contemplated  at  a  future 
time.  This  was  merely  a  ctMitract  for  a  sale,  and  if  Lowns* 
dale  failed  to  comply,  the  remedy  of  Hunsaker  was  by  suit 
on  the  contract  There  were  other  questions  raised  in  this 
case  but  they  are  unimportant 

Judgment  affirmed? 


FREDEEICK  KETCHUM,  Respondent^  y.   STATE  OF 

OREGON,  Appellant 

Appeal  from  Olaisop  Cowfdy. 

1.  If  there  be  more  than  one  canse  of  action,  and  the  demuffCf  he  to 
the  whole  compUint^  and  one  of  the  oaueee  of  action  he  good,  the 
demurrer  will  he  overruled. 

2.  When  the  statute  of  limitations  hegins  to  run  against  certain 
eauaea  of  action. 

On  the  12th  day  of  January  A  D.  1853,  the  legislature  of 
the  tenitoiy  of  Oregon  appointed  commissioners  to  locate  a 
road  from  near  Astoria  to  the  Willamette  valley,  and  author- 
ued  them  to  procure  all  necessary  assistance,  fta,  and 
promised  to  pay  such  aid  at  the  rate  of  five  dollars  per  day. 
Flaintiff/Ketchum,  was  one  of  the  persona  so  employed,  and 
on  presentation  of  his  claim  to  the  legislature  in  1854,  5, 
received  three  dollars  only  for  each  day ;  leaving  a  balance  of 


104  KsTCHiTM  V.  State  of  Obsoon.      [2  Oregon 

two  dollars  per  da;  unpaid*  He  also  presented  a  claim  for 
services  of  horses  used  by  the  said  commissioners  as  pack-ani- 
mals; which  claim  was  disallowed  by  the  legislature;  and  the 
plaintiff  brought  suit  against  the  State  under  the  act  of 
October  17th,  1862,  to  recover  said  balance,  and  for  services 
of  horses,  amounting  to  four  hundred  dollars.  The  prosecu- 
ting attorney  demurred  to  the  complaint  ontwogrounda — 1st, 
that  the  complaint  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action ;  and  2d,  that  the  action  has  not  been  com- 
menced within  the  time  limited  by  the  statute. 

Upon  this  issue  in  law  the  court  below  overruled  the  de- 
murrer and  gave  judgment  for  plaintiff  on  both  issues.  The 
State  appealed  from  that  judg;ment  relying  upon  the  de- 
murrer. 

E.  W.  Hodghinson,  prosecuting  attorney  for  State. 

Cyrus  Olney,  Esq.,  for  respondent 

Wilson^  J.  The  demurrer  specifies  one  general,  and 
one  special  ground ;  one  being  to  the  merits  of  the  ease^ 
and  the  other  operating  as  a  bar.  The  application  of  a 
few  well  known  principles  will  dispose  of  the  first 
ground.  The  demurrer  i^dmitting  the  truth  of  all  the 
alleged  facts,  and  denying  their  sufficiency,  claims  a 
judgment  in  law.  The  first  ground  of  demurrer  goes  to  the 
whole  edmplaint  There  are  clearly  two  distinct  causes  of 
action  in  the  complaint,  upon  each  of  which  plaintiff  relied 
for  recovery.  The  first  is  for  the  balance  of  a  claim,  con- 
cerning whose  validity  there  can  be  no  doubt  since  the  legis- 
lature recognized  and  partially  discharged  it,  and  it  is  cer- 
tainly well  pleaded  and  amply  sufficient  when  undenied  to 
warrant  judgment 

The  second  ground  is  in  the  nature  of  an  implied  obliga- 
tion, and  under  the  state  of  pleading,  and  known  state  of  the 
case,  we  might  well  hold  it  a  valid,  well  pleaded  daim ;  but 
that  labor  is  not  required  here,  after  that  we  apply  a  settled 
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rule  of  pleading.  If  there  be  more  than  one  cause  of  action 
and  the  demurrer  be  to  the  whole  complaint,  and  one  of  the 
causes  of  action  be  good,  the  demurrer  will  be  overruled. 
{Van  Santvoord  Pleadings,  662;  Butler  v.  Wood,  10  How. 
Pr.  B.,  222;  8  Wendell,  129;  10  Peters,  257.)  The  first  claim 
is  undoubtedly  well  set  out,  and  for  this  reason  that  part  of 
the  demurrer  is  not  well  taken;  this  point  was  substantially 
settled  in  this  court  in  1  Oregon  It.,  357.  As  to  the  second 
point,  previous  to  1862  there  was  no  general  statute,  author- 
izing the  commencement  of  an  action  against  the  State,  and, 
as  a  consequence,  holders  of  claims  were  under  the  necessity 
of  seeking  redress  by  appealing  to  the  generosity  or  justice 
of  the  legislature.  By  the  act  of  October  17th,  1862,  pages  78, 
79,  any  person  having  claims  against  the  late  territorial  gov- 
ernment of  Oregon,  or  present  State  government,  were  au- 
thorized to  bring  action  or  suit  against  the  State  of  Oregon 
in  the  Circuit  Court  for  the  county  where  the  claimant  re- 
sides. Section  4  of  that  act,  page  79,  Session  Laws  of  1862,  is 
somewhat  peculiar  in  its  language,  and  is  relied  upon  by  both 
parties  here ;  it  reads  thus  r  ^That  the  presentation  of  a  claim 
now  existing  to  the  legislative  assembly,  or  either  house 
thereof,  whether  of  the  territorial  government  or  the  present 
State  government,  shall  be  deemed  and  construed  equivalent 
to  the  commencement  of  an  action  or  suit  therefor,  so  as  to 
prevent  the  same  from  being  barred  by  the  statute  of  limita- 
tions.*' Section  6,  page  5  of  the  Code,  is  the  one  which  con- 
tains the  limitation  to  the  commencement  of  actions  or  suits 
upon  express  or  implied  contracts  or  upon  a  liability  created 
by  statute;  and  fixes  that  kind  at  six  years  after  the  cause 
of  action  shall  have  accrued. 

The  complaint  in  this  case  shows  that  the  cause  of  action, 
and  the  presentation  of  the  claim  to  the  legislature,  both 
occurred  more  than  six  years  previous  to  March  22d,  1864, 
the  time  of  filing  this  complaint.  Counsel  for  the  State  now 
insists  that  under  the  statute,  and  showing  of  this  state  of 
f  acts,  the  plaintiff  is  too  late,  and  that  is  the  point  in  the  case. 
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On  the  other  hand,  ooimsel  for  appellee  daims  that  the  claim 
of  plaintiff  below  ia  not  only  not  barred,  but  having  been  once 
presented  to  the  legislature  cannot  ever  be  barred  by  that 
statute  of  limitations.  No  authorities  have  been  cited  by 
counsel.  It  will  not  be  necessary  to  determine  the  truth  of 
the  full  position  taken  by  counsel  for  appellee,  and  we  shall 
only  ascertain  whether  this  claim  in  question  is  barred,  withr 
out  deciding  how  mUch  longer  it  might  have  remained 
nnprosecuted  and  yet  be  valid.  Statutes  of  limitations  are 
intended  to  be  statutes  of  repose,  to  prevent  litigation;  and 
where  one  has  slept  for  years  with  a  full  knowledge  of  his 
rights,  and  seeks  only  to  enforce*  them  when  essentially 
important  witnesses  have  long  since  departed  from  the  juris- 
diction or  reach  of  process,  and  the  defendant  is  powerless 
from  the  frailties  of  human  memory,  it  is  eminently  proper 
that  the  law  should  expressly  intervene,  and  say  to  the  plain- 
tiff that  his  sleeping  has  been  too  long,  and  the  advantage 
now  sought  too  grossly  faulty  to  be  encouraged.  This  view 
of  the  benefit  of  such  a  statute  supposes  that  all  this  time 
the  claimant  was  resting  under  the  shadow  of  judicial  tribu- 
nals whose  assistance  he  might  invoke ;  that  by  law  he  could 
at  any  time  enforce  his  claim  by  action,  and  that  he  abused 
that  right,  and  by  delay  disarmed  his  opponent  of  his  watch- 
fulness. Truly,  the  plaintiff  has  a  right  to  choose  the  time 
to  enforce  his  rights,  but  it  is  a  provident  feature  in  the  law 
to  say  that  he  must  exercise  that  right  within  a  reasonable 
time  or  the  law  wiU  presume  his  claim  satisfied.  (McLatLgh- 
lin  V.  Hoover,  1  Oregon  S.,  31 ;  Baldro  v.  Tolmie,  1  Oregon 
R.,  179.) 

But  this  case  comes  ver}'  far  short  of  such  an  one.  Here 
the  claimant  had  no  right  to  sue  previous  to  the  act  of  Octo- 
ber 17,  1862.  He  could  only  seek  the  uncertain  justice  of 
the  legislature,  and  must  abide  the  vote  of  a  majority  of  its 
members.  By^that  statute  he  obtained  the  right  to  sue,  and 
we  think  his  claim  is  not  barred,  and  would  not  be  at  least 
for  the  lapse  of  the  statutory  time  after  the  taking  effect  of 
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this  enabling  act.  The  statute  of  IrmitationB  must  have  some 
right  upon  \vhich  to  operate,  something  which  after  a  term 
of  years  would  be  extinguished  and  a  new  class  of  rights 
created  These  statutes  operate  upon  the  remedy,  and  it  is 
only  just  that  they  shall  i/ot  operate  with  the  harm  enuring 
wholly  to  one  party.  The  State,  of  Oregon  cannot  enjoy  the 
fruits  of  the  labor  of  individuals  and  then  shield  itself  from 
recompensing  them  by  reason  of  a  lapse  of  time,  during 
which  its  legislatures  have  wholly  failed  to  open  any  remedial 
avenue  through  which  the  suffering  party  could  seek  his 
rights.  In  the  case  of  McLaughlin  v.  Hoover,  above  cited, 
this  court  very  properly  said,  "that  it  is  the  duty  of  the  ' 
court  to  apply  the  remedy  by  limitations  in  all  cases,  except 
where  it  would  cut  off  the  right,  and  then  the  court  is  bound 
by  tiie  fundamental  law  to  give  a  party  reasonable  time  in 
which  to  escape  such  remedy.'*  The  plaintiff  below  has  been 
diligent,  and  sought  in  the  proper  way  and  time  to  enforce 
his  daim,  and  thia  court  should  be  every  ready  to  affirm  such 
act 

The  judgment  is  affirmed. 


JACOB  T.  HTJNSAEER^  AppeDant^  t.  STEPHEN  OOF- 
FIN,  Bespondent 

Appeal  from  Multnomah  County. 

A  dodBplaiat  was  ittsd  In  the  Distriet  Ooort  on  the  24th  day  of  July, 
1865.  SummoiiB  was  issued  on  the  same  day  requiring;  defendant 
to  appear  and  answer  forthwitli,  or  Judgment  would  t>e  taken 
agamst  him.  Personal  serrice  was  had  on  the  24th  and  on  the 
25ih  ol  July,  A.  D.  1855.  Judgment  b^  default  was  entered 
against  defendant  for  $2,070.S0. — HelA,  that  such  judgment  was 
ipoid* 

On  the  Slth  day  of  Jnljr,  1855^  Hunsaker  obtained  a  judg- 
ment in  the  District  Court  of  Oregon  territory,  for  Multno- 
mah oauntyy  against  Coffin,  in  the  sum  of  $2,097.80.     The 
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complaint  was  filed  July  24thy  1855.  Summons  was  issued 
on  same  day^  and  personally  served.  The  summons  required 
CoflSn  to  appear  in  that  District  Court  forthwith,  and  answer 
the  complaint,  or  the  plaintiff  would  take  judgment  The 
court  rendered  judgment  on  the  next  day,  July  SSth,  1855, 
which  judgment  reads  thus : 

'^Jaoob  Hunsaksb^ 

V. 

Stsfhsn  CoFFiir. 

"The  plaintiff,  by  Wait  and  Kelly,  his  attorneys,  comes, 
and  the  defendant  though  duly  called  comes  not,  but  makes 
default,  and  the  court  having  assessed  the  damages  of  plain- 
tiff to  two  thousand  and  ninety-seven  dollars  and  thirty  cents, 
it  is  considered  that  the  plaintiff  recover  of  the  defendant  his 
damages  aforesaid,  and  also  his  costs. 

*'( Signed,)  Cybus  Olnby^  Judge.*' 

On  the  29th  day  of  October,  A.  D.  1863,  Hunsaker,  by  his 
attorneys,  Willianos  and  Huelat,  filed  in  the  Circuit  Court 
below  under  section  2d2  of  the  Code,  a  motion  for  the  allow- 
ance of  an  order,  for  the  issuing  of  execution  upon  said  judg- 
ment, and  proper  steps  were  taken  to  bring  the  matter  to 
issve,  and  upon  the  23d  day  of  December,  A«  D.  1868,  the 
court  below  refused  the  motion,  ffom  which  refusal  Hunsa- 
ker appealed,  and  has  brought  the  transcript  here. 

0,  H.  Williams,  Esq.,  for  appellant,  cites  IS  OurHs  U.  8., 
197;  37  Maine,  21;  16  Ohio,  435;  1  Otmier,  Ind.,  189;  6 
Abbotts  N.  T.  Dig.,  842,  par.  .14. 

7.  JET.  MiicheU,  Esq.,  for  respondent,  cites  provisions  of 
the  statutes  of  Oregon. 

WiLsoir^  J.  Beetion  893  of  the  Oods  of  Oivil  Proeedurs 
enaets  that  '^whenever,  after  entry  of  judgment,  a  period  of 
five  years  shall  elapse  without  an  execution  being  issued  upon 
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such  judgment^  thereafter  an  ezecati<»  shall  not  issue  ezoept 
as  in  this  section  provided ;''  and^  whatever  steps  are  required 
therein  seem  to  have  been  properly  taken  by  the  parties  be- 
low; and  the  question  in  this  court  is  narrowed  down  to  an 
affirmance  by  appellant  that  the  judgment  rendered  July  26, 
1855;  was  still  valid  and  bindings  and  a  denial  by  appellee  of 
such  validity,  with  an  averment  that  such  judgment  was 
wholly  void.  Cc^Bn  avers  that  the  District  Court  had  no 
jurisdiction  of  the  person  of  the  defendant  at  that  time,  so  as 
to  warrant  the  entry  of  judgment,  and  in  that  manner  attacks 
the  judgment  set  up  in  this  motion.  The  process  by  which, 
in  1855,  the  District  Court  could  obtain  jurisdiction  of  the 
person  of  a  defendant,  was  a  writ  of  summons,  and  the  stat- 
utes then  in  force  clearly  set  forth  the  requisiti<Mis  necessary 
in  such  writ  Title  111,  section  25,  page  85,  Statutes  of  1854, 
provides,  ^^that  at  any  time  after  filing  a  complaint,  the 
plaintiff  may  have  a  summons  issued,  which  shall  be  directed 
to  the  defendant^  and  shall  be  signed  by  the  clerk,  and  is- 
sued under  the  seal  ot  the  ooart,  and  shall  be  made  return- 
able on  the  first  day  of  the  next  term  of  the  oourf  Section 
26  further  provides,  thai  ^'the  summons  shall  require  the 
defendant  to  appear  and  answer  the  complaint,  or  that 
judgment  by  default  will  be  taken  against  him,  if  he  be 
served  in  the  county  in  which  the  action  is  brought,  ten 
days  before  the  term  of  court,  &c,  and  he  shall  appear  and 
answw  the  ocmplaint  on  the  return  day  of  the  summons;'' 
and  it  further  provides,  ^'if  he  do  not  have  such  ten  days 
notice,  then  defendant  shall  have  until  the  first  day  of  the 
term  next  after  the  letuni  day  of  the  smnmons.''  The  first 
question  for  determination  is,  was  the  summons  by  which 
Coffin  was  sought  to  he  brought  into  court  in  1855  a  valid 
and  kigal  one  t  And  then,  was  the  service  such  as  would  give 
the  court  jurisdietieoa  in  the  case  ?  The  summons  in  question, 
BO  far  as  ia  necessary  for  present  purposes^  is  as  f oliov^ :  '^To 
Sfefdim  Coffin^  In  the  name  of  the  United  States  of 
you  are  required  to  appear  in  the  District  Court 
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of  the  county  of  Multnomah,   in  the   territory  of   Oregon, 
forthwith,  and  answer  the  complaint  of  Jacob  Hunsaker,  a 
copy  of  which  is  hereto  annexed,  or  the  plaintiff  will  take 
judgment,  &c.,''  and  service  was  made  upon  CoflBn  on  the  day 
of  its  issuing. 

Evidently,  one  of  the  main  requisites  of  a  statutory  sum- 
mons was  omitted,  and  a  very  arbitrary  and  illegal  provision 
inserted  in  lieu  thereof.  Instead  of  notifying  defendant  to 
appear  and  answer  on  the  return  day  of  the  summons,  which 
would  have  been  the  first  day  of  the  next  term,  it  required 
him  to  appear  and  answer  "forthwith."  No  rule  of  con- 
struction has  been  better  settled  than  that;  when  the  steps 
by  which  a  court  obtains  jurisdiction  are  prescribed  in  the 
statutes,  they  must  be  clearly  followed,  in  order  that  the  court 
may  have  full  authority  over  the  person.  (1  nUl,  180:  3 
Keman,  6Y6;  6  Abbott's  Pr.  R.,  162.)  While  the  pretended 
summons  omitted  one  of  the  most  material  requisites,  it  eon- 
tained  one  that  was  wholly  illegal.  It  follows^  that  a  service 
of  such  a  writ  would  have  no  binding  force  upon  the  defend- 
ant, or  compel  him  to  appear  and  answer  any  more  than 
would  the  service  of  so  much  blank  paper.  It  would  require 
either  the  proper  issuing  and  serving  of  a  new  summons,  or 
such  an  appearance  of  Coffin  as  would  waive  defective  process 
and  service,  to  give  the  court  authority  to  enter  judgment 
against  him.  The  defendant  could  as  well  have  been  mulcted 
in  damages  immediately  upon  the  return  of  the  sheriff  into 
court  with  the  writ,  as  at  any  subsequent  time,  and  hence^ 
the  action  of  the  court  would  depend  upon  the  celerity  with 
which  the  sheriff  could  execute  service;  and  if,  outstripping 
defendant  in  speed,  the  sheriff  should  first  arrive  at  coart, 
plaititiff  might  have  judgment,  when  by  the  use  of  the  utoMMt 
diligence  defendant  could  not  get  to  the  place  of  holding 
court  in  time  to  prevent  its  renditibn.  From  die  transcript, 
it  seems  that  the  first  day  of  that  term  of  court  was  the  daj 
upon  which  the  summons  issued,  and  judgment  was  renderad 
upon  the  next  day. 
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Section  47,  tUle  10,  page  116,  Statviee  of  1864,  pitrndee 
where  judpnents  by  default  may  be  taken,  "judgment  may 
be  had  on  proof  of  the  service  of  sumrruma,  and  camplaint, 
if  the  defendant  fail  to  answer  within  the  time  prescribed  by 
law,^'  evidently  referring  to  section  26  above  cited,  as  the  first 
day  of  the  next  term  of  court,  and  to  no  other  time.  In  ihia 
r;ase  instead  of  any  proof  of  service  appearing,  the  only  ob- 
7iou8.  ground  for  the  entry  of  judgment  was  that  defendant 
did  not  answer  when  duly  called  at  the  court  house  door. 
These  matters  are  apparent 

1st.   The  summons  in  question  was  not  warranted  1i>y  law. 

3d.  No  service  of  any  proper  emmmons  was  nlade  upcm 
Coffin,  and 

3d.  'No  appearance  was  made  by  him  in  that  court 

It  follows  most  clearly  that  the  District  Court,  on  the  26th 
day  of  July,  A.  D.  1866,  had  no  jurisdiction  over  the  person 
of  Coffin  as  a  defendant  in  that  action.  The  character  of 
such  a  judgment  may  be  easily  ascertained  from  the  examina-^ 
tion  of  authorities.  In  Townsley  v.  McDonald,  82  Barbour, 
604,  this  doctrine  is  held:  ^H^ere,  in  an  action  commenced 
by  publication,  the  affidavit  upon  which  the  order  for  publi' 
cation  is  obtained  is  insufficient,  the  order  is  unauthoriised 
and  void,  and  fatally  defective  in  itself,  the  court  acquired 
no  jurisdiction,  the  judgment  is  void,  and  a  purchaser  under 
it  acquires  no  title.''  Also  Bigelow  v.  Steams,  7  Cowen, 
269.  Authorities' in  plenty  may  be  found  which  show  th^t 
a  judgment,'  rendered  without  jurisdiction  of  the  person  of 
defendant^  is  void,  a  mere  nullity^  And'  apart* 'from  :any  au*- 
thorities,  a  common  sense  construction  of  the  statutes  cited, 
clearly  determines  that  the  act  of  the  District  Court  in 
1855  was  wholly  void,  and  the  judgment  worthless. 

Appellant  insists  that  this  judgment  was  voidable  only, 
and,  that  while  it  remained  unreversed,  was  in  full  force,  and 
could  not  be  attached  in  a  coUateral  proceeding  like  this. 
The  authorities  cited  by  counsel  go  this  far,  that^  after  a 
court  has  acquired  jurisdiction,  and  the  record  fails  to  show 
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the  many  subeeqnezit  requisites  in  the  prooeediiigay  the  ap- 
pellate ODurt  win  presume  that  the  court  below  proceeded 
properly.  1  Hiil,  130 ;  19  Johnson,  38,  and  numerous  other 
case&  Many  authorities  hold  that  such  will  be  the  presump- 
tion until  the  contrary  appears.  (Cole  v.  Hail,  2  Hill,  625.) 
And^  as  a  general  rule,  such  a  judgment  cannot  be  attacked 
in  collateral  proceedings.  But  that  course  of  argument^  and 
those  authorities,  are  scarcely  applicable  here.  This  case  is 
between  the  same  parties  as  in  the  original  proceeding,  the 
subject  matter  is  the  same  in  both,  and  no  tension  of  terms 
can  make  this  a  collateral  proceeding.  We  hold  it  unneces- 
sary that  the  judgment  of  July  25th,  1855,  should  have  been 
reversed  before  such  action  could  be  had  as  was  taken  by  the 
defendant  below.  ITo  case  can  be  found  in  which,  when  the 
court  had  not  acquired  full  jurisdiction,  and  that  fact  ap- 
peared in  the  trauBcript,  any  such  doctrine  was  enunciated. 
The  ruling  has  ever  been,  that  such  a  judgment  could  be  at- 
tacked, even  collaterally,  by  the  parties  directly  affected  by  it 
and  relying  thereon.  (Chermmg  Oanal  Bank  v*  Judson,  8 
N.  F.,  354;  Dohson  v.  Pearce,  12  N.  T.,  156.)  But  this 
case  does  i^ot  require  us  to  investigate  that  question.  It  is 
not  a  collateral  proeeedii^.  The  parties,  and  the  subject,  are 
identical  in  both,  and  we  hold  that  the  defendant  might  well 
and  safely  ignore  the  fact,  that  any  judgment  had  been  ren* 
dered  against  him  in  favor  of  plaintiff,  which  would  in  any 
event  incommode  him,  or  determine  any  of  his  rights.  The 
ruling  of  the  Circuit  Court  and  the  judgment  thereon  were 
wholly  proper,  and  tiiat  judgment  is  affirmed* 
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Z.  MOSSEAXT,  Plaintiff,  Eespondent,  r.  A.  YEEDEB^  D^ 

fendant^  Appellant 

Appeal  from  MuUnomdh  Cotmty. 

HftTing  dliehaxged  the  regfotur  panel  of  jvron  for  the  teMi,  iSbm  Olrenit 
Ck>urt  has  no  authority  to  summon  a  different  jur^  for  the  trial 
of  any  cause  at  that  term,  against  the  will  of  either  party. 

MossBAU  sned  Veeder^  before  a  juitice  of  the  peaoe,  to 
Teoorer  the  value  of  certain  ba^age,  alleged  to  have  been 
entrusted  to  defendant,  as  a  hotel  keeper,  and  which  had  been 
lost  Veeder  appealed  from  a.  judgment  had  against  him 
liiere  to  the  Circuit  Court  of  Multnoniak  oountj;  and  from 
a  similar  judgment  in  tibat  appellate  court,  Yeeder  had  ap- 
pealed his  case  into  this  court  At  the  June  term^  1864,  of 
the  Circuit  Court,  the  cause  stood  upon  a  motion  to  supply 
defective  transcript,  until  the  regulai:  panel  of  trial  jurors 
for  the  tetms  had  beeift  finally  diachaTgedf  the  cause  was.l^n 
called  for  tlrial;  the  circuit  judge  ordered  the  sheriff  to  sum- 
mon a  jiiry  from  the  body  otf  the  county;  and/  npon  tiie  stp- 
pearance  of  the  persons  so  summoned,  ordered  the  trial  to 
proceed,  against  the  express  objections  6t  defendant,  made 
for  tike  reason  ^f  the  alleged  irregularity  in  sisefa  piroceedings. 
The  Qourt  overruled  the  objecticois  to  the 'summoning  and 
empannding  of  the  jury,  and  to  such  oiveiruling  defendamt, 
by  his  counsel,  eicepted,  and,  mA  the  record^  .files  hia  proper 
bin  of  ezceptiona 

» 

Mitchell  <&  MsigSj  for  appellant 

H.  A.  Oehr,  Esq.,  for  respondent 

WiiJSON^  J*.  The  only  questicsi  submitted  is  this :  Having 
dischai^ed  the  regular  panel  of  jurors  in  attendance  at  tiliat 
term,  before  the  Q^ing  of  ,tl4sc^psefortr]sal»hadthatooi^rt 

a  Oregon— a 
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the  authority  to  order  another  jury,  and  upon  the  coming  in 
of  such  persoDB  to  compel  defendant  below  to  go  to  trial  un- 
willingly t 

Our  attention  has  been  directed  to  certain  provisions  con- 
tained in  the  Constitution  of  Oregpn,  and  to  certain  sections 
in  the  Code  of  Civil  Procedure;  and  upon  these  it  is  our 
province  to  determine  a  rule  of  practice. 

Artijpj6  1,  spction  18^  ,of  the  Constitution  provides,  **ihat  in 
all  civil  cases  the  right  of  trial  by  jurv  shall  remain  invio- 
late" .  Section*  921  of  the  Code  provides  that  the  County 
Court  shall  ^^ake  from  the  last  preceding  assessment  roll  of 
the  county  a  list  denominated  the  jury  list,  containing  the 
names  of  persons  to  ser^e  as  grand  and  trial  jurors^  until 
the  following  year/'  Section  926,  further  directing,  says: 
^^.The  jurors  for  every  term  of  the  Circuit  Court  in  the 
county  shall  be  drawn  from  the  names^  SiCy^  selected  as  pre- 
scribed in  section  921.  Section  987  provides  that  'When- 
ever, for  any  reason,  the  number  of  jurors,  either  in  whole 
or  in  part,  required  by  this  Code,  do  not  attend  a  term  of 
court,  the  court  has  power  to  direct  the  sheriff  to  summon 
forthwith,  from  the  body  of  the  county,  persons  having  the 
qualifications  of  jurors,  to  serve  as  such  during  the  term.'^ 
This  last  section,  together  with  a  part  of  section  178,  reading 
thus:  ^Tl  the  ballots  become  exhausted  before  ike  jury  is 
complete,  the  sheriff,  under  the  direction  of  the  court,  shall 
summon  from  the  bystanders,  ftc,  so  many  qualified  persons 
as  may  be  necessary  to  complete  the  jury,''  are  the  only  pro- 
visions of  the  statutes  known,  by  which  the  court  can  procure 
jurors  in  cases  of  default  in  attendance  of  those  summoned, 
or,  the  incompetency  to  serve  in  particular  cases  of  those 
attending.  If  none  of  the  regular  panel  attend,  then,  by 
section  987,  the  court  may  procure  a  full  panel ;  or,  in  case 
only  a  part  attend,  by  the  same  section,  the  court  may  com- 
pTete  the  panel,  or  make  such  additions  thereto  as  will  suffice 
for  lihe  business  of  the  term.  The  Code,  in  section  926,  has 
tmdertakento  dengnate  how  the  jvron  for  every  term  of  the 
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coort  shall  be  selected;  and,  subject  to  the  two  above  noted 
exoe]ptioiis  for  supplying  deficiencies,  (hose  are  the  only  com- 
petent JTiTOTS.  We  hold  that  when  the  court  discharges  tiiat 
jury,  there  can  be  no  more  oompetent  jurors  for  ihtti  term. 
Wbile  a  single  one  of  the  regular  panel  remains  in  attend* 
ance,  it  has  been,  and  now  is  our  practice  to  fill  up  the  jury 
in  any  case  under  section  178,  and  such  jury  would  be  a 
competent  one;  but  when  the  wbole  regolajlr  panel  has  been 
discharged  by  order  of  court,  then  neither  of  the  seetiiHis 
178,  and  937  can  apply,  or  give  the  court  any  such  power  as 
was  ezemsed  in  this  case  by  the  court  below. 

We  know  of  no  other  authority,  and  hence  must  hold  that 
it  was  error  in  the  Circuit  Court  to  call  such  a  jury,  dt  force 
defendant  to  trial.  Appellee  should  have  prevented  the  in- 
advertent omission  by  tiie  court,  and  by  calling  the  attention 
of  the  court  to  his  case,  have  had  it  tried  at  a  proper  time, 
and  in  a  proper  manner. 

Judgment  must  be  xevenad,  and  thb  oaiiae  rraumded  for 
•  new  triaL 


STATE  OF  OKEGOir,  Bespondent  v.  LE ANDEB  JOHN- 
SON, Appellant 

Venue. 

1.  The  offHMS  of  Urotay,  eemniitled  wifhmit  iks  Stats  scmtfawm  sad 
lusQompaiiieB  the  itotan  property. 

2.  The  offense  may  be  tried  in  any  county  within  the  State»  into  whieh 
t|ie  etolen  property  mmj  be  brought  vy  the  offender. 

Respondent  stole  a  horse  in  Washington  territory,  and 
with  it  crossed  ibe  Columbia  river  into  Wasoo  county,  Ore- 
gon. He  was  there  apprehended,  indicted  for  larceny  in  that 
county  at  the  December  term,  1868,  and  on  trial  was  con- 
victed and  sentenced. 
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His  counsel  at  the  trial  asked  this  ipstraotion :  *T1  the  jniy 
believe  that  defendant  stale  the  horse  in  Washington  terri- 
tory, they  conld  not  find  him  guilty  of  a  larceny  in  Oregon." 
The  court  refused,  and  instructed  the  jury  that  'Ht  was  a 
continuing  offense ;  and  if  the  property  was  stolen  in  Wash- 
ington territory  and  brought  into  Oregon,  it  was  a  larceny  in 
Oregon.'' 

Defendant's  counsel  excepted  to  the  refusal  of  the  one  and 
the  giving  of  the  other  instruction,  and  appealed. 

0.  B.  Meigs,  prosecuting  attomeyi  for  respondent 

(7.  Xr.  Woods,  Ssq.,  for  appellant 

Bt  thb  Coubt.  Larceny  is  an  offense  attoonunon  Isw, 
and  it  continues  and  accompanies  the  thing  stolen,  frcMn  one 
State  to  another,  as  it  does  from  one  countg^  to  another  in  the 
same  State. 

'^  T%Le  decisions  in  the  r^^insdavd  States  are  Afferent  TSew 
York,  Pennsylvania,  Kentucky  and  Tennessee,  held  that  the 
offense  would  not  continue  if  the  original  taking  was  with- 
out the  State,  as  the  offence  would  be- beyond  the  jurisdiction 
of  their  courts.  Massachusetts,  Connecticut,  North  Carolina, 
jtfoiyl^nd,  Ohiny  and  Verxaont) .  aiaintain  llie  same  vi«rw  we 
now  have  taken. 

The  ruling  of  the  court  below  was  correct  and  judgment 
affirmed. 

Nora.— Bines  ths  abora  dseisioii  traa  madc^  «hs  Oode,  psaltd  la  ia04» 
provides  in  section  16,  page  444,  'tbai  whan  proper^,  luonioiislv  tskan 
by  buxslaiT,  robl^erj,  IsFoenj  or  embeszlement,  without  the  State,  is 
brought  into  It,  the  action  may  he  oommenoed  and  tried  in  any  eennty 
therSn,  into  whieh  sodi  proiiurty  nnj  bs  InoQilit'* 
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Supreme  Court  of  the  State  of  Oregon. 


September  Term,  A.  D.  1865 


FAINE  P.  PRIM,  Chirf Justice, 
ERASMUS  D.  SHATTtCK,  ) 
REUBEN  P.  BOISE,  I  u^n.^ 

RILEY  E.  STRATTON,  >«/ti«wcefc 

JOSBPH  G.  WILSON,  J 

R.  WILLIAMS,  Cltrk, 


JAMES    HEATHERLY,    Appellant,    v.    HADLET    & 

OWEX,  Bespondents. 

Appeal  from  Laaie  County. 

1.  Jurifldietion  on  appeal.    Motion  to  diflmiss. 

2.  On  failure  to  prosecute  appeal,  how  respondent  may  obtain  affirm- 


Respondsnts  filed  a  motion  to  dismiss  appeal  for  failure 
to  file  transcript,  and  for  judgment  of  affirmance.  Afl  ques- 
tions of  practice  under  the  Code,  the  court  made  these  rul- 
ings: 

1st.  That  after  failure  of  appellant  to*  file  transcript  on  the 
second  day  of  the  term,  this  court  could  have  no  jurisdiction. 

2d.  That  when  an  appeal  is  perfected,  and  the  transcript  is 
Dot  filed  as  required  by  law,  the  respondent  should  bring  into 
this  court  a  copy  of  the  notice  of  appeal  and  service  thereof, 
a  copy  of  the  bond  and  the  judgment  entry,  and  upon  filing 
these  certified  copies  in  this  court,  ask  for  an  affirmance  of 
the  judgment  Kbf* 

[2  Oregon]  (  117  ) 
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A.  M.  and  L.  M.   STABB^  Bespondenta,  y.  BENJAMIN 

STABK,  Appellant 

Appeal  from  Muttnomah  Ocunty. 

1.  A  patent  for  land  from  the  United  States  may  be  attacked  and 
let  aside  for  fraud. 

2.  What  color  of  title  sufficient  to  give  one  a  sufficient  standing  to 
impeach  patent. 

8.   Residence  and  cultivation,  under  the  donation  law  of  1850,  what? 

4.   Effect  ol  a  patent  issued  to  the  city  of  Portland. 

BsNjAMiN  Stabk  claimed  a  partof  thetown  site  of  thecity 
of  Portland,  as  a  donee  under  the  act  of  Congress  of  27th 
September,'  1860,  donating  landa  to  actual  settlers  in  Oregon. 
The  fourth  section  of  that  act  provides  that  in  order  to  obtain 
a  patent  from  the  United  States,  the  settler  shall  first  reside 
on  and  cultivate  the  tract  claimedfor  four  years  continuously. 
The  act  further  provides  that  a  notification  of  the  tract  claimed 
describing  the  land  and  stating  the  time  of  settlement^  shall 
be  filed  with  the  surveyor-general,  and  the  fact  of  a  contin- 
ual residence  and  cultivation  for  four  years  be  proven  to 
the  satisfaction  of  that  officer ;  and  when  such  continual  resi- 
dence and  cultivation  is  proved,  a  donation  certificate  from 
the  surveyor-general  shall  be  furnished  the  settler.  Stark 
obtained  a  donation  certificate  from  the  said  surveyor-gen- 
eral, dated  September  Ist,  1853,  in  which  is  the  following 
recital  of  the  proof:  After  describing  the  land,  the  certificate 
says  that  said  Stark,  '^having  proven  to  the  satisfaction  of 
the  surveyor-general  of  Oregon  the  fact  that  such  settlement 
was  commenced  on  the  1st  day  of  September,  1849,  four 
years  prior  to  the  date  hereof,  and  having,  in  pursuance  of 
the  requirements  of  the  seventh  section  of  the  act  aforesaid, 
established  by  two  disinterested  witnesses  the  fact  of  contin- 
ual residence  and  cultivation,  required  by  the  fourth  section 
of  said  act,"  &c.  In  accordance  with  this  certificate,  a  patent 


Sept.  1865]  Stabb  v.  Stabk.  119 

was  issued  to  Stark  on  the  8th  day  of  December,  I860,  in 
which  patent  reservations  are  made  in  favor  of  such  tracts  aa 
are  occupied  bj  persons  for  commercial  purposes  within  the 
limita  covered  by  the  patent  The  day  before  the  patent  to 
Stark  was  issued,  to  wit:  on  the  7th  day  of  December, 
1860,  a  patent  was  issued  to  the  authorities  of  the  city  of 
Portland,  in  trust,  for  the  several  use  and  benefit  of  the  occu- 
pants thereof,  according  to  their  respective  inter^ts,  under 
the  town  site  act  of  Congress  of  the  23d  of  May,  1844,  enti- 
tled "An  act  for  the  relief  of  citizens  of  towns  upon  the  lands 
of  the  United  States,  under  certain  circumstances."  The 
complainants,  the  Starrs,  say  that  Stark  threatens  to  eject 
them  firom  the  lots  in  question,  to  wU:  Lots  numbers  one, 
two  and  four,  in  block  number  eighty-one;  that  they  have 
been  in  the  oonstant  occupation  of  said  lots  since  1849,  using 
them  as  places  of  business  for  the  purposes  of  trade  and  com- 
merce, and  claim  that  they  have  a  right  to  have  their  title  per- 
fected under  the  city  patent;  and  further  say,  that  the  reason 
they  have  not  had  such  title  perfected,  is  that  the  legislature 
of  the  State  of  Oregon  has  passed  no  law  to  enable  the  city 
authorities  of  Portland  to  fulfill  said  trust. 

Stark  claims  that  said  patent  to  the  city  is  without  author- 
ity in  law,  and  can  give  claimants  no  standing  in  court  to 
claim  under  it 

From  the  decree  of  the  Circuit  Court  Stark  appealL 

Strong  dk  Wait,  of  counsel  for  appellant 

If.  W.  Chapman,  Bsq.p  of  ooonael  for  respondents. 

Boibb^  J.  Without  oindertaking  to  discuss  the  question  aa 
to  the  validity  of  the  patent  to  the  city,  as  against  that  to 
Stark,  had  it  been  obtained  without  fraud  against  the  govern- 
ment, I  think  the  claimants,  being  actual  occupants  of  these 
lots  in  good  faith,  and  occupying  Ihem,  for  purposes  of  trade 
and  commerce,  have  a  sufiicient  color  of  title  under  the  patent 
of  the  city  to  give  them  a  standing  in  a  court  of  equity  to 
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impeach  if  they  can,  the  patent  to  Stark,  on  the  ground  that 
the  same  was  obtained  from  the  government  by  fraud. 

The  fraud  alleged  in  the  complaint  is,  that  the  written  evi- 
dence of  four  years  actual  residence  and  cultivation  produced 
by  Stark  to  the  surveyor-general,  on  which  the  donation  cer- 
tificate was  issued,  was  false  and  fraudulent;  and  that  in 
fact  Stark  had  not,  on  the  10th  of  September,  1853,  remained 
on,  and  cultivated  said  tract  for  four  years. 

The  court^  after  having  examined  the  evidence  in  this  case, 
finds  that  the  findings  of  the  facts  in  the  case  by  Judge  Shat- 
tuck,  who  tried  the  case  in  the  court  below,,  are  correct,  and 
for  convenience  I  shall  adopt  them  here,  as  follows:  Facts — 
That  the  defendant  had,  during  the  time  between  September, 
184>9,  and  September,  1853,  a  mercantile  house  on  the  claim 
of  John  H.  Couch,  adjoining  the  tract  claimed  by  defendant, 
a  mercantile  house  in  San  Francisco,  California,  and  one  in 
New  Tork,  in  co-partnership  with  another  person ;  was  him- 
self a  merchant)  and  in  actual  charge,  and  managing  partner 
of  the  house  in  San  Francisco.  It  is  not  found  that  defendant 
had  any  house,  residence  or  place  of  business  upon  the  tract 
covered  by  his  patent  prior  to  the  fall  of  ,1850.  That  up  to 
1851  the  defendant  was  engaged  in  mercantile  business  and 
commerce  between  Portland,  San  Francisco  and  New  York, 
but  spent  the  greater  portion  of  his  time  at  San  Francisco, 
between  September,  1849,  and  September,  1850.  That  the 
defendant  was  in  Portland,  Oregon,  in  June,  1860  and  in 
August,  1850,  one  Sherman,  an  agent  of  the  defendant,  com- 
menced theoonstractioQ  of  abuilding  upon  the  tract  described 
in  defendant's  patent^  which  was  afterwards  used  as  an  office, 
and  was  occupied  by  defendant's  agent;  but  it  is  not  found 
that  defendant  himself  ever  occupied  this  building,  if  at  all, 
prior  to  October,  1850.  That  defendant  left  Oregon  in  Octo- 
ber, l'&60,  and  was  absent  in  the  Atlantic  States,  and  in  Cali- 
fornia until  somewhere  in  1857,  but  with  the  intention  of 
i^taming  to  Oregon,  and  of  making  a  home  on  the  tract 
named  in  his  patent    That  prior  to  his  departure  in  October, 
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1850,  the  defendant  caused  a  dwelling  house  to  be  erected  on 
the  tract,  which  was  leased  to  a  tenant,  and  occupied  by  a 
tenant  till  defendant's  return  in  1857,  and  occupied  by  de- 
fendant himself  as  a  boarding  place  or  residence,  from  his 
return  till  1861.  "That  portions  of  the  tract  were,  prior  to 
March,  1850,  divided  into  lots  and  were  occupied  at  that 
time,  and  have  been  up  to  the  commencement  of  this  suit 
occupied  for  purposes  of  trade  and  commence/*  "That  a 
part  of  the  premises  in  controversy,  to  wit :  Lot  number  two, 
was  occupied  by  the  plaintiffs  in  October,  1860,  and  has  con- 
tinued to  be  occupied  by  them  till  the  commencement  of  this 
suit  for  the  purpose  of  manufacturing  tinware. 

"That  the  other  portions  of  the  premises  in  dispute  have 
been  occupied  by  and  in  actual  possession  of  the  plaintiffs 
and  their  grantees,  claiming  adversely  to  the  defendant,  since 
some  time  in  the  early  part  of  1850. 

"That  the  plaintiffs  were  in  possession  of  all  they  claim  in 
the  complaint  on  the  7th  of  December,  I860,"  the  date  of 
the  patent  to  the  city  of  Portland. 

From  this  finding  of  the  facts,  it  is  obvious  that  Stark  had 
not  resided  on  and  cultivated  the  land  described  in  his  patent, 
for  four  years,  on  the  10th  of  September,  1868,  the  date  of 
his  donation  certificate,  for  he  had  no  house  or  place  of  res- 
dence  on  the  land  before  the  fall  of  1850,  so  that  the  testi- 
mony by  which  he  was  enabled  to  obtain  his  donation  certifi- 
cate from  the  surveyor-general  of  Oregon  was  not  true  in 
fact;  and  whether  the  witnesses  who  testified  to  these  facts 
were  mistaken,  or  willfully  false,  makes  no  difference.  It  was 
a  fraud  on  the  government  and  on  the  plaintiffs. 

As  to  the  question  of  residence  and  cultivation,  they  must 
be  actual  on  some  portion  of  the  land,  and  the  possession  of 
liie  whole  tract  must  be  an  adverse  possession;  that  is  to 
say,  a  possession  that  gives  the  claimant  control  of  the  whole 
premises  as  occupier  or  landlord.  As  the  patent  refers  to  and 
is  issued  on  the  donation  certificate,  we  cannot  inquire  into 
the  que8ti<m  of  the  right  of  Stark  to  complete  his  residence 
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after  the  date  of  his  certificate;  and  as  the  patent  of  Stark 
is  void  for  the  reason  that  his  residence  was  not  completed  at 
the  time  of  the  granting  of  the  donation  certificate.  The 
act  of  Congress,  relative  to  citizens  occupying  town  sites  for 
the  purposes  of  trade  and  commerce,  applies  to  this  land,  and 
the  patent  to  the  city,  being  unimpeached  by  a  better  title, 
will  be  held  valid  in  this  case,  so  far  as  to  protect  the  title  of 
the  plaintiffs. 

Decree  affirmed. 

Note. — This  case  was  reversed  in  the  Supreme  Court  of  the  United 
States  at  the  December  term,  1867.  That  court,  among  other  points* 
held  thus:  "The  mere  naked  possession  of  the  plaintiff  is  not  suffi- 
cient to  authorize  him  to  institute  the  suit,  and  require  an  exhibition 
of  the  estate  of  the  adverse  claimant,  though  the  language  of  the 
statute  is,  that  'any  person  in  possession,  by  himself  or  his  tenant,  may 
maintain'  the  suit.  His  possession  must  be  accompanied  by  a  claim  of 
right  that  is  founded  upon  title,  legal  or  equitable,  Ac 

''If  the  town  site  act  was  not  in  force  in  Oregon  before  the  right 
of  Stark  to  a  patent  of  his  donation  claim  became  perfected,  the  res- 
ervation of  the  patent  was  inoperative  and  void.  The  right  became 
perfected  when  the  certificate  of  the  surveyor-general  and  accompanying 
proofs  were  received  by  the  commissioner  of  the  general  land  office,  and 
he  found  no  valid  objection  to  them.  That  is  to  say,  if  the  donation 
act  of  1860  was  applicable  to  the  lands,  his  right  to  a  patent  became 
perfect  when  the  certificate  of  the  surveyor  and  accompanying  proof 
showed,  in  the  judgment  of  the  commissioner,  a  compliance  with  its 
requirements. 

"The  town  site  act  of  1844  was  not  extended  to  Oregon  until  the 
17th  day  of  July,  1854,  and  even  then  it  only  operated  to  exclude  lands 
occupied  as  town  sites  or  settled  upon  for  the  purposes  of  business  or 
trade,  from  a  donation  claim  which  had  not  been  previously  surveyed. 
Before  the  passage  of  this  act,  the  claim  of  defendant,  Stark,  had  been 
surveyed,  and  the  required  proof  of  his  settlement  and  continued  oeca- 
pation  and  lesidence  made,  and  such  steps  had  been  taken  as  to  perfect 
his  right  to  a  patent.  The  lands  embraced  by  his  claim  had  then  ceased 
to  be  the  subject  of  purchase  from  the  United  States  by  any  person, 
natural  or  artificial.  The  right  to  a  patent  onoe  vested  is  treated  by 
the  government,  when  dealing  with  the  public  lands,  as  equivalent  to 
a  patent  issued.  When  in  fact  the  patent  does  issue,  it  relates  back 
to  the  inception  of  the  right  of  the  patentee,  so  far  as  it  may  be  nee- 
essary,  to  cut  off  ini9rven\ng  claimants," 

"It  follows,  from  the  views  expressed,  that  the  plaintiff  derived  no  ti- 
tle or  estate  in  the  premises  in  dispute,  by  force  of  the  patent  to  the 
corporate  authorities  of  the  city  of  Portland."     [8.  0.  Rep.,  1M0.) 
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JOHN  B.  GAEEISOIT,  EespondeBt,  v.  CITY  OF  PORT- 

liANJ),  Appellant 

Appeal  frora  Multnomah  County. 

1.  In  the  fonnation  of  a  Jury,  a  Juror  haviiiff  besn  called  asd  «lud« 
leofled  peremptorily,  it  was  not  error  for  the  court  to  allow  the 
challenge  to  be  withdrawn  before  another  juror  had  been  called. 

2.  In  a  suit  against  a  municipal  corporation  for  damagee,  a  resident 
and  tax-payer  is  not  a  competent  juror. 

8.  A  judgment  will  not  be  reversed  for  error,  which  plainly  could 
not  haw  prejudiced  the  rights  of  parties. 

John  B.  Gabbison  brought  this  action  to  recover  damages 
from  the  city  of  Portland,  for  injuries  sustained  by  him  in 
consequence  of  falling  into  a  pit  or  unfinished  cistern^  the 
work  being  recent,  unknown  to  him,  and  negligently  left  by 
the  defendant's  servants  without  guard,  fences  or  lights  to 
prevent  passers  by  from  falling  into  the  excavation.  There 
was  a  verdict  for  the  plaintiff  for  $4,875.  Defendant  ap- 
pealed. 

W.  Strong,  Esq,,  of  counsel  for  respondent 

J.  H,  MUcheU,  Esq.,  of  coimsel  for  appellant 

Stbatton^  J.  Of  the  numerous  exceptions  taken  at  the 
trial,  but  three  have  been  relied  upon  in  the  ailment  of  ap- 
pellant's counsel,  and  these  only  will  be  considered. 

1st  Sherry  Ross,  a  juror  on  the  regular  panel,  being  called 
was  challenged  peremptorily  by  the  plaintiff,  but  immediately 
after  and  before  another  was  called,  or  before  the  juror  had 
retired,  the  plaintiff,  by  leave  of  the  court,  withdrew  his 
challenge,  to  which  the  defendant  excepted. 

Section  189  of  the  Code  provides  for  the  order  in  which 
challenges  are  to  be  taken;  but  if  the  statute  were  silent 
upon  the  subject,  they  would  naturally  fall  into  this  order. 
As  each  juror  must  be  disposed  of  before  another  is  called,  it 
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is  difficult  to  see  how  the  defendant  could  have  been  preju- 
diced by  the  action  of  the  court 

Judicial  proceedings  are  and  ought  to  be  in  ocmfonni^ 
with  the  provisions  of  law,  or  some  fe:ed  rules,  but  it  would 
be  pushing  the  rule  to  an  absurd  result  if  there  was  no  dis- 
cretion or  power  in  a  court  to  facilitate  its  business,  without 
incurring  the  hazard  of  a  reversal  of  its  judgments^  and  es- 
pecially when  the  record  discloses  no  state  of  facts  to  the  pre- 
judice of  appellant 

2d.  In  the  formation  of  the  jury,  the  plaintiff  interposed 
challenges  to  these  jurors  for  cause,  on  the  ground  that  they 
were  residents  and  tax-payers  of  the  city  of  Portland,  and 
interested  in  the  event  of  the  suit  The  challenges  were 
allowed  and  the  defendant  excepted. 

The  Code,  section  184,  subdivision  4,  leaves  the  question 
of  what  is  a  disqualifying  interest  to  the  common  law  rule, 
and  it  must  therefore  be  interpreted  in  the  light  of  adjudi- 
cated cases.  The  theory  of  a  trial  by  jury  is,  that  the  jurors 
shall  stand  absolutely  indifferent  between  the  parties  litigant; 
that  they  shall  be  as  free  from  interest  or  prejudice  as  it  is 
possible  for  humanity  to  be.  The  authorities  are  numerous 
and  uniform  to  the  effect  that  an  interest  in  the  event  of  the 
suit,  though  small  and  remote,  disqualifies  the  juror.  The 
jurors  set  aside  by  the  court,  being  tax-payers^  were  directly 
reisponsible  for  a  rateable  proportion  of  whatever  verdict 
might  be  rendered  against  the  city.  The  ruling  of  the  court 
below  was  in  conformity  with  the  current  authorities  and 
right 

As  to  the  last  point  urged  by  appeUant:  The  plaintiff 
called  as  a  witness  (Mie  Dr.  J.  A.  Davenport^  who  testified  to 
the  general  health  of  the  plaintiff  for  several  years  prior  to 
the  22d  day  of  October,  1862,  the  date  of  the  accident 

Upon  cross-examination,  the  physician  testified  that  the 
plaintiff  had  been  suffering  from  disease  during  the  tune 
referred  to  in  his  direct-examination,  whereupon  he  was 
asked  this  question  by  the  counsel  for  defendant:      ^^yhct 
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was  fhe  diaeaae  from  which  plaintiff  was  suffering  at  the  time 
referred  to  by  you  ?"  The  plaintiff  objected  to  the  question, 
and  the  objection  was  sustained  by  the  oourt  Inasmuch  as 
it  was  possible  that  the  answer  to  this  question  nught  have 
thrown  some  li^t  upon  the  physical  condition  of  the  plain- 
tiff at  the  time  of  the  alleged  injury,  and  therefore  might 
have  affected  the  question  of  damages,  the  answer  to  the 
question  should  have  been  received,  and  allowed  to  go  to  the 
jury,  and  the  refusal  was  error* 

The  object  in  the  examination  of  witnesses,  both  direct 
and  cross,  is  to  elicit  the  truilh,  to  get  all  the  facts  pertinent 
to  the  issue  before  the  jury,  and  when  that  is  done,  the  object 
aimed  at  is  accomplished;  and,  as  a  rule,  it  is  not  material 
from  which  side  it  comes.  The.  court  erred  in  suppressing 
what  might  have  been  an  important  fact,  and  the  defendant 
could  have  stood  upon  his  technical  advantage  had  he  chosen 
to  do  sow  At  a  subsequent  stage  of  the  trial,  the  witness  was 
called  by  defendant  himself,  and  the  same  question  was  put 
without  objection,  and  was  answered.  The  defendant  has 
not)  therefore,  been  damaged  by  the  action  of  the  court  in 
the  first  instance.  The  error  was  cured.  It  was  not  intended 
to  be  intimated  that  a  ease  might  not  arise  where  it  would  be 
error  to  drive  a  party  to  the  necessity  of  calling  an  adver- 
sary's witness  for  himself,  where  he  had  a  right  to  an  answer 
upon  a  cross^ezaminatioii. 

Judgment  is  affirmed. 


STATE  07  OREGON,  Bespondent,  ▼.  HENRY  BENJA- 
MIN, Appellant 

'Appeal  from  Wobco  Ommiif. 

L  '8eetl<m  S88  of  I3ie  oiiminal  Ck)de  does  not  repeal  eeetion  9  ol  tbs 
Ueense  law. 

a.  What  conetitutes  a  repeal  by  implication. 
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s; 


Henbt  Benjamin  was  indicted  for  violating  the  ninth 
tion  of  the  statute^  page  7Y3,  fifth  section  of  the  act  of  Janu- 
ary 18th^  1854,  regulating  licenses  to  sell  spirituous  liquors, 
which  section  provides:  "No  person  shall  keep  open  any 
house  or  room,  in  which  intoxicating  liquors  axe  kept  for 
retail,  on  the  first  day  of  the  week  commonly  called  Sunday.'' 

The  trial  resulted  in  the  conviction  of  defendant 

Denny  A  Hodghineon,  counsel  for  respondent 
/.  K.  KeUy,  Eiq.,  counsel  for  appellant 

Boise,  J.  At  the  trial  the  counsel  for  the  prisoner  asked 
the  court  to  instruct  the  jury  that  section  five  of  the  act  of 
1854,  was  repealed  so  far  as  it  relates  to  keepiog  open  a  house 
in  whidi  intoxicating  liquors  are  kept  for  retail,  which 
instruction  the  court  refused.  Counsel  for  the  prisoner  claims 
that  section  653,  page  564  of  the  Code,  repeals,  by  implica- 
tion, section  five  aforesaid. 

Section  658  provides :  "If  any  person  shall  keep  open  any 
store,  shop,  grocery,  ball-alley,  billiard  room^  tippling  house^ 
or  any  place  of  amusement,  or  shall  do  any  regular  business 
<%r  labor,  &c.,  on  Sunday,  he  shall,  on  conviction,  be  pun- 
ished," &c.  Are  these  provisions  so  inconsistent  that  they 
cannot  both  stand  f  Section  653  contains  no  words  descrip- 
tive of  this  offense,  and  cannot,  therefore,  by  implication, 
repeal  section  five.  To  repeal  an  act  by  implication,  there 
must  be  a  subsequent  statute  on  the  same  subject,  and  pro- 
viding for  the  same  subject  matter;  so  that  at  the  time  the 
legislature  enacted  the  subsequent  statute,  they  must  have 
intended  it  as  a  substitute  for  the  former.  Section  668  does 
not  provide  against  keeping  open  houses  in  which  intoxica* 
ting  liquors  are  kept  for  retail;  there  is  then  no  inoonsistenirf 
or  repeal  by  imi^oatiOtB. 

Judgment  is  affirmed. 
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STATE  OP  OiREQON,  Respondent,  t.  AUTSfiL  W. 

SWEET,  Appellant 

Appeal  from  Wasco  County. 

SmbesskmeBt  is  tibe  proper  name  of  that  erime,  wbm  «i  agani  fnnd* 

nlently  oonvertfl  the  money  of  his  employer.. 

Ansibi.  W.  SmBST  was  an  attorney  at  law,  and  in.  Hiat 
capacity  collected  some  nine  hundred  dollars  for  a  dienty 
Beuben  Breed.  This  money  so  collected,  Sweet  embezzled, 
ooverted  to  his  own  use,  and  failed  to  account  therefor. 

ft  Xr.  Woods,  Esq.,  counsel  for  appellant 

Denny  c0  Hodgki/nson,  counsel  for  respondent 

BoisE^  J.  The  indictment  charges  defendant  with  emhee- 
zlementy  calling  the  offense  by  that  namey.and.i:^off,s;uh0taxv 
tially  the  language  of  the  22d  Section,  page  216  of  the 
Siaiutes,  defining  the  offense.  The  statute  is  as  follows: 
*^If  any  agent  of  any  private  person  shall  embezzle  or  fraudu- 
lently covert  to  his  own  use,  without  the  consent  of  his 
employer,  any  money  which  shall  have  oome  to  hia  possession 
by  virtue  of  such  employment,  he  shall  be  deemed  to  hate 
committed  the  crime  of  larceny."  The  indictment  chargi^s 
the  prisoner  with  embezzlement^  setting  out  the  facts  con- 
stituting  the  crime,  and  the  prisoner  was  ooxividted 'on  the 
charge.  It  is  now  insisted  by  the  prisoner,  that  no  convicdcm 
could  be  had  on  such  a  charge^  for  the  reason  that  the  statute 
names  the  crime  as  larceny,  and  that  it  should  have  been  bo 
named  in  the  indictment 

The  statute  used  the  wordeinbezzleindescribiiigtfaeioffenBe^ 
It  says:  ''If  any  agient  shaU  embezzle  any  numey,  he  shall 
be  deemed  to  have  committed' larceny.^'  It  was  neosasaiy  to 
set  out  the  facts  in  the  indictment,  so  that  the  pitMif  would 
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correspond  with  the  facta  charged ;  and  if  theae  facts  charged 
describe  the  crime  as  defined  by  statute,  it  jLb  snffieient^  and 
the  calling  the  offense  embezzlement  in  the  caption  of  the 
indictment  does  not  constitute  a  variance  from  ihe  definition 
given  by  the  statute.  The  word '^larceny"  is  iised  in  the  statute 
simply  to  determine  of  what  degree  the  offense  shall  be,  and 
what  its  penalty.  It  says  simply,  embezstement  shall  be 
deemed  larceny,  that  is,  that  embezzlement  shall  be  equal  in 
fiaQT^itj  to  larowy.  I  think  the  word  embezzlement  des- 
cribes the  offense  charged,  and  that  it  was  not  the  intention  of 
ihe^  logialatnre  to  abolish  the  name  of  embezzlement  from  the 
catalogue  of  crimes,  but  only  to  say  tha^t  the  crune  of  embez- 
dement  should  be  equal  in  degree  to  larceny,  and  have  the 
aasoe  penalty  attaobed  to  its  commission. 

Judgment  affinned. 


JOHN  WHITEAKER,  ot  al.,  Appellants,  t.  WIL 

H.  HALEY,  Bespondent 

Appeal  from  Lane  Oouniy. 

1.  Rights  wmi  powsn  of  a  itate  over  domestic  taxation. 

t.  Domeotlo  turn  payable  in  gold  and  alver  oeia. 

3,  Confttmction  ci  a  statute,  which,  without  repealing  e: 
ntee,  changes,  materially,  the  order  and  elTect  thexeol 

Ok  the  17th  of  January,  1866,  plaintifis,  appellants^ 
dents  in  and  tax-payers  of  Lane  Ctanty,  Oregon,  tendered  to 
respondent,  then  sheriff  of  Lane  County,  and  tax-collector 
therein,  the. sums  of  money  assessed  against  each  of  plaintiffs 
for  State,  county  and  school  taxes  for  the  year  1864.  The 
AenS  had  a  properly  certified  tax  list  and  wamuit  The 
tender  was  made  in  IT.  S.  treasury  notes,  commonly  known 
aa  'Hegal  tsndar''  currency.  The  sheriff  refused  to  reoeiva 
llievmoaey  tendered,  or  give  nsoeipite,  aa  die  plaintiffs  elaiai 
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he  should  have  done.  Plaintiffs  sued  out  an  alternative  ^mt 
of  mandamuBy  and  at  chambers,  on  the  10th  daj  of  Feb- 
ruary, 1866,  the  sheriff  answered,  setting  forth  the  reasons 
why  he  had  refused  to  receive  said  money.  To  this  answer 
plaintiffs  demurred  for  insufficiency,  making  these  points: 

1st  The  act  of  the  legislature,  entitled  "An  act  to  pro- 
vide  for  the  disposing  of  the  several  kinds  of  money  in  the 
public  treasury,"  approved  October  2l8t,  1864,  referred  to  in 
sheriff's  answer,  is  void,  as  to  all  provisions  therein,  provid- 
ing for  the  Collection  of  taxes  from  tax-payers,  for  the  rea- 
son that  the  same  are  not  embraced  or  indicated  in  the  title, 
and  are  contrary  to  the  Constitution  of  Oregon,  in  reference 
to  such  provisions. 

2d.  The  second  and  third  sections  of  said  act,  which 
provide  for  the  payment  of  salaries  and  other  claims  in  coin, 
have  no  reference  to  the  duties  of  sheriff  in  the  collection  of 
taxes. 

3d.  The  act  amending  the  act  relating  to  '  assessments 
and  collection  of  taxes  has  no  reference  to  the  duties  of  the 
sheriff  in  the  collection  of  taxes,  but  only  provides  that 
county  treasurers  shall  pay  over,  in  gold  and  silver  coin,  the 
first  of  all  such  moneys  that  shall  come  into  their  hands. 
But  section  46,  which  is  the  only  section  referred  to  in  said 
act,  is  itself  repealed  by  an  "Act  relating  to  assessments,  and 
collection  of  taxes,"  passed  October  21,  1864. 

4th.  The  sheriff  admits  the  tender  of  lawful  money.  The 
act  last  above  referred  to  only  requires  the  sheriff  to  collect 
taxes  in  lawful  money. 

5th.  The  provision  requiring  coin  for  taxes,  has  no  appli- 
cation to  taxes  of  the  current  year,  as  alleged  to  have  been 
tendered. 

6th.  All  l^slation  of  the  State,  excluding  the  right  of 
the  tax-payer  to  pay  his  taxes  in  lawful  money,  is  void  and 
of  no  binding  foroej  the  same -being  in  contravention  of  the 
laws  of  Congress,  declared  to  be  valid  by  the  Supreme  Court 
of  Oregon.    (Term  a/  1868.) 

9  Oregon— 9 
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Hie  circuit  judge,  at  chambers,  overruled  the  demurrer, 
refusing  the  peremptory  writ  of  mandamus,  and  gave  judg- 
ment for  respondent,  and  plaintiffs  below  appeaL 

8.  ElUwarth,  Esq.,  for  appeUanta, 

L  The  appellants  allege  lliat  the  act  of  October  21,  1864, 
can  be  at  most  only  a  good  law  for  the  subject  matter  speci- 
fied in  its  title,  to  wit :  For  disposing  of  the  various  kinds  of 
money  in  the  public  treasury,  and  that  the  provision  in  the 
act  specifying  the  kind  of  money  in  which  taxes  shall  be  paid 
is  wholly  void,  being  in  violation  of  section  20,  article  4, 
Constitution  of  Oregon.  In  other  words,  that  the  subject  of 
collection  of  taxes  is  not  embraced  in  or  properly  connected 
with  the  subject  of  paying  out  moneys  of  the  public  treasury. 

1st  The  oflScers  who  collect  taxes  have  nothing  to  do  with 
paying  it  out  of  the  treasury,  and  would,  therefore,  have  no 
occasion  nor  be  at  all  likely  to  look  into  an  act  with  the  title 
referred  to.  One  object,  doubtless,  of  the  constitutional  pro- 
vision i&  to  make  it  unnecessary  in  many  cases  to  look  beyond 
the  title  of  an  act.  2d.  The  matter  of  collection  of  taxes  is 
finally  provided  for  in  another  act,  passed  at  same  session, 
a  lengthy  act,  comprehensive  and  exhaustive  in  all  the  details 
of  collection  of  taxes.  3d.  It  is  said  to  be  a  matter  of  history 
(see  journals  of  the  session  of  1864,)  that  the  words  gold  and 
silver  coin  were  stricken  out  of  the  general  tax  act,  and  it  is 
not  therefore  probable  that  the  same  legislature  would  have 
intentionally  inserted  so  important  a  provision  into  an 
obscure  act,  with  another  title,  but  that  it  was  passed  by 
reason  of  not  being  properly  indicated  by  the  title ;  another 
evidence  of  the  value  of  the  constitutional  provisicMi  referred 
to. 

IL  But  the  petitioners  claim  that  even  if  properly  entitled 
and  passed,  the  provision  under  contemplation  requiring 
taxes  to  be  paid  in  coin,  if  construed  as  by  the  sheriff  in  this 
case  to  exclude  other  lawftd  money  of  the  United  Staiea,  muat 
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be  held  to  be  in  nolatioii  of  ibe  act  of  Coogress  passed  Feb- 
ruary 25tby  1862.  That  act  of  Oongress  having  been  declar- 
ed constitutional  by  the  highest  judicial  tribunal  of  thidState, 
must  be  the  supieme  law  of  the  State,  any  State  law  to  the 
contrary  notwithstanding.  (Article  6,  Gongtitution  of  U.  S.) 
And  that  act  provides  that  the  money  therein  specified  (same 
as  tendered  in  this  action)  is  a  lawful  money ,  and  a  legal 
tendeir  for  all  debts  public  or  private,  with  ox|e  solitary 
exception,  viz.,  duties  on  imports.  A  tax,  if  a  debt^  clearly 
falls  within  the  scope  and  meaning  of  the  legal  tender  clause 
of  the  act  of  Congress;  and  because  this  is  so  the  Supreme 
Court  of  California  found  it  necessary,  in  the  case  reported 
(20  OaL.,  848),  to  hold  that  a  tax  was  not  a  debt.  One  of  the 
first  questions  to  be  determined  therefore^  is.  whether  that 
decision  is  good  law,  and  to  be  followed  by  this  court. 

1st  What  was  the  probable  intention  of  Congress  in  fram^ 
ing  the  act!  The  answer  would  seem  to  be  obvioua  that  it 
must  have  been  their  intention  to  make  the  act  absolutely 
universal,  the  only  exception  specified  being  that  of  debts 
due  to  foreign  nations  for  importations,  in  regard,  to  which 
we  must  be  governed  by  the  law  of  nations.  Ko  species 
of  debt  or  obligation  to  pay  money  within*  Xb/e  United  States, 
whether  between  individuals  or  individuals  and  the  govern- 
ment  being  excepted.  This  in  fact  is  an  essential  ingredient, 
if  not  a  sine  qua  non  in  the  creation  of  a  circulating  medium 
-with  a  legal  tender  property  attached  to  it,  that  it  should  be 
absolutely  without  exception  in  its  application.  To  allow  the 
law  itself  to  be  construed  different  ways  in  different  tribunals 
-or  different  localities  to  legislate  at  their  option  adversely  to 
the  permanent  law  of  the  land,  would  be  to  at  once  destroy 
ijie  whole  value  and  effect  of  the  law  itself. 

But  whether  this  general  inference  be  correct  or  not,  it  is 
plain  that  inasmuch  as  one  tax  or  duty  (for  they  are  ex- 
^angeable  terms)  to  wit,  that  on  imports  is  excepted,  then 
all  other  taxes  are  left  to  be  included  in  the  phrase  ^^debts 
3>ublic  or  private.'' 
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2d.  Has  the  State  the  power  of  designating  any  specific 
money  or  thing  in  which  taxes  shall  be  paid  to  the  exclusion 
of  lawful  money  {  To  this  appellants  say  no ;  that  this  ri^t 
of  taxation  is  a  clearly  defined  power.  It  is  not  the  right  of 
eminent  domain  by  which  private  property  can  be  taken  for 
public  use,  nor  is  it  the  police  power  under  which,  in  an  emer- 
gency, the  personal  services  of  the  citizen  may  be  required  for 
public  defense.  It  is  simply  the  right  to  exact  contributions 
in  money  to  carry  on  the  government  and  protect  soeiety, 
and  the  right  must  be  exercised  with  absolute  equality  and 
general  application ;  both  which  ingredients,  being  incorpora- 
ted in  the  Constitution  of  the  State  and  the  United  States^ 
show  that  it  is  not  an  inherent  rijght  of  the  government,  but 
is  the  result  of  an  implied  contract  between  tiie  individual 
and  the  government,  the  consideration  for  which  is  the  pro- 
tection afforded  to  the  former  by  the  latter. 

The  proper  authority  makes  tlie  levy  and  assessment^  but 
even  that  may  be  scrutinized  and  corrected,  if  wrong,  by  the 
individual ;  but  after  the  levy  which  springs  from  the  nfttore 
of  the  power  of  taxation,  and  after  the  time  for  amendment 
expires^  at  which  time  the  liability  of  tlie  tax-payer  becomes 
fixed,  then  the  Sta^  stands  in  the  same  position  as  any  other 
creditor,  must  seize  property,  give  due  notice,  and  publicly 
sell,  and  must  accept  redempticn  money  when  offered.  And 
any  lawful  money  that  will  in  law  extinguidi  the  claim  of 
any  other  creditor  must  also  satisfy  this  claim  at  any  stage  of 
the  proceeding. 

To  avoid  the  force  of  this  reasoning  the  Supr^ne  Court  of 
California  undertakes  to  give  several  attributes  of  a  tax,  to 
show  it  is  not  a  debt^  first  defining,  and  correctly,  that  ''a 
debt  is  a  sum  of  money  due  by  contractexpressedorimplied.^ 

They  say  a  tax  is  not  founded  on  contract,  but  we  have 
already  shown  that  it  is  the  result  of  an  implied  contract ;  and 
see  4  i\r.  7.  Appeals  Reports,  page  419 ;  18  N.  Y.  Appeab 
Beparts,  147 ;  Sedgtoieh  on  Oonst.  Zm»,  page  498. 

They  say  it  does  not  establish  the  relation  of  debtor  and 
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creditor.  This  is  simply  brgging  the  question  in  dispute,  but 
as  we  have  already  afaown,  is  an  enoneous  view ;  and  see  Ore- 
gon Reports,  page  858«  They  say  it  does  not  draw  interest 
This  is  an  error,  in  our  State  at  least ;  there  is  a  penalty  by 
way  of  per  cent  added  after  a  certain  delay,  precisely  analo- 
gous to  interest,  the  rate  being  regulated  entirely  by  statute, 
but  the  principle  being  applied  to  taxes  as  well  as  other 
debts.  See  sections  36,  37,  47,  49,53,  56,57,  65,66,  80,  and  94 
of  the  old  aot  relating  to  assessment  of  taxes,  in  each  of  which 
the  principle  of  interest  on  unpaid  taxes  is  fully  reoognized, 

And  they  say  further,  to  dose  the  list,  that  a  tax  is  not  the 
subject  of  attachment,  nor  liable  to  seiroBs.  In  regard  to 
which  it  may  be  said  that  neither  attachment  nor  setoff  are 
incident  to  any  debt  at  common  law,  but  only  by  statute ;  and 
the  statute  may  as  well,  whenever  the  legislature  so  provides, 
extend  the  same  provision  to  taxB& 

It  is  also  made  a  point  of  support  for  the  California  deci- 
sion that  Congress,  in  enumerating  the  various  kinds  of  dues 
to  the  United  States,  mentions  taxes  and  debts  separately,  as 
though  they  had  a  separate  meanii^.  But  so  also  are  debts 
and  demands  mentioned  separately ;  but  who  would  pretend 
that  because  of  that  mode  of  enumeration  a  debt  was  no 
longer  a  demand?  More  than  this,  it  is  of  no  consequence 
how  Congress  describes  dues  to  the  United  States  The  ques- 
tion which  oonoems  us  is  as  to  what  other  demands  are 
intended  to  be  embraced  in  the  legal  tender  clause,  and  thexe 
we  find  ^^all  debts  public  and  private,  except  duties  on 
imports. '^  As  before  remarked,  if  duties  (on  taxes)  are  not 
debts  then  why  was  the  exception  necessary  { 

'^AU  debts  must  certainly,  therefore,  include  taxes.  A 
debt,  according  to  Webster,  1  Bouviery  is  that  whidi  is  due 
or  owing.  A  tax  is  so  much  of  the  all^iance  we  owe  to  gov- 
ernment as  can  be  computed  by  dollars  and  cents.  This 
view  is  still  further  strengthened  by  the  fact  of  the  practical 
impossibility  of  collecting  taxes  in  coin.  After  the  act  of 
Congress  referred  to  was  ia  f oroe  eveiy  perscm  is  obliged  to 
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accept  the  new  issue  of  money  as  lawful  money  and  the  legal 
equivalent  of  gold  and  silver.  Henceforward  payments  of 
gold  coin  are  dispensed  with,  and  it  becomes  practically  unat- 
tainable; and  for  the  government  which  has  brought  about 
this  state  of  things  to  exact  gold  and  silver  from  the  tax-payer, 
after  placing  it  beyond  his  legal  reach,  would  be  more  cruel 
than  the  fabled  treatment  of  Tantalus,  and  more  oppressive 
than  the  Egyptian  master  who  required  the  Hebrew  slave  to 
continue  to  furnish  brick  after  depriving  him  of  straw.  No 
person  is  required  to  purchase  imported  goods.  If  he  chooses 
to  do  so  he  must  obtain  gold  to  pay  the  duty,  but  the  tax- 
payer has  no  choice.  He  must  pay  his  share  of  the  public 
burden  or  his  property  be  liable  to  sacrifice,  and  he  must  also 
be  allowed  to  pay  in  whatever  can  be  forced  on  him  as  lawful 
money.  Again,  suppose  his  property  is  exposed  for  sale, 
what  can  prevent  the  buyer  paying  the  purchase  price  in 
lawful  money  ?  The  act  of  October,  1864,  does  not  empower 
the  sheriff  in  selling  property  to  make  the  payment  of  coin  a 
condition  precedent.  For  his  power  to  sell  property  at  all  is 
derived  wholly  from  another  act  where  nothing  is  said  except 
purchase  money,  without  reference  to  the  kind  of  money. 
That  a  tax  means  simply  a  contribution  in  money,  see  6 
Johns,  N.  Y.,  92. 

The  authority  relied  on  by  the  California  court  (8  Kei^ 
calf,  520)  does  not  decide  that  a  tax  is  not  a  debt  at  all,  but 
simply  involves  a  question  of  set-off  under  a  special  statute. 

m.  But  the  act  of  October,  1864,  has  no  application  ta 
the  taxes  referred  to  in  this  proceeding,  for  the  obvious  rea- 
son that  the  taxes  were  levied  and  became  due  and  payable 
in  September,  several  weeks  before  this  act  was  passed. 

IV.  If  the  sheriff  should  rely  on  the  allegation,  in  hia  re- 
turn that  section  46  as  amended  in  October,  1864,  requires 
coin  to  be  collected  by  implication,  it  may  be  answered :  Ist 
That  section  46  has  no  reference  to  the  collection  of  taxes  by 
the  sheriff,  simply  points  out  the  duty  of  county  treasnrer  in 
paying  over.  2d.  That  section  46,  although  amended,  is 
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pealed  by  the  act  relatitfg  to  assessment  of  taxes.  8d.  That  no 
intendments  nor  inferences  from  a  State  Taw  shall  be  allowed 
to  contravene  or  destroy  the  manifest  provisions  of  a  law  of 
Congress. 

Wilson,  J.  Admitting  the  proper  snpremaf^  of  tibe  Oon- 
stitntion  and  laws  of  the  United  States  over  and  upon  all 
proper  subjects  of  legislation,  does  it  follow  that  Congress 
can,  in  any  way,  interfere  with  State  taxations,  either  as  to 
measure  of  assessment  or  as  to  the  manner  or  means  in  which 
oollection  thereof  may  be  made  ?  It  is  now  too  late  to  ques- 
tion the  rule  of  construction  of  the  rights  and  powers  of  the 
general  government  or  to  establish  a  different  one.  That 
government  acts  alone  by  delegated  authority,  and  can  exer- 
cise no  other  than  such  as  may  be  necessary  to  carry  fully 
into  effect  some  granted  power.  In  doubtful  or  disputed 
questions,  if  the  Constitution,  or  proper  legislation,  does  not 
adequately  define  them,  or  if  adjudication  thereof  has  not 
already  been  made ,  we  must  follow  the  general  rule  for  con- 
struing statutes;  and  when,  from  the  statute  or  the  instru- 
ment itself,  the  meaning  i^  not  dear,  recourse  must  be  had  to 
the  peculiar  views  and  motives  controlling  its  f  ramers,  at  the 
time  of  forming  the  Constitution  or  enacting  the  law,  the 
question  then  becomes  one  of  intention.  The  only  provisions 
in  the  Constitution  of  the  United  States  referring  to  the  sub- 
ject of  taxation  to  which  it  is  needful  to  refer,  are  these : 
Article  1,  section  8.  "The  Congress  shall  have  power  to  lay 
and  collect  taxes,  duties,  imposts  and  excises;  to  pay  the 
debts  and  provide  for  the  common  defence  and  welfare  of 
the  United  States."  Subdivision  7,  section  8.  "To  make  all 
laws  which  shall  be  necessary  and  proper  for  carrying  into 
execution  the  foregoing  powers."  Section  "9,  same  article: 
'^o  capitation  or  other  direct  tax  shall  be  laid,  unless  in 
proportion  to  the  census  or  enumeration  hereinbefore  directed 
to  be  taken."  "No  tax  or  duty  shall  be  levied  on  articles 
exported  from  any  State."    Secti<m  10,  same  article;    ^^o 
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State  shall  coin  money^  emit  bills  of  oredity  or  make  any- 
thing but  gold  and  silver  coin  a  tender  in  payment  of  debta. 
"No  State  shall,  without  the  consent  of  Onigresa^  lay  any 
imposts  or  duties  on  imports  or  exports^  except  what  may 
be  absolutely  necessary  for  executing  its  inspection  laws/' 
Section  10,  of  the  amendments,  contains  the  limit  and  rule: 
'The  powers  not  delegated  to  the  United  States  by  the  Con- 
stitution, nor  prohibited  by  it  to  the  States^  aie  reserved  to 
the  States  respectively,  or  to  the  people." 

These  contain  the  affirmative  powers  given  to  Congress, 
and  define  what  a  State  may  not  do.  Congress  has  power  to 
lay  and  collect  a  tax.  A  State  may  not  lay  imposts  or  dutiea 
on  imports  or  exports^  with  a  single  excepti<m.  Congress 
has  not  power  to  lay  and  collect  all  taxes^  dse  why,  in  tibe 
same  sentence  almost,  prohibit  the  States  from  laying  cme 
kind  of  an  indirect  tax!  Does  not  that  prohibition  admit 
that  the  right  is  in  the  States  to  levy  and  <x>llect  all  oiher 
taxes,  proper  for  their  maintenance?  What  is  daimed  in 
that  behalf  by  the  f  ramers  of  the  Constitution  !  For  conve- 
nience, we  cite  from  the  opinion  of  the  circuit  judge :  In  the 
33d  and  34th  numbers  of  the  Federalist^  Alexander  Hamil- 
ton has  very  clearly  defined  the  extent  of  the  powers  of  the 
general  government,  and  of  those  of  the  individual  States 
in  matters  of  taxation.  He  says :  'Thou^  a  law,  theref ore^ 
laying  a  tax  for  the  use  of  the  United  States  would  be 
supreme  in  its  nature,  and  could  not  be  legally  opposed 
or  controlled;  yet,  a  law  abrogating  or  preventing  the 
collection  of  a  tax  laid  by  authority  of  a  State,  imless 
upon  imports  or  exports,  would  not  be  (he  supreme  lavf 
of  the  land,  but  an  usurpaiion  of  a  power  not  granted 
by  the  Constitution"  *  *  "the  inference  from 

the  whole  is  that  the  individual  States  would,  under  the  pro- 
posed Constitution,  retain  an  independent  and  uncontroUabU 
auihorily  to  raise  revenue  to  any  extent  of  which  they  may 
stand  in  need,  by  every  kind  of  taxation  except  dutiea  om 
imports  and  exports;"   and  this,   he  say^   '^vecsonciles  an 
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indefinite  constitutional  power  of  taxation,  with  an  adequate 
and  independent  power  in  the  States  to  provide  for  their  own 
necessities."  Could  there  he  a  plainer  or  more  clear  defining 
of  the  limits  to  the  power  of  the  general  govemnfent  and  of 
the  respective  States  over  that  subject;  made,  too,  by  one 
who  had  more  to  do  with  shaping  the  character  of  the  Consti- 
tution of  our  land  than  had  any  other  person,  by  one  noted 
for  his  liberal  construction  of  constitutional  power,  and  who 
carried  federal  authority  to  its  utmost  limit,  and  was  often 
charged  with  restricting  the  rights  of  the  States  t  There  was 
no  gainsaying  of  this  view,  and  hence  we  may  infer  rightly 
that  Madison,  Jay,  and  his  fellow  statesmen,  coincided  fully 
with  and  assented  to  its  correctness  in  extent  and  principle. 
Again,  the  power  over  State  taxes  is  nowhere  expressly  given 
to  Congress,  nor  is  it  expressly  prohibited  to  the  States,  con-^ 
sequently  section  ten  of  the  amendments  yields  that  power  to 
the  States.  It  was  rightly  considered  by  the  convention  to 
be  a  matter  peculiarly  belonging  to  the  States,  and  if  so,  as 
to  the  time  of  levy  and  amount,  then  equally  as  to  the  means 
by  which  the  tax  when  levied  could  be  paid.  If  a  State 
should  deem  it  necessary  to  lay  a  tax  at  a  certain  season  of 
the  year,  and  provide  for  its  collection  in  the  products  of  the 
soil,  or  in  the  physical  services  of  its  citizens,  we  know  of  no 
power  on  earth  possessing  the  right  of  interference  or  prohi- 
bition; and  the  moral  obligation  exists  why  a  State shouldpay 
its  creditors  in  coin,  there  is  no  power  that  can  enforce  it,  and 
Congress  could  in  no  way  interfere.  (State  Treasurer  v. 
Wright,  28  lU.,  612.)  The  revenue  is  the  life  of  the  State,  and 
for  Congress  to  say  when  and  where  and  in  what  manner  it 
must  be  laid  and  collected,  in  other  words,  to  say  when  a 
State  should  breathe,  would  be  giving  Congress  the  sole 
power  of  life  and  death  over  a  State.  What  are  the  other 
rights  worth,  when  that  upon  which  its  life  depends  is  denied. 
Interference  as  to  any  one  of  the  incidents  of  levying  and 
collecting  taxes,  would  as    effectually  take  away  State  inde- 
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pendence  as  it  would  to  wholly  deny  the  right.  (Dobbins  v. 
Comrs.  of  Erie  Co.,  14  Curtis,  8.  0.,  373.) 

The  Supreme  Court  of  Oregon,  at  its  September  term  1864^ 
held  aa  constitutional  the  act  of  Congress  providing  for  the 
issue  of  treasuiy  notes,  and  of  course  those  notes  are  applica- 
ble as  money,  and  as  legal  tender  for  the  payment  of  all 
matters  upon  which  the  United  States  Congress  properly  and 
fairly  legislated.  If  our  first  position  is  true,  then  Congress 
could  not,  and  did  not  make  those  notes  an  absolute  discharge 
for  State  taxes ;  that  would  remain  with  the  States. 

Assuming,  however,  that  Congress  might  have  made  them 
such  a  legal  tender  as  would  apply  to  the  payment  of  such 
taxes.  Was  there  any  such  legislation  f  Or,  on  the  other  hand, 
was  there  a  want  of  such  legislation,  on  the  part  of  the  State 
of  Oregon,  as  would  make  these  notes  inapplicable  to  the  case 
in  hand  ?  The  existence  of  either  might  sustain  the  appellant's 
daim.  If  our  position  be  correct,  there  might  be  kinds  of  le- 
gal money  which  the  State  could  say  directly,  or  by  presump- 
tion of  law  indirectly,  were  inappUcable  to  payment  of  taxes, 
or  could  by  law  make  its  taxes  payable  only  by  personal  ser- 
vice, or  in  certain  kinds  of  property.  As  the  kw  now  stands^ 
the  taxes  are  payable  in  money;  and  the  sheriff  is  required  to 
collect  them,  taking  therefor  legal  monqr,  or,  as  we  hold, 
money  made  applicable  for  that  purpose.  A  brief  examina- 
tion of  the  act  of  Congress^  providing  for  the  issue  of  treasuiy 
notes,  will  show  that  State  taxes  are  not  included  in  the  sub- 
jects to  the  dischaige  of  which  those  notes  are  made  legal 
tender.  Previous  to  the  act  of  1861,  gold  and  silver  coin  were 
undoubtedly  the  only  legal  tender  in  Oregon;  the  constitu- 
tional prohibition  that  no  State  could  make  anything  but 
gold  and  silver  a  legal  tender,  had  never  been  modified.  By 
the  provisions  of  that  act^  and  as  construed  by  our  courts  a 
new  currency,  became  a  legal  tender;  to  what  extent!  As 
changing  the  existing  order  of  things^  its  provisions,  creating 
a  limited  currency,  are  to  be  strictly  comfriMl  in  determining 
haw  far  tbqr  changed  the  relation  of  debtor  and  creditor,  and 
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of  State  and  citizen;  and  that  enrrency  would  )be  a  legal 
tender  only  so  far  as  is  clearlj  pointed  oat  in  that  law. 
Congress  can  change  the  currency^  but  the  extent  of  that 
change  must  be  definitely  expressed.  It  cannot  repeal  or 
oyerride  State  laws,  unless  the  latter  are  so  inconsistent  or 
repugnant  to  the  constitutional  act  of  Congress  as  to  prevent 
the  conclusion  that  both  may  stand  by  fair  construction.  The 
books  define  taxes  as  a  contribution  levied  or  imposed  by  gov- 
ernment upon  citizens  or  individuals  for  the  service  of 
the  State.  With  us  they  mean  the  poll  and  property  assess- 
ment of  the  statute.  They  do  not^  certainly^  come  within  the 
meaning  of  public  or  private  debts.  They  have  none  of  the 
characteristics  of  a  debt.  A  debt  is  something  arising  from 
and  due  upon  contract;  and  before  an  enforcement  of  that 
something  due  can  happen^  there  must  come  the  processes  of 
the  law  and  the  solenm  adjudications  of  the  courts.  A  tax 
is  a  judgment  in  its  inception,  fixed  without  the  consent  of 
the  tax-payer;  perhaps  without  his  knowledge,  as  to  assess- 
ment^ levy  and  collection;  it  needs  not  the  issuance  of  an 
execution  to  enforce  it;  if  not  paid  in  due  time,  penalties 
follow;  and,  willing  or  not,  upon  default^  the  delinquent's 
personal  property  passes  by  collector's  sale  to  the  purchaser, 
or  he  loses  the  title  to  his  real  estate.  There  is  none  of  the 
mutality  which  enters  into  a  cmtract,  and  none  of  the  legal 
incidents  of  a  debt;  are  not  subject  to  attachment^  are  not 
o£F-sets,  bear  no  interest,  and  need  no  solemn  acts  of  courts  to 
enforce  them.  It  is  clearly  confessed,  upon  the  reading  of  the 
act  of  1&61,  that  taxes  and  debts  are  distinct  subjects.  The 
section  declares  that  the  treasury  notes  are  payable  for.  all 
taxes,  internal  duties,  excises,  debts  and  demands  of  every 
kind  due  to  the  United  States,  except  for  interest  on  bonds 
and  notes.  So  far  as  the  United  States,  are  concerned,  then, 
there  can  be  no  doubt  of  the  extent  of  their  limited  applica- 
bility. It  first  menticms  the  subject  of  taxes,  and  then,  in  the 
same  conneeticm,  enumerates  debts  and  demands  of  eveiy 
kind.  Why  do  not  liie  latter  include  taxes^  if  taxes  axe  debtot 
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As  to  the  States  and  the  citizens  thereof^  the  language  of  the 
act  is  peculiar:  "And  shall  also  be  lawful  money  and  a  l^al 
tender  in  the  payment  of  all  debtSj  public  and  private,  within 
the  "United  States.'*  In  what  does  the  word  debts  in  the  latter 
differ  from  the  same  word  used  in  the  former  clause  of  the 
same  section  ?  There  it  stood  for  a  distinct  class  of  subjects 
from  those  including  or  relating  to  taxes.  What  court  will 
construe  that  a  statute  uses  an  essential  word  in  the  same  sec- 
tion in  two  wholly  different  meanings?  We  cannot  violate 
the  rules  of  construction  so  much  as  to  declare  that  the  two 
uses  of  Ihe  word  are  not  identical  in  meaning.  In  the  one 
case  the  word  debt  did  not  include  taxes,  and  in  the  other  it 
does  not  There  is  no  difference  between  a  United  States 
tax  and  a  State  tax,  save  in  the  authority  used  in  enforcing 
collection,  and  in  the  name.  We  must  grant  to  the  members 
of  Congress  common  sense  in  the  use  of  the  words  contained 
in  the  statutes  th^  frame.  The  doctrine  here  is  fully  sus- 
tained in  People  v.  Shearer,  80  Gal.j  645,  and  the  authorities 
there  dted. 

We  conclude,  then,  assuming  that  Congress  could  control 
a  State  as  to  the  kinds  of  money  in  which  its  taxes  were  to 
be  paid,  that  Congress  has  not  done  so  in  the  act  of  1861,  but 
has  carefully  refrained  from  such  interference,  leaving  it  for 
the  States  to  change  any  of  their  existing  laws  and  make  tibat 
money  applicable  or  not,  at  pleasure.  We  tiiink  Congress  has 
not  the  right  to  control  or  interfere  in  that  matter. 

As  to  the  third  point.  In  the  absence  of  any  provisions  of 
our  statute  as  to  the  kind  of  money  proper  for  the  payment 
of  taxes,  it  might  be  supposed  that  any  lawful  money  would 
satisfy  the  demand.  At  the  time  when  the  assessed  taxes  for 
the  year  1864,  became  due  and  payable,  the  Siatvies  of  Ore- 
gon, on  page  488,  section  82,  title  5,  in  the  latter  clause  of 
tlie  section,  provides  thus:  "And  the  sheriff  shall  in  all  cases 
pay  over  to  the  county  treasurer  the  full  amount  of  State  and 
school  taxes  in  gold  and  silver  coin.''  And  section  46^  same 
title,  page  441,  provided  that :    "On  or  before  the  first  Mon- 
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day  in  Febmary  of  each  year,  the  eeveral  county  tareaanrers 
in  this  State,  shall  pay  over  to  the  State  treasuieT  in  gold  and 
silver  coin,  the  amount  of  State  taxes  charged  to  their  respec- 
tive counties;  whidi  State  tax  shall  be  paid  out  of  the  first 
moneys  collected  and  paid  into  the  county  treasury."  Thus 
stood  the  law  under  which  the  assessment  and  apportionment 
had  been  made,  and  under  which  the  collector  for  a  long  time 
had  in  his  possession  the  lists  and  warrant  for  the  collection 
of  taxes,  and  should  have  enforced  the  same  before  the  tender 
in  this  case  was  made.  "No  mistake  could  be  made  as  to  the 
language  of  the  statute;  there  was  a  clear  and  certain  pro- 
vision that  certain  taxes  must  be  paid  by  the  tax-payer  in 
gold  and  silver  coin ;  and  it  makes  no  difference  in  this  case, 
that  odier  taxes  beside  the  State  and  school,  are  included  in 
the  sums  assessed  against  each  of  plaintiffs,  since  the  whole 
amount  is  a  unit  and  no  cbjectiofi  is  made  to  our  so  consider- 
ing it.  The  statute  provided  a  heavy  penalty  if  the  sheriff 
did  not  pay  over  all  the  money  by  him  so  ooUeoted,  and  at 
the  same  time  provided  that  he  muat  pay  it  over  in  gold  and 
silver  coin ;  and  in  another  section,  requires  the  county  treas- 
urer to  pay  over  by  a  certain  day,  the  State  tax,  out  of  the 
first  moneys  collected  aild  paid  into  the  eouhty  ttenrnxry,  and 
they  must  make  that  payment  in  gc^d  and  silver  coin.  If 
any  other  than  goid  or  silver  coin  could  be  paid  ctn  taxes,  and 
the  treasury  filled  with  cloth  or  paper  dollars,  how  could  the 
treasurer  pay  over  gold  and  silver  coin.  A  heavy  penalty 
rested  upon  both  the  sheriff  and  treasurer  to  pay  coin,  and 
no  other  construction  oould  satisfy  the  law,  than  that  the 
State  and  school  taxes  must  be  paid  in  coin.  Plaintifiis  claim 
that  these  sections  have  been  repealed,  admitting  to  ^me 
extent  that  under  those  statutes  taxes  were  made  payable 
only  in  ooin* 

On  ^e  2l8t  day  of  October,  while  the  collecting  officers 
of  tile  diffemt  eoontiea  were  collecting  taxes  in  gold  and 
flihrer  coin,  tiie  legislative  assembly  interfered  BojMwhat  witii 
Hie  esislang  laws.    They  passed  an  act  entitled  /To  provide 
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for  the  disposing  of  llie  several  kinds  of  money  received  into 
the  public  treasury;''  in  one  clause  of  the  first  section, 
requiring  that  all  taxes  should  be  collected  and  paid  in  gold 
and  silver  coin,  and  not  otherwise ;  and  in  the  second  clause, 
that  the  county  treasurer  in  each  county  shall  transmit  to 
the  State  treasurer  the  amount  of  the  taxes  which  may 
accrue  in  that  county,  in  the  gold  and  silver  coin  of  the 
United  States,  and  not  otherwise;  and  section  second  pro- 
vides that  all  salaries  and  claims  against  State  or  municipal 
corporations,  must  be  discharged  in  coin,  or  its  equivalent 
It  is  claimed  that,  under  section  20,  page  106  of  the  Code, 
these  sections,  so  far  as  they  treat  of  the  collection  of  taxes, 
are  not  constitutional,  that  subject  not  being  embraced  in 
the  title  of  the  act.  Passing  that  question  for  the  present, 
we  find  that,  on  the  same  day,  the  assembly  passed  an  act 
amending  section  46,  tith  5,  of  the  act  of  1854,  enlarging 
the  time  for  the  return  of  money  by  the  county  treasurer, 
and  still  requiring  their  payment  to  be  in  coin.  On  the 
same  day  the  assembly  passed  a  general  act  repealing  titles 
five  and  six  of  the  act  of  January,  1854,  which  titles  origi- 
nally included  sections  thirty-two  and  forty-six,  above  refers 
red  to,  so  that  three  acts  referring  to  the  same  subject  were 
passed  on  the  same  day.  We  hold  that  section  forty-six  of 
the  act  of  1654  was  not  repealed  by  the  act  repealing  titles 
five  and  six  since  that  section  had  been  carved  out  and  pre- 
served as  a  law  by  a  distinct  amendatory  act  The  same  obli- 
gation remained  upon  county  treasurer  to  pay  over  moneys 
to  the  State  treasurer  in  coin  as  before ;  in  other  words,  the 
State  tax  must  come  in  coin,  and  in  no  other  way. 

A  change  was  made  in  secticm  thirty-two,  striking  Ofat  tiie 
clause  that  the  sheriff  was  to  pay  over  State  and  sdiocd  taxes 
in  gold  and  silver  coin,  and  enacting  a  more  sweeping  clause 
in  the  act  claimed  as  unconstitutional.  There  can  be  no 
question  bat  that  clause  second  of  section  one  of  the  act  of 
October  SI,  1864,  providing  for  the  disposal  of  the  sevciral 
kinds  of  money  received  into  the  public  treasury,  is  oonsttl- 
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ent  with  the  Constitation.  Then  that  darbse  and  eection 
forty-six  were  both  in  force  from  and  after  October  21,  1864. 
Without  disposing  of  the  question  as  to  the  inconsistency  or 
constitutionaKty  of  clause  first  of  section  one  of  the  act  of 
October  21,  1864,  we  find  that  full  assessment  and  apportion- 
ment, and  partial  collection  of  the  taxes  of  1864  had  been 
made,  while  all  the  provisions  of  the  old  law  were  in  foD 
force,  in  our  judgment  clearly  requiring  payment  of  taxes  to 
be  made  in  coin.  We  find  still  the  same  provisions,  except- 
ing that  of  section  thirty-two,  existing  in  the  present  law ; 
twice  distinctly  requiring  the  county  treasurer  to  pay,  out  of 
the  first  moneys  collected  on  taxes,  the  State  tax  in  gold  and 
silver  coin ;  and  so  far  as  concerns  this  case,  we  may  treat  all 
ibe  taxes  assessed  as  State  taxes.  These  provisions  most 
clearly  require  such  taxes  to  come  into  the  county  treasuries 
in  coin  only;  since  out  of  the  first  of  that  money,  and  in  the 
same  hind  as  received,  the  county  treasurers  must  pay  gold 
and  silver  coin  to  the  State  treasurer. 

On  the  aist  of  October,  1864,  and  since  October  lOliiy 
1860,  the  county  treasurers  had  been  the  collectors  of  taxes  in 
each  year,  until  the  1st  day  of  January,  succeeding  each  asr 
sesement 

Apart  from  the  clause  in  first  section  of  the  act  of  1864, 
now  questioned,  we  hold  that  the  law  of  the  land  clearly  pro- 
vided that  the  State  tax  at  least  should  b^  paid  in  gold  and 
silver  coin. 

This  fully  decides  the  case  here  as  in  the  court  below. 

Upon  the  hearing  in  this  court  no  counsel  appeared  for  the 
respondent^  and  we  have  thus  far  in  our  decision  discussed 
tlp^  questions  r^sed  by  counsel  for  appellantai 

The  po^itiona  we  take  are  these: 

Tliat  Congress  has  no  legal  or  ccmstitutional  power  or 
authority  to  interfere  with  State  taxes>  either  in  amount, 
assessment,  collection,  or  means  of  payment  That  Congress 
did  not  attempt  so  to  do  in  tiie  passage  of  the  legal  tender 
act  of  18j61.    That  the  act  of  Congresa  making    treasoxy 


( 


144  WnjJAMfl  V.  BHxiar.  [2  Oregon 

notes  a  l^al  tender  is  limited  in  its  applicability  and  com- 
pass. 

That  the  statutes  of  the  State  of  Oregon  provide  for  the 
payment  of  its  taxes  in  coin, 

Thongh  not  particularly  mentioned  in  the  argument  of  the 
•case  or  in  the  consultations  of  the  justices,  I  deem  it  proper 
to  present  here  that  view  which  I  take  of  the  question  and 
which  I  think  would  have  saved  the  full  discussion  of  the 
question  of  what  is  andwhat  is  not  contained  in  our  statutes. 
Without  discussion  I  will  state  the  reasoning. 

It  is  conceded  that  the  act,  making  treasury  notes  a  legal 
tender,  is  one  of  limited  application.  The  rule  for  the  ccm- 
fltrucdon  of  such  statutes  is  this :  It  must  be  confined  to  the 
subjects  to  which  it  is  clearly  and  expressly  applicable.  It 
did  not  expreesly  or  in  any  way  include  StatfB  taxes;  being 
silent  upon  that  subject.  It  then  did  not  change  the  existing 
laws,  customs  and  regulations  concerning  such  taxes.  The 
money  so  created  could  not  than  discharge  State  taxee^  until 
,tlie  Stfite  legislature,  exercising  a  proper  poy^er,  should  by 
ekiactmetit  make  it  applicable  and  sufficient  therefor. 

.  It  certainly  f<dlows  that  i^ven  in  the  absence,  of  any  State 
law  requiring  the  payment  of  taxes  in  coin,  they  could  not 
be  satisfied  by  1h^  offer  of  l^gal  tender  notes;  for  the  way  in 
which  tliey  had  pi^eviously  been  j)aid  was  not  changed  by  the 
act  of  Congress,  or  intended  to  be  interfered  with. 

The  judgment  is  aflSrmed. 


D.  W.  WILLIAMS,  Treasurer  of  Multnomah  OoonlT^ 
■pendent^  ▼.  A.  D.  SHELBY,  Appellant 

Appeal  from  MvUnomah  Oountjf. 

1«  AxL^hatitf  ol  Jnstios  ol  tte  psme  in  MsniiB. 

2.  Bonds  in  criminal  matters  are  atatntoiy. 

3.  Differenoe  in  eonstruction  betwatn  bonds  in  «Mi  sud  erImlMl 
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This  action  was  brought  to  recover  $500 j  tbe  penalty 
of  a  bond  executed  on  the  Gth  day  of  December,  1864, 
by  F.  Patterson,  as  principal,  and  A.  D.  Shelby,  as 
surety;  conditioned  for  the  appearance  of  Patter^n  before 
J.  F.  McCoy,  recorder  of  the  city  of  Portland,  to  fuwwcr  a 
charge  of  commission  of  assault  upon,  with  intent  to  disfig- 
ure one  Kate  Mason* 

The  charter  of  the  cily  of  Portland  gives  to  its  recorder 
the  jurisdiction  and  authority  of  a  justice  of  the  peace,  for 
the  county  of  Multnomah,  within  the  limits  of  the  eily  in 
both  civil  and  criminal  matters.  Patterson  having  failed  to 
^pear,  the  bond  was  declared  forfeited  and  judgme^it  had 
m  th^  lower  court  for  the  pen^ty. 

E.  Hogdhinson,  Esq.,  of  counsel  for  respondeat 

*W1^F.  TfirribU,  -Etq,,  of  counsel  for  appellant 

Pbim,  J.  The  crime  with  which  Patterson  was  charged 
was  a  felony ;  and  a  justice  oi  the  peace  had  no  authority  or 
jurisdiction  to  try  and  determine  the  case,  but  only  to  act  as 
a  coiiH  of  inquity)  with  authority  to  heefr  liie  pifeliA^  '"Uit'  tie 
purpose  of  ascertaining  whether  an  offeilse  had  been  commit- 
ted; and  whether  there  was  probable  cause  to  believe  the 
prisoner  guilty  thereof ;  and  if  so,  to  taki^his  l)ond  with  one  or 
more  sureties  conditioned  for  his  appearance  before  the  Circuit 
Court  to  answer  the  charge.    See  Statute^  of  1855,  page  246. 

The  fsondition  of  the  bond  in  question  is  that  Patterson 
appear  before  J.  F.  McCoy,  a  justice  of  the  ,peace,  on  the  7th 
day  of  Marefa  next,  to  answer  the  charge  of  an  assault  with 
intent  to  disfigure* 

There  was  no  statute  in  existence  at  the  time  of  this  pro- 
ceeding authorizing  a  justice  to  take  such  a  bond,  theirefore 
it  must  be  treated  as  void.  (7  Mcuss.,  280 ;  16  Mass.,  199 ; 
11  Mass.,  887;  28  Wend.,  47.)  ^ 

The  Circuit  Court  held  that,  although  there  was  no  statute 
ihen  in  existence  authorizing  the  taking  of  this  bond  by  the 
a^Oregon-^io 
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justice,  yet  it  might  be  sustained  and  held  valid  as  a  common 
law  undertaking;  that  the  discharge  of  the  principal  for  the 
time  being  was  a  suflScient  consideration  to  sustain  the  pro- 
mise ^nd  agreement  entered  into.  This  holding,  we  think, 
cannot  be  sustained  by  the  authorities ;  in  f  act,  none  have 
been  produced  to  that  effect  Authority  has  been  cited  to 
this  effect,  that  another  class  of  bonds    might   well  be  sus- 

•  tatned,'  frorti  their  form  and  structure,  without  the  aid  of 
statute.  Such  as  injunction  bonds,  replevin  bonds,  bail 
bonds,  in  civil  cases,  forthcoming  bonds,  appeal  bonds,  and 
all  such  as  are  made  payable  to  the  beneficiary  or  interested 

'  party.  Such  have  been  held  valid  at  common  law,  without 
resorting  to  the  statute  to  give  them  effect;  but  it  is  held 
otherwise,  in  eiiminal  eases.    (9  Tex(ia,  1.) 

•TudgmfiDt  lovcrosd* 


HABBIET  KCEfG,  and  others,  AppeUante^  r.  CITY  OF 

PORTLAND,  Respondent. 

Appeal  from  MuUnamah  County^ 

L  An  asseesineiit  upon  adjaoent  lots,  of  tb«ir  share,  lor  liaprowflMal 

of  a  street  is  in  the  nature  of  a  tax. 

t.  Meaning  given  to  the  word  taxation  in  section  82,  artiols  1,  of  tha 
State  (%iutitution,  is  that  it  applies  only  to  defraytiig  tha  geneial 
expenses  of  the  government. 

3.  The  legislature,  and  the  city  council  of  Portland,  under  legislative 
enactment  are  not  prohibitea  from  assessing  the  expense  of  a  atreat 
improyement  upon  the  lots  abutting  thereon. 

4.  It  is  in  tba  discretion  of  the  legislature  to  provide  tha  modo  of 
assessment  of  such  expense,  and  the  exercise  of  that  diaerattoB  Is 
not  reviewable  in  tha  conrta. 

Ok  the  15th  day  of  June,  1866,  the  mayor  and  oonmKm 

eonmcil  of  the  city  of  Portland,  for  the  purpose  of  making 

.imprpvementa^on  Front- street,  in  said  city,  passed  ordinanoe 

210,  declaring  the  cost  of  said  improvements^  and  tlurt  eftdi 
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city  lot,  abutting  on  Front  street,  was  liable  for  the  full  cost 
of  improving  one-half  of  said  street,  immediately  adjacent 
to  eadi  lot,  and  of  one-half  of  the  intersections,  where  such 
«xist.  The  amount  for  which  each  lot  became  liable,  under 
that  ordinance  was  entered,  as  provided  by  law,  upon  the 
docket  of  city  liens  of  the  city  of  Portland.  Plaintiff  being 
the  owner  of  lots  five  and  six,  in  block  one  hundred  and 
^igbt,  upon  Front  street,  and  the  other  persons,  plaintiffs, 
availing  themselves  of  a  joining  in  this  snit,  being  severally 
possessed  of  one  or  more  lots  upon  Front  street,  were  liable 
to  pay  said  assessments  made  and  entered  on  the  lien  docket, 
or  have  the  lots  sold  up6n  default  in  payment.  The  time 
within  which,  by  the  ordinance,  the  payment  should  be  made 
had  expired,  and  the  lots  were  ordered  to  be  sold  for  the 
amount  of  assessments.  Plaintiff  and  others  filed  a  con- 
plaint,  at  the  June  term,  1865,  setting  forfli  the  facts,  asking 
that  an  injunctions  might  issue  restraining  the  city  of  Port- 
land and  its  agent  irom  proceeding  farther  in  enforcing 
sale  of  lots;  claiming  that  the  tax  assessed  was  an  illegal 
one^  without  authority  of  law,  and  that  the  acts  of  the  city 
and  its  officers  were  improper  for  that  reason.  To  this  com- 
plaint the  city,  by  its  attorney,  demurred,  and  the  demurrer 
was,  by  the  circuit  judge,  sustained;  the  bill  of  complaint 
was  dismissed,  and  costs  adjudged  against  plaintiffs.  Plain- 
tififs  appealed  from  this  luling,  and  daim  it  was  erroneans, 
and  should  be  reversed  on  two  groimds: 

Ist  That  the  same  was  against  law,  and  contrary  to  equity. 

2.  That  the  court  erred  in  sustaining  the  demurrer,  and 
in  refusing  to  grant  an  injunction,  and  in  dismissing  the  biU, 
and  in  rendering  a  decree  for  ooets  against  plaintiffs. 

Strong  d  Trimble,  for  appellants,  insist: 

lat  That  the  Circuit  Court  had  full  jurisdiction  over  the 
fubjeot  matter  of  suit  (5  Mmn.,  54 ;  4  Kernoen,  9 ;  8  Mich., 
yi6',  19  O&u),  418;  10  Fw.;343.) 

3d.  That  the  rule  of  taxation  in  this  ease  is  in  contraven- 
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tion  of  section  33,  article  1 ;  of  section  1,  article  9,  and  of 
section  5;  article  11,  Constitution  of  Oregon. 

8d.  That  this  aseessonent  was  a  tax;  and  cite,  as  leading 
case,  4  Oamstockj  419,  where  sudli  assessments  were  held  as 
taxes,  and  overruling  previous  decisions.  (36  Barb.,  8.  (7. 
179,  193 ;  19  N.  Y.,  116-18 ;  2  BlacTc,  S.  C.  B.,  810.) 

4th.  Can  a  law  authorizing  specific  assessments  or  taxes 
stand  in  view  of  the  Constitution?  (5  Ohio  8.  JR.,  243;  10 
Wis.,  242,  282;  9  Dana,  618;  26  Missouri,  271;  8  Mick., 
276.) 

J.  H.  Mitchdl,  Esq.,  for  respondent 

let  That  before  a  court  should  declare  an  act  of  the  l^is- 
lature  unconstitutional,  a  case  must  be  piBsented  in  which 
Ihere  could  be  no  rational  doubt,  and  eites  1  Ohio  8.  B.,  82 ; 
1  Gowen,  450 ;  24  Barb.,  446 ;  and  oonstmction  sliould  be 
liberal ;  27  5»r6.,  8.  0.,  676 ;  17  N.  F%,  E.  8mUh,  285. 
It  may  be  antagonistic  to  certain  constitutional  provisions, 
and,  if  not  in  direct  or  necessary  conflict,  is  still  constitu- 
tional.   (24  Barb.,  8.  &.,  2*2 ;  8  Denio,  281.) 

2d.  State  legislatures  are  sovereign  over  general  and  local 
taxation,  unless  their  power  is  limited  by  the  Oonstitution. 
(8mdth's  Com,  on  Consiituiumal  Law,  261-266.) 

8d«  Claims  there  is  no  limitation  in  the  Constitution  of 
Oregon;  and  if  not  limited,  then  courts  cannot  review  what 
is  a  matter  of  discretion  of  the  legislative  autiiority.  (Bank 
of  Borne  v.  Village  of  Borne,  18  N.  Y.,  89 ;  8  Keman,  878 ; 
24  Barb.,  446;  4  Peters  U.  8.  0.,  614;  4  Wheaion,  428;  1 
Ohio  8.  B.,  187.) 

4th.  That  the  act  of  Ae  legislature  complained  of,  is  an 
exercise  of  the  power  of  taxation ;  but  that  the  term  taxation 
in  the  sections  of  our  Constitution  cited,  refers  wholly  to 
general  taxes.  Cites  many  authorities,  s(»ne  already  referred 
to:  24  Wendell,  66;  7  EiU,  28;  19  Ohio,  618;  11  Ofcca  & 
B.,  637 ;  25  Missovri,  698-505 ;  27  Mississippi,  222 ;  12 
Gal.,  4c11 ;  lb.,  83 ;  8  Mich.,  275,  286,  298 ;  and,  as  a  leading 
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ease,  Emery  v.  San  FrancUco  Oq»  Cth,  California  8up* 
Oourt,  Jfdy  term,  1865. 

WiLsoir^  J.  The  objection  made  to  the  juriediefcion  of  the 
CiTocdt  Court  over  the  subject  of  this  suit  iuTolves  an  exami- 
natioB  of  some  of  the  provisions  found  in'  the  charter  of  the 
city  of  PortianiL  For  it  is  admitted  by  respondent's  counsel, 
that  if  the  charter  made  a  tax  deed  prima  facie  evidence, 
excusing  its  holder  from  proof  of  the  proceedings  upon  which 
the  deed  v^as  made,  then  there  could  be  no  contest  as  to  the 
rightful  jurisdiction.  True  it  is,  that  courts  of  equity  will 
not  interfere  and  set  aside  evei^  paper  purporting  to  com- 
plete a  title  or  impose  a  lien ;  and  the  appearance  of  a  valid 
defect  in  the  proceedings  leading  to  its  execution,  does  not, 
is  a  rule,  give  the  right  to  invoke  the  aid  of  equity. 

Section  376,  of  the  Code,  in  creating  the  equity  side  of  our 
courts,  defines  the  grounds  upon  which  a  resort  may  be  had 
to  that  tribunal.  It  declares:  ^'The  enforcement  or  protect 
tion  of  a  private  right,  or'the  prevention  o£  or  redress  for  an 
injury  thereto,  shall  be  obtained  by  a  suit  in  equity,  in  all 
cases  where  there  is  not  a  plain,  adequate  and  complete 
remedy  at  law.''  It  makes  the  absence  of  a  proper  remedy  at 
law  the  main  requisite. 

In  this  suit  it  is  admitted  that  the  authority  for  making 
the  assessments^  or  Hens  upon  the  lots  of  plaintiffs,  come  from 
these  certain  sections  in  the  city  charter.  Section  86 :  "When 
the  probable  cost  of  the  improvement  (of  the  streets)  has  been 
ascertained  and  determined,  and  the  proportionate  share 
thereof  of  eadi  lot,  or  parcel  thereof,  has  been  assessed  as 
provided  in  section  84,  the  council  must  declare  the  same  by 
ordinance,  and  direct  its  clerk  to  enter  a  statement  thereof 
in  the  docket  of  the  city  liens."  Section  87:  "The  sum  so 
entered  is  to  be  deemed  a  tax  levied,  and  a  lien  thereon, 
which  lien  shall  have  priority  over  all  other  liens  or  ineum- 
brances  whatever.''  Section  189:  "In  any  action,  suit 
or  proceeding  in  any  courts   concerning  any   assessment  of 
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propertj,  or  levj  of  taxes  anthorized  by  this  act,  or  the 
collection  of  any  such  tax,  or  proceeding  consequent  thereon, 
such  assessment,  levy,  consequent  proceeding,  and  all  pro- 
ceedings connected  thisrewith  shall  be  presumed  to  be  regular, 
and  duly  done,  or  taken,  until  the  contrary  is  shown;  and 
when  any  proceeding,  matter,  or  thing,  is  by  this  act 
committed  to  the  discretion  or  judgment  of  the  council,  audi 
discretion  or  judgment,  when  exercised  or  declared,  is  final, 
and  cannot  be  reviewed,  or  called  in  question  elsewhere." 
Section  140:  ^'It  is  sufficient,  if  it  substantially  appear 
from  such  deed  that  the  property  was  sold  by  virtue  of  a 
warrant  from  the  city  of  Portland,  and  the  date  thereoi^ 
for  a  delinquent  assessment  or  tax,  and  amount  thereof, 
together  with  the  date  of  tfae  sale,  and  the  amount  bid  thereat 
by  the  purchaser."  From  these  sections,  together  with 
others  containing  kindred  provisions  we  may  easily  determine 
how  far  the  whole  matter  of  improving  the  streets,  and  pro- 
viding for  the  payment  thereof,  has  been  committed  to  the 
discretion  or  judgment  of  the  city  council ;  and  how  far  such 
action  affects  private  rights,  and  consequently  calls  for  inter- 
position of  legal  or  equitable  authority. 

When  the  cily  council  decide  upon  the  improvement  of  a 
street,  that  body  may  proceed  without  any  possible  hindrance 
or  objection  to  ascertain  and  determine  the  probable  coat  of 
making  the  s^une,  and  assess  upon  each  lot,  or  part  thereof, 
its  proportional  share  of  such  cost.  The  whole  of  the  matter, 
as  regards  expense  and  apportionment,  belongs  to  the  discre- 
tion or  judgment  of  the  council,  and  the  same  charter  declares 
that  discretion  or  judgment  as  final,  and  in  no  wise  review- 
able. Their  proceedings  are  to  be  taken  as  regular,  and  the 
sale  and  transfer  by  deed  stand  substantially,  and  we  might 
say  expressly,  as  prima  facie  evidence  thereof,  throwing  the 
burden  of  proving  the  irregularities  in  the  proceedings,  and 
the  invalidity  of  sale,  &c.,  upon  the  party  assailing  such 
deed.  Under  the  provisions  of  the  charter,  there  can  be  no 
way  to  correct  the  amoimt  of  assessment  or  interfere  with  ita 
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enforoeinenty  as  is  generally  provided  in  ta;iation  laws.  The 
assessments  are  inade  and,  hj  a  mere  entry  of  a  cleric,  become 
liens  upon  designated  pix>perty,  claiming  a  pricHdty  to  all 
other  liens,  and  call  for  a  warrant  and  consequent  sale ;  and 
the  deed  terminating  those  acta  is  valid  until  by  some  lawful 
means  it  may  be  attacked  and  set  aside.  The  deed,  too,  need 
contain  but  few  reciti^ls,  and  none  conceming  the  asaessme^nt 
and  acts  of  the  ooimciL  It  certainly  appears  to  be  a  <K>n^ : 
dition  of  liabilities^  rights,  and  remedies,  strictly  within  the 
rule,  as  claimed  by  respondent's  counsel,  which  could  proper^ 
ly  call  for  equitable  interference.  The  right  of  the  council  to 
commence  any  such  improvement,  and  make  the  expense  n 
valid  lien  upon  appellants'  property,  is  assumed,  and,  until 
the  contrary  is  shown,  is  proven  by  the  fact  that  there  is  a 
deed.  The  regularity  of  the  proceedings  are  established 
thereby  with  ^qual  force ;  the  probable  cost  and  the  propor- 
tionate amount  assessed  to  each  lot  as  ^ts  share  of  the  burden, 
being  within  the  discretion  and  judgment  of  the  council,  are 
established  beyond  successful  contradiction,  and  the  lot  owner 
is  in  proceedings  at  law  remediless.  "Set  only  has  hiei  no 
adequate  remedy,  but  no  remedy  falling  even  far  short  of 
comparative  relie£  Certainly  appellants  show  a  case  in  ftdl 
accordance  with  the  spirit  and  intent  of  section  376,  and  we 
cannot  doubt  their  right  to  institute  and  maintain  this  suit. 
Tipon  allegations  sustained  by  sufficient  proofs.  .  Precedents 
are  not  wanting  which  go  far  beyond  what  is  needful  to  de- 
cide this  point  now.  (6  Minnesota,  54;  4  Kernan,  9.)  And, 
in  suits  of  this  character,  courts  have  paid  little  or  no  atten- 
tion to  the  objection  to  the  jurisdiction.  (8  Michigan,  275; 
10  Wisconsin,  242;  19  Ohio,  41&) 

Our  considerations  are  directed  mainly  to  the  second  point; 
in  the  case,  over  which  counsel-  have  strenuously  cantestsd. 
Appellants  daim  that  the  apportionment  by  the  city  council 
to  eadi  lot^  or  part  thereof,  abutting  on  the  improved  street, 
of  its  share  of  the  expense  of  such  improvement  is  unoonati- 
tation^l,  and,  therefore,  that  all  proceedings   subsequent  to 
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such  apportionment  for  its  collection  are  illegal  and  a  trespass 
upon  appellants'  rights.  As  this  question  is  before  us  for  the 
first  time,  and  is  made  a  test  applicable  to  kindred  cases,  we 
have  carefully  considered  it,  and  have  gone  at  length  into  the 
investigation  of  decisions  elsewhere  made,  and  examined 
the  subject  in  all  its  bearings.  It  is  not  the  province  or  duty 
of  courts  to  declare  the  acts  passed  by  the  legislative  assem- 
bly to  be  unconstitutional  upon  ^unds  seemingly  reason- 
able ;  the  case  must  be  one  in  which  the  court  can  have  no  ra- 
tional doubt,  and  the  Constitution  of  our  State  is  to  be  liber- 
ally construed  in  upholding  the  constitutionality  of  statutes. 
(Ex  parte  McColhim,  1  Cowen,  450 ;  Clarke  v.  City  of  Bo- 
Chester,  24  Barb.,  446 ;  People  v.  Board  of  Supervisors  of 
Orange,  27  Barb.,  675 ;  17  N.  T.,  886.)  Otherwise  the  court 
usurps  the  place  of  legislatoiB  and  assumes  to  enact  laws. 

The  appellants  claim  that  the  assessment  or  apportionment 
made  by  the  city  council  upon  appellants'  lots,  if  authorized 
at  all,  must  be  so  by  reason  of  Hie  exercise  of  some  of  the 
powers  of  taxation  residing  in  the  law  making  authority; 
and  if  so,  then  that  it  contravenes  the  express  provision  in 
section  82,  article  1,  of  the  ConstihUion  of  Oregon,  which 
riads  thus  "and  all  taxation  shall  be  equal  and  uniform.'^ 
Bespondent  admits  that  it  oomes  from  that  source,  and  has 
no  connection  with  the  other  kindred  power  of  a  State  over 
property,  the  right  of  eminent  domain.  This  claim  and 
admission  narrows  the  inquiry  to  Ah:  Does  that  section 
cover  taxation  or  burdens  for  all  purposes ;  general  and 
local ;  State  and  municipal ;  revenue  and  benefit  f  The  con- 
stroction  of  State  Constitution  is  vridely  different  from  that 
to  be  given  to  the  Constitution  ofthe  United  States.  The  latter 
is  sole  source  of  power  and  authority  for  the  national  govern- 
ment, granted  and  delegated  by  those,  in  whom  the  original 
powers  were  acknowlodged  to  have  existed ;  and  who  were 
not  divested  of  any  of  that  authority,  save  as  was  plainly  set 
forth  in  the  instrument  itself.  In  the  former,  it  is  fairly 
the  reverse ;  the  people,  acknowledged  to  be  soverdign,  framed 
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it  as  a  restriction  upon  such  powers  as  might  be  needed  bj 
the  legislature  over  subjects  enumerated  therein.  On  all 
other  matters  the  power  of  that  body  is  unrestrained;  it  is 
absolutely  sovereign^  esccept  when  limited  by  the  terms  of  the 
Constitution  alone.  (Smith's  Com,  on  Constitutional  Cory- 
struction,  pages  261,  266.) 

Upon  the  subject  of  taxation  certainly,  unless  the  Constitu- 
tion contains  plain  restrictions,  the  control  of  the  legislature 
is  absolute.  It  represents  the  people,  and  if  these  latter 
have  not  ceded  away  that  right,  they  may,  in  State,  or  muni- 
cipal character,  or  by  their  representatives  determine  upop 
assessment  or  taxation  for  any  and  all  purposes  deemed 
for  the  proper  interest  of  those  concerned.  The  improve- 
ments to  be  made  upon  streets,  being  for  public  use  is 
a  public  benefit;  yet,  it  is  equally  true  that  these  improve- 
ments inure  to  the  benefit  of  those  in  the  immediate 
vicinity  of  the  work,  disproportionally  with  that  of  those 
living  in  a  remote  part  of  the  ccozMnunity,  whose  property  is 
not  increased  thereby  in  vahie,  and  who  may  seldom,  jd  ever, 
tise  that  portion  of  tjie^public  highways,  assuming  it  to  be  a 
public  work,  to  be  used  by  the  public,  and  claiming  also  that 
the  act  of  the  cit^  council  was  the  exercise  of  a  power  called 
the  rigiht  of  taxation.  Appellants  insists  that  if  the  council 
had  the  legal  right  to  declare  the  mode  of  payment  for  such 
woriE,  it  should  have  been  done  under  section  82,  above  cited ; 
and  that  a  tax  equal  and  uniform  in  its  burden  upon  all 
property  within  the  corporation  of  Portland  should  have  been 
levied.  We  certainly  agree  with  counsel,  that  the  act  of  the 
city  coimcil  was  an  attempt  to  exercise  the  sovereign  right 
of  taxation.  What  may  be  the  extent  of  that  right  is  ably 
expressed  and  defined  by  Chief  Justice  Marshall,  in  4  Peters, 
U.  8.,  514,  61,  68,  whose  words  I  use:  "The  power  of  leg- 
islation, and  consequently  of  taxation,  operates  on  all  the 
persons  and  property  belonging  to  the  body  politic.  It  is  an 
original  principle,  which  lias  its  foundation  in  socii^ty  itself. 
It  resides  in  the  government  as  part  of  itself,  and  need  not  be 
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reserved  where  property  of  any  description,  or  the  right  to 
use  it  in  any  manner  is  granted  to  individuals  or  corpora- 
tions. However  absolute  the  right  of  the  individual  may  be, 
it  is  still  in  the  nature  of  that  right,  that  it  must  bear  a  por- 
tion of  the  public  burdens,  and  that  portion  must  be  deter- 
mined by  the  legislature." 

Again,  in  McCvlloch  v.  Maryland,  4  Wheaton,  428,  "It  is 
admitted,  that  the  power  of  taxing  the  people  and  their 
property  is  essential  to  the  very  existence  of  government, 
and  may  be  legitimately  exercised  on  the  subject  to  which  it 
is  applicable,  to  the  utmost  extent  to  which  the  government 
may  choose  to  carry  it.  The  only  security  against  the  abuse 
of  this  power  is  found  in  the  structure  of  the  government 
itself.  In  imposing  a  tax  the  government  acts  upon  its  con- 
stituents." Again:  "Assuming  this  to  be  sound  doctrine, 
it  must  be  conceded  that  the  power  of  taxation,  or  of  assign- 
ing to  each  individual  his  share  of  the  burden,  is  vested 
exclusively  in  the  legislature,  imless  this  power  is  limited  or 
restrained  by  some  constitutional  provision.  The  power  of 
taxing,  and  the  power  of  apportioning  taxation  are  identical 
and  inseparable." 

A  full  discussion  of  this  question  is  found  in  the  leading 
case  of  the  People  v.  Mayor  of  Brooklyn,  4  Comstoek,  420, 
and  has  become,  we  deem  it,  settled  law,  that  the  legislature, 
apart  from  constitutional  restriction,  may  levy  taxes  and  de- 
vise ways  of  apportionment  thereof  in  such  manner,  and  to 
any  extent  they  may  deem  advisable. 

Section  82,  article  1,  is  in  full  in  these  words:  "No  tax  or 
duty  shall  be  imposed  without  the  consent  of  the  people,  or 
their  representatives  in  the  legislative  assembly,  and  all  taxa- 
tion shall  be  equal  and  uniform."  If,  when  our  Constitution 
was  made,  certain  words  or  sentences  had  obtained  a  certain 
signification  or  force,  either  by  common  usage  or  legal  deci- 
sion, it  must  be  presumed,  if  found  in  that  instrument  that 
they  bear  that  established  meaning,  unless  plainly  from  the 
context  or  other  provision,  a  different  meaning  is  certainly 


I 


Sept  1865]        Eiira  v.  CJitt  of  Portland.  155 

intended.  The  same  question  had  been  adjudicated  to  some 
extent  in  the  courts  of  different  States,  prior  to  the  time 
when  Oregon  laid  aside  its  territorial  character,  and  assumed 

'  the  place  of  an  independent  State ;  and  the  force  of  tiie  word 
"taxation**  had  been  declared  when  found  in  similar  con- 
nection as  in  our  Constitution,  and  when  in  a  different  status. 
From  these  and  from  usage,  we  may  gather  what  was  then 
the  signification  of  that  word.  It  is  a  well  known  custom, 
coming  through  many  years,  that    those    expenses    which 

.  though  incurred  in  matters  of  a  public  nature,  were  yet  pecu- 
liar to  the  local  governments  of  municipal  corporations  for 
opening  and  grading  the  highways,  improving  and  repairing 
the  same,  and  for  constructing  canals  and  drainage  ditches, 
have  always  been  diarged  upon  the  property  in  the  localities 
where  made,  and  which  were  specially  benefited  thereby ; 
and  the  manner  of  apportionment  of  the  burden  has  differed 
almost  with  the  locality;  most  assuredly  the  manner  has 
always  varied  from  the  mode  of  general  taxation,  in  extent 
of  imposition  as  well  as  in  the  manner. 

Doubtless  the  reason  was  that,  in  taxation  for  the  general 
expenses  of  the  government,  the  benefits  to  each  person  could 
not  be  determined  even  approximately ;  but  for  local  improve- 
ments these  could  be  very  nearly  ascertained,  and  those  who 
received  the  benefit  could  be  made  to  bear  the  burden.  This 
distinction  could  not  have  been  unknown  to  our  constitu- 
tional convention. 

Again,  numerous  decisions,  previous  to  1848,  had  been 
made  elsewhere,  all,  save  in  the  State  of  Louisiana,  tending 
towards  the  limitation  of  the  word  "taxation"  as  used  in  the 
different  constitutions,  and  its  restriction  to  the  general  bur- 
dens for  general  expenses  for  carrying  on  the  government, 
and  the  enforcement  of  those  matters  designed  for  equal 
benefit  to  one  and  all.  About  the  time  of  the  adoption  of  our 
Constitution,  these  many  decisions  were  gathered  into  lead- 
ing oases  in  most  of  the  States,  and  the  courts  announced 
unmistakably  what  had  been,   and  more    definitely    what 
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should  be,  the  interpretatioiL  given  to  the  word  ^taxaiion** 
as  generally  used.  In  the  constitutions  of  some  of  the  States^ 
in  addition  to  the  term  taxation  was  found  in  close  connection 
the  tenn  assessments.  TJnquestionahly  they  do  not  both  mean  ' 
the  same  thing.  Courts  have  always  construed  them  differ- 
ently ;  taxation  has  been  uniformly  restricted  to  the  mode  for 
raiding  a  revenue  for  the  general  expenses  of  the  govern- 
ment; and  assessments  tathe  means  for  paying  those  local 
burdens  arising  by  reason  of  the  wants  of  small  communities 
or  of  portions  of  larger  ones. 

In  some  others,  the  word  assessments  does  not  expressly 
appear,  and  in  those  States,  reasoning  upon  general  princi- 
ples, and  applying  the  rule  in  benefit  and  burden,  and  recog- 
nising the  common  interpretation  of  taxation  elsewhere,  the 
courts  have  invariably  adhered  to  the  restriction  of  that 
word  to  general  purposes  only ;  and  in  these  States  the  con- 
clusion is  maintained,  that  the  l^islature  was  not  restricted 
ij^om  using  any  other  mode  or  measure  for  dischai^ging  these 
local  burdens.  That  body  had  the  absolute  control  of  such 
matters,  and  it  rested  in  their  sound  discretion,  and  was  unas- 
sailable in  the  courts ;  the  only  remedy  was  with  the  people. 
In  4  Wheaton,  428,  the  Supreme  Court  dedaxes:  ^TX  is  un- 
fit for  the  judicial  department  to  inquire  what  degree  of  taxa- 
tion is  the  legitimate  use,  and  what  its  abuse."  In  18  N. 
Y.,  88:  ^'A  general  rule  is  that  a  discretion  committed  to 
one  authority  is  not  to  be  reviewed  by  another." 

Our  Constitution  differs  in  words,  perhaps  from  the  two 
classes  of  State  constitutions  named  above,  but  we  deem  it 
equally  clear  in  language  and  meaning  as  any.  While  the 
word  assessment,  upon  which  decisions  elsewhere  rest,  is  not 
found  in  section  'thirty-two,  yet  there  is  present  there  a  word 
which  creates  the  reason  for  the  most  technical  decision  as  to 
the  scope  of  the  word  taxation.  It  dedaresy  ''No  tax  or 
chUy/'  making  clear  distinction  between  the  two  sid>jects; 
yet  the  word  duty,  in  its  enlarged  sense,  has  tiie  legal  inter- 
pretation of  being  'Nearly  equivalent  to  taxes,  emi 
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all  impoeitioiis  or  charges  levied  on  persons  or  things.'^  (1 
Souvier  Law  Die,  465.)  I  cannot  see  why  it  does  not 
embrace  assessments,  and  go  far  beyond  that  ten^^  as  it  does 
clearly  when  applied  to  customs  or  imports.  lit  may  well  be 
applied  to  just  such  matters  as  the  subject  in  this  suit,  and 
where  a  decision  rests  on  the  word  assesstneiU,  equally  will  it 
do  so  on  Ihe  word  duty.  While  taxation  must  be  equal  and 
tmiform,  there  is  no  such  provision  as  to  duties. 

If  our  legislature  was  not  then  restricted  by  eitpress  coli- 
atitatioiial  provision,  it  might  exercise  fully  any  and  all  pow- 
ers necessary  to  provide  for  the  necessities  of  the  people  in 
esna\L  communities,  as  foi^  the  people  at  large,  and  exercise 
these  powers  without  restraint  or  revision.  A  brief  exatni- 
nation  of  the  decisions  will  sustain,  beyond  cavil,  the  position 
hete  assumed.  In  11  Johnson,  77,  a  church  had  been  as^ss- 
ed  fbr  its  siiare  of  improvements  made  to  Nassau  street,  in 
the  <dty  of  New  York.  The  statute  was,  that  "No  real  estate 
belonging  to  any  chlux^h  shall  be  taxed  by  any  law  of  this 
State."  Yet  the  court  held  that  that  provision  referred  to 
general  or  public  taxes,  for  tlie  benefit  of  the  State,  county 
or  town,  and  tliat  assesslnents  for  street  improvements  were 
not  a  tax  contemplated  by  the  act 

In  The  M<pyor  and  City  OouncU  of  Bcdtimore  v.  Pro- 
prietors of  Oreen  Mount  Cemetery,  7  Maryland;  617,  the 
eharter  of  that  company  provided  that  their  lands  should 
**not  be  liable  to  any  tax  or  public  imposition  whatever.*' 
On  resistance  made  to  an  assessment  for  street  improvementB, 
the  Supreme  Court  held  that  nothing  more  was  intended 
than  to  exempt  their  property  from  all  taxes  and  burdens 
'levied  or  imposed  for  the  purpose  of  revenue,  and  not  to 
relieve  it  from  such  charges  as  are  inseparably  incident  to  its 
location  with  regard  to  other  property."  In  12  III.,  405, 
lands  were  assured  to  a  canal  corporation  on  these  terms: 
*'The  lands  and  lots  shall  be  exempt  from  taxation  of  every 
description  by  and  under  the  laws  of  this  State,  &c. ;"  and 
tile  eourt  there  held :    ^Tn  our  opinion,  the  exemption  must 
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be  held  to  apply  to  taxes  levied  for  State,  county,  and  muni- 
cipal purposes  only."  In  12  Penn.  St  R.,  churches  were  by 
law  exempt  from  all  ^^county,  city,  and  borough  taxes,"  and 
still  St  John's  church  was  held  not  exempt  from  assessments 
for  laying  water  pipes  for  public  use.  The  same  conclusion 
will  be  found  in  cases  too  numerous  for  examination  here. 
5  Ohio  8.  R.,  245,  a  leading  case  in  Ohio ;  12  Cal.,  82 ;  lb., 
477;  10  Wisconsin,  256;  and  we  refer  to  the  exhaustiw 
opinion  on  this  subject,  made  by  the  Supreme  Court  of  Oali* 
fomia  at  the  last  July  term  of  that  court,  and  appearing  in 
the  Sacramento  Union,  it  being  not  yet  published  in  a  yoIubm 
of  reports,  in  the  case  of  Emery  v.  San  Francisco  Oas.  Co. 
These  decisions  were  bai>ed  upon  constitutional  provisions^ 
which  contained  the  terms  taxation  and  assessments. 

In  Williams  v.  CUy  of  Detroit,  2  Mich.,  564,  a  law  autluKr* 
ijsing  assessments  upon  lots  fronting  on  a  street,  for  ita 
improvement,  was  held  constitutional.  The  same  ruling  was 
made  in  8  Mich.,  276 ;  and  in  the  latter  case  a  distinct  appro- 
val was  made  of  the  leading  case  in  Ohio,  above  cited.  In 
27  Missovri,  495,  an  act  had  been  passed  giving  a  corpora- 
tion the  right  to  reclaim  lands  in  a  certain  district  subject  to 
inundation;  and  in  order  to  pay  for  the  construction  of 
ditches,  levees,  &e.,  the  sum  of  one  dollar  might  be  assessed 
on  each  acre  of  the  lands  lying  within  that  district.  On  a 
case  arising,  I  quote  from  the  decision :  "That  provision  of 
our  State  Constitution  which  requires  taxation  to  be  propor- 
tioned to  the  value  of  thi3  property  on  which  it  is  laid,  is 
only  applicable  to  taxation  in  its  usual,  ordinary  and  received 
sense ;  and  is,  therefore,  limited  to  taxation  for  general  pur- 
poses alone,  where  the  money  raised  by  the  tax  goes  into  the 
State  treasury,  county  treasury,  or  the  general  fand  of  some 
city  or  town,  and  is  applicable  to  any  purpo«se  to  whidi  the 
legislative  body  of  such  State,  county  or  town  may  (dioose  to 
apply  it ;  and  is  not  intended  to  apply  to  local  assessment^ 
where  the  money  raised  is  to  be  expended  on  the  properlj 
taxed.     These  local  assessments  are  not  necessarily,  undflr 
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our  Constitatioii,  apportioned  bj  reference  to  the  value  of 
the  property  taxed,  but  may  be  regulated  by  the  value  of  the 
benefit  which  the  improvement  to  which  the  money  is  devo* 
ted  ia  expected  to  confer  on  the  proprietor." 

To  the  same  conclusion  are  the  cases  found  in  25  Mo., 
610 ;  80  Mo.  541,  and  1  Ohio,  185. 

In  all  these  latter  cases,  the  decisionys  were  made  under 
constitutional  provisions,  which^  naming  taxation  alone,  were 
silent  as  to  dssessments.  Those  States  had  the  same  provision 
as  has  our  Constitution,  empowering  the  legislature  p>  charter 
municipal  corporations,  .viz. ;  Section  4-,  article  11,  "Acts  of 
the  legislative  assembly,  incorporating  towns  and  cities,  shall 
restrict  their  powers  of  taxation,  borrowing  money,  contract- 
ing debts,  and  loaning  their  credit"  This  does  not  contain 
the  word  (usessment  or  dniy;  but  our  provision,  section  23 
above  cited,  contains,  in  addition  to  theirs, .  the  word  duty; 
and  if  that  word  embraces  the  payment  for  street  improve- 
ments, then  our  legislatuie  are,  by  the  omission  of  that  word 
in  section  4,  article  11,  dearly  unrestrained  in  th^ir  ppwer 
over  all  subj^cti^  embraced. in  that  term.  The  .cjlasi^  of  de^; 
sions  first  mentioned  above  were  based  upon  constitutional 
provisions,  of  which  the  New  York  one  is  a  sample:  ^T[t 
shall  be  the  duty  of  the  legislatuiB  to  provide  for  the  orga!n- 
ization  of  cities,  and  incorporated  villages,  a^d  to  restrict 
their  powers  of  taxation,  assesaments,  borrowing  money,,  coi^- 
tracting  debts,  &c."  , : 

The  line  of  decisions,  under  l^th  forms  of  9onstitu|ioni^l 
prov^ions,  with  and  witho]at  other  wprds  than,  taxation,  seams 
to  be  unbroken  in  establishing  the  conclusion,  that  the  word 
taxation,  as  used^  is  limited  to  the  pieans  of  raising  money  to 
meet  the  gieneral  purposes  of  the  government,  whether  of 
State  or  city.  At  best  the  provision,  that  all  taxation  shall 
be  equal  and  uniform^  is  very  v^perf ect  in  its  enforceniei^t 
All  property  is  assessed  to  pay  a  certain  i^ate  1p«the  state:; 
yet,  the  assessor,  chosen  for  Wasco  county,  places  a  value 
upopr  property^  perhaps  fifty  per  oexitum,  higher  than  do^ 
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{he  assessor  of  MnltnomalL  county^  upon  precisely  the  same 
kind  of  prot>erty ;  and  the  lesnl^  is,  that  the  tax-payer  of 
Wasco  ooanty  assists  ihe  generail  government  just  so  much 
more  than  does  the  one  in  Multnomah  county.  We  think 
the  mannei^'  of  assessments  for  street  improvements  in  Portr 
land  is  just  as  equal  and  fair.  A  citizen,  living  in  a  distant 
part  of  that  city,  may  never  use  the  street  so  repaired ;  his 
property  may  not  be  enhanced  in  value  thereby  one  farthing, 
and  personally  he  is  not  benefited  at  aD;  while  the  owner  of 
the  lot  ffbnting  on  that  repaired  street;  sees  his  property  rise 
in  value,  and  has  a  perfbct  way  of  access  for  himself  and  tiie 
public  to  and  from  his  property.  Bfe  may  be,  and,  as  fte 
case  almost  invariable  proves,  is  repaid  in  i^al '  benefit  far 
beyond  his  burden.  Suppose  he  could  obtain  all  this  at  an 
Expense  which  is  an  absolute  injury  lb  another,  the  burdens 
would  be  intolerable.  The  legislattire  has  placed  a  limit 
upon  the  general  taxation  to  be  levied  by  the  dty  of  Port- 
land ;  it  has  restricted  its  power  of  borrowing  money,  and 
loaning  of  credit,  and  has  exerdsed  the  farther  power  of  pro- 
viding how  the  etpenses  of  extraordinary  and  local  necessi- 
ties  shall  be  paid.  We  see  no  reason,  had  we  the  right,  for 
saying  that  the  apportionment  of  the  expenses,  for  im« 
proving  the  streets  upon  the  abutting  lots,  is  not  as  equal  in 
its  burden  as  any  other  means.  The  legislature  held  that 
matter  in  their  discretion,  and  has  exercised  l3iat  discretion, 
and  we  may  not  say  it  has  erred.  It  was  for  tiiat  body  to  say, 
too,  in  the  ehaiter  to  the  city  of  Portland,  whether  sufficient 
restrictions  were  put  upon  the  exercise  of  authority  by  tlie 
city  council. 

'  We  think  these  conclusions  follow :  The  term  taxation,  in 
section  thirty-two,  article  one,  must  be  limited  alone  to  the 
meeting  of  such  expenses  as  are  necessary  for  the  maintenance 
of  the  general  government  of  State,  county,  city,  ftc,  and 
that  the  full  power  resides  in  the  legislative  assembly  to  pro- 
vide for  other  expenses,  belonging  to  any  other  branch  of 
taxation,  in  'Iheir  discretion,  and  that  such  discretion  it  final; 
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that  the  l^ialatiTe  assembly  has  exercised  its  powers  in 
restricting  the  authority  of  the  city  of  Portland,  and  we  may 
not  say  whether  sufficiently  done  or  not ;  and  that  the  grant- 
ing to  that  city  of  the  right  to  apportion  expenses  for  improv- 
ing a  street  upon  the  adjacent  lots,  was  a  rightful  exercise  of 
legislatiye  authorily  and  must  be  upheld. 

The  judgment  is  affirmed. 
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GRAWFOED,  Bespondent,  v.  8.  ABRAHAM  and  SL 

ABRAHAM,  Appellanta. 

Appeal  from  Douglas  Oounty, 

Rules  gofnemiiig  practioe  in  th«  courts  !n  referenos  to  diliiis  lor  dlih 
ImrscnMits  m  causess 

L  Milesge— What  the  limit 

2.  Means  for  procuring  attendanoe  ol  witnesses. 

9.  BOleage  and  attendsnee  must  be  astuaL 

4.  DIsbuTaenients.  mnsfe  be  naJL 

A.  VeriilGation. 

«.  Mileage  within  the  State— When  objected  Uk 

7.  Knmber  of  claims  for  mileage  and  attendanoe. 

Ixr  the  cages  of  Crawford  v*  8.  Abraham,  and  of  Onmford 
V.  H.  Abraham,  at  the  October  term,  1865,  of  the  Circuit 
Court  for  Doug^  county,  judgments  of  nonsuit  were  taken. 
In  each  ease  a  bill  of  diaburaexnenta  was  filed,  gpecif  jing  the 
mileage  and  attondanae,  aererallj,  of  numerous  witnesses. 
The  TOrMeaticua  are  tbe  ssptne,  ezoept  the  name  of  the 
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affiant,  and  are  in  these  words:  " ,  being  duly  sworn, 

says  that  the  above  amount  of  disbiirsements^  except  the  fees 
of  officers,  is  just  and  oorrect;  and  that  the  said  disburse- 
*nents  were  necessary  for  his  defense  in  the  above  action,  as 

ae  is  informed  and  believes. ."    Plaintiff   filed 

>feJertioili<  tt>  bertain  itetns  id  eadh>  ofi  said)  "BIU^  .^p^ctfying 
those  items  of  attendance  and  mileage  of  witnesses,  and 
stated,  as  Ihe  reaste,  "that  said  witnesaaft-  were  not  subpoe- 
naed or  sworn  in  said  cause,''  and  to  the  claims  of  three  wit- 
aesses  for  mileage,  objection  was  made,  for  the  reason  that, 
being  served  withr  snbj^oeiia  at  the  phMe  of  trial,  tfaqy 'could 
aot  claim  for  more  than  two  miles  eacL  One  of  thiese  latter 
lived  at  Folsom,  California,  and  the  others  at  great  distances 
from  BosebcftfC)'  the  piade  of  ttdal.  Subpoenas  were  issued  but 
in  one  case,  and  to  the  mileage  and  attendance  of  those  wit- 
nesses no  objection  was  made,  except  to  the  mileage  of  the 
three  witnesses  above.  The  clerk,  under  the  Code,  allowed 
in  one'  case  $403130,  and  in  the  other  $433*  90.  A'dciitianal 
affidavits  of  L.  F.  Mosher  and*  Jt.  T.  Gazely,  Esqs.,  counsel 
for  defendants^  were  filed  below,  stating  substantially  that  the 
whole  of  the  witnesses  were  necessaiy  for  the  defense,  and 
a«.tQ.the  eocrcietnesa  of  the  mileage  chai;ged  generally.  The 
original  bill  of  disbursements  and  proofs  had  bei»i  lost,  and 
upon  supplied  papers^,  the  judge  below,  on  appeal  made,  al- 
lowed in  one  case  $6.60,  and  in  the  other  $128.30.  Defend- 
ants appealed.  The  causes  being  sittilai*  are  oomolidatod 
here,  both  for  arguipent  and  opinion. 

W*  B.  WtUia,  Esq.,  for  respondent,  daima  that  no  other 
affidavits  can  b6  used  on  appeal  than  weie  before  the  derk, 
and  cites  11  Jfotp.  Pf.  R.,  160;  16  lb.,  91  Etm.,  N.  T. 
Code,  578.  That  affidavits  to  justify  Hie  clerk  in  allowing 
witness'  fees  must  state  the  actual  time  spent  in  atlen^nee, 
and  mileage  actually  traveled,  for  th^  express  purpoee  of  be- 
ing witnesses,  citing  addhicmal,  6  A^pm;.  Pr.  B.,  488 ;  4  E^U, 
596,  6 ;  6  HiU,  376. 
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Masher  &  DoweU,  for  appellants^  claimed  eirois  by  the 
ccmrt  below^  in  refusing  mileage  and  attendance  for  witnesses 
attending  at  request  of  defendants;  in  refusing  mileage  of 
witnesses  residing  beyond  tlie  readi  of  process,  but  attending 
at  request  of  defendants.  Counsel  claimed  first  allowance 
under  section  543,  page  288,  of  the  Code,  that  a  subpoena  is 
only  necessary  as  determining  what  witnesses  had  been  sum- 
moned, but  of  no  moment  when  attendance  was  not  deified. 
That  when  the  personal  attendance  of  a  witness  ia  necessary, 
the  party  has  a  rig^t  to  have  him  present  and  to  recover  at 
least  Jegal  fees,  citing  1  GreerUeaf  Ev.,  sections  820,  823;  IJ. 
S.  An.  Dig.,  vol.  1,  page  140. 

Wn^oN^  J..  Questions  of  taxation  of  costs  and  allowance 
of  disbursements  axe  of  interest  to  attorneys  and  clients^  and 
especially  so  since  the  Code  of  Oresgon  is  of  recent  date.  The 
disposition  of  these  must,  to  some  eztent,  be  arbitrary,  as 
fixing  a  rule  of  practice,  jet  not  without  reason  therefor. 

Ist.  Mileage  will  not  be  allowed  for  witnesses  beyond  the 
boundaries  of  the  State. 

This  is  the  New  York  rule,  based  upon  a  similar  statute, 
and  is  one  whose  utility  we  do  not  question.  Ample  means 
are  provided  for  the  continuance  of  causes  in  the  absence  of 
witnesses,  in  order  to  procure  material  evidence;  and  libe- 
ral statutes  provide  for  taking  the  depositions  of  witnesses 
residing  without  the  State  The  rule  may  now  and  then 
work  a  hardship,  but  it  would  open  the  door  to  incalculable 
evils  to  hold  otherwise.  Litigation  would  cease  to  protect  the 
poor  man,  who,  as  plaintiff,  might  fail  of  his  rights;  or,  as 
defendant,  unfortunate  by  reason  of  his  poverty,  could  be 
cmshed  by  claims  for  mileage  of  witnesses,  whose  testimony 
mi^t  have  been  taken  at  small  expense,  but  who,  under 
unlimited  license  for  mileage,  are  permitted  to  seek  pleasure 
or  aoconiplish  other  aims  under  guise  as  material  witnesses. 
It  would  furnish  evil  minded  litigants  willi  means  for  ample 
levepgD  in  heaping  up  oost  bills. 
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2d.  The  attendance  of  witnesses  may  be  procured  by  re- 
quest of  parties,  or  by  agreement;  and  the  party  so  liable  may 
recover  disbursements  for  proper  mileage  and  attendance. 

The  statutory  means  of  compelling  the  attendance  of  wit- 
nesses is  by  subpoena  duly  served ;  but  we  are  at  a  loss  to  see 
how  any  party  can  be  injured  in  having  to  pay  mileage  and 
attendance  merely  for  the  witnesses  of  an  adversary,  who 
attends  upon  request  or  agreement,  when  the  additional 
expense  of  officers'  fees  and  mileage  for  issuing  and  serving 
of  a  subpoena,  swelling  largely  the  claim  for  disbursements, 
oould  do  no  more  than  procure  the  attendance  of  the  witness. 

3d.  The  claim  for  disbursements  must  be  for  the  number 
of  miles  actually  traveled,  and  the  number  of  days  in  actual 
attendance,  as  a  witness  only. 

If  one  come  upon  other  business,  or  be  detained  at  court 
upon  other  matters  than  his  relations  as  a  witness,  he  should 
not  have  a  claim  for  attendance  as  a  witness ;  he  is  not 
deprived  of  any  time  thereby  or  caused  any  damage.  Sup- 
pose an  attorney  conducts  a  cause  and  is  subpoenaed  as  a 
witness  therein,  it  is  necessary  for  him  to  attend  court,  to 
travel  from  his  home  to  see  to  his  client's  interests,  for  which 
he  is  paid,  and  we  think  he  should  not  have  additional  fees 
as  a  witness. 

4th.  The  bill  filed  for  disbursements  should  contain  no 
item  which  the  claimant  has  not  either  paid  or  is  liable  to 
pay,  and  the  items  should  be  specifically  set  out. 

If  a  witness  make  no  charge  for  his  mileage  or  attendance, 
or  performs  those  duties  for  some  other  reasons,  surely  one 
party  ought  not  to  recover  for  alleged  expenditures  he  has 
never  incurred,  or  from  which  he  has  been  released,  and  re- 
plenish his  purse  by  receiving  money  for  another  which  was 
never  claimed  by  that  other  person  as  due  to  him. 

5th.  The  verification  to  a  bill  for  disbursements,  in  the 
first  instance,  should  be  as  specific  and  formal  as  is  the  verifi- 
cation to  a  pleading. 

Under  section  546  of  the  Code,  we  think  that  is  sufficient ; 


Sept.  186.6]  ORAWtom)  v.  Abiiaham.  167 

made  with  the  same  accuracy  aa  is  requifed  of  ike  different 
persons  who  may  verify  n  pleading.  When  objeistions  have 
been  specially  made  to  any  or  all  the  items  claimed,  then  it 
would  be  proper,  if  within  the  power  of  the  claimant,  to  make 
foH  showing  as  to  the  materiality  of  the  witness, '  his  travel 
and  attendance  as  such;  thi^  showing  should  be  in  the  form 
of  an  amended  verification,  and  we  announce  it  as  a  rule  of 
practice  that  no  other  affidavits  will  be  allowed.  The  verifi- 
cation and  its  amendment  will  constitute  the  proofs.  It  i& 
enough  to  call  an  affiant's  attention  to  the  particular  items 
objected  to,  and  then  common  honesty,  or  the  fear  of  commit- 
tiiigp^rjaryj  will  prompt  that  person  to  make  a, true  ^wing. 

6th.  Mileage  will  be  allowed,  of  90urse,  to  witnesses 
residing  beyond  the  reach  of  ordinary  subpoena  within  the 
State,  unless  objection  i»  riiade*  thereto^  in  which  case  a  show- 
ing must  be  made  to  sustain  that  item,  equivalent  to  that 
which  is  necessiary  under  section  786  of  the  Oode,  to  procure 
a  special  subpoena.  It  would  certainly  be  better  for  a  party 
to  pay  such  single  mileage  for  a  witness,  than  to  force  a  party 
to  procure  a  special  subpoena,  and  therein  incur,  under  sec- 
tion 785,  the  liability  to  pay  double  mileage  and  attendance. 

7th.  In  two  or  more  cases  between  the  same  parties,  at 
the  same  term,  a  witness  would  be  allowed  but  single  mile- 
age and  attendance ;  and  the  attendance  in  each  successive 
case  would  reach  back  only  to  the  final  disposition  of  the  pre- 
ceding cause. 

Applying  these  rules  ,to  the  case  in  hand,  objections  were 
made  to  mileage  and  attendance,  sufficiently  specific,  and 
additional  affidavits  were  filed ;  but,  permitting  them  now  to 
be  considered,  no  such  case  is  made  out  as  would  comply  with 
even  the  spirit  of  our  rulings.  The  witnesses  are  claimed  to 
have  been  necessary  for  the  defense,  but  thei^  materiality  is 
in  no  wise  shown ;  their  residence  is  mentioned,  but  no  aver- 
meat  that  they  traveled  a  single  mile  as  witnesses;  general 
attendance  is  averred,  but  neither  actual  attendance  or 
attendance  as  witnesses  only  is  claimed,  and  the  case  is  left 
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but  little  better  than  it  was  upon  the  original  verification. 
The  findings  and  allowances  of  the  oourt  below  are  not  aet 
forth  by  items  and  it  is  difficult  for  us  to  determine  the  itema 
admitted  sufficiently  to  serve  as  a  basis  for  a  judgment  here ; 
but  plaintiff  below  admits  that  the  finding  of  the  ein^oit 
judge  is  proper,  and  we  shall,  theieforo,  affirm  that 

Judgment  affirmed. 


SARAH  A.  BRUMMET,  Respondent,  v.  JAMES 

WEAVER,  Appellant 

Appeal  from  Dotiglae  Ootmly. 

1.  A  r^gfetntioii  of  a  manied  woman's  property  showed  the  suas  to 

have  been  acquired  by  purchase — reason  for  admission  in  eyidesoe. 
What  objection  would  exclude  it 

a.  A  married  w(^an  may  sell  or  azohange  her  separate  property, 
and  retain  the  purchase  money,  or  the  property  reoeiyed  in  ex- 
change, as  her  own  separate  property. 

5.  It  is  error  to  refuse  instruction  "that  the  ngistration  of  a  mar* 
ried  woman's  separate  property  is  not  notice  to  a  stranger,  of  any 
property  not  mentioned  in  the  registratioa;'' 

4,  The  instruction  'that  a  married  woman  may  sell  or  exchange  regis- 
tered property,  and  hold  the  consideration  receiyed  as  separate 
property,  under  her  former  registration^^  is  error. 

4.  The  instruction  "that  it  makes  no  difference  that  the  woman  mar- 
ried subsequent  to  her  registration,  that  she  might  haye  been  mar- 
ried half  a  dozen  times,  the  one  registration  is  si^eienty"  is  er- 
ror. 

6.  Constitution  of  Oregon  repeals  the  Ck>mmon  Law  as  to  married 
woman's  property. 

7.  Rights  under  the  Constitution  of  a  married  woman  as  respects  her 
separate  property. 

Thjb  respondent,  a  married  woman,  bionght  snit  before  a 
jnstiee  of  the  peace  of  Douglas  oonnty  to  recover  possession 
of  three  horses  of  whieh,  she  alleged,  she  was  tiie  owner  in 
her  own  right,  and  which  she  had  registered  as  her  aepamto 
property.  The  case  was  appealed  to  the  Oircnit  Conrt,  where 
anawsr  was  iled  denying  her  title.    The  issues  were  tried  faj 
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a  jury  in  the  Circuit  Court,  and  rerdiet  and  judgment  ha4 
for  respondent,  and  Weaver  appealed  to  this  court 

Assignment  of  errors'.— That  the  court  erred: 

Ist  In  admitting  in  evidence  a  record  of  the  registration 
of  plaintiffs  separate  property,  which  showed  that  the  pro- 
perty was  acquired  hy  purchase,  and  not  by  gift,  devise  or 
inheritance. 

2d.  In  refusing  to  instruct  the  jury  "that  the  registration 
of  a  married  woman'tf  separate  properly,  is  not  notice  to  a 
stranger  of  any  property  not  mentioned  in  said  registration.'' 

3d.  In  instructing  the  jury  "that  a  married  woman  may 
sell  and  dispose  of  her  separate  registered  property,  and  in- 
vest the  proceeds  in  other  property,,  which  would  still  be  cov- 
ered by  the  registration.*' 

4th.  In  instructing  the  jury  "iiiat  the  registration  made 
previous  to  the  second  marriage,  uncanceled,  is  sufficient  to 
hold  het  separate  property." 

W.  R.  WHUsy  Esq.,  fo^r  appellant,  claims: 

1st  That  a  married  woman  cannot  hold  as  her  separate 
property,  other  than  sudh  as  is  acquired  by  gift,  devise  or 
inheritance.  {Code  of  Oregon,  page  786 ;  7  How.  Ptae.  B., 
105;  10/6.,  109.) 

2d,  1?hat  a  registration  of  a  married  woman's  separate 
property  is  not  notice  of  her  intention  to  hold  separate  any 
property  not  described  in  said  registration.  {Oode,  pages 
786,  787 ;  sections  1,  2  and  4.) 

8d.  That  a  married  woman  cannot  trade  in  her  registered 
property,  and  hold  the  property  thus  acquired  under  the  one 
registration.  (Code,  pages  786,  787 ;  7  How.  Prac.  R.,  105 ; 
10  Hoiv.Prae.  R.,  109.) 

4th.    When  a  eonstitution  gives  a  general  power,  it  gives 
by  implication  every  power  necessary  for  the  exercise  of  it; 
if  the  means  for  exercising  the  iK>wer  be  also  granted,  n6  . 
oAer  or  different  means  oan  be  implied*    (1  Rentes  Oan^^ 
465,  fiote  b.) 
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5th,  A  declaration  made  prior  to  marriage  is  not  sufficient 
to  protect  the  rights  of  a  married  woman  to  hold  separate 
property  under  statutes.  (1  Pars,  an  Cant.,  283,  286,  note 
10;  2  Kent's  Cam.,  130.) 

6th.  A  married  woman  may  ezereiae,  under  this  statute^ 
such  rights  and  privileges  as  are  expressly  given,  and  none 
other.    ( 1  Kenfs  Cam.,  464. ) 

Masher  dk  Kelsay  for  respondent^  claim : 

1st.  An  examination  of  the  deed  of  registration  in  Ihis  case 
will  show  that  the  plaintiff  originally  acquired  the  property 
by  gift  from  the  United  States  government  as  a  land  claim, 
although,  at  the  time  of  registration  she  had  exchanged  the 
land  for  the  personal  property  described  therein. 

It  is  admitted  that  the  property  belonged  to  the  plaintiff  at 
the  time  of  the  marriage  proven  by  defendant  Under  the 
provision  of  the  Constitution,  then,  such  proper^  is,  exempt 
from  the  husband's  contracts,  no  matter  how  acquired,  or 
whether  registered  or  not  (17  Haw.  Pr,  B.,  418,  414,  415, 
and  417.) 

2d.  The  respondent,  and  not  her  husband,  had  the  right 
to  change  the  shape  or  character  of  her  separate  property,  or 
dispose  of  it 

Sd.  The  respondent  while  a  married  woman  filed  a  regia- 
tration  which  has  never  been  revoked.  The  fifth  section  of 
act  of  1869  provides  for  the  solenm  revocation  of  such  regis- 
tration. No  such  revocation  has  been  made.  A  valid  declara- 
tion waa  on  record,  and  there  was  no  necessity  for  a  aeoond 
lecording  thereof. 

Shattttck^  C.  J.  It  is  assigned,  aa  one  <^  the  errarsy  that 
the  Circuit  Court  allowed  a  record  of  registration  of  Mis. 
Brummet's  property  to  be  read  in  evidence  after  appellant 
had  objected  to  the  same,  on  the  ground  that  said  record 
showed  that  the  property  therein  n^ntioned  waa  acquired  by 
purchase,  and  not  by  gift,  devise,  or  inheritance.    We  think 
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this  objection  to  the  admissibility  of  the  paper  is  not  well 
taken ;  for,  if  the  whole  paper  be  examined  with  reference  to 
this  objection^  it  will  appear  upon  its  face,  that  the  proper^ 
therein  described  as  separate  property  was  received  by  Mrs. 
Srummet  in  exchange  for  her  land  claim,  which  she  had 
acquired  from  the  government  under  the  donation  law  qf 
September  27th,  1850.  The  Constituiion  of  this  State,  article 
16,  section  5,  provides  that  the  "property  and  pecuniary 
rights  of  every  married  woman  at  the  time  of  marriage,  or 
afterwards  acquired  by  gift,  devise,  or  inheritance,  shall  not 
be  subject  to  the  debts  or  contracts  of  her  husband ;''  and  the 
statute  of  1859  has  made  provision  for  the  registration  of  the 
separate  property  of  married  women  ^'acquired  by  gift, 
devise,  or  inheritance. ''  We  think  that  these  provisions  of 
law  must  be  so  construed  as  to  allow  a  married  woman  not 
only  to  hold  property  as  separate  proper^,  without  the  inter* 
vention  of  a  trustee,  but  also  to  exchange  one  species  of  her 
separate  property  for  another;  and  to  authorize  her  to  sell 
any  part  of  her  separate  property  and  retain  the  purchase 
money  as  her  own ;  or  with  it  to  buy  other  property  to  be 
held  by  her  in  the  same  manner  and  for  the  same  purpose. 
In  this  case,  had  the  objection  been  that  this  paper  was.  not 
competent  to  show  how  she  acquired  the  property,  it  would 
have  been  well  taken;  tor  clearly,  by  the  statute  authorizing 
the  r^stration,  neither  the  record  nor  the  original  declara- 
tion could  be  used  for  any  such  purpose.  (Oen.  Laws,  pag$ 
787,  section  4.)  For  it  is  expressly  provided  that  "such 
declarations  shall  not  be  evidence  of  any  fact,  except 
that  such  married  woman  has  elected  to  hold  the  pro- 
perty or  pecuniary  rights  described  in  such  declaration  as 
her  separate  property/'  The  issue  in  this  case  is  as  to  the 
rightfulness  of  Mrs.  Brummet's  claim  to  the  property  in 
dispute  as  her  separate  property;  and  it  is  pertinent  to  this 
issue  to  show  as  a  fact,  that,  prior  to  the  commencement  of 
this  controversy,  she  had  publicly  claimed  this  property  «•  in 
her  own  right    The  statute  expressly  provides  that  such 


172  Bbummiet  v.  Wbavbil  [2  Oregon 

claim,  or  the  fact  that  such  claim  is  made,  may  he  shown  by 
the  record  of  registration.  For  the  purpose,  then,  of  showing 
the  relation  in  which  the  respondent  had  placed  herself  to 
the  property,  we  think  the  paper  was  properly  admitted  and 
read  to  the  jury.  There  appears,  by  the  bill  of  exceptions,  to 
have  been  some  evidence  adduced  upon  the  trial  tending  to 
show  that  in  1861,  when  the  respondent  made  and  recorded 
this  paper,  she  was  the  wife  of  Banner  Brummet;  that  she, 
after  that  date  was  divorced,  and  in  1864  re-married  to  him; 
that  during  the  time  between  the  divorce  and  the  re-marriage 
she  held  the  properly,  which  during  the  marriage  she  had 
registered  as  separate  property ;  one  of  the  animals  having 
been  exchanged  for  one  of  those  in  dispttte  in  this  case ;  that 
at  the  time  of  the  re-marriage,  she  had  this  property  and  still 
claimed  it  in  her  own  right,  but  that  no  new  registration  of 
it  was  made  after  the  second  marriage.  Upon  submitting 
the  case  to  the  jury  the  court  below  was  asked,  by  the 
appellant,  to  instruct  the  jury  "that  the  registration  of  a 
married  woman's  separate  property  is  not  notice  to  a  stranger 
of  any  property  not  mentioned  in  said  registration,*'  which 
the  court  refused,  and  appellant  excepted;  and  this 
refusal  is  assigned  as  error.  We  think  this  instruction 
should  have  been  given,  for  the  statute  has  declared 
in  express  terms,  that  such  record  '^shall  not  be  evidence  of 
any  fact  except  that  such  married  woman  has  elected  to  hold 
the  property,  or  pecuniary  rights,  described  in  such  declaror 
tion"  etc.  {Code,  page  787,  section  4.)  As  to  the  horse 
claimed  in  this  suit,  which  was  not  mentioned  in  the  recorded 
declaration,  this  record  could  not  of  itself,  in  any  event,  be 
considered  as  notice  to  a  stranger,  for  it  is  not  described  m  ii. 
The  court  below  instructed  the  jury,  that  the  plaintiff,  being 
a  married  woman,  and  having  separate  property,  and  regis- 
tered as  such,  as  provided  by  statute,  may  sell  and  dispose  of 
such  property,  and  receive  the  proceeds  thereof,  and  invest 
them  in  other  property,  and  hold  the  property  thus  acquired 
under  said  registration,  independent  of  the   debts  and  oon- 
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tracts  of  her  husband.  To  this  imtniction  the  appellant 
excepted,  and  assigns  the  giving  of  the  same  as  error.  The 
cammon  law^  which  divested  a  woman  on  her  marriage  of 
her  personal  estate,  and  cf  control  over  heir  realty,  and  sub- 
jected her  property  to  the  debts  and  contracts  of  heir  husband, 
^as  not  repealed  by  the  stat]ite  of  1859 ;  and  a  married 
woman  acquii^  no  rights  in  contravention  of  the  common 
law  by  virtne  of  that  statute.  That  repeal  of  the  common 
law  was  effected.  The  great  ehange  in  the  relations  of  hus- 
band and  wife  to  the  property  of  the  wife  was  wrought  by 
the  Ckmstitutiosi  of  this  Staiteu  (Ariiele  15,  section  5.)  TJnd^ 
that  instrument  no  woman  loses  any  pecuniary  ri^ts  by 
marriage.  Whatever  property  a  wotman  has  at  the  time  of 
marriage,  or  afterwards  acquired  by  gift^  deviae,  or  inherit- 
ance, remains  hers,  imtil  she,  by  her  own  consent,  exparess  or 
implied,  parts  with  it  Without  that  consent  she  cannot  be 
divested  of  her  tide  to  it,  whether  registered  or  not  No  one 
having  notice  of  her  claim  can  acquire  any  title  to  her  pro- 
perty by  any  contract  of  her  husband  to  which  she  does  not 
expressly  or  by  implication  aasent  If  she  has  duly  register- 
ed her  pr(^>erty,  the  registry  ia  notice  to  the  world,  as  to 
all  pri^rty  described  in  it  If  she  has  oaot .  registered  it, 
we  think  actual  or  confltruetive  notice,  as  reeognSzed  in  oases 
of  deeds  and  mortgagss  of  land,  would  be  suffi^ieni  to  hund 
the  party  attempting  to  deal  with  the  husband  concerning 
her  property.  It  seems  that  the  registry  act  above  quoted 
(Oen,  Laws,  page  766)  has  made  no  provision  concerning 
property  owned  by  the  wife  at  the  time  of  the  marriage; 
but  her  title  to  such  property  after  marEriage  is  no  less  inde- 
feasiUe.  Whether,  however,  a  purchaser  of  such  property 
from  the  husband,  acquires  any  title,  or  wheliier  the  wife  has 
a  right  to  repudiate  a  sale  by  the  husband  and  recover  the 
property,  will  depend,  in  every  such  case,  upon  the  conduct 
of  the  wife  in  regard  to  the  management  of  the  property; 
or,  in  odier  wofds^  it  will  depend  very  much  upon  how  far 
the  wife  will  be  deemed,  by  recognising  and  acquiesetng  in 
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the  acts  of  the  husband  in  regard  to  the  property,  to  have 
waived  or  abandoned  her  rights  under  the  Constitution,  and 
to  have  submitted  to  and  affirmed  his  rights  at  common  law. 
When  a  registry  law  has  been  enacted,  the  wife  must  comply 
strictly  with  its  provisions  in  order  to  bind  innocent  parties; 
and  the  registration  will  have  no  effect  as  to  strangers  without 
notice,  beyond  what  the  statute  has  given  to  it  In  other  words, 
it  will  not  affect  any  property  except  the  specific  property 
described  in  it.  Entertaining  these  views  relative  to  the 
effect  of  the  constitutional  provisions,  and  of  the  statute 
of  1859,  we  are  of  opinion  that  tlie  instruction  given  by 
the  court  below  to  the  jury  was  erroneous ;  and  though 
there  might  possibly  have  been  a  verdict  for  the  plaintiff, 
without  regard  to  this  instruction,  yet  it  is  quite  probable 
that  the  jury  did  regard  it,  and  by  it  were  mislead  and  per- 
haps induced  to  give  less  attention  to  the  other  evidence  tiian 
the  merits  of  the  case  demanded.  Anodier  instruction,  to 
which  exception  was  taken  and  for  which  error  was  assigned, 
was  to  the  effect  '^that  it  makes  no  difference  that  the  woman 
married  subsequent  to  this  rc^stration,  she  might  have  been 
married  a  half  a  dozen  times,  the  one  registration  is  suffi- 
cient'' If  the  construction  of  the  statute  which  we  have 
adopted  and  announced  above,  be  correct,  this  instruetioii 
should  not  have  been  given.  We  are  of  the  opinion  that  a 
divorce,  or  the  deatii  of  the  husband,  operates  as  a  revocation 
of  the  registration.  Upon  the  happening  of  either  of  these 
events,  the  rights  of  the  i^oman  to  the  property  ceases  to  be 
controlled  by  or  dependent  upon  the  registration.  She  holds 
the  property  of  an  unmarried  woman,  which  she  is  in  fact 
If  she  marries  a  second  time  she  must  register  the  property 
anew;  or  if,  having  registered  it  after  marriage,  she  ex- 
changes any  part  of  it  for  other  property,  she  must  register 
the  property  last  a^cquired,  if  she  would  secure  the  advantages 
contemplated  by  the  statute. 

Upon  these  grounds  we  think  the  judgment  below  shoold 
be  reversed,  and  a  new  trial  ordered. 
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THOMAS  BYAN,  Bespondent,  t.   THOMAS   HAERIS, 

Appellant 

A^ppeci  fronh  Mulbiomah  C(mnty. 

1.  Thd  cbftrtor  of  the  My  c#  P<ntU»id  decIaroB  tkst  the  itcorder  of 
that  city .  shall  be  em  oficio  a  jiutioe  of  the  peace,  within  the 
corporate  limits — Held,  that  the  Ic^slatiye  aaaetnblj  could  rightly 
eonier  sueh  authority. 

2.  No  ap^Acal  will  lie  from  what  it  usually  styled  a  Judgment  by  de- 
fault 

On  the  6tli  day  of  October,  1865,  Ryan  sued  Harris,  in  a 
civil  action^  before  J,  J.  Hoffman,  recorder  of  the  city  of 
Portland,  and  ex  officio  justice  of  the  peace.  Summons  and 
service  was  duly  made,  and  defendant  failing  to  appear  and 
answer  on  the  day  fixed  for  trial,  the  plaintiff  had  judgment, 
for  failure  to  answer,  against  defendant  for  $98.50.  Erom 
that  judgment  defendant  appealed  to  the  Circuit  Court.  At 
the  November  term,  1865,  of  that  court  the  respondent  moved 
to  dismiss  the  appeal  on  the  ground  that  such  appeal  waa 
improper.  After  argument,  the  circuit  judge  sustained  the 
motion,  and  affirming  the  judgment  below  dismissed  the  ap- 
peal. Defendant  Harris  appealed  from  that  judgment  to  the 
Supreme  Court,  claiming  that  neither  of  the  courts  had  juris- 
diction over  the  case. 

Xr.  Siofii,  Esq.,  for  appellant^  claims: 

Ist  That  the  recorder  of  the  city  of  Portland  had  no  jjf 
risdiction  of  the  subject  matter  in  controversy. 

2d.  That  the  recorder  was  exercising  the  poweHs  of  justice 
ef  the  peace  by  virtue  of  the  special  law  incorporating  the 
city  of  Portland.     (Speeial  Laws  1864,  sscUon  5,  page, 14u) 

Sd.  The  legislature  had  no  authority  to  make  sueh  pro- 
vision.  (Section  28,  subdivisian  1^. article  ^.af  fke  OonsH- 
iution;  secH^n  1  of  article  7,  of  the  same^) 

0.  H.  Masofi,  Esq.,  for  respondent,  claims: 
ImL   That  the  recorder  had  junadictioii. ' 
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2d.  That  no  appeal  lies  from  a  judgment  for  want  of  an- 
BT^r.  (Sections  525^  526  of  Code;  sections  64,  65,  of  Jus- 
tices  of  the  Peace  Act.) 

Wilson,  J.  This  case  develops  but  two  questions :  Was 
the  recorder  of  the  city  of  Portland  an  officer  properly  exer- 
cising the  power  of  a  justioe  of  the  pea^ce  in  taking  jurisdie- 
tion  over  civil  causes!  and,  was  the  judgment  helow  one 
admitting  of  an  appeal  ?  Upon  the  former  inquiry  references 
are  made  to  the  Constitution  of  Oregon.  Article  4^  subdi- 
vision 1,  section  23,  reads  thus:  '^The  legislative  assembly 
shall  not  pass  special  or  local  laws  in  any  of  the  following 
enumerated  cases,  that  is  to  say :  1.  Eegulating  the  jurisdic- 
tion and  duties  of  justices  of  the  peace  and  constables ;"  and, 
article  7,  section  1,  in  part,  reads  thus:  ^^ Justices  of  the 
peace  may  also  be  invested  with  limited  judicial  powers,  and 
municipal  courts  may  be  created  to  administer  the  regula- 
tions of  incorporated  towns  and  cities.'^  In  article  6,  section 
7,  the  Constitution  declares  that  such  "township  and  precinct 
officers  as  may  be  necessary  shall  be  elected  or  appointed  in 
such  manner  as  may  be  prescribed  by  law."  The  number  of 
such  officers,  their  fippointment  or  election,  are  subjects  for 
legislation.  Title  4,  chapter  SjB,  section  27,  of  the  Code, 
provides :  "That  there  shall  be  elected  at  a  general  election, 
by  the  qualified  electors  of  the  several  election  precincts  of 
this  State,  one  justice  of  the  peace,"  etc  That  section 
proposes  that  there  shall  be  at  least  one  such  officer  in 
each  precinct,  and  that  one  shall  be  elected;  but  there 
is  ne  pn)faibitio!ii  to  the  appointment  or  election  of  as  many 
more  as  the  legislature  at  a  subsequent  time  might  pro- 
vide. The  l^slative  assembly  has  supreme  power  in 
enacting  laws,  subject  to  the  Constitution  and  lawa  of  the 
United  States,  "and  to  the  Constitution  of  Oregon.  Their  aeta 
may  be  seeming  ineonsietent  witli  each  other;  iyut  when  tlie 
rules  of  construction  are  to  be  applied  to  them,  all  Stafe  laws 
aie  of  equal  authority,  so  far  aa  their  origin  is  oonoerned^ 
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and  must  be  ocmstmed  so  that  all  may  be  in  foiw  if  poesibla 
Concesming  subjects  not  limited  or  provided  fbf  in  the 
Constitation,  the  legtslatiTe  aasembly  has  unlimited  and 
abeolnte  authority^  guarded  only  by  the  right  of  the  people 
to  change  their  legislators.  While  there  is  a  general  law  pn>- 
▼iding  that  one  justice  of  the  peace  shall  be  elected  in  eadb 
precinct,  there  is  no  restriction  to  the  legislature  pi^ovidii^; 
for  more  than  that  number^  and  a  latter  law  to  that  efiisct 
would  have  equal  force  with  the  f<»iner  and  would  in  no  wise 
defeat  the  fonner  or  restrict  any  of  its  provisions.  The  same 
power  made  both,  and  had  full  ri^t  to  do  so.  We  hold  that 
the  legislature  could  dothe  officers  with  l^e  authority  of 
jiMtioes  of  the  peaoe,  and  could  assign  them  their  spbeiM 
of  jurisdiction.  The  Constitution  provides  for  the  creatiott 
of  municipal  courts  to  administer  judicially  the  r^gtdatltas 
of  cities  and  towns,  and  the  legislature  has  clothed  that  court 
with  proper  power,  and  mads  its  presiding  officer  a  juctice  of 
the  p^ace.  The  main  reliance  of  tiie  appellant  on  thid  point 
is  upon  the  first  reference  to  the  Constitution.  In  refei^enoe 
to  section  28,  article  4,  we  hold  that  the  prohibition  fforik 
passing  special  laws  regulating  the  jwiadiction  oi  justices  e^ 
the  peaoe,  refers  to  the  giving  of  magistrates  in  one  locality 
greater  jurisdiction  over  causes  of  action,  greater  powers  ani 
authcNTtty  than  in  another,  and  d(^es  no^  it^er  to*  the'  teifritorial 
jurisdiction  of  such  officers.  -' 

Having  answered  the  £i9t  inquiry  in  the  affirmative,  it 
will  be  necessary  to  decide  the  sec()nd.  Undei*  the  statutei^ 
of  1855,  in  our  oourts^  a  distinction  seems  to  have  ariseiL 
between  a  judgment  for  default  and  a  jud^cient  on  failtire  t6 
answer.  By  that  statute,  in  actions  for  money  only,  and  also 
in  a\lket  actions,  it  seemed  that  the  entry  of  a  default  by 
defendant  wals  necessary,  and  a  precedent  to  giving  of  judg- 
ment The  statute  seemed  to  provide  in  terms  for  that  course ; 
and  in  other  causes  than  those  upon  contracts  for  money 
only,  it  was  necessary,  after  default  properly  entered  for 
plaintifiF,  for  him  to  apply  for  further  proceedingjs  in  order  to 
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huve  a  jiidgmeiit  either  at  that  or  a  subsequent  term.  Jxtdg- 
ment  for  failure  to  answer  seemed  to  have  beoome  limited  to 
those  eases  where  a  party  defendant  appeared  in  oourt  but 
n^aived  making  any  answer  either  by  express  notice  or  by  a 
•ilenee  equivalent  to  a  notice.  There  is  no  ground  for  such 
distinction  in  the  preisent  Code,  nor  any  pretence  therefor. 
■Seotion,  246  provides:  "When  the  time  for  answering  the 
coidplaint  has  expired,  and  defendant  has  failed  to  answer, 
the  plaintiff  shall  have  judgment  immediately,  unlesB,  in  or- 
der to  enable  the  court  to  give  proper  judgment  or  proper 
relief,  the  taking  of  some  proof  is  necessary/'  The  Code  pro- 
vides <>nly  these  Vays  of  entering  judgments:  Ist  Judgment 
in  general;  2d.  Judgment  of  nonsuit;  Sd.  Judgment  on  fail- 
nxe  to  answer;  and,  4tb.  Judgment  by  confession.  "No  other 
locins  are  mentioned.  Section  64,  page  596,  of  the  Code,  re- 
lutingto  appeals  from  courts  of  justices  of  the  peace,  provides 
that  eithei:  party  may  appeal. from  a  judgment^  except  when 
th^.same  is  given  by  confession  or  want  of  an  answer.  It  pro- 
hibits, then;  clearly  an  appeal  in  all  cases  for  whidb  provision 
is.  made  under  the  head  of  judgment  on  failure  to  answer. 
fSection  246. covers  all  cased  of  defauU  which  may  have  ex- 
isted or  can  exist ;  and  styles  them  not  as  judgments  '^y  de- 
fault,'*  but  as  "on  failure  to  answer.'*  In  this  case,  tiie  judg^ 
toent  in  the  Justice's  Court  shows  that  defendant  was  duly 
served  with  process,  and  the  time  for  answering  having  ex- 
pired without  such  pleading;  judgment  was  rendered  against 
him  for  that  reason.  We  think  we  do  not  mistake  these  pro- 
visions of  the  Code,  and  we  do  not  doubt  that  such  judgments 
admit  of  no  appeal, 

* 

Judgment  affinaed. 
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A-  B.  BICHAEDSON,  Appellant,  v.  L.  0.  FULLER  & 
CO.,  and  E.  HARTDT  &  CO.,  Respondents. 

Appeal  from  Multnomah  County. 

f 

1.  Under  the  Code  a  partner  cannot  confess  a  Indgment  that  skall 
be  binding  upon  his  partner,  or  the  partnersnip  property,  unless 
made  in  an  action  pending. 

2.  A  swofh  statement  reciting  that  the  indebtedness  arose  upon 
pnmiissory  notes  for  money  is  insufficient. 

8.   What  statement  would  be  sufficient  under  the  Code. 

Ok  the  16th  day  of  March,  1867,  in  vacation,  Henry  Mar- 
tin made  a  confession  of  judgment  in  behalf  of  himself  and 
P.  E.  Martin,  doing  business  in  the  name  of  H.  Martin  & 
Co.,  to  L.  C-  Fuller  and  J.  P.  Smith,  doing  business  under 
the  firm  name  of  L.  C.  Fuller  &  Co.,  for  the  sum  of  $3,904.67 
in  gold  coin. 

Kichardson  filed  a  motion  in  the  Circuit  Court  to  set  aside 
and  declare  void  this  judgment  <»i  the  ground  of  the  insuffi- 
ciency of  the  statement  therein,  and  because  said  confession 
of  judgment  and  statement  are  not  warranted  by  the  statute, 
and  not  made  in  compliance  with  the  requirements  thereof. 

Appellant  also  filed  his  affidavit,  alleging  that  on  the  16th 
of  March,  1867,  he  commenced  an  action  against  said  Martin 
&  Co.  for  $485.74,  due  him  from  them  for  merchandise,  ScCy 
sold  and  delivered  to  them,  and  that  on  the  2d  day  of  April, 
1867,  he  obtained  judgment  for  said  sum  against  them ;  that 
by  virtue  of  an  execution  upon  said  confession  of  judgment  in 
favor  of  Fuller  &  Co.,  all  the  property,  goods,  and  chattels  of 
said  defendants  were  levied  upon  to  satisfy  the  same,  and  that 
said  pretended  judgment  was  fraudident  and  void,  as  he  ver- 
ily believed. 

The  Circuit  Court  overruled  this  motion  and  gave  judg- 
ment against  appellant  for  costs  and  disbursements^  from 
whiich  judgment  and  ruling  he  appealed. 


( 
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Stotd  £  Reed,  for  appellant 

1st.  That  under  our  statute  one  partner  cannot  confess  a 
judgment  without  action  pending^  which  shall  bind  the  other 
partner  or  the  partnership  property. 

2d.  That  the  statement  accompanying  the  confession  does 
not  state  plainly  the  facts  out  of  which  the  indebtedness  arose 
and  does  not  show  that  the  sum  confessed  therein,  is  justly 
due  or  to  become  due. 

3d.  That  the  confession  and  assent  thereto  are  insufficient, 
and  are  not  made  in  the  manner  prescribed  by  statute.  To 
substantiate  the  first  ground:  Crane  v.  French,  1  Wend,, 
811;  OrazebrooJe  v,  McOreedie,  9  Wend.,  439;  7  Haw.  Pr. 
B.,  220.  As  to  second  and  third  grounds:  Code,  title  13, 
chap,  2;  Lawless  v.  Hackett,  16  Johns.,  149;  ChappeUe  v. 
Chappelle,  12  N.  Y.,  215;  30  Barb.,  325-117;  18  Cal,  576; 
8  Ahb.  Forms,  698 ;  17  N.  Y.,  10. 

D.  Logan,  Esq.,  for  respondents,  filed  no  brief. 

PfiOf^  J.  Under  our  Code,  page  201,  section  249,  where 
an  action  has  been  commence^,  and  is  pending  against  one 
or  more  defendant  jointly  liable  on  contract,  a  judgment 
may  be  given  on  the  confession  of  one  of  the  defendants, 
against  all  the  defendants  thus  jointly  liable,  to  be  enforced 
against  their  joint  property,  and  against  the  joint  and  sepa- 
rate property  of  the  defendant  making  the  confession.  It 
will  be  seen  that  this  provision  does  not  apply  to  a  voluntary 
confession  of  judgment  without  action  pending.  (Code,  page 
202,  section  262.) 

Then  as  there  was  no  action  pending  in  this  case,  H*  Mai^ 
tin  had  no  authority  under  the  law,  to  confess  a  judgment 
binding  upon  his  co-partner  and  the  partnership  property. 
(Crane  v.  French,  1  Wend.,  811;  9  Wend.,  489;  7  How. 
Pr.  B.,  220.) 

Again,  the  sworn  statement,  upon  whidi  this  judgmfint  was 
confessed,  is  insufficient  under  the  statnte  last  referred  to^ 
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III  a  eoxifession  of  judgment  without  action  pending  for 
money  dtne,  or  to  become  due,  this  secticm  requires  that 
'^it  shall  state  plainly  and  concisely  the  facts  out  of  which 
the  indebtedness  aroee^  anxl  shall  show  that  the  sum  confessed 
thereon  is  justly  due  or  to  become  due/^  The  statement  in 
this  caae  is  that  the  indebtedness  arose  on  five  promissory 
notes^  given  to  L.  C.  Fuller  &  Co.  by  H.  Martin  &  Co.  for 
money  advanced  to  them  by  said  Fuller  &  Co.  The  notes 
are  annexed  to  and  made  a  part  of  the  statement.  It  shows 
the  time  when  each  note  was  given,  the  time  when  due, 
and  the  amount  thereof;  and  that  all  of  said  promissory 
notes  are  d«e  imd  owing  to  said  Fuller  k  Co»  The  New 
York  and  California  Codes  contain  a  provision  very  similar 
to  the  one  in  ours,  as  to  the  nature  of  the  statement  to  be 
made  in  a  confession  of  judgment;  and  thef  courts  in  those 
States  hold  that  a  mere  statement  that  the  indebtedness  arose 
on  a  promissory  note  is  insiaffieient.  They  say  ^Hhat  a  note 
at  best,  even  between  the  parties  to  the  instrument,  is  but 
presumptive  evidence  of  a  debt  The  maker  does  not  become 
indebted  by  the  mere  execution  of  a  written  promise  to  pay 
money.  His  obligation  arises  out  of  facts  dehors  the  instru- 
ment, and  antecedent  to,  or  accompanying  its  execution.  A 
promissory  note  without  consideration  binds  no  one.''  The 
additional  statement  that  these  notes  were  given  for  money 
advanced  by  Fuller  &  Co.  is  also  defective  and  insuihcient  to 
meet  the  requirements  of  the  statute,  because  it  does  not 
show  where  or  how  much  money  was  advanced  by  them,  nor 
any  of  the  circumstances  under  which  it  was  advanced.  This 
statement  might  be  true,  although  a  mere  nominal  sum  was 
advanced* 

Again,  it  does  not  show  that  the  sum  for  which  judgment 
is  confessed  is  justly  due  Fuller  &  Co.,  but  that  that  sum  is 
due  azul  owing  them  on  these  promissory  notes.  The  courts 
say  ^'the  object  of  the  law  in  requiring  this  statement  is  to 
put  creditors  upon  the  track  of  inquiry,  and  to  enable  them 
to  discover  perjury  by  requiring  a  definite  and  particular 
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aoconnt  of  the  transactions  which  might  thus  be  exposed,  if 
it  were  fraudulent  Then  a  vague  statement,  like  the  one  in 
this  case,  would  fail  to  subserve  any  of  the  purposes  contem- 
plated by  the  law.  (12  N.  Y.,  215 ;  18  Gal.,  676 ;  16  Johm., 
149.) 

We  think  the  circuit  judge  erred  in  refusing  to  set  aside 
the  judgment  confessed  in  that  court 

Judgment  reveraed. 


THOMAS  OHAVENER,  Appellant,  ▼.  a  A.  WOOD,  Be- 

spondent 

Appeal  from  Jackson  County. 

1.  Om  of  two  partners,  with  the  knowledge  and  asaest  of  the  other, 
oaye  a  promissoTy  note,  secured  hj  mortffage>  in  the  name  of  the 
flrm,  "I.  D.  Haines  k  Brother.**  I.  D.  Haines  executed  and  ae* 
knowledged  the  mortgage.— FeM,  that  t^  mortgage  was  a  leAl 
one,  as  to  the  interest  of  L  B.  Haines,  and  equi^ble  as  to  &• 
interest  of  R.  H.  Hainea. 

2.  Wood  subsequently  took  a  mortgage  upon  the  same  premises,  e> 
ecuted  properly  by  both  partners,  without  actual  notice  of  the 
equities  between  Chavener  and  R.  H.  Hainee,  and  no  knowledge^ 
in  fact,  of  the  mortgage  to  Chavener. — Held,  that  Wood's  mortgage 
is  prior  to  Chavener's,  as  to  the  interest  (^  R.  H.  Haines,  and  is 
a  legal  mortgage  as  to  the  interests  of  both  L  B.  and  R.  H. 
Hainea. 

5.  Effect  of  a  foreclosure  suit  under  the  Statutes  of  Oregon,  aa  rs- 
gards  the  nature  of  the  decree,  and  as  regards  subsequent  UeD 
creditors,  made  parties  to  the  suit. 

4.  Plaintiff  in  execution,  becoming  the  purchaser,  extingoiaheB  Us 
specific  lien  upon  the  premises. 

6.  Who  may  redeem,  and  upon  what  terms. 

In  the  year  1860, 1.  D.  and  E.  H.  Haines  were  partners  in 
trade,  doing  business  nnder  the  firm  name  and  style  of  'T  D. 
Haines  &  Bro."  They  were  also  tenants  in  common  of  a 
lot  of  land  in  that  town,  which  they  occupied  for  partnership 
purposes.  On  the  30th  of  March,  1860,  I.  D.  Haines,  man- 
aging partner,  executed  a  promissory  note  in  the  name  of 
the  firm  to  the  respondent^  to  secure  the  payment  of  whidi 
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there  was,  tt  ibe  flame  time,  a  mortgage  given  oh  the  prop^ 
erty  ahdfv^  named.  The  mortgage  was  executed  by  I.  D, 
Haines,  who  signed  it  with  the  firm  name,  ^^L  D«  Haines  & 
Bro./'  and  himself  acknowledged  it  before  the  proper  officer. 
It  was  duly  witnessed ;  another  oertifioate  of  acknowledgment 
was  in  due  form.  It  was  filed  for  record  on  the  17th  of  July, 
1860.  The  consideration  of  this  note  and  mortgage  was 
$1,724,  money  loaned  by  respondent  to  die  firm.  H.  H» 
Haines,  the  other  partner  in  the  concern,  knew  of  the  loan, 
and  of  the  execution  of  the  note  and*  mortgage,  and  assented 
to  the  whole  transaction.  On  the  12th  of  November,  1860, 
the  two  partners,  both  in  their  individual  capacity,  executed 
a  marljgage  upon  the  same  proper^  to  the  appellant,  Wood. 
This  mortgage  was  executed,  acjmowledged  and  recorded 
with 'all  the  formalities  required  by  law.  The  date  of  its  rec- 
ord is  November  13th,  .I860, 

Chavener  brought  suit  in  the  Circuit  Court  o;f  Jackson 
fx>unt;  against  the  two  Haines  to  f oreqlpse  his  mo^f  ge,-  and 
made  Wood  a  party  according  to  the  provisions  -of  statute; 
Wood  ^ed  hiB  answer,  setting  out  bis  mortgage,  claiming  a 
priority  over  the  mortgage  to  Chavener  as  to  the  entire  lot 
and  the  interest  of  both  the  Haines,  and  praying  a  decree  of 
foreclosure  on  his.  own  behalf^  and  a  distribution  of  the  pro- 
ceeds accordingly.  The  Circuit  Court  held  Chavener's  mort- 
gage to  bea  good  legal  mortgage  «s  io  L  D. 'Haines,  and  a 
valid  lien  upon  the  l^al  estate  of  I.  D.  Haines  in  the  pro- 
perty. It  was  also  held  that  as  to  the  interest  of  B;  H. 
Haines  this  mortgage  was  only  an  equitable  one,  and  that  sb 
far  it  should  be  pottpooed  to  the  mortgage  of  Wood;  but, 
that  as  to  the  intsrest  of  I.  £).  Haines  it  was  a  lien  prior  to 
that  of  Wood.  In  conformity  with  this  decision  it  was 
decreed  that  the  property  be  sold,  and  the  proceisde  apjUfed, 
first  to  pay  the  costs,  and  the  remainder  iii  equal  shares  upon 
t^ie  mortgages  of  Wood  and  Cjiavener.  Sale  of  the  prop^rtj 
VTM  made,  and  ^distribution  of  the  proceeds  according  to  tlis 
decree.    Chavener  wfts'the  purdtaser.  After  sale^  and  wittU 
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the  time  for  redemption,  Wood  proceeded  in  due  fivrm  to 
redeem,  claiming  a  right  to  the  whole  property.  Th&  sheriff 
reoeived  the  money,  and  executed  to  Wood  a  certificate  of 
redemption.  Chavener  denied  the  right  of  Wood  to  redeem 
upon  the  terms  allowed  by  the  sheriff  and  appUed  to  the  court 
to  set  aside  the  proceeding  before  the  sheriff,  and  to  annul 
the  certifieate  of  redemption.  The  court  sustained  the  peti- 
tion, and  set  aside  the  proceedings  concerning  the  redemp- 
tion. From  the  original  decree  ci  sale  and  distribution,  and 
from  the  supplemental  order  Wood  appealed. 

B,  F.  Dowell,  Esq.,  for  appellant,  olaims  as  erroira: 

1st.  In  finding  that  Chavener's  mortgage  is  a  legal  mort- 
gage as  to  the  interest  of  I.  D.  Haines. 

2d.  In  finding  that  Chavener^s  mortgage  was  first  duly  re- 
corded, and  was  constructive  notice  to  Wood  ba  to  Hie  inter- 
est of  I.  D.  Haines. 

3d.  In  decreeing  one-half  only  of  the  proceeds  of  sale  to 
Wood;  and, 

4th.   In  denying  to  Wood  the  right  to  redeem.    (9  CaL 
866;  21  CoZ.,  108.) 

0.  Jacobs,  Esq.,  for  respondent,  claims: 

let  That  Chavemer's  mortgage  is  a  legal  one  as  to  L  D. 
Haines.  2  Hilld.  Real  Est,  350 ;  sees.  10,  12,  13 ;  9  Johns., 
285 ;  4  Mass.,  488 ;  6  PicJc.,  86 ;  9  Ma^s.,  918,  and  other  au- 
thorities. 

.  2d.  That  it  was  a  legal  mortgage  as  to  R  H.  Haines. 
(Story's  Agency,  see.  61 ;  11  Pick.,  400 ;  19  Johns.,  546 ;  4 
Met.,  548.) 

Sd.  That  Wood  was  not  a  subsequent  lien  creditor  on  any 
property  separately  sold;  and^ 

44L  That  Chayener  was  a  prior  lien  cieditor  and  a  por^ 
ehaser,  and  Wood  could  only  redeem  by  full  paymecit  of 
CBiavener's  lien.     (Oode,  sees.,  297^  8.) 
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Shattuos^  J.  The  questions  for  decision  by  this  court  are 
these:  1st  What  effect  is  to  be  allowed  to  these  mortgages 
respectively^  and  relatiyely,  to  each  other.  2d.  What  relation 
do  the  parties  to  this  decree  sustain  to  each  other,  and  to  the 
property  involyed.  8d.  Had  Wood  a  right  to  redeem;  and 
if  so,  what  estate,  and  upon  what  terms* 

Chavener  insists  that  hii;  mortgage  is  a  valid  lien,  prior  to 
that  of  Wood,  upon  the  whole  lot,  as  well  as  upon  the  inter- 
est of  R.  H.  Haines;  and  claims  a  full  payment  of  his  debt 
out  of  the  proceeds  of  &e  properly ;  although,  on  account  of 
being  the  purchaser,  he  does  not  appeal  from  the  decree  of 
the  court  below.  Wood,  on  the  other  hand,  insists  that  Chav- 
ener^s  mortgage  is  only  an  equitable  mortgage,  and  should  be 
postponed  as  to  the  interest  of  both  the  Haines  brothers  to 
his  own. 

We  are  of  q^inion  tiiat  neither  of  tiiese  claims  is  altogether 
just,  or  authorized  by  our  statutes.  Upon  authority  of  the 
elementary  writers,  and  of  the  cases  adjudged,  as  well  as 
upon  the  reasonable  and  consistent  view  of  such  transactions, 
we  hold  that  a  deed  made  by  one  partner,  in  ihe  name  of  the 
firm,  purporting  to  convey  away  the  property  of  the  firm  is 
valid  and  effectual,  as  a  conveyance  of  the  interest  of  the 
partner,  who,  as  in  this  case,  has  affixed  his  own  name  to  die 
deed  and  personally  acknowledged  it,  as  well  for  himself  as 
for  the  firm.  The  drcomstances  of  undertaking  to  convey 
the  estate  of  his  oopartners,  and  describing  the  granters,  as 
well  in  the  body  of  the  deed  as  in  the  signature,  as  'T.  D. 
Haines  d  Bro.'*  does  not  change  the  fact  that  I.  D.  Haines 
signed,  sealed  and  acknowledged  the  deed  for  himself;  nor 
can  it  alter  the  manifest  intention  of  the  party  to  convey  his 
own  interest  Story  on  Part.,  sees.  94,  11*,  120,  and 
authcHrities  there  cited;  2  HiL  R.  Btt.,  cK  84,  sees.  10-14, 
and  references;  9  Johns.,  2^5 ;  Btatutes  of  1865,  p.  476,  sec. 
1.  We  think  the  mortgage  to  Chavener  was  a  good  and  suffi- 
cient conveyance  of  the  legal  estate  of  I.  D.  Haines  in  the  pro- 
perty mortgaged,  for  the  purposes  mentioned  in  the  instra- 
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xnent;  and  that  us  to  the  iiitereat  of  I.  D.  Haines,  it  was  duly 
recorded  and  is  prior  to  that  of  Wood.  We  also  conclude  upon 
the  authorities  above  referred  to,  that  it  is  a  good^  equitable 
mortgage  as  to  the  interest  of  IL  H.  Haines ;  because  he  had 
knowledge  of  and  assented  to  its  execution,  and  the  money  for 
the  payment  of  which  it  was  given  as  a  security,  was  used  in 
the  partnership  business.  As  between  Chavener  and  B.  H. 
Haines,  the  whole  land  was  equitably  bound  for  Chavener's 
debt;  but  it  appears  from  the  evidence  that  Wood  had  no 
actual  notice  of  the  equities  subsisting  between  Chavener  and 
R.  H.  Haines,  and  did  not,  in  fact,  know  of  Chavener's 
mortgage  until  long  after  his  own  had  been  executed.  He 
was,  nevertheless)  chargeable  with  knowledge  from  the  record 
of  that  mortgage^  so  far  ai*  the  same  was  properly  admitted 
to  record;  that  is^  according  to  our  views^  as  to  the  interest 
of  I.  D.  Haines;  but  as  to  the  interest  of  R  H.  Haines, 
Wood's  mortgage  is  prior  to  that  of  Chavener,  because, 
besides  having  an  equity,  as  a  condition,  equal  to  Chavener's, 
he  has  also  the  legal  estate,  and,  according  to  the  maxim  ia 
equity  applicable  in  such  cases,  is  to  be  preferred.  We  hold, 
therefore,  that  the  rulings  and  decree  of  the  court  below  were 
correct,  and  ought,  in  this  respect,  to  be  affirmed.  The  rela- 
tions of  the  parties  to  this  decree  and  to  the  property  inv<dved 
have  been  discussed.  This  dependa  upon  the  oonstruction  of 
the  statute.  Section  40  of  the  Code  ptovideft  that,  in  a  suit 
of  this  kind,  ^^any  person  having  a  lien  subs^uent  to  the 
plaintiff,  &c.,  &c.,  shall  be  made  a  defendani,  &c"  And 
section  412  requires  the  cOurt  to  make  ^^a  decree  in  reference 
to  such  lien,  and  the  debt  secured  thereby,  as  if  the  defendant 
were  a  plaintiff  in  the  suit."  Section  418,  last  clause  of  sub- 
division two,  declares  that  such  decree  ^^shall  be  deemed  a 
separate  decree"  as  to  each  person  having  a  separate  lien,  and 
it  "may  be  enforced  accordingly,"  We  hold  that  this  decree 
is,  in  respect  to  the  several  rights  of  Chavener  and  Wood,  by 
a  fair  construction  of  the  statute,  to  be  regarded  as  a  separate 
decree  for  each;  and  that,  for  ncLOst  purposes,  it  leaves  the 
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parties  as  they  would  be  if  there  had  been  a  separate  snit  and 
decree  therein  on  behalf  of  each.  TJpcm  the  question  of 
redemption,  it  is  claimed  thaty  under  the  statute  providing 
for  redemption,  th^  liens  of  these  mortgages  were  merged  in 
the  decree,  and,  for  the  purposes  of  redemption,  tiie  parties 
have  contemporaneous  liens  and  there  is  no  place  for  redemp- 
tion. This  point  is  disposed  of  by  the  opinion  we  have 
expressed  above  concerning  the  relation  of  the  parties  to  each 
other  and  to  the  property  involved  in  the  decree.  The 
priority  of  a  party's  lien  is  in  no  v^ay  affected  by  such  decree. 
The  decree  may  ascertain  and  declare  vt^hat  it  was  and  legally 
ought  to  be,  but  cannot  divest  it  It  is  further  daimed,  that 
if  Wood  had  a  right  to  redeem,  he  could  do  so  only  upon  the 
payment  of  the  whole  of  Chavener's  judgment  and  decree; 
since  Chavener  is  purchaser  on  the  sale,  and  the  amount  of 
his  debt  justly  exceeds  the  amount  of  his  bid.  The  money 
paid  upon  redemption  was  only  the  amount  bid  and  interest, 
as  required  by  statute.  We  do  not  think  the  claim  herd 
made  should  be  allowed  Section  298  of  the  Code  provides 
as  fdlows :  ^'A  lien  creditor  may  redeem  the  properly  within 
sixty  days  from  the  date  of  the  order  confirming  the  sale,  by 
paying  the  amount  of  the  purchase  money,  with  interest,  at 
the  rate  of  two  per  centum  per  month,  thereon  from  the  time 
of  sale,  together  with  the  amount  of  any  taxes  whidi  the 
purchaser  may  have  paid  thereon;  and,  if  the  purchaser  be 
also  a  creditor,  having  a  lien  prior  to  that  of  the  redemp- 
tioner,  the  amount  of  such  lien,  with  interest.''  The  last 
clause  of  this  section,  providing  that  ^^if  the  purchaser  be  also 
a  creditor,  having  a  lien,"  &c.,  we  think  contemplates  and  re- 
fers to  some  other  lien  than  that  upon  which  the  sale  is  made» 
The  object  of  a  sale  is  to  extinguish  the  specific  lien 
upon  the  particular  property  sold  by  appropriating  the  prop- 
erty, or  80  much  of  it  as  is  necessary  to  the  payment  of  the 
debt  A  purdiase  upon  execution  accomplishes  this  object, 
and  divests  the  holder  of  the  lien  upon  which  execution 
isBoedy  of  any  furtheir  daim;  and  by  the  purchase,  a  pur- 


I 


I 


188  Chayenxb  y.  Wood.       i        [2  Oregon 

chaser  acquires  no  rights  aa  against  a  redemptioner,  except 
to  tack  to  his  bid  any  lien  he  may  hold,  intervening  between 
the  judgments  or  decree  on  which  the  sale  was  made, 
another  lien  of  the  redemptioner,  or  which  is  altogether 
prior  to  l^e  lien  of  the  execution  creditor.  This  is  dearly 
so  in  case  the  purchaser  is  a  stranger  to  the  judgment  or 
decree  on  which  the  sale  was  made,  and  it  cannot  be  con- 
tended that,  when  a  stranger  purchases  property  at  an  execu- 
tion sale,  the  execution  creditor  has  a  right  to  take  the  prop- 
erty from  the  purchaser  by  paying  the  amount  bid  and  inter- 
est at  two  per  centum  per  month,  for  the  purpoee  of  tacking 
thereto  the  unpaid  balance  of  his  judgment  We  are  una- 
ble to  perceive  any  difference  when  the  execution  creditor  is 
himself  the  purchaser.  We  do  not  think  that  an  executi<Hi 
creditor,  by  becoming  a  purchaser  upon  his  own  execution, 
can  alter  the  character  and  effect  of  the  sale,  ix  establish 
any  new  relation  between  a  purchase  on  execution  and  the 
lien  upon  which  it  is  based.  By  bidding  in  the  property,  an 
execution  creditor  elects  to  take  the  land  of  /his  debtor  for  so 
much  as  he  bids,  and  to  look  to  other  properly  of  his  debtor 
for  the  balance  of  his  debt  Upon  this  constructicHi  of  the 
statute,  and  upon  the  facts  in  this  case,  we  hold  that  Chav- 
ener  is  to  be  deemed  to  have  a  decree  for  the  sale  of  the 
interest  of  I.  D.  Haines  in  the  property  mortgaged,  and 
Wood  to  have  a  decree  for  the  sale  of  the  entire  estate  of 
both  the  Haines  brothers  in  the  property,  subject^  however, 
to  the  prior  lien  of  Chavener  upon  the  undivided  half 
belonging  to  I.  D.  Haines;  and  that  the  sale  is  in  effect  the 
same  as  a  sale  upon  several  executions  issued  upon  suck 
decrees.  Chavener,  by  his  bid,  became  the  purchaser  of  the 
whole  estate ;  of  the  interest  of  R  EL  Haines,  absolutely,  as 
to  Wood,  and  of  the  interest  of  I.  D,  Haines,  subject  to 
redemption  by  Wood  The  interest  of  R.  H.  Haines  is  not 
redeemable  by  Wood,  because  it  was  sold  as  upon  Wood's  exe- 
cution, and  he  received  the  purchase  money.  The  interest 
of  L  D.  Haines  may  be  redeemed  by  Wood  upon  payuig 
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one-lialf  the  amount  of  the  money  bid  for  the  whole  prop- 
erfy  and  interest  at  two  per  centum  per  month ;  and  the  or- 
der of  the  eonrt  below  is  modified  in  conformity  with  theae 
views.  OoetB  in  this  court  and  in  the  oourt  below  to  be  paid 
by  the  appellant  and  respondent  in  equal  shares. 

Let  the  judgment  be  so  modified. 


GEOBOE  H.  MTIRCH,  Appellant,  v.  JAMES  M.  MOOEB 

and  0.  C.  MILLEB^  Bespcmdents. 

Appeal  from  Washington  Coumiy. 

L  A  domestie  judament  does  not  fall  within  the  statute  praiorlMBg  tan 
jFsan  as  a  lunitation  iqKm  Judgments  in  United  States  eourtiy 
ete. 

t.  Upon  the  Statutes  of  Oregon  it  is  in  the  pO^wer  ^  a  Judgment  ei«d- 
itor  to  keep  his  Judgment  aUve  until  payment  thereof  is  made. 

JnnoMxirr  was  rendered  against  (be  defendants  in  Novem- 
ber, 1868,  for  $725,  in  Diatriot  Court  of  the  United  SDates 
for  Washington  oounly,  and  in  April,  1866,  the  plaintiff  filed 
his  motion  uiider  the  statute  for  leave  to  issue  execution  for 
the  amount  then  due  upon  the  judgment.  Notice  was  duly 
•erved  upon  defendants  v/ho  filed  their  objections  alleging: 

Ist   That  payment'  had  been  made. 

2d.  That  the  proceeding  was  barred  by  the  statutes  of 
limitations. 

It  was  admitted  that  a  payment  had  been  made  in  1854  of 
$406.50,  but  denied  that  the  proceeding  was  bamed  by  the 
statutes  of  limitation.  The  cause  was  submitted  to  the  court 
upon  the  question  of  limitation  under  the  statute,  atnd  decided 
in  the  affirprntiye.  That  diaposed  of  the  oasei  axid  an  appeal 
was  taken  to  this  court. 

TF.  0.  Johnson,  Esq,,  for  appellant 

Stbattoit,  J.  Does  this  judgment  fall  witiiin  the  meaning 
of  section  five  of  the  Code^  which  provides  as  foUowat 
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'' Actions  to  be  commenced  within  ten  years:  1.  An  action 
upon  a  judgment  or  decree  of  any  court  of  the  United  States, 
or  of  any  State  or  territory,  within  the  United  States."  We 
think  it  does  not.  A  judgment  in  this  State  is  effected  for 
two  purposes:  1st.  As  the  subject  to  support  an  execution 
within  five  years  from  its  rendition ;  and,  2d.  As  a  lien  upon 
real  estate  for  ten  years.  Upon  the  expiration  of  five  years, 
a  method  is  provided  by  which  an  execution  may  issue  by 
leave  of  the  court.  The  proceeding,  in  effect,  is  strictly  analo- 
gous to  the  common  law  writ  of  scire  facias.  Section  293 
of  the  Code  provides  that  if  son  execution  has  not  been  issued 
upon  a  judgment  for  ten  years,  the  lien  thereof  shall  expire ; 
but  if  leave  is  afterwards  given,  as  provided  in  section  267, 
^^irom  the  date  of  docketing  such  o^rder  or  a  transcript  there- 
of; the  lien  of  the  judgment  shall  begin  anew,  and  continue 
IB  all  respects  as  upon  ths  first  docketing  the  same."  Und^r 
the'jpl'ovisions  of  th^se  two  sections  of  the  Statutes  of  the 
State,  of  Oregon,  it  is  in  the  power  of  the  judgQient  creditor  to 
jcoep  his,  judgment  alive  luitil  it  is  dischai^d  by  payment^ 
be:  that  period  long  or  short 

Judgment  reT^reed. 


vl.      . 


GREEN  B.  SMITH,  Appellant^  v.  LAB  AN  0A8E,  Be- 

spondexit. 

Appeal  from  Benton  County. 

L'  Oantmet  made  on  SiindAy  is  void. 
.2.   Eif^  o|  subsequent  ratification,  or  9ubaequent  contraet. 

'  Smith,  loaned  to  defendant  Case^  $800,  for  which  Case  ex- 
eeuted  and  delivered  his  promissory  note  on  Sunday;  and 
on  a  week  day  he  afterwards  made  a  promise  to  pay  plaintiff 
the  money  so  received  at  the  making  of  the  note.  The  de- 
fendant  demurred  to  the  complaint,  because  it  appeared  that 
thfi  note  waB  exncuted  on  Sunday.  The  Circuit  Court  sus- 
taJJied  the  demuitraT)  land  plaintiff  appealed  > 
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Thomien  A  Kelsay,  fdr  appiellantfi':  •     '  i  :  f  >    •> 

1st.  Subsequeiit  promise  need  not  be  in  thritiiig;  no'StaltUle 
reqniring  it     (OW^.iw  O&H*.,  66;  9  Pick.,  8«.)     ' 

2d.  The  subseqtient  promiscf  reiidefed  tiie  te6|>oiidelit  liabk 
on  demand.  {ChU.  on  G^.,  44b;  note  z;  Id.,  447;  ^mW^, 
448,  789 ;  noteh;  Siery  '6n  Cmt.,  paragraph^  619 ;  8  (jfraig, 
553;  10  Ctufi.,  268;  2  Parsons  ofi  Ooni.,  264.  '^"^^H/")  '• 

Thaybr  'S  Btamett  and  BMhan^  Icfr  irefspond^t :         ! 

4th.  A  note-exeeuted  on  Sunday,  beisg  proidbited  hy  Btat- 
tute,  is  void:  6  Watts,  231;  13  Met,  284;  16  Pitkt/i47; 
13  Shipley,  464;  12  Met,  24;  7  Blaekf.,  479;  24  i^.  T., 
353 ;  10  Jf 6^.^  863 ;  and  either  party  may  show  that  fact :  5 
Mass.,  296. 

5th.  The  new  promise  can  give  no  original  cause  of  action, 
if  the  obligation  upon  which  it  was  founded  could  not  have 
been  enforced  at  law.  (2  Sandf.,  311;  Edwards  on  Bills, 
339 ;  1  Parsons  Con.,  361 ;  14  Wend.,  97.) 

6th.  There  was  no  consideration  for  the  new  promise,  and 
none  alleged.  (12  Johns.,  190;  4  Johns.,  235.)  A  moral 
obligation  is  not  a  sufficient  consideration.  (Chit  CorU.,  46- 
7;2  JoArw.,  277.) 

7th.  When  the  parties  are  in  pari  delicto  the  courts  will 
not  interfere  to  assist  either.     (12  Met.,  25;  17  Mass.,  257.) 

Prim,  J.  Section  653  of  the  Code  provides  "that  if  any 
person  shall  do  any  secular  business  or  labor  other  than  works 
of  necessity  or  mercy,  on  the  first  day  of  the  week,  commonly 
called  Sunday  or  the  Lord's  day,  such  person,  upon  convic' 
tion  thereof,  shall  be  punished  by  fine,  etc."  The  note  set 
out  in  the  complaint  being  executed  and  delivered  on  Sun- 
day, in  violation  of  this  statutory  provision,  is  illegal  and 
void,  and  therefore  cannot  be  enforced  in  the  courts.  The  con- 
tract being  void  the  defendant  could  acquire  no  right  of  prop- 
erty in  the  money  obtained  under  it;  and  the  express  prom- 
ise subsequently  made,  as  alleged,  by  him,  we  think  is  suffi- 
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dent  to  render  him  liable  in  assumpsit  for  the  numey  had 
and  veoeiyed  of  plaintiff  and  for  his  use  and  benefit.  It  is 
urged  that  there  was  no  consideration  to  support  this  prom- 
itBy  but  we  think  the  retention  of  this  money  belonging  to 
plaintiff,  is  a  sufficient  consideration  to  support  it  {Adams 
if*  Oroff,  19  Ver.,  358 ;  WMiams  v.  PoaiI,  6  Bing*,  663 ;  Dodr 
son  V.  Hams,  10  Ahk,,  666.) 


) 


The  court  below  having  austained  the  demurrer,  the  judg- 
nmit  is  reycKSedy  ud  oaae  Mnanded  with  laa?e  to  defendant 
to  anraM. 


OASES 

ABGUXD  AND 
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XRASMU8  D.  SHATTUCK,  Chi^  JmMm. 
BEUBEN  P.  BOISE,  \ 

JOSEPH  G.  WILSON,       (  j^^^^i^ 
PAINE  P.  PRIM,  ^  JU99M: 

ALONZO  A.  &KINNEB, 

R.  WILLIAMS,  Otafti. 
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IN  MEMORIAM. 


To  the  Supreme  Court  of  the  State  of  Oregon i^ 

The  undersigned  having  been  appointed  at  a  meeting 
of  the  bar  of  the  State,  to  prepare  and  present  suitable 
resolutions  in  reference  to  the  death  of  Eilbt  Evans 
Stratton^  late  one  cX  the  justices  of  this  court,  respectr 
fully  ajsk  that  the  following  resolutions  be  placed  upon 
the  records  of  the  court,  which  are  in  substance  those 
placed  in  our  hands  by  the  Hon.  P,  P.  Prim,  at  the 
request  of  the  bar  of  the  sec^md  judicial  distrieV  in 
which  Jt^dge  SnuLTTOK  resided. 


( 


EBSOLUTIONS. 


It  having  pleased  the  Almighty  disposer  of  human 
•rents  to  remove  from  otirrmi^hjr^  suddeft' 'but 'p6 ice- 
fnl  death,  our  esteemed  brother,  Hon  R.  E.  STBA-ixoiSf^ 
one  of  the  justices  of  the  Supreme  Cou^t  of  this  State, 
^eref ore 

Resolved,  Ist  That  by  this  a^ctive  dispensation  of 
Providence,  the  community  in  which  he  dived  has  loat 
one  of  its  most  prominent  and  useful  citizens;  society, 
one  of  its  brightest  ornaments;  hia  family  gnd  wide  oir* 
de  of  relatives,  a  most  affectionate  husband  and  friend ; 
and  especially .  is  it  true,  that  an  office  of  great  publio 
trust  and  honor  has  become  vacant,  that  was  being  filled 
by  the  deceased  with  marked  acceptance  on  behalf  of 
the  public,  and  with  faithful  discharge  of  the  arduous 
and  responsible  duties  of  his  office. 

2d«  Although,  in  common  with  all  the  people  of  thin 
State,  we  were  startled  by  the  suddennesa  of  the  ahaekt 
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and  overcome  with  grief  at  the  laagaitT:^!^  of  onr  loaa, 
both  in  the  public  and  private  relations  which  we  all 
sustained  to  the  deceased,  jet  it  is  our  plain  duty  to  bow 
with  submission  to  the  inscrutable  decree  of  Him  who 
doeth  all  things  welL 

3d.  That  as  a  mark  of  respect  to  the  memory  of  the- 
deceased^  the  bench  and  members  of  the  bar  be  requested 
to  wear  the  usual  badge  of  mourning  during  this  term  of 
court 

4th.  That  a  copy  of  these  resolutions^  duly  authenti- 
cated by  the  derk  of  this  courts  be  transmitted  to  the 
widow  of  the  deceased. 

All  of  whick  ia  leBpeeCfoUy  submitted. 

L.  F.  MOSHEB» 
S.  ELLSWORTH, 
DAVID  LOGAN, 

Oommitiee. 

In  tlua  pvoimtatioii  ol  time  lesolntioiia^  Hr.  Moare 
flftid: 

The  duly  devolved  upon  me,  on  this  ooeaiion,  exdtee 
emotions  of  peculiar  sadness.  At  the  last  meeting  of  this 
court  the  deceased  occupied  the  bench  in  the  full  vigor  of 
manhood,  and  gave  promise  of  a  long  and  useful  life; 
Now  his  place  is  occupied  by  another,  and  his  brethren 
know  him  no  more.  He  was  my  friend  for  many  yeaza^ 
and  I  mourn  for  him.  Our  acquaintance  dates  from  an 
early  day  in  the  history  of  southern  Oregon.  Judge 
Stbatton  arrived  in  Scottsburg  in  tiie  year  1858,  and 
formed  a  partnership  with  A.  0.  Oibbs,  Esq.,  and  as  the 
practice  was  linuted  in  those  days,  he  also  engaged  in 
other  business.  Li  1864  he  removed  to  Dou^as  county ; 
was  elected  prosecuting  attorney  of  what  is  now  the  see- 
ond  judicial  district,  and  he  also  acted  as  TTnited  States 
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District  Attorney  for  the  Southern  District  of  Or^on. 
At  the  adoption  of  the  Constitution  he  was  elected  to  fill 
the  office  of  judge  of  the  secdtid  jtididal  district,  to 
which  position  he  was  re-elected  in  1864,  and  held  until 
his  death.  As  a  lawyer,  he  was  a  ready  and  forcible  advo- 
cate, a  manly  and  honoraUe  opponent  As  a  jndge,  his 
mind  was  dear  and  apprehensive,  and  his  integrity  tm- 
impeached ;  and,  although  in  the  new  country  which  he 
chose  for  his  field  of  labor,the  opportunities  of  acquiring 
legal  knowledge  were  meagre,  his  legal  reputation  stead* 
ily  increased,  both  with  the  bar  and  the  people,  up  to  the 
time  of  his  death.  It  is  hot  alone  as  a  lawyer  and  judge 
that  he  is  regretted.  The  generous  qualities  of  his  heart, 
and  his  genial  manners,  endeared  him  to  his  acquain-^ 
tances,  and  increased  the  number  of  his  friends,  who 
win  long  mourn  his  untimely  death.  In  our  affliction, 
however,  we  have  the  consolation  of  being  able  to  believe 
that  at  the  bar  of  the  final  tribunal,  befove  which  we 
must  all  one  day  appear,  and  from  which  there  is  no  ap* 
peal,  the  record  of  our  deceased  brother  will  be  found 
without  spot  or  blemish.    May  he  rest  in  peace  I 

On  behalf  of  die  courts  Justice  WniBOK  responded: 
Oenilemen  of  {he  Bar  of  ths  Supreme  Court: 

KtUET  BvAifB  STSATTOiTy  late  justice  of  this  court, 
died  on  the  26th  day  of  December,  1866.  He  was  bom  in 
Tioga  county,  State  of  Pennsylvania,  on  the  2&th  day  of 
June,  1821.  He  graduated  with  the  highest  honors  in  the 
class  of  1847,  being  the  first  class  of  Farmers'  College, 
Ohio,  and  was  admitted  to  the  bar  in  1848.  In  1852  he 
made  his  home  in  Oregon,  where,  in  usefulness  and  with 
distinguished  honor,  he  resided  until  his  death.  He  came 
to  the  bench  of  the  Supreme  Court  of  Oregon  in  1659, 
and  was  re-elected  in  1864  for  a  second  term. 


{9  Oi^dgon] 
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The  decease  of  Judge  Stbattoit  nearly  and  very  i 
cibly  admonishes  of  the  nncert&inty  of  life,  and  remii 
tu  that  none  are  exempt  from  the  certainty  of  dea 
One  year  ago  he  sat  here  as  a  justice  of  this  ooart,  ah 
honestly,  and  faithfully  fulfilling  the  duties  of  his 
fioe;  endearing  himself  to  the  bar  of  the  court  by  1 
kind,  upri^t,  and  manly  demeanor,  and  to  his  brotl 
justices  by  the  frank,  honest  assertion  and  support 
hie  opinions,  and  the  generous  deference  he  constan 
showed  to  those  of  bib  associates. 

He  was  unusually  affable  and  courteous,  and  most  i 
mirably  did  he  develop  those  qualities  in  theprivate  a 
public  walks  of  life ;  a  genial  companion,  a  true  frie 
a  judicious  counselor,  and  a  conscientious  judge.  He 
walked  among  us  that  his  life  was  an  example  most  w< 
thy  of  imitation ;  bis  memory,  that  of  one  whom  we  ^ 
ly  esteemed  and  honored.  As  an  associate  in  ofSae,  • 
ever  found  him  guided  by  an  honest  conviction  of  du' 
and  an  unwavering  sense  of  right.  £ight  years  of  o 
cial  intercourse  made  this  estimate  of  his  diaractet 
certain  ooaclusion.  Fot  the  first  time  in  the  history 
our  State  has  death  made  a  vacancy  in  the  numberof  t 
justices  of  this  court.  We  shall  miss  him  in  our  ocmsul 
tion  room,  as  a  souud,  discreet  judge;  in  our  daily  8 
sions,  as  an  esteemed  and  faithful  associate;  and  in  da: 
life,  as  one  whoeegtinial  manners  and  c<n^ia]  greetii 
made  the  time  of  our  meetings  so  cheerful  and  pleosa: 

We  join  with  you,  gentiemen,  in  your  full,  oxpresai 
appreciation  of  bis  worth,  in  the  magnitude  of  onr  n 
tual  loss  by  his  death ;  and  in  those  earnest  expressic 
of  condolence  with  his  widow,  and  relative,  whose  li 
we  cannot  estimate. 

We,  therefore,  deem  it  highly  proper  to  comply  wi 
your  request,  and  do  order  that  the  resduticviBpreaeiit 
by  your  committee  be  entered  upon  our  records,  • 

[a  On 
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rounded  with  proper  edging  of  mourning.  That  a  oopy 
thereof,  with  that  of  the  proceedings  in  this  oourt^  be 
certified,  under  seal,  to  his  widow ;  that  the  membere  of 
the  court,  of  the  bar,  and  the  officers  of  the  court,  do 
wear  the  usual  badge  of  mourning  during  this  term  of 
court ;  and  that  in  respect  to  the  memory  of  our  deceased 
brother  this  court'  stands  adjourned  until  to-morrow 
morning  at  nine  o'doctk. 


( 
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BENJAMIN  BEQUETTE,   lUapondent,  t.   THE   I 
PLE8'  TRANSPOBTATION  COMPANY,  Appellj 

Appeai  from  Marion  Couniy, 


This  action  was  brought  in  the  Circuit  Court  tot  Mi 
county,  to  recover  the  value  of  a  flat  boat  and  akiff,  v 
plaintiff  alleged  had  been  destroyed  while  lying  at  the 
of  the  Willamette  river  at  Fairfield,  through  the  careles 
of  defendant's  agent  in  the  management  of  its  steamer 
Fannie  Patton. 

In  answering,  the  defendant  denied  the  allegation  of  i 
gence,  and  averred  negligence  on  the  part  of  the  plainti 
the  cause  of  injury.  The  replicatitm  denied  Uiis  avenne; 
negligence.  Defendant's  counsel  a^ed  the  court  beltf 
give  the  following  instructions  to  the  jury:  Ist  " 
unless  they  find  from  the  evidence  that  the  plaintiff  wae 
from  any  negligence,  without  which  the  injury  all^jei 
plaintiff's  ocsnplaint  would  not  have  happened,  the  gre 
negligence  on  the  part  of  defendant  will  not  entitle  plai 
to  reoover."  2d.  "That  the  least  negligence  on  the  pa; 
tiie  plaintiff  contributing  to  the  injury  is  a  bar  to  tite  reco 
by  plaintiff,  and  entitles  defendant  to  a  verdict  of  no  € 
of  action. 

These  instmctions  the  oonrt  refuBed,bot  instruotedHw 
"tliat  some  n^ligence  on  the  part  of  plaintiff  in  faste 
liis  boats  in  an  expoeed  position  would  not  exoose  gross  n 
gence  of  defendant  in  ranning  into  and  destroying  the  sa 
Defendant  appealed  from  judgment  for  error  by  the  com 

SJuaif  (B  Holman,  for  api>ellant,  as  to  both  points,  c 
W3m  9.  B-idton   B.R.,  24  N.    ¥.   480;    Raky   v.    U 
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N.  7.,  208 ;  Wiles  v.  Hudson  B.  B.,  29  N.  T.,  816 ; 
st  V.  Hudson  B.  B.,  24  H(w.  P.  B.,  97 ;  Sedgwick  on 
%^,  498)  498:;  Vatawiesa  B.  B*  Co.  v.  Af^m^Mnff,  49 
n.,  186;  Wright  P.  M.  d  M.  B.  B.  Co.,  4  Allen,  288; 
mons  V.  Central  0.  B.  B.  Co.,  6  Ohio,  105^   and  other 

3. 

^Uliams  d  Knight,  for  respondent,  cite  as  to  first  point: 
whacker  v.  C.  C.  S  C.  B.  B.  Co.,  8  Ohio,  172 ;  Birge  v. 
iner,  19  Conn.,  507 ;  Seers  v.  Housatonic  B.  B.  Co., 
Jomk,  &&6.  As  to  second  point:  Fero  v.  Buffalo  4  S. 
\  B.,  22  N.  Y.  209 ;  Cook  v.  Ofcm.  Tr.  Co,,  1  Demo^ 
i  Aib.  N.  T.  Dig.,  118 ;  Carroll  v.  N.  7.  &  N.  E.  B. 
0.,  1  Du^,  671 }  8  Ohiq,  172- 

'jisKEA,  J.  The  question  involved  in  this  case  lias  been 
ughly  and  ably  discussed  by  counsel,  and  numerous 
>rities  cited  iifter  carefully  collating  and  examining 
LOde  cases,  we  are  of  opinion  that  the  court  below  did 
rr  in  refusing  the,  iii^rtarabctiou  adced.by  defendant's 
\e\y  or  in  giving  those  above  set  out 
[  persons  .using  a  public  highway  aM  bound  to  use 
ary  care  to  avoid  injury  to  the  persons  or  property  of 

3  positioti,  that  the  least  n^ligenoe  on  the  pttrt  of  the 
iff  would  eonmse  the  grossest  carelessness  on  the  part  of 
sfendiEnt^  ift  nit  stistained  by  the  weigbt  of  authority 
iolatkni  of  our  4en0e  of  justiea,  and  would  be  preju- 
to  the  inteveats  of  conununiljw 

Judgment  aCrmed. 


( 
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JOSEPH  N.  DOLPH,  Reapondent,  t.  JOHN  and  SUB 

NAH  NICKUU,  Ai^iellintB. 

Appeal  from  Multnomah  Gvimij/, 

1.  On  app«al  the  return  of  Mr^ee-  of  aottoe  may  b«  aiDRtdad. 
S.  NotfoB  uid  oertiflcate  of  Hirica  not  aineDdabl*. 

Thb  slieriff  of  Multnomah  county  made  retom  of  ae: 
of  notice  of  appeal,  thus :  "I  hereby  certify  that  I  serve* 
vithin  tiotice,  within  said  State  and  county,  oo  the  23d 
of  Feln^arr,  1887,  on  the  within  named  3.  N.  Dolph,  by 
ing  a  copy,  prepared  and  certified  to  l^  ipe  as  sheriff, 
conapicuouH  place  in  hia  office  in  the  city  of  Portland, 
oountj  and  State,  between  Uie  hours  of  6  a.  k.  and  0  p.  i 
aaid  di^y."  (Signed-) 

S.  8»mpl«,  counsel  for  appdlsnti. 
3fddbeB  if  DolpK,  omuuel  for  reqiondaiit. 

Bt  thb  CotTBT.  Bespondent  mored  to  dismiss  tbe.t{ 
for  want  of  proper  service  of  notice  in  this,  that  the  re 
doee  not  show  that  thare  was  no  person  in  said  office 
whom  the  o(^  might  have  been  left  IXpoa  gkm  motic 
appellants,  leave  was  granted  rto  amend  the  retam  in 
respect  to  conform  to  the  ^ots.  The  notioe  of  appeal 
certificate  contained  the  following  statement  of  errors  r 
npon  to  reverse  the  jadgment: 

"1st.  Because  it  is  contrary  to  law. 

"2d.    Because  it  ia  contrary  to  evidenoe. 

"8d.  Because  it  is  baaed  npon  evidence  imptnperiy  »i 
ted  and  considered  by  the  oonrt;  duly  excepted  to  faj  a; 
lants." 

Af^Hants  asiked  leave  to  amend  the  statement  ■■  to 
and  second  heads;  wfaidi  application  waa  daniad 
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e  Code,  Section  627,  page  280,  provides  that  the  notice 
peal  ^'shall  contain  the  certificate  of  an  attorney  of  the 
to  the  efFect  that  he  has  examined  the  judgment  or 
e  and  that  the  same  is  substantially  erroneous,  and  in 
particulars/'  Section  584  provides  that  the  appellate 
may  reverse  or  modify  "in  the  respect' mentioned  in  the 
?,  and  not  otherwise/*  Section  531  provides  that  the 
I  of  appeal  is  made  a  part  of  the  transcript.  Held, 
:he  notice  and  certificate  being  a  part  of  the  transcript 
ot  amendable  in  this  court.  That  as  in  a  pleading,  so  in 
lotice,  parties  are  supposed  to  set  forth  in  full  effect 
statement  of  errors;  that  the  certificate  should 
in  a  particular  statement  of  the  error  alleged,  and  in 
respect  it  is  erroneous.  It  should  contain  a  reference  at 
to  the  point  in  law  to  which  error  applies,  smd  to  the 
al  points  of  evidence,  so  that  the  other  party  may  not 
de  of  matters  in  controversy.  There  is  no  such  particu- 
zerments  in  either  of  the  first  two  points  in  certificate 
he  court  will  not  examine  this  case  in  those  respects ; 
be  attention  will  only  be  given  to  those  matters  which 
)roperl7  <x)me  under  the  third  assignment  of  error. 


lU  LINDLEY,  Appellant,  v.  IL  and  E.  WAIXIS,Re»- 

pondents. 

Appeal  from  Lama  County^ 

of  notice  of  appeaL 
'or  fllhiff  transcript, 
ion  of  tune  for  mxeh  filing, 

B  sheriff  of  Lane  counly  served  the  notice  of  appeal  in 
luse  and  made  return  thereof  as  follows : 
Joseph  Meador  sheriff  of  Lane  county,  Oregon,  served 
ithin  notice  of  appeal  by  delivering  a  copy  hereof  pre- 
and  certified  to  by  me,  and  by  attorney  for  appellant, 
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to  Enuneline  Wallis,  one  of  the  respondeDts,  and  b;  1 
a  copy  hereof,  prepared  and  certified  in  like  manner, 
residence  of  Matthew  Wallis,  the  other  respondent, 
white  member  of  his  family,  over  the  age  of  fotuteen 
all  of  which  wt»  done  in  Lane  county,  Oregon,  this  SG 
of  April,  1867."  (Signed.; 

Eelsey  <£  Walton.,  for  appellent 

Ellsworth  <&  Dorris,  ioe  respondenta. 

By  thb  CoTmT.  Respondents  moved  to  dismiss  the 
for  want  of  sufficient  service ;  motion  denied  as  to  £m 
Wallis;  and,  upon  counter  motion  of  appellant,  lea 
given  to  amend  the  return  to  mate  it  conform  with  t] 
as  to  the  time  of  day  when  service  is  alleged  to  hav 
made  upon  Matthew  Wallis. 

1st.  That  an  appeal  having  been  perfected  in  thf 
below,  prior  to  the  fipat  da;  of  a  tierm  of  this  court,  tfa 
script  must  be  filed  in  this  court  before  the  close  of  the 
day  of  the  term,  or  be  deemed  abandoned. 

2d.  In  case  there  is  not  time  to  complete  the  trai 
and  file  it  within  the  time  preeoribed,  an  extension  ( 
may  he  obtained  by  proper  application  to  the  circuit 
or  to  the  Supreme  Court 

3d.  The  application  for  extennon  of  time  for  com 
and  filing  the  transcript,  must  be  made  within  the  tir 
scribed  by  law  for  the  perfonnance  of  these  reqniremi 

4th.  The  service  of  notice  of  appeal  may  be  made 
upon  the  par^  or  upcm  his  attorney  of  record,  residing 
the  county  where  the  trial  was  had.  Outside  of  the 
the  service  can  only  be  made  upon  the  party. 

5th.  When  the  service  of  notice  is  by  leaving  a  copj 
office  of  an  attorney,  or  at  the  residenoe    of  the  pai 


Note. — The  court  kfSrraed  Miiain  ruling!  Mid  eonatrueUoni 
heretofore  made,  In  additioo   to  th«  4Ui,  iqipliokblB  peeiiUulf 
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m  must  show  that  the  serrioe  was  made  between  the 

rs  fixed  by  statute,   in  addition  to  the  other  prescribed 

lisitions. 

tb.    The  manner  of  Buch  service  of  notice  of  appeal  may 

Q  accordance  with  the  provisiona  of  title  three,  pags  378 

be  Code. 


mmtmm 


SPHEN  COFFIN,  Appellant,  v.  HENRY  0,  COUIr 

SON,  Respondent 

Appeial  from  MuUnofndh  Goutdy. 

Dent  of  caste;  kinds  of  money  applicable  thereto. 

• 

.T  the  November  term,  1866,  of  the  Circuit  Court  for 
itnomah  county,  Mitchell  ft  Dolph  obtained  a  judgBient* 
Inst  Coffin.  After  giving  due  notice  of  an  appeal,  CoflSn 
lied  to  resp^mdent  Coulsoii^  the  tietk  ^f  said  oourt^  for  a 
iscript  in  the  case,  at  the  time  tendering  to  respondent 
ment  for  making  the  same ;  the  tender?  was  made  in  legal 
•ency.  Coulson  refused  to  receive  that  kind  of  money, 
declined  to  prepare  the  transcript  unless  the  charges 
efor  were  paid  in  coin.  Coffin  applied  to  the  circuit  judge 
a  writ  of  peremptory  mandamus,  directed  to  the  clerk, 
liring  him  to  make  and  deliver  the  transcript  to  him.  The 
;e  at  the  hearing  denied  the  writ  and  dismissed  the  peti- 
.    Coffin  appealed. 

7.  W.  Page,  Esq.,  for  appellant 

lUcheU  d  Dolph,  for  respondent 

It  the  Coubt.  With  the  exceptions  <rf  paying  certain 
«,  and  satisfying  the  cases  provided  for  in  the  act  com- 
ily  known  as  the  '^Specific  Contract  Law,*'  we  know  of 
iistinctions  in  the  relative  value  or  uses  of  the  different 
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kinds  of  money.  In  Ute  Specific  Contract  Lav  ezpreea 
tioa  is  made  of  the  paymeiit  of  ooBto,  and,  while  the  d 
is  to  be  dischargel  in  the  kind  of  money  specified,  costs 
the  general  rule.  The  case  before  ns  does  not  come 
any  of  the  ezceptiooB.  The  fees  of  cfficen  are  satisfiec 
proper  payment  is  made  in  any  of  the  kinds  of  money 
aized  by  law.    The  tender  was  good. 

The  jnti^ment  below  is  titerefore  nvei 


OREGON    STEAM  NAVIGATION   COMPANY, 

pondent,  v.  WASCO  COUNTY,  Appellant 

Appeal  from  Waaco  Counhf. 

'  1.   AMMmmt  of  propartr  for  tMntion,  bov  nwdi. 
S.   Th«  assesBor  and  ekrk  alone  nuj  »v1h  th«  iwiwaiMt  ■ 

whkt  nspecti. 
8.  What  aiitbori^  fa  TMtad  in  Oa  Conn^  Oourt  ow  tii* 

ment  roll. 

Thx  aBseseor  <tf  Wasco  county,  in  Angnst,  18641,  ap; 
the  real  and  personal  property  of  respondent,  assessable 
connty,  at  $349,200,  and  entered  that  amoont  on  the 
ment  roll.  Due  notice  having  been  given  on  the  last  W 
in  August,  the  assessor  and  county  clerk  met  and  pi 
examined  and  corrected  the  assessment  roll;  and  no 
tion  or  alteration  was  made  in  the  asseeBment  of  plaint 
September,  the  assessor  filed  the  corrected  assessmei 
with  the  coun^  clerk,  and  at  the  October  term,  1806, 
County  Court,  the  assessor  under  the  advice  and  order  i 
court,  changed  the  valuation  oi  plaintiff's  proper^,  i 
assessment  roll,  from  $349,200  to  $500,000,  upon  wl 
the  rate  oi  levy,  there  was  a  differeooe  in  amount  oJ 
of  $4,147,  iriiicb  sum  was  paid  by  plaintiff  under  f 
Under  tfie  demurrer  to  the  answer  only  one  additional 
necessary:    The  averment  in  the  answer  that  the  tm 
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e  of  plaintiffs  property  wa$  $500,000.  Plaintiff  insists 
Wasco  ooontj  had  no  right  to  demand  or  receive  from 
itiff  taxes  on  anj  greater  sum  than  $349,200.  Defendant 
ns  that  die  Oounty  Court,  as  the  final  tribmial,  had  a  full 
t  to  increase  the  valuation  of  plaintiffs  property  to  its 
admitted  'cash  value,  $500,000.  The  action  of  the 
oty  Court  in  incie&sing  the  assessment  was  had  without 
notice  to  respondent  or  its  agents.  The  Circuit  Court 
lined  the  demurrer,  and  entered  a  judgment  in  favor  of 
[>ndent  for  the  amount  paid  under  protest,  to  which  entry 
idgment  appellant  excepted  and  appealed  ta  this  ooort 

'iUiam  Birang,  Esq.,  for  respondenl 

imes  K.  KeUy,  £sq^  for  appellant 

be  points  made  in  briefs  of  counsel  are  sufficiently  indi- 
1  in  the  opinion. 

VL&OTR,  J.  The  main  question  submitted  is,  as  to  the  ex- 
and  character  of  the  jurisdiction  of  the  County  Court 
the  assessment  roll,  after  that  roll  shall  have  been  retum- 
y  the  assessor.  The  provisions  in  the  Code,  applicable 
e  case,  are  these : 

>de,  page  628,  section  1,  chapter  2 :  ^^The  assessor,  after 
fying,  etc.,  shall  forthwith  proceed  and  assess  all  the 
>le  property,  eta,  and  shall  return  to  such  county  dark, 
such  assessment  roll,  with  a  full  and  oomplete  assessment 
ch  taxable  property,  entered  thereon,  etc.,  and  said  lands 
town  lots  shall  be  valued  at  their  cash  value,  taking  into 
deration  the  improvements  on  the  land  and  in  the  sur- 
ding  country,  the  quality  of  the  soil,  etc** 
•ection  2.  All  tbe  personal  property  shall  be  valued  at 
line  in  cash,  etc^ 

lection  4.  Each  assessor  ^hall  give  three  weeks'  public 
e,  etc.,  that  on  the  last  Monday  in  August  the  assessor 
attend  at  the  c&ee  of  the  county  derk,  and,  ^th  the 
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assistance  of  said  clerk,  will  publicly  examine  the  apae 
rolls,  and  correct  all  errors  in  valuations,  descrtptii 
qualities  of  lands,  etc. ;  and  it  shall  be  (he  duty  of  the  ] 
interested  to  appear  at  the  time  and  place  appointed; 
it  shall  appear,  during  sudi  ezaminatioa,  that  there 
lands,  lots  or  other  property  assessed  twice,  or  aaaesaed 
its  actual  value,  or  assessed  in  the  name  o£  a  person  i 
owner  thereof,  or  anj  lands,  etc.,  not  assesBed,  the 
clerk  and  assessor  shall  make  the  pnyptr  anrectitma.' 

Code,  page  900,  section  21,  chapter  53:  "TfaeConn^ 
of  eaob  county  stiAll,  at  the  September  term,  ezami 
assessment  roll  of  its  county,  and  shall  have  power  to 
the  same,  make  alterations  in  thd  descriptions  of  lant 
upon  such  roll,  &e.,  and  make  any  other  alterations 
rections  in  such  roll  as  it  shall  deem  necessary  to  mi 
same  conform  to  the  requirements  of  this  chapter." 

From  the  statutes,  the  process  of  assessment  and  tl 
of  taxes  is  this:  The  county  clerk  prepares  a  blank 
ment  roll ;  the  assessor,  taking  that  roll,  calls  upon  ea 
payer,  takes  the  oath  of  ef  ch  tax-payer,  exami4e8  tl 
and  personal  property]  and  from  such  oath,  inspectioi 
tion,  quality  and  appearance,  makes  his  judgment  as 
cash  value  of  the  property,  and,  presumptively  in  tl 
sence  of  the  owner,  enters  that  amount  upon  the  assc 
roll.  After  notice  of  time  and  place,  at  which  all  int 
are  suppose  to  attend,  the  clei^  and  assessor,  as  a 
board  of  revision  and  equalization,  publicly  examine  I 
and  correct  the  same  as  to  all  errors  in  valuation,  c 
tions,  qualities  of  proper^,  as  to  double  assessment 
assessments  or  perscws  to  whom  assessed ;  these  are  t 
and  only  powevs  of  that  board.  The  assessment  roll  . 
rected  is  filed.  At  the  next  session,  the  Coonty  Cou 
mines  the  roll;  corrects  the  same;  alters  descriptions 
perty ;  makes  such  alterations  and  corrections  aa  abal 
the  roll  ccmform  to  chapter  fif^-three,  and  then  fixes  t 
of  levy. 
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The  law  relative  to  the  manner  and  time  of  making 
^essments  is  in  chapter  two,  three  hunclred  pages  in 
vance  in  the  Code  of  chapter  fifty-three,  and  separated 
>m  it  bj  many  subjects  of  legislation  in  nowise  related  to 
cation,  such  aa  common  schools^  eonyeyanees>y  corporations, 
mestic  relations,  etc  The  assessor  muft,  aa  indicated 
3ve,  make  up  bis  judgment  of  the  value  of  property;  he 
an  offiqer  of  the  county,  and  entrusted  by  his  fellow  citi- 
is  with  diis  most  important  duty,  for  the  reason  as  is  pre- 
ned  of  his  special  fitness  and  capacity,  and  is  supposed  to 
)perly  care  for  the  interests  of  the  county ;  and  his  judgr 
nt  of  appraisal  of  value  is  a  judicial  act,  and  can  only  be 
led  in  question  as  provided  by  statute,  and  in  t)ie  absence 
such  provision  is  final.  He  should  be  made  responsible 
all  acts  except  the  exercise  of  his  honest  judgmwt  The 
e  of  law  as  to  judicial  acts,  and  their  revision,  is  wellset- 
L  4  Barbour,  14;  7  Bar.,  J.37;  Z  Deam,  119,.  and  othe^ 
nerous  authorities.  At  the  time  of  assessment  the  taxr 
rer  is  present,  and,  knowing  the  valuation,  m^de.  by  th^ 
3S8or,  is  either  presumed  to  acquiesce  in  that  statement,  or 

0  notified  thereof  that  it  is  his  duty  to  appear  at  that.tri^ik 
,  if  there  be  any,  fixed  by  statute  for  coprections.    If  h9 

s  not  there  appear,  than  any  leg^l  act  made  by  that  revl-  I 

Y  tribunal  is  as  valid  oonceming  .his  property  as  though  ^ 

were  presepL-  The  only  authority  for  revision  i^ 
mtion,  we  deem^  is  vested  in  the  .assessor  and  clerk; 
the  last  Monday  in  August,  atr  the  clerk's  Ojffice.  The 
^  that  a  par^  cannot  suffer  by  default  until  he  has  had 
day-  in  court  is  fully  applicable, to  proceedings  in  assesa- 
It  and  taxation.  In  Patten,  v.  Qreen,  18  Cnl.,  329  the  full 
rt  say :    '^e  think  it  would  be  a  dangerQ^s  precedent  to 

1  that  an  absolute  porvver  resides  in  tbe  supervisors!  to  ta;:^ 
1  as  tliey  may  choose  without  giving  any  uotioe  to  the 
er.  It  is  a  power  liable  to  a  great  abuse.  The  general 
iciples  of  law,  applicable  to  such  tribunals,  oppose  pie 
"ciae  of  uny  such  power.    Any  degree  qi  strictness  of  pro- 
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oediire  in  these  tribanals  would  be  better  tban  to  giv' 
arbitrary  power  to  a  board  aa  would  authorize  it,  'w 
notice  or  evidence,  m  opportunity  to  the  tax-payer 
heard,  to  increaee  his  taxes  indefinitely,  without  any  ri 
appeal.  We  hold,  therefore,  that  the  action  of  the  be 
void  in  raising  the  tax.**  This  decision  was  made  w 
law  expressly  conferring  the  power  upon  the  aupervis 
"correct  any  valuation,  either  hy  adding  thereto  or  i 
ing  therefrom."  Furthei-,  that  Court  saya:  "The  p 
tjon  of  notice  of  the  sitting  of  the  board  amounts  to  ii 
tection  to  the  owner,  for  tiie  seBsions  of  the  board  may  Ix 
tiie  first  Monday  in  August  to  the  second  Monday  in  Si 
ber,  and  it  could  scarcely  be  expected  that  every  tax-pi 
to  wait  upon  the  board  to  see  if  his  taxes  are  increased 
seems,  then,  that  such  general  notioe  is  there  iosuffici 
warrant  the  board  to  increase  assessments,  though  full 
exists  in  the  board  to  d6  so.  Our  law  is  different  Th( 
and  the  assessor  constitute  the  only  board  who  may  ( 
valuaiiona  by  provision  of  law ;  and  if  law  means  an^ 
they  can  only  change  by  diminishing  in  double  asseasme 
over  assessments ;  bnt  nowhere  can  they  increase  a  val 
once  made.  We  can  find  no  authority  in  the  law  con 
upon  any  tribunal  to  do  so.  ITie  assessor  made  the  val 
with  a  fall  knowledge  of  those  facts  which  the  law  re 
should  exist  to  give  him  the  rule  for  valuation.  The 
may  know  nothing  of  them ;  and  how  oould  a  more  tr 
assessment  be  made  at  the  court  house  than  was  made  ( 
premises,  with  the  property  in  full  view  ?  If  (he  assesso: 
in  his  judgment  how  can  that  quasi  board  remedy  it! 
assessor  abides  by  his  decision ;  the  clerk  cannot  orerml 
and  we  find  no  residuum  of  authority  any  where  to 
their  differences.  By  our  law,  the  last  Monday  in  A 
U  fixed  as  the  only  time  when  those  interested  must  i 
and  see  to  their  rights  in  taxation.  Upon  that  day  we 
the  board  might  change  the  amount  of  valuation  i 
respects  above  mentioned,  and  in  no  other.     Li  F00; 


pt  1867]  Objd.  Steam  Nav.  Co,  v.  Wasco  County.    211 

lynoldSj  28  OoZ.,  118,  upon  a  veiy  similar  question  wilh  the 
e  here^  the  Supreme  Court  says:  'TSTo  intendment  is  to 
made  in  support  of  the  acts  of  officers  of  inferior  or  limit- 
jurisdictions,  where  it  appears  that  subh  acts  were  not 
ihorized.^'  Has  there  been  found  in  any  of  the  statutes 
Oregon,  above  eited,  a  single  inference  indicating  that 
I  assessment  may  be  increased?  There  is  an  express 
ovision  that  it  may  be  lessened,  but  not  a  word  as  to 
\  increase.  Acts  without  authority  done  by  such  officers 
e  in  the  nature  of  things  coraan  non  jtidice,  and  void. 
I  our  State  the  tax-payer,  knowing  his  assesWaent  and 
nscious  that  it  cannot  be  increased,  remains  at  home ;  and  . 
3  fully  concur  with  the  two  California  decisions  cited  that 
thout  furliier  notice,  and  without  authority  derived  from 
B  law,  an  increase  of  valuation  stands  opposed  ndt  only  to 
a  son,  justice  and  so'tmd  policy,  but  it  is  unlawful.  In 
ference  to  the  subject  of  notice,  and  general  con- 
Tiction  of  ta^t  laws,  see  Blachwell  on  Tax  Title,  pp. 
,  41,  46,  144,  148,  261  802-811.  The  legislature 
res  to  those  tribunals  their  power  and  authority.  If 
3  legislature  say  that  only  such  things  may  be  done, 
)ii  all  other  acts  not  thereiir  oon'taitied  or  clearly 
plied  are  forbidden.  The  fault  lies  with  the  legislature  if 
i  proper  tribunals  may  not  increase  an  assessment  mani- 
itly  too  low.  This  court  cannot  make  tte  law,  or  supply 
its  opinion  whrat  the  law  makers  hAVe' designedly  or  igno- 
itly  omitted.  Th^y  doubtless  presume  that  (jdunties  w6uld 
t  elect  as  assessbtis  any  but  men  whose  judgment  would 
>tect  the  rights  of  eXL  the  citizens,  by  plaoing  a  trUe  cai?h* 
[lie  upon  property.  For  his  mistakes  or  ignorance,  the 
ers  in  a  county  are  mieasurably  responsible.  This  reason- 
r  as  to  'the  acts  and  authority  of  the  assessot*  and  clerk,  in 
legree  decides  the  main  point,  as  to  the  pbwer  of  a  County 
urt.  An  express  proVisioii,  find  the  Only  on0  in  the  law, 
bhorizee  the*  assessor  arid  clerk  to  cbahge  valuations;  and 
atever-  may  l)e  the  authority  v^stisd  in  'the  County  Cbuft 
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to  cbange  aBsesament  rolls,  we  thiiik,  that  court  coolc 
exercise  sucli  a  power  as  to  doable  an  aasesBmeiit '  wi 
notice  to  a  tax-payer,  eitlier  presumed  in  law,  or  actu 
aervioe.  Wholly  ignorant  of  auch  act  the  tax-payer  i 
suffer  his  remedy  to  paaa  unimproved,  and  from  no  fai 
his,  suffer  serious  loss.  It  is  unnecessary,  but  it  may  bf 
per  enough,  to  express  an  opinicm  as  to  the  power,  foi 
recting  an  assessment  roll,  vested  in  a  County  Court 
section  1,  page  628,  chapter  2,  of  the  Code,  the  legisl 
provides  fully  aa  to  the  manner,  time  and  rules  for  afi 
vaitiaiion  to  property,  and  I  find  no  auch  provision  anyi 
else;  the  officer,  too,  is  clearly  named  whose  sole  du^ 
make  that  appraisal.  The  legialature,  in  chapter  2,  st 
4  page  638,  of  the  Code,  provided  for  ehanffes  in  twlw 
when  two  officers  were  present  to  guard  county  int 
when  the  tax-payer  was  preaent,  and  I  think  when  tha 
rected  roll  ^aa  filed,  all  power  of  the  as^saor .  to  c) 
valuations,  ceased,  and  his  duty  nominally  ceased.  At  tl 
amination  therepf,  by  the  Coun^  C(»irt,  he  is  ejpected 
present,  tcy  assist  that  body  in  m^ijig  any  legal  correc 
to  inform  them  as  to  defective  descriptions,  or  displace 
of  itaqia  qi^  the  roU;  ^d  withth^t  his. powers  finally  i 
for  that  year.  In  section  34,  chaptered,  page  900  of  the  i 
the  legislature  gav^  to  the  County  Court  its  authority 
the  asses;^ent.rolL  Change  in  valuation  is  not  hints 
The  court  has  power  to  correct  the  roll,  that  does  not  jn 
the  power  to  change  assessments  lor  the  words  change  ani 
rect  are  not  equivalent  in  meaning;, it  may  change  de 
tions  of  property.  "And  may  make  ngy  other  alteratio 
correctiona  in  such  roll  as  it  ^all  deem  neoessaiy  to  mal 
aame  conform  to  the  requirements  of  thia  chapter" 
What  does  chapter  S3  authorize  or  require  1  Title  1  dei 
what  property  is  taxable;  title  3,  where  and  to  who^i 
property  is  assessable;, .title  8,  the  manner  of  making  a 
ments,  and  in  secti(si  15  of  that  titl«,  is  the  tmly  referei 
^pprftisal,  and  then  it  lequires.the  asaeascr  'Ho  i^prai 


3pt  1&67]  Obe.  Steam  Nav.  Co.  v.  Wasco  County.    218 

icording  to  tiie  provisions  of  the  statutes  relating  thereto/' 
idently  referring  to  some  other  statute  where  such  manner 
as  indicated ;  and  to  none .  oiher  than  chapter.  2d  above 
ted.  That  valuation  was  an  act  fixed  elsewhere ;  it  was  not 
le  of  the  requirements  of  chapter  63,  but  was  one  of  chap- 
r  2d  alone.  When  made  it  is  final  uziless  provision  is  ex- 
•essly  made  somewhere  for  its  revision. 
Evidently  the  power  of  tbe  assessor  ceases  when,  having 
•mpleted  the  enumeration  of  assessments^  he  makes  return 
:  the  roll  and  the  same  is  filed  in  the  County  Court  (0.  8. 
.  Go.  V.  City  of  Portland^  2  Oregon  B. ;  Col.  Life  Ins.  Co. 
Supervisors,  &c.,  24  Barb.,  166.) 

The   assessment  roll  becomes   a   record   subject  only   to 
atutory  alterations. 

The  County  Court  could  change  descriptions,  because 
ipressly  authorized  to  do  so;  could  change  the  roll  to  make 
conform  to  any  of  the  formalities  or  rules  of  chapter 
),  but  not  so  as  to  conform  to  those  of  chapter  2d;  for  th^ 
ounty  Court  may  or  may  not  know  the  situation,  locality, 
irroundings  and  qualities  of  property  so  assessed.  By 
lapter  second,  if  the  assessor  do  not  know  he  must  inform 
imself  of  these  facts,  must  swear  the  owner,  make  practical 
lamination  of  the  property,  must  distinguish  between  the 
ilue  of  articles  of  even  the  same  species  or  dasa  How  can 
le  County  Court  do  all  this?  We  are  of  the  opinion  that 
le  legislature  has  given  us  a  defective  law  in  respect  to 
icreasing  assessments.  Such  as  the  laws  are,  as  good  citi- 
ins,  we  must  accept  them  until  changed,  without  any  right 
>  add  thereto  or  detract  therefrom.  The  County  Court  was 
adently  aiming  at  justice  in  their  acts;  undertaking  to 
take  the  burden  of  taxation  uniformly  on  all  persons,  in 
Tict  proportion  to  the  cash  value  of  the  properly  by  each 
{^e  owned ;  bat  we  think  the  coort  did  not  have  the  authority 
iOGBBBTj  to  increase  an  assessment 

The  judgment  is  affirmed. 
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BABNET  TRAINOB,  Reapwident,  t.  OOUNTT  C 
MULTNOMAH,  AppeUant 

Appeal  from  Multnomah  Ommty. 

lfoiH7  paid  into  a  oounty  treaaurj  for  tbs  pnrpoM  ot  pncurlng 
eenae  to  h11  apirituoug  liquors,  cannot  be  recovered  back 
action  for  money  had  and  leceiTed,  on  tba  lefiual  or  failv 
the  County  Court  to  grant  a  license. 

On  the  IStii  day  of  July,  1866,  wishing  to  proca 
licen^  for  the  retailing  of  spiritnoos  liquors,  Trainor  de 
fed  with  the  treasurer  of  Multnomah  county,  the  sum  of 
dollara  as  payment  for  a  license.  Subeequently  he  ap 
for  said  license  which  was  refused  him,  and  he  then  den 
ed  a  return  of  said  sum  of  money  which  was  also  refused, 
defendant  demurred  to  the  complaint  containing 
avermenta,  on  the  ground  that  it  did  not  state  facte  siifG 
to  constitute  a  cause  of  action,  and  that  there  was  a  defc 
parties;  that  the  county  treasurer  should  be  defendant 

The  court  below  overruled  the  demurrer,  and  gave  ; 
ment  for  the  plaintiff  from  which  defendant  appealed. 

Oronm,  Stout  et  Reed,  for  respondent 

Hill  &  Mvlkey,  for  appellant 

Skinnbb,  J.  The  act  of  the  Ic^lature  passed  Jan 
ISth,  1864,  provides  thac  any  person,  wishing  to  procr 
license  to  retail  spirituous  liquors,  must  give  public  n 
for  at  least  ten  days,  that^  at  Uie  next  term  of  the  Co 
Court  he  will  apply  for  said  license  j  must  present  to 
court  at  said  term  a  petition  signed  by  a  majority  of 
legal  voters  of  the  precinct  in  which  die  grocery  ia  1 
located,  praying  that  said  license  be  granted,  and  also  pr 
the  receipt  of  the  coimt;y  troasuier  for  the  sun  of  one 
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red  dollars  if  the  license  is  for  one  jear^  or  in  the  same  pro^ 
ortion  for  a  shorter  period. 

Having  complied  with  all  these  requirements,  the  applica- 
ant  is  entitled  to  a  license ;  and,  if  the  same  be  refused,  has 
is  remedy  by  a  resort  in  proper  manner  to  the  appellate  or 
evisory  court 

The  payment  of  the  amount  required  by  statute,  is  a  condi- 
ion  precedent  to  his  applying  for  a  license,  and  is  not  a 
eposit  in  the  hands  of  the  county  treasurer,  which  can  be 
withdrawn  at  the  pleasure  of  the  applicant,  but  goes  at  once 
nto  the  county  treasury,  and  becomes  a  part  of  the  general 
ounty  funds ;  and  cannot  be  distinguished  from  the  other 
imds  of  the  county,  and  can  never  become  the  foundation 
or  an  action  for  money  had  and  received,  either  against  the 
ounty  or  its  treasurer.  We  are,  therefore^  of  the  opinion, 
liat  the  court  below  erxed  in  ovemling  tlie  defendant's  de- 
lurrer  to  the  complaint 

Judgment  reversed. 


WILLIAM  A.  MILLS,  Appellant,  v.  M.  M.  LEABN, 

Beapondent 

Appeal  from  Douglas  County. 

L   The  riparian  ownsr  la  not  the  ezelnaiTe  owner  of  the  ferrj  tight. 

B.    Bj  statute  he  Is  preferred  in  the  conferring  of  that  franehiM. 

I.    Ferry  landingB  in  the  line  of  a  eontanuons  highway  an  a  part  ef 
that  highway. 

L    The   right  and   ownership  of  the  ferry  upon   a   puhlie  highway 
earriee  with  it  the  right  to  land  upon  the  banks. 

I.   What  #oiiild  be  a  eonseni  for^  or  waiver  of »  raoh  use. 

Ths  complaint  alleges  that  a  properly  established  hig^- 
ray  runs  through  plaintiff's  premises,  and  that  the  XJmpqua 
Lver  crosses  said  highway  on  those  premises;  that  defendant 
roperly  obtained  a  license  to  keep  a  ferry  aeross  that  river^ 
ad  the  injuries  complained  of  are  that  defendant  used  tha 
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banks  of  the  Umpqua  river,  within  the  lines  of  tlie  p' 
road,  as  places  for  landing  from  his  ferry  boata,  and  for  t 
up  the  same,  without  first  obtaining  permission ;  and  wi 
fully  and  unlawfully  continued  and  threatened  to  contim 
to  nse  the  said  banks ;  that  plaintiff  never  had  received 
compensation  for  such  use.  Plaintiff  prayed  for  a  de 
enjoining  defendant  from  committing  such  trespasses. 
fendant  demurrer  to  the  complaint  for  inaufficiency,  ant 
ter  argument  the  court  below  sustained  the  demurrer, 
dismissed  the  complaint.  Plaintiff  appealed,  and  the  c 
stands  on  demurrer  to  complaint,  and  the  error  allegei 
sustaining  the  same. 

Kelsay  S  Watsoh,  cotmael  for  appellant. 

Igt.  Private  property  cannot  be  taken  for  public 
withoat  MHnpensa'tJoii  first  assessed  and  tendered.  {Oont 
Oregon,  article  1,  section  18.) 

3d.  The  eoil  under  a  public  highway  is  the  properly  o: 
owner  of  the  fee,  subject  to  the  public  easement,  whic 
only  the  right  to  travet  orer  Ha  land.  (16  N,  T.,  97 
Wend.,  111-133;  28  N.  Y.,  61;  24  N.  Y..  658;  35  IS. 
526.)  -■■..■.  ,...-,. 

8d.  The  use  of  the  teimiTDi  of  the  road  on  the  banks 
river,  for  landing  places  fop  a  ferry,  is  an  additional  s 
tude,  and  requires  additional  assesarnent  and  compensatio 
Wil.^  "ReaX  Prop.,  page  45,  sections  21,  22;  Angdl  on  h 
ways,  paragraph  304;  Am.  Law.  Reg.,  Jvl^,  1865, 
522.)     The  proper  remedy  is  by  injunction.   (16  N.  Y., 

W.  B.  Willis,  Esq.,  counsel  for  respondent: 
Ist  Laying  otit  h^way,  oompeoBatioe,  &&,  Gods,  ; 
859 ;  and  this  includes  all  incidents  necessary  for  travel. 
2d.  County  Courts  may  license  a  ferry,  Code,  863, 
tionk  40-42 ;  and  the  laying  out  of  road  and  granting  lie 
for  ferry  gives  the  grantee  a  right  to  land  Wb  boats  in 
tighway.  fS  Kent  Com.,  n.,  p.  421;  4  An^.  Law  Beg., 
9,  pages  516-17;  1  Oregon,  35.) 
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$(L  Owner  of  land  has  the  first  right  to  keep  the  ferry^ 
I  neglecting  to  apply  waives  that  right.  {Code,  869,  sec- 
^s  44,  46,  46,  50.) 

(rth.  Appellant  has  been  compensated  for  the  right  of  way 
OSS  his  land,  including  ferry  landing,  and  has  consented 
t  another  should  have  the  ferry. 

JViLSON,  J.  At  the  December  term,  1853,  in  the  case  of 
%nt  V.  Drew,  1  Oregon  R.,  35,  the  Supreme  Court  of  Ore- 
i  territory  decided  several  questions  which  arise  in  this 
e.  Under  the  law  then,  the  proprietor  of  the  land  adjoin- 
;  or  embracing  any  water  course,  over  which  a  ferry  might 
established,  had  the  preference,  if  he  made  application, 
T  others,  to  keep  the  ferry.  The  present  law.  Cade,  869, 
tian  42,  declares  not  only  a  similar  preference,  but  that  no 
mse  shall  issue  to  another  unless,  lifter  notice  of  s,uch  ap- 
cation  in  writing,  given  to  the  jiparian  owner  at  least  ten 
^s  prior  to  the  term  of  court,  such  owner  fail  to  appear  an  (I 
im  such  license.  That  court  declared  that  Grftni'  the 
arian  owner,  had  not  tbe  exclusive  right  to  ihe  ferry,  and 
it  he  had  failed  to  designate  his  preference  to  claim  his 
ht  at  the  proper  time,  and  it  had  been  rightly  copferred  on 
Dther.  After  a  full  examination  of  the  authorities,  we 
•e  re-affirm  the  conclusions  then  made,  that  when  a  public 
jhway  crosses  a  stream  of  water  it  is  not  interrupted,  but 
water,  and  the  soil  beneath  it,  within  the  limits  of  the 
id,  are  a  continuous  part  of  the  road ;  that  when  necessary 
•  the  proper  use  and  enjoyment  of  the  highway  by  the  pub- 
,  the  ferries  and  bridges  are  also  parts  and  parcelsf  of  tbe 
id.  The  present  law  provides  for  no  terminatio;is  of  a 
id,  except  the  places  of  commencement  and  ending;  the 
•vey  is  continuoup ;  if  streams  of  water  intervene,  they  are 
t  deemed  interruptions,  for  the  survey  continues  over  them 
though  they  did  not  exist,  and  the  distance  is  no  greater  or 
s  by  reason  of  their  happening.  Within  the  continuous  lira- 
,  the  public  are  entitled  to  have  the  way  made  safest  for  tra- 
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vel ;  to  have  hills  lessened,  forests  removed,  embankm 
made,  and  naturally  impassable  places  made  passabk 
bridge  or  ferry.  From  the  varied  adjudicatioiis  bitherti 
fliis  subject,  the  general  drift  tenda  to  the  doctrine  whicl 
enunciate  as  the  law  in  Oregon.  Oiir  statute  recognizes  J 
the  rule  in  our  Constitution,  aritcle  1,  section  X8,  and  m 
ample  provision  to  compensate  persons  for  those  privilege 
respect  to  roads,  which  the  public  require.  Public  inte: 
demand  a  safe  and  free  right  of  travel  through  and  ovei 
whole  length  of  a  highway.  The  owner  of  lands,  thrt 
which  it  may  pass,  has  been  notified  that  the  public  reqi 
its  location.  He  is  well  aware  of  the  place  of  entrance  u 
and  exit  from  his  premises,  and  the  general  course  then 
of  1iie  necessity  of  a  ferry  or  bridge  he  is  certainly  appri 
and,  with  a  full  knowledge  of  flie  claim  for  a  practic 
road,  of  the  acts  needed  to  make  it  such,  and  of  all  the 
dents  therewith  connected,  he  makes  a  claim  for  damage! 
the  full, and  perfect  location  of  the  highway;  and  now 
does  the  statute  contemplate  a  daim  f<»r  partial  dami 
He  knows  the  extent  of  injury;  knows,  too,  that  by  sta' 
he  stands  secure  of  Ae  right  to  keep  any  ferry  on  or  adja 
to  his  lands,  if  he  deejn  it  of  any  sufficient  value.  It  wi 
be  strange  if,  with  all  this  knowledge,  with  these  rights 
could  afterwards  say  to  the  public  that  it  had  not  comp€ 
ted  him  for  the  privilege  of  using  the  ground  at  the  edg 
B  stream  in  the  road  for  the  landing  of  those  boats,  w 
the  competent  authority  deems  best  fitted  for  the  conveni 
of  die  public  If  his  general  claim  for  damages  has  I 
adjusted,  or  if  he  have  failed  to  make  such  claim,  we  d 
tiiat  he  has  received  constitutitmal  compensation  for  the 
ing  out  of  tlie  road,  and  all  its  incidents.  He  had,  we  afi 
no  natural  rights,  except  the  rig^t  oi  landing  upon  the  b 
of  the  stream,  and  the  right  to  a  private  ferry ;  certainly 
claim  for  damages  covers  the  former,  and  the  latter  is 
his  privilege,  though  a  public  ferry  be  established.  The  '. 
under  t^e  water,  as  well  as  the  land  at  the  edge  of  the  stn 


Sept  1867]  Mills  v.  Leabn.  219 

is  subject  to  the  incnmbrances  of  a  highway,  and  their  uses 
differ  not;  there  is  no  line  in  a  highway,  on  the  different 
sides  of  which  there  are  different  rights  or  incumbrances. 
The  franchise  of  a  ferry  rests  with  the  State,  and  the  right  to 
locate  a  road  is  rested  in  the  same  authority,  and  both  powers 
are  jointly  used  in  locating  a  highway,  if  .  necessary,  and 
damages  are  claimed  for  the  exercise  of  both,  if  claimed  at 
alL 

A  brief  reference  to  authorities  sustains  this  view.  In 
Peters  v.  Kendall,  6  Bam.  <&  Cress.,  703  (1827),  the  English 
courts  held  that  the  owner  of  the  ferry  need  not  have  the 
property  in  the  soil  on  either  side;  it  was  sufficient  that  tlie 
landing  place  was  a  public  highway ;  it  was  a  right  incident 
to  the  ferry  to  use  such  landing  place  for  the  purposes  of  a 
ferry.  Virginia  authorities  go  very  far  that  way.  (Somerville 
V.  WimbiA,  7  Orat,  205;  Patrick  v.  Rwffner,  2  Boh.,  209.) 
So  Mills  V.  Commissioners,  8  Scam.,  58,  and  from  the  colla- 
tion of  authorities,  carefully  made,  Chancellor  Kent,  in  the 
third  volume  of  his  Commentaries,  note  to  page  421,  declares 
this  the  better  doctrine,  that  ^^this  is  the  most  reasonable  con- 
clusion upon  the  right  to  the  use  of  a  public  highway  to  which 
a  ferry  is  connected."  The  cases  cited  by  counsel  for  appellant 
go  mainly  to  this  point,  that  a  highway  being  established,  and 
the  public  and  the  land  owner  having  acquired  rights  and  priv- 
ilges  incident  thereto,  such  use  and  such  rights  cannot  be  taken 
by  a  private  or  public  corporation  for  particular  purposes,  or 
be  diverted  to  other  and  inconsistent  uses,  without  compen- 
sation for  such  appropriation  or  diversion.  To  that  doctrine 
we  cheerfully  subscribe;  but  those  cases  do  not  apply  here. 
We  deem  the  ferry  a  part  of  the  road ;  without  it,  the  road 
is  useless,  and  the  location  has  failed  in  its  object.  The  land- 
ings are  upon  the  highway  and  within  its  lines,  and  the  dis- 
tinction is  a  very  shadowy  one,  between  stepping  from  the 
land  upon  a  boat,  and  from  thence  upon  the  land,  and  step- 
ping fn»n  land  to  land,  especially  when  all  valuable  rights 
are  saved  in  other  ways  by  our  laws,  perhaps  as  a  part  of  a 
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compeiiEiation  to  the  land  owner.  The  owner  of  the  land 
not  go  upon  that  landing  and  huild  abutments,  or  la, 
wharf.  Surely  no  diversion  of  use  has  been  made,  no  ap 
priation  different  from  the  first  great  purpose  of  haviii 
safe  and  speedy  line  for  public  travel  and  convenience.  W 
this  view  decides  the  case  in  question,  there  is  another  i 
ure  which  belongs  specially  to  thia  case. 

If  the  right  to  land  from  a  ferry  boat  on  a  highway  l 
appellant's  land  -was  his  own,  and  not  to  be  taken  wit! 
compensation,  certainly  the  public  has  notiiied  him  thai 
appropriation  of  that  right  was  demanded,  and  by  as  stri 
course  of  procedure  as  in  laying  out  a  highway,  he 
notified  that,  upon  a  certain  time  it  would  be  appropris 
unless  he  appeared  and  received  that  which  would  be  in  e 
view  a  compensation,  viz. :  The  receiving  of  that  franc 
from  the  State  which  could  only  make  the  landing  plac 
any  value  to  him ;  compensation  was  assessed  and  tendi 
then.  The  law  declares  that  he  shall  be  preferred.  He 
no  tight  to  have  a  public  ferty  in  any  way,  without 
franchise ;  the  landing  is  to  him  of  no  value  otherwise, 
then  conscious  of  that  claim  of  appropriation  to  public 
of  his  lands,  he  fail  to  appear  and  obtain,  not  only  the  v 
of  landing  from  the  stream,  but  also  an  exclusive  ferry  ri 
does  he  not  waive  any  claim  to  compensation  1  Does  he 
declare  that  it  is  of  no  sufficient  value  to  compensate  him 
the  trouble  of  asking  for  his  rights?  Or,  does  be  not 
sent  that  what  might  be  of  value  to  him,  may  be  givet 
another  1  And  no  court  would  hold  other  than  that  he 
consented  to  such  use.  In  this  case  the  full  compliance  ^ 
the  law  had  been  made,  and  appellant  bad  saflfered  sue 
course,  when  fully  conscious  of  its  effect.  In  either  vien 
have  taken,  the  judgment  of  the  orart  below  elioald  be 
firmed. 
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STATE  OF  OEEGON,  Appellant,  ▼.  DORVILLE 

BROWN,  Eespondent 

Appeal  from  Olackamaa  Cotmly. 

1.  ThB  authority  for  pTmisbing  the  crime  of  eonnterfeiting  the  coin 
at  the  United  States,  rests  excliisively  in  th0  eourto  of  the 
United  States. 

2.  The  offense  of  having  implemente,  Ac.,  adapted  to  the  counter- 
feiting of  the  United  States  coin  in  one's  possession,  with  intent 
to  use  the  same  for  such  purpose  is  not  included  in  the  crime 
of  counterfeiting  tiie  ecnn. 

t.  State  legislatures  may  make  such  .  possession,  with  such  intent, 
an  offense  and  empower  the  State  courts  to  take  jurisdiction  Over 


IflT  June,  1867,  in  Olackamas  county,  Donrille  Brown  was 
indicted  and  tried  for  having  tinlawfuUy  and  feloniooslj  in 
his  possession,  moulds  adapted  and  designed  for  coining  and 
making  counterfeit  coin  in  die  similitude  of  coin  of  the 
United  States,  ftc  No  question  was  raised  as  to  the  suffi- 
eienoy  of  the  indictment,  and  after  trial  and  verdict  of  guilty, 
the  counsel  for  respondent  filed  a  motion  in  arrest  of  judg- 
ment on  the  ground  that  the  indictment  diarged  no  offense 
cognizable  by  the  State  courts ;  claiming  that^  if  a  crime  at 
all,  it  was  one  over  which  the  TTniied  States  had  exclusive 
jurisdiction.  The  court  below  sustained  the  motion,  and  the 
State  appealed. 

Hill  (&  Mvlkey,  for  appellant: 

Ist  The  indictment  is  framed  under  section  591  of  (he 
Oregon  Code,  providing,  substantially,  "if  any  person  shall 
have  in  his  possession  or  control  any  mould,  pattern,  &c., 
adapted  or  designed  for  coining,  or  making  any  counterfeit 
coin,  &C.,  with  intent  to  use  the  same  in  coining,  &c'' 

2d«  Authority  of  State  courts  over  e\\A\  cases.  Fo»  v. 
Ohio,  5  How.,  410;  United  States  v.  Marigold,  9  How.,  660; 
Territory  v.  Coleman,  1  Oregon,  191. 
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Stout  <£  Reed,  for  respondent: 

lat.  The  United  States  courts  liave  an  exclusive  jm 
tion  of  the  rights  to  punish  the  counterfeiting  of  the  C( 
the  United  States,  and  all  offenses  necessarily  included  u 
act     {Article  1,  section  8,  sub..  Cord,  of  the  United  8i 

2d.  Tlie  26iA  section  of  act  of  Congress,  1825,  coufe 
jurisdiction  on  States;  that  Congress  could  confer  no 
authority ;  that  laws  of  the  States,  subsequ^t  to  1825, 
not  certainly  be  held  to  confer  jurisdiction.    (5  Sow., 

3d.  A  State  may  punish  for  tlie  passing  counterfeit 
as  well  as  may  the  United  States.  {Moon  v.  lUinoi 
Sow.,  30.) 

4th.    The  possession  of  tools  for  counterfeiting  co 
included  in  the  offense  of  counterfeiting  itself,  and 
belongs  to  the  United  States  Court     (5  Mo.,  431 ;  5  j 
486 ;  9  Sow.,'59&;)  (1  Siory  on.  Cord.,  313,  tectiona  4f 
41  &  42 ;  and  2  Story  OTi  Oont.,  59,  fection  1138.) 

WttsoH,  J:  The  State  of  Oregon  has  aesunjed  the  autl 
to  declare  as  criminal  certain  acts,  done  with  referoBoe  i 
money  of  the  United  States,  whether  immediately  or  ren 
connected  with  the  act  of  producing  the  counterfeited 
and  the  question  ie  embraced  in  this  inquiry :  Is  the  possi 
of  moulds  and  tool^  adapted  and  designed  for  prod 
counterfeit  coin,  eonpled  with  the  intent  of  using  then 
diat  purpose,  an  offense  distinct  from  the  act  of  counterJEt 
the  coin  itself  i  Various  opinions,  fortified  1^  deoisio 
courts,  yet  exist  as  to  what  would  or  would  not  come  v 
the  offense  of  counterfeiting  the  coin.  When  that  qm 
arose  in  the  Supreme  Court  of  the  United  States,  the  em 
judges  thereof  held  to  differing  lines  of  distinction. 
States  have  assumed  to  punish  different  acts,  and  a  oot 
struggle  has  been  carried  on,  <m  the  one  hand,  restri 
Congress  to  the  literal  interpretation  oi  the  language  i 
Constitution  of  the  United  States,  and,  od  the  other,  coi 
ing  in  the  federal  oourts  all  matters  connected  with  oo 
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money  and  providing  for  maintaining  its  purity  and  efficien- 
cy. We  are  not  aware  that  the  question  in  its  present  form  has 
ever  been  in  the  United  States  Supreme  Court  Its  decisions 
have  generally  been  concerning  the  jurisdiction  over  acts  sub- 
sequent in  commission  to  that  of  making  the  counterfeit  coin ; 
mostly  to  the  uttering  and  passing  of  the  false  coin.  State 
courts  concede  that,  as  to  the  acts  necessary  for  the  counter- 
feiting^ that  i8>  the  making  or  producing  of  the  false  repre- 
sentation on  metal  of  the  'designs  found  upon  our  coin. 
Congress  has  exclusive  authority  to  declare  the  penally,  and 
the  federal  courts  exclusive  jurisdiction  over  its  enforcement. 
Now  it  is  farther  conceded  that  the  federal  and  State  courts 
have  jurisdiction  over  acts  connected  with  the  uttering 
and  passing  of  counterfeit  coin.  These  inunediately  succeed 
the  making  of  the  false  coin ;  and  both  tribunals  have  con- 
trol, doubtless^  as  we  conclude,  because  the  United  States 
are  bound  to  preserve  the  purity  and  value  of  the  coin,  and 
the  act  of  uttering  counterfeit  militates  against  the  preserva- 
tion of  confidence  and  safety  in  the  money  it  adopts;  and,  be- 
cause the  States  have  full  right  to  punish  for  the  fraud  and 
wrong  done  by  one  who  knowingly  imposes  upon  his  fellow- 
man  for  a  reality,  that  which  is  false  and  valueless. 

The  decision  in  the  Supreme  Court  of  the  case  of  Fox  v. 
Ohio,  6;  How,,  410  j  16  Curtis,  447;  renders  our  labors  es- 
sentially easier.  The  doctrine  then  declared  was  this :  'We 
think  it  manifest  that  the  language  of  the  Constitution,  art. 
1,  sec.  8,  sub.  6,  by  its  proper  signification  is  limited  to  the 
facts,  or  to  the  faculty  in  Congress  of  coining,  and  of  stam.p- 
ing  the  standard  of  value  upon  what  the  government  creates 
or  shall  adopt  as  money;  and  of  punishing  the  offense  of  pro- 
ducing a  false  representaiion  of  what  may  have  been  so 
created  or  adopted,"  and  the  reasoning  of  that  court,  subse- 
quently in  the  same  decision,  clearly  demonstrates  how  and 
why  the  federal  and  State  courts  may  have  jurisdiction  over 
apparently  the  same  offense ;  and  also  what  is  meant  by  that 
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amendment  of  the  ConstltuticHi  in  respect  to  being  twio 
in  jeopard;  of  life  or  limb. 

.  The  ooonsel  for  respondent  admit  die  correctness 
force  of  that  decision,  avd  ita  substantial  affirmance  in  < 
'v.  Marigold,  9  Sow.,  560;  16  Gvrtis,  261;  Moore  v.  Ill- 
14  How.,  20 ;  20  Curtis,  6 ;  and  in  the  courts  of  the  ten 
of  Or^coi,  in  Oregon  v.  Coleman,  1  Oregon,  191,  the  dot 
iras  clearly  affirmed.  Tba  offenee  in  Fosb  v.  Oliio  waa  a 
very  doeely  related  to  the  coinage  of  money.  The  cou 
feitcd  coin  was  made;  wa^  harmless  so  long  as  it  never 
to  light  Its  ill  effects  were  only  realized  when  it  waa 
oat  to  operate  as  good  legal  coin.  These  were  succeBeire 
the  one  was  an  offense  against  the  United  States,  ^ 
exclusive  jurisdiction,  as  we  have  shown,  "extends  U. 
coining  or  stamping  of  the  standard  of  value  upon  that  ^ 
llie  government  adepts  aa  money."  The  other  of  a  doubl 
tore,  puniahable  by  both  the  general  government  and 
States,  which  make  it  a  crime. 

Where  is  t2ie  dispari^  or  inconraetency  in  reasonin 
with  .this  admission,  we  apply  it  to  the  case  in  hand, 
tainly  tbe  mere  having  of  moulds  in  one's  possession  t 
oonld,  if  used,  produce  the  impression  found  upon  oor 
ooin  is  not  a  part  of  the  act  of  coinage.  Hiese  moulds  i 
never  be  used,  and  no  counterfeiting  would  happen, 
might  be  kept  with  the  full  intention  to  use  tbem  in  mi 
false  coin,  and  s(Hne  oontroUing  interference  ever  prever 
reenlt.  'So  counterfeiting  has  been  done ;  the  coin  oJ 
United  States  has  not  beeri  tampered  with  w  debased, 
the  initiatory  steps  had  all  been  taken ;  those  necessary 
dee  had  been  prepaied,  and  the  intent  was  just  as  well  fo 
to  commit  the  injury  as  it  need  be  to  accomplish  the  fol 
Tha  full  act  is  1^  crime  over  which  the  United  Steta 
exdnsive  controL  The  attempt  is  an  effort  carried  into  si 
state  of  oompleticm  as  would  bring  it  within  the  definiti< 
eounterfeiting.  It  could  well  be  made  a  crime,  and  yet  i 
B  that  which  ia  vrithin  the  exdnsive  oontrol  o 
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United  States.  Under  the  ruling  in  Fox  v,  Ohio,  the  U.  S. 
Supreme  Court  has  no  exclusive  jurisdiction  of  that  which  is 
made  the  offense  by  our  law.  We  know  of  no  provision  in 
the  laws  of  the  United  States  making  the  preparation  and 
possession  of  such  tools  an  offense.  The  State  of  Oregon,  in 
the  ahsence  of  snch  provision,  may  well  make  that  possession, 
coupled  with  the  intent  to  use  them  for  an  unlawful  purpose, 
an  offense;  and  provide  that  men  should  not  only  be  pun- 
ished for  a  result^  but  also  for  the  preparation  which  is  clearly 
intended  to  oonsummat^  such  result,  ^o  qiiestiooi  is-  raided 
whether  it  would  be  an  offense  abstractly.  l?he  question  is, 
ll^ls  or.hflBB'not:the  federal  courtstthe  sole,  jurisdiction  thereof. 
We  hold  it  an  act  over  whioh  the  States  have  a  perfect 
authority.  With  liieae  views  it  becomes  neoessary  ta  reverse 
the  judgment  below  and  remand  the  case,  with  orders  for  the 
passing  of  aenteooe  up(m  a  verdict 

It  iB  so  ardased 


CHABLE8  8T0ILL,  Appellant,  v.  H.  HOBACB; 

Respondent 


Appeal  from  MtdtnorruiA  Coimty. 

1.  CimBtnietion  of  wetloii  64,  page  696,  of  tlie  Code. 

2.  Appeals  do  not  lie  from  a  judgment,  bv  a  justioe  of  tlis  peaee, 
given  for  an  amount  leas  than  twenlj  dollan,  ezdueive  of  eoeta 


AppEiXAifrr  commenced  an  action  before  a  justice  of  the 
peace  to  recover  the  value  of  a  small  safe,  alleged  to  be  rea- 
sonably worth  sixteen  dollars  in  legal  tender  notes.  Bespond- 
ent  filed  an  answer,  admitting  the  claim  of  appellant^  and  aetr 
ting  up  a  counterK^laim  to  the  amount  of  twenty-seven  dol- 
lars in  l^al  tenders,  with  which  appellant  toc^  iesae  in  his 
replication. 

The  jnstiee  gaarb  jndgment  in  favor  of  appellant  lor  the 
sum  of  sixteen  dollara    Bespondent  appealed  from  Ifae  judg- 
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ment  to  tlie  Ciroait  Court;  and  in  tliat  court  appellant  n 
to  diamiss  the  appeal  because  it  was  taken  from  a  judg 
given  by  a  justice  for  a  U-ss  sum  than  twenty  dollars, 
motion  was  overruled  hy  the  Circuit  Courl^  and  a  ]ud{ 
given  against  appellant  for  costs  and  disbuTsements. 
appellant  toc^  exceptions  to  ruling  and  appealed  to 
court. 

Mitchell  <t  Dolph,  for  appellant 
0.  P.  MagOT^,  Esq.,  for  respondent. 

Frnx,  3.  The  question  to  be  determined  in  tills  ei 
whether  the  respondent  was  entitled,  under  the  Code,  i 
appeal  from  the  judgment  of  the  justice  of  the  peace,  it ! 
rendered  for  a  aum  less  than  twenty  dollars. 

Section  64  of  chwpter  fi  of  ffte  Code,  WIS,  providei 
apjteftls  from  the  judgments  of  justices  of  the  peace  in 
worde:  "Either  party  may  appeal  from  a  judgment  giv 
a  Justice's  Court  in  a  civil  action  for  a  sum  not  less 
twenty  doUais;  or,  for  the  recovery  of  perswal -proper 
the  value  of  not  less  than  twenty  dollars,  exclusive  of  & 
etc. 

The  word  9um  in  this  section  evidenity  refers  to  the  an 
of  the  judgment  given  by  the  justice  rather  than  to 
amount  in  controversy  between  the  parties  as  is  daime 
the  respondent.  Then,  under  this  section,  we  hold  that  i 
judgment  of  the  justice  of  the  peace  is  given  for  a  sun 
than  twenty  dollars,  both  parties  are  concluded  frcHo 
right  <^  appeal  and  the  judgment  becomes  final,  althoug 
amount  claimed  by  the  plaintiff  or  defendant  may  be 
lar^r  sum.  It  is  insisted  that  this  construction  may  pr 
hardship  in  some  casee ;  hut  this  is  a  matter  for  the  oonai 
ticm  of.  the  le|;ialature^  and  not  fw  &iB  court. 


JndgDMDt  nvcm 
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STATE   OF  OREGON,  Respondent,  ▼.    JOHN    FITZ-^ 
HUGH  a?id  JOHN  C-  HANNAN,  Appellants. 

Appeal  from  Douglas  County. 


1.  ChalkngiM  to  the  puiel  of  the  grand  juxy  an  abolished. 

» 

2.  The  prisoners  came  into  the  ball-room  in  company  with  others; 
the  district  attornev  asked  of  a  witness:  "State  what  all  or  any 
of  these  parties  did  in  presence  of  the  prisoners?"  Objected  to. 
The  statement  does  not  ghow  what  answer  was  made.  It  being 
possible  for  a  competent  answer  thereto,  this  conrt  will  presume 
that  the  answer  was  competent  and  not  error. 

8.  The  district  attorney  asked  of  another  witness:  '^d  you  hear 
any  conrersetian  in  presence  of  the  prisoners  by  persons  •  going 
with  them  to  Champaign's^  as  to  what  they  were  going  for?"  Ob- 
jected to.  The  record  shows  no  answer.  '  In  addHion  to  the  last 
ruling,  this  court  holds  that  the  queation  wi^  competent  for  the 
purpose  of  showing  a  conspiracy. 

4.  Dying  declaration:^  cannot  be  received  other  than  tiiose  coming 
from  the  deceased  person,  for  whose  murder  the  indictment  is 
found. 

* 

6.  The  court  was  asked  by  the  defendants'  counsel  to  give  this  in- 
struction: "That  any  evidence  of  &  combination  between  these  de- 
fendants and  others,  or  of  a  conspiracy  between  them  and  others, 
is  inadmissible  for  any  purpose  whatever.*  The  court  refuwd,  but 
gave  this:  ''That  a  combination  having  been  proved,  the  acts 
and  declarations  of  the  confederates  cannot  be  taken  as  evidence  of 
the  guilt  >of  these  defendants,  but  may  be  oonsicfered  by  the  jury 
as  showing  the  intention  of  these  defendants  in  going  to  Cham- 
paign's house." — Eeld,  not  erroneous. 

6.  Defendants'  counsel  also  asked  thiff  instruotlon:  'That  the  declara- 
tion of  a  witness,  made  at  other  tim^,  inconsilt^t  with  his  pres- 
ent testimony,  are  proper  evidence  for  the  consideration  of  the 
Jury,"  which  the  court  gave  with  this  explanation:  'That  such 
evidence  only  tended  to  Impeach  the  character  of  the  witness  for 
truth  and  veracity,  but  was  not  evidence  of  the  facts  stated  in  such 
declarations." — Held,  not  erroneous. 

7.  Defendants'  counsel,  on  cross-examination  of  a  State  witness,  asked 
him:  "Were  you  present  at  a  public  meeting  called  for  the  purpose 
of  hanging  Uiese  prisoners  without  a  trial  ?"  and  the  court  over- 
ruled the  question. — Held,  while  it  might  have  been  legally  al- 
lowed, yet  the  answer  to  this  single  Question  would  not  have 
shown  that  witness  wa«  unfriendly,  ana  it  was  a  question  ad- 
dfesaed  to  the  discretion  of  th«  court*  and  ii  not  such  error  M 
would  reverse  this  case. 

H  nt  Tcrdiet  is  not  inoonaistent  with  the  indietment» 
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9.  It  is  incompetent  to  assign  as  error  the  overruling  of  a  motion 
for  new  trial  on  pounds  alleged  dehors  the  record;  these  were 
addressed  to  the  discretion  of  tne  court.  The  Oode  provides,  that 
''after  hearing  the  appeal  the  court  must  give  judgment  without 
regard,  to  the  decision  of  questions  which  were  in  the  discretion 
of  the'^cdnrt  'below." 

10.  A  recomzhen^tion  bj  the  jury  ol  the  prvBoners  to  the  mercy  of 
the  court,  is*  hot  inconsistent  with  a  verdict  of '  guilty. 

11.  It  is  not  error  suflScient  for  a  reversal,  if  the  court  should  fail 
in  awarding  the  full  measure  of  punishment  prescribed  by  law. 
It  does  not  work  •  haardkhip  to  dmndkata.    ' 

This  case  was  tried  at  a  special  term  of  the  Circuit  Court 
for  Douglas  county,  held  January  S8th,  iSd?!  The  defend- 
ants were  indicted  for  the  murder  of  one  D.  F.  Barringer,  on 
which  charge  they  were  found  guilty  of  manslaughter.  Coun- 
sel for  defendants  assign  these  errors  as  relied  upon  to  re- 
verse this  case : 

1st  The  Circuit  Court  erred  in  overruling  the  challenge 
to  the  array  of  the  jurors^  from  which  the  grand  jury  was 
drawn  at  the  special  term. 

2d.  The  court  erred  in  oyerruling  the  demurrer  at  the 
special  term. 

Sd.  The  court  erred  in  its  rulings  on  the  trial  of  the  case^ 
as  appears  by  the  exceptions  taken  at  the  time. 

4th.  The  court  erred  in  refusing  to  allow  the  jury  to  have 
the  pistol  of  Fitzhugh,  and  ihe  ball  taken  from  the  body  of 
Barrings,  and  a  ball  taken  fr<»n  said  pistol^  with  them  in  the 
jury  room. 

5th.  That  the  verdict  is  contrary  to  law,  in  that  it  is  in- 
consistent with  the  indictment 

6th.  The  court  erred  in  overruling  themotionforanewtriaL 

7th.    That  the  verdict  is  contrary  to  the  ievidenoei 

Oibbs,  Mosher  (&  Chadwick,  for  appellants : 

The  provisions  of  the  statute  in  relation  to  the  summoning 
and  impanneling  of  jurors  are  certain,  plain  and  positive* 
{Page  380,  sections  930-1-2  of  the  Code.)  The  law  does  not 
permit  the  least  departure  from  them.     (1  Oregon,  267;  24 
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Miss.j  621;  18  Johns.,  212;  86  Maine,  128;  4  Cow.,  8$;  17 
Ohio,  221,  etc)  While  the  statute  abolishes  a  challenge  to 
the  panel,  it  does  not  interfere  with  one  to  the  array.  (3 
Bl  Com.,  859;  9  Johns.,  261;  18  Id.,  612;  2  Tidd,  779.) 

That  in  order  to  enable  the  State  to  prove  a  combination 
or  conspiracy  between  the  defendanljs  and  others,  by  whose 
expressions  or  acts  a  guilty  intent  may  be  shown,  it  should 
have  been  alleged  in' the  indictment  (Statute  318y  sec.  674 ; 
Wharton  Am.  Or.  Law,  647 ;  Eoscoe,  2d  Anw  ed.,  73 ; .  2 
Russell,  696.) 

The  state  of  mind  and  interest  of  the  witness  in  respect  to 
the  party  are  always  pertinent  inquiries  (7  Conn.^.  66;  16 
Mass.j  185;  1  Stafhie  Ev.,  186;  9  Gushing,  361;  2  Selden, 
845;  6  Foster,  114;  6  Foster,  863.) 

The  jury  may  take  with  them  to  their  room  the  pleadings 
.in  the  pase,  and  all  papers  received,  in  evidencq,  esicept  depo- 
sitions.   {Code,  189,  sec.  -202.) 

That  the  piatols,  and  balls,  could,  without  any  danger  of 
undue  influence,  be  admitted  into  the  jury  room ;  equally  so 
with  papers.  The  rejecti(>n  of  evidence  tending  in  a%iy 
degree  to  aid  the  jury  in  determining  a  material  fact  is  error. 
(3  J.  J.  Marsh,  229 ;  6  Ohio,  486  j  20  N.  Y.,  412.) 

The  judge  ^s  required  to  make  his  rulings,  and  instruct 
the  jury  in  public,  and  is  not  to  communicate  with  them 
otherwise.  (Whar.  Am.  iiawi,sec.Zl^%;  1  Pick,  337;  14 
OWo,  611.) 

Fitzhugh  was  indicted  for  murder,  and  Hannan  for  aiding 
and  abetting  him.  There  oannat  be  any  accessory  before  the 
fact  to  manslaughter;  that  being  in  its  character  without 
premeditation.  Upon  motion  for  new  trial,  that  the  jury 
were  permitted  to  use  a  copy  of  the  Statutes,  &c.,  in  their 
room.  (G.  <&  W.  New  Trials,  70;  4  Park  Or.,  256,  31«,  619.) 

While  the  jury  were  in  deliberation  a  meeting  was  held  in 
their  hearing  at  which  the  minister  spoke  of  defendants  as 
murderers.  (12  Pick.,  496;  10  Ferg,,  241;  18  Mass.,  21«; 
8  N.  H.,  474.) 
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The  verdict  is  improper  because  accompanied  with  a  recom- 
mendation to  mercy.    (2  Terger,  60;  Cade,  pages  191,  469.) 

J.  F.  Watson,  District  Attorney,  and 
W.  R.  Willis,  Esq.,  for  State. 

Irr^olarities  in  summoning,  or  neglect  to  sanunoD  tihe 
panel  of  jurors,  will  constitute  no  ground  for  new  trial  unless 
injury  is  affirmatively  shown.  (1  Arch.  Or.  Lww,  621-2;  2 
Graham  (B  Waterman,  163. 

A  party  cannot  assign  as  error  in  the  Supreme  Court  lihe 
same  grounds  on  which  a  motion  for  a  new  trial  is  made  in 
the  court  below.     (1  Ogm.,  163;  Code,  482.) 

In  a  common'  indictment  for  murder,  charging  no  combina- 
tion, evidence  can  be  offered  by  the  State  that  the  alleged 
killing  took  place  in  the  proeecution  of  an  unlawful  under- 
taking by  several,  not  all  charged  in  indictment 

After 'proof  of  such  combination  tiie  declaration  and  acts 
of  persons  engaged  in  it,  but  not  indicted,  may  be  given  to 
show  the  nature  and  design  of  the  combination,  when  such 
acts  and  declarations  were  made  in  the  presence  and  hearing 
of  defendants.  {Whar.  Am.  Law,  sections  702-8;  1  Arch-^ 
&trfrf,  409.) 

It  must  appear,  from  the  bill  of  exceptions,  that  the  com- 
plaining party  is  injured  by  tbe  admission  or  exclusion  of 
evidence. 

Statements  of  a  witness  conflicting  with  his  testimony  may 
be  given  to  impeach  him,  but  not  as  evidence  of  the  facts  as 
stated* 

BoiSB,  J.  The  first  and  second  assignments  of  error  are 
to  the  same  questions,  and  are  treated  together  by  the  coun- 
sel for  the  prisoners  in  their  argument  The  demurrer 
assigned,  as  grounds  tfaeiefor,  Ist^  That  the  grand  juiy,  by 
whom  the  indictment  was  found,  had  no  authority  to  inquire 
into  the  crime  charged,  because  the  sheriff  failed  to  8unmi(Mi 
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the  panel  of  the  jurors  furnished  him  by  the  clerk,  excepting 
ten  upon  such  panel.  2d,  That  the  grand  jury,  by  which 
the  indictment  was  found,  had  no  legal  authority  to  inquire 
into  the  crime  charged,  because  three  of  the  grand  jurors, 
to  wit:  D.  C.  Underwood,  N.  Imbler  and  John  McCuUough, 
who  were  drawn,  sworn,  and  found  the  indictment,  were  not 
summoned  by  the  sheriff,  according  to  the  statute  in  such 
cases  made  and  provided. 

These  matters  are  urged  as  grounds  of  challenge  to  the 
array  of  the  jury.  We  think  at  common  law  such  irregu- 
larities would  be  embraced  under  the  head  of  challenges  to 
the  panel  of  the  jury,  and  are  therefore  abolished  by  our 
statute,  page  184,  section  179,  where  it  is  provided,  "no 
challenge  shall  be  made  or  allowed  to  the  panel ;  a  challenge 
is  an  objection  to  a  particular  juror.'* 

We  think  the  provision  extends  to  the  grand  jury  as  well 
as  to  the  trial  jury,  since  both  are  drawn  in  the  same  list, 
and  the  grand  jury  selected  therefrom.  We  think,  also,  if  a 
party  suffers  the  grand  jury  to  be  impanneled  and  sworn  at 
a  special  term  called  to  try  his  case,  making  no  objection 
thereto  at  the  time,  that  he  cannot,  after  an  indictment  is 
found  against  him  by  such  grand  jury,  avail  himself  of  the 
irregularities  here  alleged,  as  a  ground  of  demurrer  to  the 
indictment.  He  would  at  common  law  ha^ve  been  deemed  to 
have  waived  these  objections.  We  think,  therefore,  that 
these  objections  to  the  formation  of  the  grand  jury  cannot 
avail  the  prisoners  in  obtaining  a  reversal  of  the  judgment 
below. 

The  third  assignment  of  error  includes  the  exceptions 
taken  on  the  trial  of  the  case. 

It  seems  from  the  report  of  the  case,  that  the  killing  took 
place  at  the  house  of  one  Champaign,  in  the  presence  of  a 
number  of  persons,  who  were  assembled  at  a  ball ;  also,  that 
the  prisoners  came  there  on  that  occasion  with  a  number  of 
persons.  "The  district  attorney  called  as  a  witness,  George 
Bcnneth,  who  said  among  other  things,  that  these  prisoners 
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oazne  into  the  ball-room  at  Champaign's  in  company  witlif 
Solomon, Culver,  Eobert  Forbes,  and  Abraham  Crow.  The 
district  attorney  then  asked  the  witness,  '^State  what  all  or 
any  of  these  parties  did  in  the  presence  of  the  prisoners  ?"  To 
which  question  the  defendant's  counsel  objected,  and  the 
court  overruled  the  objection,  and  this  is  urged  as  error.  This 
question  is  an  inquiry  as  to  the  conduct  of  this  whole  party 
of  persons,  including  the  prisoners.  The  bill  of  exceptions 
does  not  show  what  answei  was  made  to  this  question.  Sup- 
pose the  answer  was,  t^lat  these  prisoners,  together  with  the 
other  parties  named  by  the  witness,  drew  their  weapons  and 
conamenced  firing  on  the  deceased,  and  killed  him;  then  it 
would  have  been  competent.  Suppose  the  answer  had  been 
that  those  persons,  named  as  accompanying  the  prisoners,  had 
then  declared  that  they  came  all  together,  including  the 
prisoners,  for  the  purpose  of  assaulting  and  beating  oertain 
of  the  persons  assembled  at  the  ball,  it  would  have  been  com- 
petent for  the  witness  to  have  given  such  declarations  in  evi- 
dence; and  such  an  answer  would  have  been  responsive  to 
the  question.  The  court,  not  being  advised  what  the  evidence 
was,  cannot  presume  that  it  was  incompetent,  when  compe- 
tent evidence  might  have  been  elicited  by  the  question. 

Another  witness,  Henry  Colton,  produced  by  the  pro- 
secution, was  asked  by  the  district  attorney:  "Did  you 
hear  any  conversation  in  presence  of  the  prisoners  by  per- 
sons going  with  them  to  Champaign's,  as  to  what  they  were 
going  for  ?"  The  question  was  objected  to  by  the  counsel  for 
the  prisoners,  and  the  objection  overruled  by  the  court,  and 
this  is  also  assigned  as  error.  It  does  not  appear  from  the 
record  what  answer  was  given  to  this  question,  or,  that  the 
witness  heard  any  such  conversation  as  referred  to  in  the 
question.  It  does  not,  therefore,  appear  that  the  ezoeption 
was  material  so  as  to  affect  the  substantial  rights  of  tha 
prisoners.  The  answer  to  the  question  should  have  been 
given  so  aa  to  show  that  it  was  material  and  might  have 
affected  the  rights  of  the  defendants.    We  think  the  questilMl 
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was  proper;  it  was  intended  to  inquire  if  there  was  any  con- 
spiracy between  the  prisoners  and  other  parties  to  commit 
this  crime,  and,  if  that  was  the  case,  it  would  be  competent 
to  show  it.  Had  the  witness  answered,  that  he  did  hear  con* 
versation  as  to  the  purpose  for  which  they  were  going,  he 
could  have  stated  any  threats  he  heard  made  in  the  presence 
of  the  prisoners.  Suppose  that  Crow,  one  of  the  persons 
referred  to,  had  said  to  the  prisoners,  that  he  was  intending 
to  do  acts  of  violence  when  he  should  have  arrived  at  Cham- 
paign^s ;  that  he  was  armed  for  that  purpose ;  that  prisoners 
did  not  object,  and  were  armed  also,  and  went  on  with  him, 
and  encouraged  him  by  their  presence,  this  would  have  been 
competent  evidence  to  go  the  jury,  as  to  the  intent  of  tho 
prisoners. 

Another  witness  was  asked  by  the  district  attorney  to  state 
what  Eobert  Forbes,  one  of  the  persons  who  came  with  the 
prisoners,  said  to  Bamnger,  in  presence  of  the  prisoners,  as 
to  what  the  whole  party  came  for;  we  think  this  was  also 
competent,  for  the  same  reasons  as  stated  above.  It  appears 
that  Forbes  was  wounded  in  this  affray,  and  died  on  the  next 
day.  The  defense  produced  a  witness  who  said  he  was  at 
Champaign's  the  next  day  after  the  affray;  that  he  saw 
Forbes;  that  Forbes  was  dying;  Forbes  said,  "This  will  be 
my  last  day  here.*'  Counsel  asked  this  question:  "State 
what  Forbes  said,  at  that  time,  as  to  what  occurred  at  Cham- 
paign's,  at  the  affray,  and  as  to  the  manner  of  his  death.'' 
The  evidence  sought  by  this  question  were  the  dying  declara- 
tions of  Forbes,  as  to  the  manner  of  his  death,  which  was 
caused  by  a  shot  fired  in  the  affray  in  which  Barringer  was 
killed.  We  do  not  think  such  declarations  can  be  received, 
except  as  coming  from  the  deceased  person  for  whose  murder 
the  prisoners  are  indicted ;  and  these  defendants  are  indicted 
for  killing  Barringer,  and  not  Forbes ;  therefore  we  think  the 
evidence  was  properly  excluded. 

After  the  evidence  was  closed,  the  counsel  for  l3ie  prisoners 
asked  the  court  to  instruct  the  jury  "that  any  evidence  of  a 


'?;3 


834 


State  of  Obeoon  v.  Fitzhuoh.       [2  Oregon 


i 
i' 


I..V  i;  ^ 


irf 


f«*i- 


combination  between  these  defendants  and  others,  or  of  a  con- 
spiracy between  them  and  others,  is  inadmissible  for  any  pur- 
pose whatever."  This  the  court  refused  to  do,  but  told  the 
jury  "that  a  combination  having  been  proved,  the  acts  and 
declarations  of  the  confederates  cannot  be  taken  as  evidence 
of  the  guilt  of  these  defendants,  but  may  be  considered  by  the 
jury  as  showing  the  intention  of  these  defendants  in  going  to 
Champaign's  house ;"  to  vvhich  instruction  defendants'  coun- 
sel excepted.  We  do  not  think  this  instruction  was  erroneous ; 
persons  can  confederate  tc»gether  to  commit  any  crime,  and 
when  evidence  has  been  produced  showing  such  concert  of 
action,  it  is  competent  to  give  in  evidence  the  acts  and  decla- 
rations of  co-conspirators,  done  and  said  in  the  prosecution  of 
the  common  intent  and  in  the  perpetration  of  the  crime.  If 
two  or  more  men  agree  to  conunit  burglary,  and  are  over- 
heard on  their  way  to  the  house  which  they  intend  to  break, 
openly  stating  their  plans  to  each  other,  such  declarations  by 
one  of  the  confederates  can  be  given  in  evidence  against  the 
others,  on  their  separate  tiial,  without  any  conspiracy  having 
been  charged  in  the  indictment. 

Prisoners'  counsel  also  asked  the  court  to  instruct  the  jtury 
thus:  "That  the  declarations  of  a  witness  made  at  other 
times,  inconsistent  with  his  present  testimony,  are  proper 
evidence  for  the  consideration  of  the  jury."  Which  charge 
the  court  gave,  but  explained  to  the  jury  that  such  evidence 
-only  tended  to  impeach  the  character  of  the  witness  for  truth 
and  veracity,  but  was  not  evidence  of  the  facts  stated  in  such 
declarations,  to  which  instruction  counsel  for  defendants 
excepted.  We  think  this  instruction  correct;  for  the  declara- 
tion of  a  witness,  not  on  oath,  is  mere  hearsay  evidence,  and 
is  proved  by  a  witness  who  heard  it,  for  the  purpose  of 
showing  that  the  witness  is  either  mistaken  as  to  his  evidence 
on  oath  or  has  been  guilty  of  falsehood  when  not  on  oath, 
and  is,  therefore,  not  reliable.  If  the  rule  claimed  by  defend- 
ants' counsel  were  to  prevail,  then  the  declarations  of  falae 
and  irresponsible  persons,  made  in  casual  and  careless  oan- 
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versatioBa,  when  not  under  the  sanction  of  an  oath;  would  be 
evidenoe  of  facts  which  the  same  persons  deny  under  oath. 
We  think  no  such  rule  prevails. 

There  is  another  exception  relied  upon  by  the  counsel  for 
the  prisoners.  On  the  crose-examination  of  John  Bazzill;  a 
witness  for  the  prosecution,  defendants'  counsel  asked  him 
this  question:  "Were  you  present  at  a  public  meeting  called 
for  the  purpose  of  hanging  these  defendants  without  a  trial  V^ 
to  which  the  district  attorney  objected,  and  the  court  sus- 
tained the  objection,  and  defendants'  counsel  excepted.  We 
think  the  question  might  have  been  legally  allowed  by  the 
court,  as  tending  to  show  that  the  witness  might  have  been 
hostile  to  the  prisoners;  it  might  have  been  followed  by 
another  question,  whether  he  participated  in  such  meeting, 
and  advised  violence  to  the  prisoners,  thereby  showing  a  mind 
unfriendly  to  them;  but,  had  he  answered  the  question  in 
the  affirmative,  it  would  not  have  shown  that  he  was  un- 
friendly, and  this  would  have  been  the  answer  most  favor- 
able to  the  prisoners;  and  the  rejection  of  the  question  by 
the  court  for  irrelevancy  would  not  be  a  ground  of  error  to 
warrant  a  reversal  of  the  judgment  It  was  one  of  those  ques- 
tions which,  we  think,  was  subject  to  the  discretion  of  the 
ooort 

Another  assignment  of  error  is  that  the  verdict  is  inconsis- 
tent with  the  indictment  The  indictment  charges  both 
prisoners  with  marder,  and  their  crimes  are  equal  in  degree. 
If  (me  man  strikes  the  fatal  blow,'  and  another  is  present 
assisting  him  to  do  it,  he  is  as  much  a  principal  in  the  crime 
as  is  he  who  strikes  the  blow ;  and  both  may  be  found  guilty 
of  manslaughter,  under  the  same  indictment. 

It  is  also  assigned  as  error  that  the  court  overruled  the  mo- 
tion for  a  new  trial,  which  was  founded  on  affidavit,  disclos- 
ing certain  all^d  irregularities  in  the  conduct  of  the  jury 
after  they  had  retired ;  and,  also  on  errors  occurring  during 
the  trial.  As  to  these  matters  which  relate  to  errors  occurring 
dvring  the  progresB  of  the  trial,  and  excepted  toatthetime,we 
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have  already  coDBidered  tliem.  As  to  those  matters 
were  contamed  in  the  affidavits  filed  in  support  of  the 
for  a  new  trial,  they  were  questions  of  fac^  and  w 
dressed  to  the  sound  discretion  of  the  Circuit  Con: 
are  therefore  not  the  subject  of  review  here.  It  is 
petent  to  assign  as  error  the  overruling  of  a  motion  foi 
trial  on  grounds  alleged  d^ors  the  record ;  previous 
present  Code  such  grounds  were  addressed  to  the  discn 
the  court,  and  onr  Statute  now  provides  that  "after  1 
the  appeal  the  court  must  give  judgment  without  re^ 
the  decision  of  questions,  which  were  in  the  discretion 
court  below,  or  technical  errors,  etc"  (Code,  page  4! 
Hon  240,  dleo  section  246 ;  Newby  v.  Territory  of  On 
Ogn..  163;  Cline  v.  Broy,  1  Ogn..  89.) 

It  is  objected,  that  the  i«oommendaUon  by  the  jury 
prisoners  to  the  mercy  of  the  court  was  error.  Wi 
Uiere  is  no  good  reason  for  the  belief  that  this  reconr 
tion  was  a  condition  to  the  finding  the  prisoners  guil 
parties  were  present  and  could  have  polled  the  jur 
we  think  that  is  not  a  ground  of  error  in  this  court. 

The  last  assignment  of  error  is  that  the  eeotenoe 
aocording  to  the  statute,  in  this,  that  the  court  did  n 
tence  the  prisoners  to  pay  a  fine,  as  well  as  to  he  impr 

In  this  case  the  court  omitted  a  part  of  the  punis 
whi<^  was  making  their  punishment  lighter  than  tl 
required;  of  this  they  cajmot  complain,  for  it  does  tl 
injury,  and  does  not  affect  to  their  prejudice  a  subs 
right  In  the  case  of  Howell  v.  State,  the  prisoner  w 
tmoed  to  a  punishment  greater  than  the  law  aworde 
it  was  for  that  reason  that  this  court  reversed  the  jut 
in  that  cose. 

Judgment  is  affiri 
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JOSEPH  HKOTT,  Bfiq)Oiideiit»  ▼.  ANN  K  FRUSH,  Ad- 
ministratrix of  the  estate  of  WILLIAM  H.  FSUSH, 
and  otherS)  A]^lla]ila 

Appeal  from  MvUnomfih  County. 

1.  A  ferry  lioenBe*  granted  to  another  than  the  ripariaii  owner,  !• 
a  mere  personal  trust  upon  conditions,  and  his  liability  cannot 
be  removed  bj  substituiiofi. 

2.  Such  license  terminates  upon  the  decease  of  the  person  to  whom 
it  was  granted. 

Thb  Inll  of  oomplaist  alleges  that  the  plaintiff  is  ranning 
a  feny  from  tihe  foot  of  Stark  atreety  in  the  cit j  of  Portland, 
across  the  Willamette  river  tf>  the  termiiuis  of  the  base  line 
and  Sandy,  road,  by  virtue  of  a  ferry  right  putehased  of 
James  B.  Stephens,  who  daiiDed  imder  a  duirter  from  the 
legislature^  and  fihal  the-  defendants  aaee  nmi^ing  a  ferry  be* 
tween  the  same,  pomts. without  authbrily  of  law,  and  to  the 
injury  of  plaintiff.  The  defease  is  that  Ann  E.  Frush,  aa 
the  administrk'trix  !of  William  H.  SVoslv  is  carrying  on  a 
iffTTj  und»r  a  liosnfib  grahtM  to  Mm  in  his* lifetime  fay  ;the 
Coimty  Omrt  of  Mnltnomahoounty^  tibe  period  for  sGdiioh  it 
was  granted  not  yet  ha  wig  ezjareiL  James  B^  Stephens^ 
from,  whom  EjQott  purchased,  was  the  owner  of  the  land  ad- 
joining the  river  on  the  east  side.  Erush  claimed  no  intez^ 
est  in  llie  soil  on  either  side. 

No  written  briefs  on-ffia      ■*     ■- 

■ 

PltiM,  J.  In  this  suit  there  is  no  material  eontroverHV 
about  the  facts/ tmd  llie  c£8e  turns  on  tiie  queitidn,  whether 
the  defense  set  up  in  the  answer  amounts  to  a  legal  justifica- 
tion. The  onlyqiiestioli  raised  by  the  answer  is,  does  a  ferry 
license,  granted  by  the  County  Court  under  our  statutes  to  a 
person' ouier  ^an't£e^ripdrian  owner,  erpi]^,. with  l£e  cleath 
ef  Ae  parly  to  'wMom  it  wasgranted  I  We  hold  that  iidosa; 
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for  the  reason,  that,  under  our  statutes,  such  a  franchis< 
mere  personal  trust  bestowed  on  the  grantee,  upon  oondi 
imposed  upon  him  alone ;  and  his  liability  caimot  be  ten 
by  substitution.     (6  Col.  471 ;  1  Gal.,  287.) . 

We  hold  there  is  a  distinctiiw  between  the  ownerdt 
lands,  esnbracing  or  adjoining  streams  to  which  ferry  i 
attach,  and  a  lioense  to  keep  a  feny  for  toUo.' 

The  land  with  its  incidents  can  be  aliened,  taken  in  e 
tion  for  debt,  or  can  descend  to  the  heir-at-law  j  while  a 
license  is  a  personal  trust,  and  has  Done  of  these  c 
ties. 

Under  our  law  no  ferry  lioense  can  be  granted  to  anj 
won,  other  than  Hie  owner  of  the  land  embracing  or  adjo 
the  stream  where  the  ferry  is  proposed  to  be  located,  i 
nicb  owner  shall  neglect  to  apply  for  snob  license.  ( 
869,  me.  42.) 

This  right  or  preference,  whicfh  the  law  reeognizee  ii 
riparian  owner,  on  his  death  descends  to  his  heiz-at-b 
incident  to  the  land ;  while  the  license,  being  a  peisooal ' 
expires  with  the  death  of  the  licensee. 

Then  we  hold  that  the  license  granted  to  Wm.  H.  1 
terminated  with  his  death,  and  his  admisistratziz  ha 
legal  AHihorify  to  mn  Ihe  ferry  for  the  unexpired  ter 
•ooh  lioeua,  and  therefon  should  be  enjoined  from  so  d 

Deone  affina 
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This  is  a  criminal  action  for  a  violation  of  section  667,  of 
the  Code  of  Criminal  Procedure.  The  indictment  charges  that 
''the  said  J.  C.  Mann,  on  the  29th  day  of  January,  1867, 
in  the  county  aforesaid,  did  willfully  and  unlawfully  per- 
mit a  gambling  device,  prohibited  by  section  666  of  the  said 
Code^  to  wit^  a  game  of  cards  commonly  called  poker;  the 
same  being  a  game  of  chance  to  be  set  up  in  a  house  by  him 
occupied,  and  of  which  he  had. the  control,  for  the  purpose  of 
gaming  and  playing  a  game  of  chance  for  money.'' 

The  appellant  demurred  to  the  indictment,  on  the  ground 
that  it  did  not  state  facts  sufficient  to  constitute  any  offense ; 
which  demurrer  was  overruled,  and  the  defendant  pleaded  not 
guilty.  Appellant  was  convicted  on  this  indictment  and  ap- 
pealed to  this  court         .  \ 

Mitchell,  Dolph  A  Smith,  for  appellant: 

Can  an  act  be  made  criminal  where  neither  Ihe  statute,  the 
common  law,  nor  any  legal  definition  of  the  act  show  it  to  be 
included  in  th^  statute! 

1st.  A  gambling  device,  to  be  prohibited,  must  be  enumer^ 
ated  in  the  statute.     (Frisbie  v.  State,  1  Ogn.,  264.) 

Sd.  It  is  a  fundamental  rule  that  no  man  shall  inour  any 
penalty,  unless  the  act  which  subjected  him  to  it  is  clearly 
both  within  the  letter  and  the  spirit  of  the  statute  imposing 
the  penalty.  {Smith's  Commentaries,  839;  7  Cranch,,  61; 
U.  S.  V.  Wiltberger,  6  Wheat.,       ;  22  Barh.,  267.) 

3d.  This  statute  is  an  exception  to  those  of  all  the  other 
States  in  not  specifying  anything  as  a  gambling  device. 
(Whart.  Crim.  Ldw,  sections  2464-6,  iu>tes  a,  b,  c,  d,  e,  f,  g.) 

4th.  To  hold  a  defendant  to  answer  and  put  him  on  trial 
for  a  violaticHi  of  secticm  667,  deprives  the  defendimt  of  his 
constitutional  ri^t  ^^to  demand  the  nature  and  cause  of  the 
accusatioii  against  him,  and  have  a  copy  thereof.'' 

5th.  It  is  not  alleged  that  the  '^gambling  device,''  Aol^  was 
adopted,  designed,  or  devised  for  playing  a  game  of  efaanoe 
tor 
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6th.  Beeause  there  is  no  allegation  that  the  defendant  per- 
mitted any  gambling  device  to  be  set  up.  A  device  is  scHne- 
thing  tangible ;  a  game  is  not* 

HiU  d  Midhy,  for  respondent: 

If  section  667  can  be  permitted  to  have  any  effect  it  is  dif- 
ficult to  see  why  it  does  not  prohibit  all  gambling  devices 
adopted,  devised  or  designed  for  playing  games  of  chance  for 
money;  nor  how  it  can  be  construed  to  prohibit  devices 
wliich  were  unlawful  at  common  law,  and  not  those  which 
were  tolerated  or  did  not  exist^  if  these  answered  such  de- 
scription. 

That  the  game  charged  did  answer  such  a  description  was 
a  matter  of  aflSrmative  proof. 

If  it  were  necessary  for  the  statute  to  name  the  games  for- 
bidden, then  the  law  is  useless,  for  a  change  of  name  of  game 
alone  would  evade  the  law. 

.  The  intention  of  the  legislature  must  be  carried  out  (1 
Kent  Com.,  462-6-7.) 

The  game  need  not  be  named  in  statute.  (Com.  v.  Ooodr 
ing,  S  Met,  131.) 

Pbim>  J.  The  indictment  charges  that  Mann  did  unlaw- 
fully permit  a  '^gambling  device'^  to  be  set  up  in  a  hoose  by 
him  occupied  or  under  his  control,  which  'was  pn^bited  by 
section  666  of  the  Code  of  Criminal  Procedure.  The  device 
specified  in  the  instrument  is  ^^a  game  of  cards  commonly 
called  poker."  Section  666  of  the  Code  is  in  these  words: 
''AH  gambling  devices  of  whatever  name  or  nature  adopted, 
devised  or  designed  for  the  purpose  of  playing  any  game  of 
chance  for  money,  &c.,  are  prohibited  from  being  set  up, 
used,  &C.''  It  will  be  seen  that  the  ''game  of  cards  com- 
monly called  p<^er^'  is  not  specified  by  naine  as  one  of  the 
devices  prohibited  by  this  section ;  nor  can  it  be  considered  a 
gambling  device  in  the  sense  of  the  words  used  in  this  seo- 
tion ;  because,  to  be  such,  it  must  be  something  tangible  and 
adapted,  devised  or  designed  for  the  purpose  of  playiag  a 
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game  of  chance  for  money,  &c.  A  game  is  nothing  tangible, 
and  is  not  adapted,  nor  can  it  he  used  in  playing  a  game  of 
chance.  The  game  is  the  result  produced  by  the  use  of  the 
device ;  and  the  prohibition  of  the  sec^on  is  evidently  againtt 
the  use  of  the  device  instead  of  the  result  of  It  It  is  ilisisted, 
with  great  earnestness  on  l>ehalf  of  appellant,  that  the  statute 
on  which  this  indictment  is  founded  is  void,  for  uncertainty ; 
for  the  reason  that  it  does  not  enumerate  or  define  the  gamb- 
ling devices  which  it  undertakes  to  prohibit  A  crime  or 
public  offense  is  some  act  forbidden  by  law ;  and  it  is  a  well 
settled  rule  of  law  that  no  one  can  be  punished  f6r  doing  an 
act,  unless  it  clearly  appears  that  the  act  sou^t  to  be  pun- 
ished comes  clearly  within  both  the  spirit  and  letter  of  the 
law  prohibiting  it  The  act  constituting  the  offense  should 
be  dearly  and  specially  described  in  the  statute,  and  with 
sufficient  certainty,  at  least,  to  enable  the  court  to  determine, 
from  the  words  used  in  the  statute^  whether  the  act  charged 
in  the  indictment  comes  within  the  prohibition  of  the  law. 
Do  the  provisions  of  the  statute  in  question  do  this?  Can 
the  court  ascertain  from  all  the  words  used  in  it,  without 
resorting  to  evidence,  what  a  gambling  device  is  ?  We  think 
not,  because  the  term  has  no  settled  and  definite  meaning. 
It  is  nowhere  defined  in  the  Code,  nor  has  it  any  common 
law  definition.  For  these  reasons,  we  think,  section  666  of 
the  Code  of  Criminal  Procedure  has  failed  to  give  a  sufiicient 
description  of  gambling  devices  to  enable  the  courts  to  deter- 
mine, with  certainty,  what  was  intended  to  be  prohibited  by 
the  legislature,  and  is,  therefore,  void.  Then  it  was  error  in 
the  Circuit  Court  to  overrule  the  demurrer  to  the  indictment 

Judgment  is  reversed* 

Wnjfioir^  J.,  dissented  general^. 

3  Oregon— 16 


242  Dsi^T  Y.  Chapmait.  £2  Oregon 


WILLIAH  H.  DELAY  and  otfaen,  AppeDanta^  ▼.  WIL- 
LIAM W.  OBJlP'MAS,  Administrator  of  the  estate  of 
JAMES  L.  LOSINQ,  Bespondent 


L  Thtt  imettdment  to  aeetion  ninety-three  of  the  Code  makes  a  radical 
dia&ge  in  practlee,  allowing  equitable  defensea  to  be  made  in  ae- 
tiona  at. law. 

i.  The  amendment  is  not  in  violation  of  section  twenty-two  article 
four  ci  the  Constitution. 

8.  It  does  not  affect  section  329  of  the  Cods  in  the  way  of  repeal,  nor 
does  it  revise  chapter  five  of  the  Coda. 


Plaintiffb^  appellants  brought  an  action  of  ejectment^ 
elaiTning  to  Iiiave  the  legal  title  to  the  lands  described  in  the 
complaint,  and  demanding  the  possession  thereof  as  against 
defendant  Chapman  and  his  tenant  who  are  in  the  possession. 
The  defendant,  Chapman,  who  represents  himself  as  adminisr 
trator  of  the  estate  of  James  L.  Loring,  deceased,  answered 
the  complaint:  1st.  He  sets  out  that  he  is  administrator  of 
said  Loring;  2d.  It  is  noc  true,  as  alleged  in  the  complaint, 
that  appellants  are  the  owners,  and  entitled  to  the  possession, 
&c.y  denying  generally  the  allegations  of  the  complaint;  8d. 
Defendant,  for  furtheranswer,says  that  said  James  L.  Loring 
in  his  lifetime,  having  the  necessary  personal  qualifications, 
&a,  became  a  settler  on  the  lands  in  question,  as  a  donee  of 
the  government  of  the  United  States,  under  the  act  of  Con- 
gress of  the  27th  September,  1850,  commonly  called  the 
donation  law  of  Oregon;  that  said  Loring  settled  on  said 
land  in  April^  1852 ;  that  it  was  at  that  time  vacant  land  of 
the  United  States ;  that  on  the  28th  day  of  April,  1862,  he 
duly  filed  his  notification  with  the  .smveyor-general  of  Ore- 
gon, as  required  of  a  settler  under  the  provisions  of  said 
act,  and  that  he  did  everything  required  of  him  as  a  donation 
claimant  up  to  the  time  of  his  death,  which  occurred  in  Jan- 
uary, 1868.   It  ia  claimed  by  the  defendant,  Chapman,  thai 
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said  landy  by  virtue  of  such  settlement^  and  cultivation,  and 
residence  thereon,  became,  on  the  death  of  said  Loring,  a 
part  of  his  estate,  and  descended  to  his  heirs;  and  that  he, 
defendant,  took  lawful  possession  thereof  as  administrator  of 
Loring's  estate,  under  the  laws  of  Oregon,  and  that  he  still 
retains  the  same;  that,  as  such  administrator,  on  behalf  of 
the  heirs-at-law  of  -said  Loring,  he  did  make  the  necessary 
proofs  of  compliance  with  the  requirements  of  said  act  of 
Congress,  by  said  Loring  up  to  the  time  of  his  death,  to  en- 
title his  heirs  to  a  patent  therefor,  as  required  by  the  eighth 
section  thereof,  and  that  a  patent  certificate  for  said  lands 
was  duly  issued  to  the  heirs-at-law  of  said  Loring,  and  deliv- 
ered to  defendant  as  administrator  of  said  estate.  The  an- 
swer farther  charges,  that  Joshua  Belay  and  Sarah  Delay, 
the  father  and  mother  of  William  H.  and  Joseph  Delay,  the 
plaintiffs  in  their  lifetime,  and  the  plaintiffs  since  their  de- 
cease, by  certain  false  and  fraudulent  proofs  made  by  them 
to  the  officers  of  the  land  department,  succeeded  in  obtaining 
the  issuance  of  a  patent  to  plaintiffs  William  H.  and  Joseph 
Delay  for  the  lands  in  controversy,  as  heir&-at-law  of  said 
Joshua  and  Sarah  Delay,  and,  upon  the  false  assumption  that 
said  Joshua  and  Sarah  were  the  true  and  bona  fide  settlers  on 
said  lands>  and  had  complied  with  said  act  to  the  time  of 
their  decease ;  which  said  issuance  of  said  patent  was  and  is 
a  fraud  upon  the  heirs  of  said  Loring,  and  upon  defendant's 
rights  in  administration  aforesaid.  The  answer  further 
charges,  that  plaintiff,  Stout^  if  he  purchased  at  aU,  pur- 
chased with  a  full  knowledge  of  defendant's  rights,  and  of 
the  fraud  alleged  as  aforesaid.  The  answer  concludes  with  a 
prayer  on  behalf  of  said  heirs  and  said  estate,  that  said  piatent 
be  canceled,  and  that  the  rights  of  the  heirs-at-law  of  said 
Loring  in  said  lands  be  ascertained  and  established,  and  the 
plaintiffs  be  forever  barred  from  setting  up  any  claim  to  said 
lands  under  the  said  patent  to  the  heirs  of  said  Joshua  and 
Sarah  Delay.  The  plaintiffs  filed  a  demurrer  to  that  part 
of  the  answer  of  the  defendant  which  sets  up  an  equitable 


244  Dblat  v.  Chapman.  [2  Ch 

defense,  and  insists  that  such  a  defense  cannot  be  inter] 
in  an  action  of  ejectmenL  Tbe  answer  is  filed  unde: 
amendment  to  the  Code  of  1866,  to  Bectitm  98,  whic 
amended  reads  as  follo\?H:  "A  material  allegation 
pleading  is  one  essential  to  the  claim  or  defense,  and  \ 
could  not  be  stricken  from  the  pleading  without  leavii 
insufficient.  When  the  fflcts  stated  is  tbe  pleadings  pr 
a  case  cognizable  in  a  court  of  law,  the  case  shall  proce* 
an  action  at  law ;  but  if  the  facts  stated,  either  b;  the  p 
tiflf  or  defendant,  show  a  case  requiring  the  interpositic 
a  court  of  equity,  the  case  shall  proceed  as  a  suit  in  equ 
^at  part  of  this  section  from  and  including  the  word  "w 
is  the  amendment,  which  is  simply  an  addition  to  the  sec 
making  a  radical  change  in  the  practice.  Tbe  coart  \ 
OTermled  the  demurrer,  and  made  a  decree  in  favor  o 
fendant,  and  this  case  ocHoee  here  on  the  iamea  raised  b; 
murrer  to  the  answer. 

Stout  d  Beed,  for  appellants: 

We  assume  that  tbe  amendment,  or  wliat  is  eUimed  1 
one  to  section  93,  is  void. 

If  not  so,  then  in  cases  such  as  respondent  makes,  the  ' 
provides  a  special  remedy,  whi<A  is  ample  for  his  protec 
(Section  501,  Code.) 

Again,  if  an  entirely  new  case  is  to  be  made  by  the  am 
it  gives  to  the  defendant  tbe  position  of  plaintiff,  and 
reply  the  nature  of  an  answer,  and  we  are  required  to  j 
our  all^;ations  when  not  denied  l^  respondent. 

Mitchell,  Dolph  rf  Smith,  for  respondent: 

The  facts  set  up  in  defendant's  answer  would  be  snffi 

to  entitle  him  to  invoke  the  power  of  a  court  of  equil 

canceling  plaintiff's  patent     (Section  801,  page  878,  Ct 
The  defendant  is  entitled  to  tbe  same  relief  here  ■ 

would  be  were  be  plaintiff  in  a  suit  in  equi^.  (_Pa^  IS, 

*wn  Laws  of  1866,  section  1.) 
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BoiBs^  C.  J.  The  alleged  am^idmeiit  to  Becdoii  93  of 
the  Code  simply  provides  that  -when,  in  any  stage  of  the 
pleadings  in  the  caae^  the  facts  show,  that,  to  determine  the 
rights  of  the  parties^  the  interposition  of  a  court  of  eqnily  is 
required,  the  case  shall  proceed  as  a  suit  in  equity,  without 
requiring  the  party  to  resort  to  his  suit  in  equity  in  a  formal 
manner. 

It  will  allow  equitable  titles  to  be  set  up  against  legal  ti- 
tles in  the  saolb  action.  There  can  be  no  doubt  as  to  the  mean- 
ing of  the  amendment.  The  ^laintifFs  insist  that  this  amend- 
ment is  void  because  it  was  passed  by  the  legislature  in  vio- 
lation of  section  22  of  article  4  of  the  State  Constitution, 
whidh  provides:  "No  act  shall  ever  be  revised  or  amended  by 
mere  reference  to  its  title,  but  the  act  revised  or  section 
amended  shall  be  set  forth  and  published  at  full  length." 
The  section  is  set  forth  at  full  length  as  amended.  It  does 
not  revise  any  act  of  the  legislature,  but  simply  introduces 
a  new  feature  into  the  practice,  without  abolishing  any  rem- 
edy that  existed  before.  Without  this  provision,  a  defendant 
in  ejectment,  who  had  the  equitable  title,  in  order  to  avail 
himself  of  it,  would  have  to  resort  to  his  suit  in  equity,  and 
seek  to  enjoin  the  plaintiff  from  proceeding  with  his  action 
at  law  until  the  equitable  suit  of  the  defendant  could  be  de- 
termined. This  statute  is  intended  to  allow  him  to  interpose 
his  equitable  title  by  answer.  Though  this  amendment  to  sec- 
tion 93  virtually  unites  actions  at  law,  and  suits  in  the  same 
case,  it  does  not  violate  section  22,  article  4  of  the  Constitur 
tion,  or  any  other  constitutional  provision. 

It  is  an  effort  by  the  legislature  to  simplify  judicial  pn>- 
ceedings,  and  the  law  making  power  has  the  right  to  make 
the  effort;  and  it  is  the  province  of  the  court  to  execute  their 
enactments  in  good  faith,  though  they  may  encroach  on  the 
forms  of  established  practice. 

It  is  claimed  that  the  amendment  is  a  repeal  of  section  329 
of  the  Code;  and  that  if  it  does  so  operate,  it  is  a  violation  of 
section  22,  article  14  of  the  Constitution. 
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We  diink  this  oondnsion  does  not  follow,  for,  if  it  be  a 
repeal  of  section  329,  it  lepeals  it  by  impli<iationy  and  it  is 
neither  a  revision  or  amendment  of  it  Neither  is  it  a  revision 
of  chapter  6  of  the  Code;  for  the  remedy  there  provided  still 
remains  in  full  force,  and  can  be  resorted  to  as  formerly  at 
the  option  of  the  party  who  seeks  to  avail  himself  of  an  equit- 
able defense. 

We  think,  therefore,  that  this  answer  can  be  interposed  in 
that  form  used  in  the  pleadings^  and  tbereford  judgment  be- 
low is  affirmed* 


STATE  OF  OREGON,  ex  rel.,  A.  ROSENHEIM,  Appel- 
lant, V.  HENRY  L.  HOYT,  Respondent 

Appeal  frofn  Mvltnomah  Coitnty. 

1.  Rules  of  order  adopted  by  a  city  council  are  binding  upon  that 
body. 

2.  The  offices  of  eity  councilman  and  city  marshal  are  incompatible, 
and  cannot  be  held  by  one  person. 

8.   It  is  contrary  to  the  policy  of  the  law  for  an  officer  to  use  his 
official  appointing  power  to  place  himself  in  office. 

Thb  relator  Rosenheim  complains  of  defendant  Hoyt,  that 
he,  Rosenheim,  on  the  31st  day  of  July,  1867,  was  duly 
elected  marshal  of  the  city  of  Portland,  by  the  common  coun- 
cil of  said  city ;  that  he  duly  qualified  as  such  of&cer,  and  of- 
fered to  perform  the  duties  of  such  office ;  and  he  complains 
that  the  defendant,  Hoyt,  unlawfully  holds  the  office  of  mar- 
shall  and  unlawfully  refuses  to  give  up  the  books,  papers  and 
property  belonging  thereto. 

The  defendant)  after  denying  the  allegations  in  complaint, 
for  a  further  answer  says  that  in  June,  1866,  he  was  duly 
elected  marshal  of  said  city  and  that  he  has  held  and  exercised 
the  duties  of  said  office  up  to  the  time  of  said  pretended  elec- 
tion of  the  relator,  and  since;  and  says  that  said  pretended 
election  of  relator  is  void,  and  he,  Hoyt,  holds  over  until  his 
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sucoessor  is  duly  elected  and  qualified.  He  claims  the  election 
of  relator  is  void  because  the  said  c(»ujnon  council  is  comr 
posed  of  nine  members;  that  the  relator  waa  at  the  time  of 
such  pretended  election^  and  has  ever  since  been  a  member 
thereof.  That  by  the  provisions  of  the  charter  of  said  cily^  it 
required  five  votes  to  elect  a  marshal  for  the  city  by  the  said 
council ;  and  that  the  relator  received  but  five  votes^  and  thfit 
one  of  these  votes  was  cast  by  himself.  That  at  the  time  of 
said  pretended  election  there  'was^  among  &e  rules  of  order 
adopted  by  said  council  for  the  government  of  its  proceedings 
one  -which  prohibited  a  member  pf  the  council  from  voting  on 
any  question  in  which  such  member  was  immediately  inter* 
ested;  which  rule  is  as  follows:  ^^very  member,  who  shall 
be  present  when  a  question  is  puty  shall  vote  for  or  against 
tlie  same,  unless  he  be  immediately  int^reated,  in  which  case, 
he  shall  not  vote."  For  whidi  reason,  Hoyt  claims  that 
said  election  of  relator  is  void.  He  also  claims  it  is  void, 
for  the  reason  that  said  relator  continued  to  act  as  a  member 
of  said  common  council  at  the  time  of  his  pretended  qualifica- 
ticm,  and  that  he  could  not  properly  qualify  as  marshal  while 
he  remained  a  member  of  the  oomndL  To  this  defenae,  rela- 
tor demurred,  and  the  court  overruled  the  demurrer,  and  tiie 
case  comes  into  this  oomi  for  trial  on  thia  same  issue. 

Page  d  CUtapmani  far  appellant: 

The  right  to  the  office  depends  upon  the  exercise  by  the 
eommon  council  of  a  legislative  or  political  discretion,  and 
the  courts  have  no  control  over  such  discretion.  (13  Wend^, 
880;  Marbvry  v.  Madison,  1  Cranch.,  166-7;  1  Curtis,  380- 
1;  Charter,  chapter  10,  section  139.) 

The  term  of  the  office  of  mardial  is  determinable  at  ihe 
will  of  the  council.     (Constitution,  article  16,  section  3.) 

An  election  or  appointment  annihilatee  the  authority  ot 
the  one  holding  at  the  pleasure  of  the  appointing  power. 
(Bac.  Ahr.,  volume  2,  472.) 
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The  prohibition  contained  in  section  SO,  article  4  of  the 
Constitution,  refers  only  to  senators  and  representatives. 

The  council  is  the  flole  judge  of  the  regularity  of  its  elec- 
tions, and  alone  prescribes  their  manner.  {Espinasse  N.  P., 
837;  Bac.  Ahr.,  volvme  2, 143 ;  Charter,  sections  32,  23,  34.) 

Such  election  may  be  by  ballot  {Cons.,  article  2,  section 
16;  Espinasse  N.  P.,  337.) 

HUl  d  Stout,  for  respondent: 

The  oonmion  council  is  a  legislative  body,  the  creation  of 
the  legislature  of  the  State,  ^d  can  possess  no  power  which 
that  body  does  not  possess.  Congress  is  under  a  similar  pro- 
hibition ;  and  the  common  law  is,  that  one  having  the  power 
to  appoint  to  an  oflSce  cannot  appoint  himself.  (Charter,  chap- 
ter  5 ;  Constitution,  article  4,  section  80 ;  7  Bac.  Ahr.,  818- 
14;  8  Ibid.,  60-1.) 

Under  the  city  charter,  such  an  electicm  would  be  oontnuy 
to  public  poli<7  and  justice.  {Charter,  chapter  2,  section  8; 
chapter  3,  section  22;  chapter  7,  sections  68,  71.) 

Such  election  was  illegal  on  general  ground,  as  also  under 
the  charter  and  the  rule  cited.    {Ride  of  Order  14.) 

It  was  illegal  to  vote  by  ballot;  and  the  yeas  and  nays 
should  have  been  entered  on  the  journal  {Cons.,  article  2, 
section  16 ;  Charter,  chap.  3,  section  26 ;  Tbid.,  6,  section  32.) 

The  council  must  first  remove  an  incumbent  for  eause,  be- 
fore they  can  proceed  to  fill  the  office.  Upon  their  right  to 
remove:  Chapter  2,  section  8,  Charter. 

The  offices  of  marshal  and  councilman  are  incompatible. 
(7  Bac.  Ahr.,  318;  Harrison's  Dig.,  8974.) 

The  action  of  the  council  is  in  violation  of  the  spirit  of 
cur  institutionSb 


BoiSE^  C.  J.  There  can  be  no  question  but  die  relator,  in 
voting  for  himself,  violated  the  rule  above  quoted,  and  that, 
without  his  own  vote,  he  would  not  have  had  a  majority ;  and 
if  such  rale  were  binding  on  the  eounoil,  then  the  election 
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would  be  a  nullity.  We  aie  of  opinion  that  such  rule  waa 
binding,  and  one  seeking  advantage  from  its  violation,  should 
not  be  permitted  to  gain  bj  his  own  wrong.  As  to  the  other 
point,  that  the  offices  of  councilman  and  marshal  are  incom- 
patible and  cannot  be  held  by  the  same  person,  we  think 
admits  of  no  question.  The  marshal  is  the  executive  officer 
of  the  council,  and  has  to  settle  his  accoimts  for  fees  and  ser- 
vices with  that  body;  and  it  would  not  be  competent  for  him 
to  pass  on  his  own  accounts,  and  vote  money  out  of  the  city 
treaauiy  into  his  own  pocket  It  is  contrary  to  the  poliqr  of 
the  law  for  an  officer  to  prostitate  his  official  position  by  usr 
ing  hia  offioial  appointing  poww  to  place  himself  in  ot&ce. 
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Supreme  Court  of  the  State  of  Oregon, 


Sbptembd  Tebu.  a.  D.  1868. 


BSUBXK  P.  BOISE,  Chief  JutHee. 
JOSEPH  G.  WILSON,       ^ 
PAINE  P.  PRIM,  I    f^..^ 

WILLIAM  W.  UPTON,      f  •'^^'^^^ 
JOHN  KELSAY,  J 

R.  WILLI^IMS,  Clark. 

JAMES  EICKEY,  Appellant^  v.  JOHN  FOBD^ 

Bespondent. 

Appeal  from  Marion  County. 

t.   Tlie  objeet  of  a  statement  under  the  Code  In  an  appeal,  ia  to 
make  that  a  matter  of  record  which  before  was  not  so. 

2.   A  statement  is  not  necessary  in  all  appeals. 

S.   A  motion  to  dismiss  an   appeal  on  the  sole  ground  that  no  ttatemoit 
has  been  made,  cannot  be  entertained. 

The  points  made  on  argument  upon  the  croes  motioiMi  are 
MDiffijcieiQtIy  deeignated  in  the  opinion  of  the  justioe, 

/•  Oartwright,  Esq.,  for  appellant 

Wmiarna  db  WiXlis,  for  rsBpandent. 

Upton,  J.  The  respondent  moves  this  court  to  dismiss  the 
appeal,  upon  the  groxmd  that  no  statement  of  the  case  is 
mnxiezed  to  the  zecovd  and  embodied  in  the  transoript 
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cross  motion  for  a  rule  upon  the  c 
ireeting  him  to  send  to  thia  court 
■Dts  used  in  evidence  on  the  tria 

se,  and  it  is  urged  in  support  of 
!  eridence  Qsed  at  the  t|nal  m  tiae 
;  aitd  on  file  in  that  court. 
}  the  appeal,  and  the  argument  in  : 
oti  the  position  that  an  appeal  cat 
rnds  of  appeal  are  exhibited  in  a  s1 

Ustained  by  tiie  language  of  the  C 
the  general  scope  and  manifest  in 
&nB  in  relation  to  appeala. 
emcnt  is  to  make  that  record  w] 
but  rested  only  in  the  recollectioi 
the  minutes  or  files  of  the  court, 
dsred  necessary  to  embody  matte 
)tions.  {Carman  Ouirado  de  Joht 
1,  5  Cal.,  149.)  It  is  equally  unni 
ich  is  matter  of  record  in  a  statem 
lode,  which  directs  the  mode  of 
itroduced  the  subject  by  the  woi 
las  the  right  to  appeal  ww&m  a  si 
nnexed  to  the  record  of  the  jndgm 
11  prepare  such  statement  This 
ere  are  cases  in  which  no  staten 
:  party  appealing, 
ding  for  a  transcript,  proceeds  as 
i  s  copy,  certified  by  the  clerk,  of 
le  pleadiTig8,order5,exception8,  pa] 
constitute  such  roll  or  record,  loge 
ided  in  section  526,  if  there  he  (n 
sary  requisites.  This  language  ^ 
plated  in  which  there  is  no  statem 
hat,  "Upon  an  appeal  fiom  «  jl 
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ment,  the  same  shall  be  reviewed  as  to  the  questions  of  law 
appearing  upon  the  transcript/'  «  ♦  *  "And  upon  an 
appeal  from  a  decree  given  in  any  court,  the  suit  shall  be 
tried  anew  upon  and  in  regard  to  all  questions^  both  of  law 
and  fact,  presented  by  the  transcript/* 

It  is  dear  that  in  a  law  case,  if  the  transcript  discloses  the 
existence  of  an  error  which  was  particularized  or  assigned  in 
the  certificate  accompanying  the  notice  of  appeal,  under  sec- 
tion 527  of  the  Code,  the  court  will  review  the  question  of  law 
without  regard  to  whether  it  is  shown  by  a  statement  or  not. 
And  upon  an  appeal  from  a  decree  the  case  will  be  tried  anew 
if  any  of  the  questions,  either  of  law  or  fact,  which  have 
been  pointed  out  by  the  notice  of  appeal,  are  presented  by 
the  transcript 

A  case  may  have  been  determined  upon  demurrer,  and  the 
judgment  roll  may  disclose  every  matter  than  can  be  of  any 
avail  to  dther  party  on  an  appeal.  In  such  case  it  would  be 
a  mere  waste  of  labor,  and  an  incumbrance  to  the  transcript, 
and  the  records^of  this  court  to  prepare  a  statement  Or  the 
point  in  controversy,  although  not  otherwise  a  matter  of 
record,  may  have  been  saved  by  a  bill  of  exceptions  regularly 
signed  by  the  judge  who  tried  the  cause  and  filed  with  the 
clerk,  within  the  time  prescribed  by  law.  In  such  case  the 
bill  of  exceptions  will  have  done  all  that  is  purposed  by  the 
provisions  of  statute  in  relation  to  the  statement  of  the  case. 
That  is>  it  will  have  made  a  record  disclosing  fully  what  is 
the  pwnt  or  issue  in  question  on  the  appeal,  and  all  the  facts 
necessary  to  the  consideration  of  the  question.  In  this  case 
the  evidence  was  taken  by  depositions,  or  at  least  reduced  to 
writing  before  a  referee,  and  is  now  on  file  in  the  Circuit 
Couit.  The  appellant  seems  desirous  that  the  findings  of 
fact  should  be  reviewed  in  this  court,  but  he  has  failed  to 
take  the  proper  steps  to  make  the  written  evidence  on  file  in 
the  clerk's  office  a  part  of  the  record.  If  he  deemed  an 
examinaifcion  of  all  the  evidence  necessary  to  a  proper  trial  of 
the  eause,  he  should  have  filed  a  statement  showing  that  it 
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was  upon  that  evidence  the  cause  was  tried  in  the  court  be-^ 
low,  and  thus  have  embodied  all  the  evidence  in  the  record. 

It  i6  seldom  that  an  examination  of  all  the  evidence  is 
necessary  for  the  purpose  of  determining  a  question  on 
appeal;  but  that  is  sometimes  the  case  and  when  it  is,  the 
appellant  can,  by  a  statement^  place  the  court  in  possession  of 
all  of  it,  so  that  the  whole  case  may  be  heard  de  novo,  if  it 
be  an  equity  case,  as  if  no  trial  had  ever  taken  place  in  the 
Circuit  Court  When  no  such  necessity  exists,  it  is  detri- 
mental to  the  interest  of  the  parties  as  well  as  inconvenient 
to  the  court  to  have. the  record  encumbered  with  depositions 
and  other  writings  that  throw  no  light  upon  the  questions  at 
issue;  and  it  has  not  unfrequently  been  the  case  that  the 
inconvenience  was  so  great  as  to  become  a  real  hinderance  in 
the  trial  of  causes  in  this  court.  One  of  the  advantages 
expected  from  the  recent  change  in  the  law  is>  that  the  record 
may  be  divested  of  extraneous  matter,  and  that  the  real 
point  in  issue  between  the  parties  may  be  clearly  presented 
without  the  labor  of  wading  through  accumulations  of  irrele- 
vant matter.  Exceptions  saved  in  the  haste  and^  excitement 
of  the  trial  can,  by  making  a  statement,  be  put  in  a  more 
satisfactory  form.  Frequently  the  various  points  and  the 
evidence  necessary  to  explain  them,  can  thus  be  more  suc- 
cinctly stated  than  could  be  done  at  the  |rial,  and  the  appel- 
late court  is  the  better  enabled  to  examine  the  real  questions 
at  issue. 

It  is  clear  from  the  views  above  expressed  that  a  statement 
is  not  in  all  cases  indispensable. 

A  motion  to  dismiss  an  appeal  on  the  sole  ground  that  no 
statement  has  been  made  can  not  be  entertained. 

The  case  of  Cosgove  v.  Johnson,  30  Cai.,  609,  is  cited  as 
sustaining  respondent's  motion.  The  ruling  of  the  court  in 
that  case  was  virtually  a  dismissal  of  the  appeal  for  want  of 
merits  and  does  not*  touch  the  question  pending  here.  It  simply 
decides  that  where  no  errors  are  assigned  upon  the  judgment 
roll,  and  nothing  except  the  judgment  roll  is  brou^t  up  by 
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the  transcript,  the  appeal  will  be  dismissed;  a  rale  of  that 
court  permittiiig  a  motion  to  dismiss  for  want  of  merits, 
altiiong^  the  appeal  is  regular,  wherever  the  want  of  merits 
in  appellant's  case  is  obvious  without  arguments,  upon  a  bare 
inspection  of  the  transcript.  But  even  under  that  rule  no 
aigument  is  permitted  in  that  court,  upon  such  a  motion.  A 
practice  permitting  argument  would  be  virtually  a  trial  of 
the  case  upon  a  preliminatj  motion,  and  in  every  case  where 
the  motion  is  not  sustained,  would  necessitate  a  second  hear- 
ing of  the  same  matter. 

The  croes  motion  for  a  rule  directing  the  clerk  of  the  Cir- 
cuit Court  to  send  to  this  court  the  depositions  and  docu- 
ments used  in  evidence  on  the  trial  in  the  Circuit  Court 
must  also  be  denied.  Those  papers  have  not  been  made  part 
of  the  record,  and  no  certificate  the  derk  could  attach  to 
them  would  give  them  that  character  or  enable  this  court  to 
look  into  them  in  determining  the  questions  that  may  be 
closed  in  the  trial  of  tiie  cause  on  appeal 

Both  motions  denied. 


THE  STATE  OF  OREGON,  Appellant,  v.  THE  ORE- 
GON CENTRAL  RAILROAD  COMPANY,  Re- 
epondent. 

Appeal  from  Marion  Oouniy. 

An  order,  made  b^  the  circuit  judge,  refusing  leave  to  bring  an  action 
against  a  private  oorporation,  is  not  one  from  which  an  appeal 
inn  lie. 

On  the  27th  daj  of  June^  a.  d.  1868,  a  petition  was  pre- 
sented to  tixe  judge  of  the  third  judicial  district,  hy  Joseph 
Gaston,  upon  which  the  prosecuting  attorney  and  petitioner 
asked  leave  to  bring  an  action,  in  the  name  of  the  State, 
against  the  Oregon  Central  Railroad  Company,  for  the  pur- 
pose of  avoiding  the  charter  of  that  company,  because,  as 
alleged,  it  had  offended  against  the  law  of  its  incorporation 
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in  electing  officers  before  sufficient  subscription  had  been 
made  to  its  stock,  and  that  more  than  six  months  had  elapsed, 
after  sudi  pretended  election,  before  such  corporation  com- 
menced its  operations,  and  for  other  grounds.  The  judge 
refused  leave,  and  an  appeal  was  taken  from  that  order  of 
refusal. 

Hill  S  KeUy,  for  appellant 

MUcheU  dk  EUsuforth,  ior  respondent 

WixsoK^  J.  The  jurisdiction  of  the  court  is  found  in  sec. 
6,  article  7  of  the  Constitution  of  the  Stale  i  'The  Supreme 
Court  shall  have  jurisdiction  only  to  revise  the  final  decisions 
of  Circuit  Courts."  The  legislature  gave  a  construction  to 
the  words  "final  decisions,"  in  section  525,  page  250  of  {he 
dofde,  and  for  the  purpose  of  this  motion,  we  cite  onlj  the 
first  part  of  the  second  clause,  viz.:  "An  order  affecting  a 
substantial  right,  and  which  in  effect  determines  the  action  or 
suit,  so  as  to  prevent  a  judgment  or  decree  therein  ♦  ♦  ♦ 
diall  be  deemed  a  judgment  or  decree."  Clearly  the  order 
must  be  made  at  some  stage  in  the  progress  of  a  case,  and 
which  then  practically  determines  the  proceedings 

The  order  appealed  from  here  precedes  any  action,  and  is 
made  a  preliminary  step  to  its  inception,  without  whioh  the 
action  may  not  be  begun.  The  intention  evidently  was  to 
place  some  barrier  to  a  privilege,  whose  too  free  use  might 
involve  the  State  in  costs  and  trouble  at  the  hands  of  litigants 
to  prevent  private  parties  from  using  the  name  and  power  of 
the  State  in  enforcing  fancied  rights  or  redressing  pretended 
wrongs,  and  for  this  purpose  the  courts  or  the  judges,  were 
interposed  between  the  desire  for  litigation  and  its  actual 
commencement  The  court  is  permitted  to  say  in  what  cases 
the  State  of  Oregon  should  seek  to  restrain  the  unauthorized 
working  of  corporations,  and  thus  guard  the  public  interests. 
The  refusal  of  leave  by  the  circuit  judge  does  not  prevent  the 
party  seeking  permission  from  presenting  another  petition  for 
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the  same  purpose^  oontaining  such  reasons  as  would  induoe 
the  judge  to  grant  that  which  to  him  would  be  a  willing 
duty. 

Section  862,  page  287,  of  the  Code,  confers  upon  the 
governor  the  power  to  grant  leave  for  the  institution  of  ac- 
tions against  both  public  and  private  corporations  for  similar 
causes,  and  no  remedy  is  provided  for  any  relief  in  case  that 
officer  should  refuse  leave.  It  cannot  be  that  the  legislature 
intended  that  the  acts  resting  in  Ae  discretion  of  the  law 
officers  should  be  reviewed;  while  similar  acts  resting  in  the 
discretion  of  an  officer,  who  need  not  be  versed  in  the  law, 
may  not  be  reviewed.  Again  in  section  357,  page  289,  the 
prosecuting  attorney  is  empowered  to  proceed  or  not  in  a  case 
at  his  discretion;  and  this,  even  though  the  court  or  judge 
had  already  given  leave  to  bring  the  action,  he  may  regulate, 
or  render  wholly  null  the  permission  of  the  court;  thus 
demonstrating  that  the  order  of  the  judge  cannot  certainly 
be  a  judgment  or  order  affecting  a  substantial  right,  thereby 
preventing  a  judgment  or  decree.  That  power  is  entrusted  to 
another  and  inferior  officer.  By  such  granting  of  leave,  the 
judge  would  say  to  the  prosecuting  attorney,  I  have  thought 
it  prop^  that  this  action  should  be  ooimnenoed,  and  I  recom- 
mend the  parties  to  your  discretion. 

In  addition  to  the  general  law  regulating  appeals  the  legis- 
lature has  made  ample  provisions  for  appeal  in  all  cases 
where  the  power  of  the  court  or  judge  is  invoked  in  matters 
not  properly  coming  within  the  terms,  action  or  suit  In  writs 
of  mandamus,  habeas  corpus,  and  review,  express  authority  is 
given  for  appeal,  protectii^  all  righta  This  order  does  not 
come  within  either  the  word  or  spirit  of  the  statute,  defining 
what  would  be  a  proper  dedaioD  from  which  an  appeal  would 
lie- 

The  appeal  is  dJBmiiwwd. 

a  Or«goii--i7 
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JAMES.  McDonald,  Appellant,  t.  G.  W.  CRUSEK, 
Bespondent 

Appeal  from  Douglas  Countjf. 

Wtwt  ccnwHtntea  •  filing  of  a  pHper. 

The  DotiM  tt  appeal  in  the  transcript  ahowed  theae  indonementsi 

"Not  filed,  for  want  of  fund*  for  feei.    October  17.  186T.    L.  L.  V 

llama,   county   clerk." 
"No  funds   tumiehed   for  feat.     Dob'i   eradlt  not  good.     L.   L.   T 

liama,  eountr  clerk." 

Rebpoitvest  moved  to  dismiss  the  appeal  because  no  not 
oi  appeal  was  filed  within  sixty  daya.  Appellant  interpoe 
a  motion  aeking  that  an  order  issue,  directed  to  the  clt 
below,  to  certify  the  time  when  such  notice  was  received 
him  and  placed  among  the  papers  in  the  caae. 

W.  B.  WiHig,  Esq.,  for  appellant 

5.  Bllsworik,  Esq.,  for  respondent. 

Bt  tke  Cocbt.  The  clerk  might,  prerions  to  reeeivinj 
paper  offered  for  filing,  demand  the  statntoiy  fee  thereft 
and,  in  caae  of  non-payment,  take  no  farther  notice  ther« 
He  should  demand  his  fees,  and,  in  case  of  non-payme 
decline  the  custody  of  the  paper,  and  declare  the  grounds 
his  refusal.  Having  placed  the  paper  among  the  files  of  1 
case,  with  the  date  of  such  reception,  and  his  name  indon 
thereon,  it  was  a  good  filing,  and  the  deA  was  not  anthi 
ized  to  place  any  such  indorsements  as  these  upon  a  pay 
committed  to  him.  That  act  was  improper.  Had  th< 
been  no  appearance  of  date  indorsed,  we  could  only  hs 
permitted  the  showing  cd  facts  to  be  made  upon  which  ■ 
might  make  some  order  or  process  directed  to  the  court  belo 

We  deem  the  order  unnecessary,  and  hold  that  the  pa[ 
was  filed  October  17,  1867. 
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JAMES  MoDOKALD,  Appellant,  y.  GEOBGE  W.  GBTJ- 

ZENy  Beapondent 

Appeal  from  Douglas  Oountf. 

Judgment  agRinst  prosecuting  witness  for  eosts  snd  disbnnementi  in 

a  preliminary  examination  is  Toid. 
Cfpon  appeal  from  a  judgment  upon  demurrer  below,  it  is  the  general 

rule  that  judgment  of  affirmance  here  is  final;  but  this  court  will 

hold  a  discretionarj  control,  in  eases  where  cause  is  alleged  for 

n-hearing  or.  further  prooeedinga  below. 

Appsi4i«ANT  was  proeecutiiig  witness  in  a  pieliminaiy 
examination  of  persons  charged  with  felony,  before  respond- 
enty  a  justice  of  the  peace,  August  25th,  1866,  and  on  the  dis- 
missal of- the  persons  so  charged,  judgment  waa  rendered 
against,  appellant  for  costs,  &c  The  justice  then  threatened 
to  issue  an  execution,  unless  the  costs,  &&,  amounting  to 
$129.85,  were  immediately  paid ;  and  the  constable  took  into 
his  possession,  then  and  there,  pn^erly  belonging  to  appel- 
lant, and  refused  to  deliver  it  up  unless  appellant  would  pay 
such  costs  to  the  justice.  Appellant^  under  those  alleged  facts, 
paid  the  mone^.  In  August^  1867,  appellant  commenced  an 
action  ag^nst  respondent  to  recover  back  the  money,  slb  hav- 
ing been  paid  under  protest  Appellant  had  judgment  in  £he 
County  Court  On  appeal  to  the  Circuit  Court  for  Douglas 
county,  respondent  had  judgment  of  reversal  and  appellant 
took  an  appeal  here. 

W.  B,  Willis,  Esq.,  for  appellant 

S.  BUlsworth,  Esq.,  for  respondent 

By  the  Coubt.  There  is  no  authority  given  by  tiie  laws 
of  Oregon  under  which  a  justice  of  the  peace  might,  for  any 
cause,  render  a  judgment  against  a  prosecuting  witness  in  the 
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prelimmaTy  examination  of  a  penon  charged  with  crime 
the  costs  and  diebursements  of  the  proceeding.  That  autho 
is  aalj  given  to  snch  officer  in  cases  where  a  criminal  ac 
is  entertained  hy  him  and  proceeds  to  final  detenniniitioi 

The  judgment  in  that  case  waa  wholly  void. 

We  think  th^  is  Buffieient  set  forth  in  the  complaint  ^x 
to  require  an  answer,  and  the  judgment  will  be  reversed. 

Upon  the  matter  of  entering  £nal  judgment  in  such  c 
here,  or  of  remanding  them  for  further  proceeding  below, 
announce  that: 

Upon  appeal  from  a  jndgmeDt  upon  demurrer  below,  i 
tbe  general  rule  that  judgment  of  a£Srmance  here  is  & 
but  this  court  will  hold  a  discretionary  control  in  oaaes  wl 
cause  ia  alleged  for  rfr-hearing;  or  for  furtlier  prooeedi 
below. 


PHILESTER  LEE  and  ELIZA  A.  LEE,  Appelluite, 
THOMAS  S.  SUMMERS  and  ELIZA  SUMME 
Bespcmdenti. 

Appetd  from  Linn  County, 

1.  Whni  parties,  liBTfng  come  to  an  aKroement,  ndnoe  Iti  tern 
■grrlting,  no  «videnaa  of  their  coutraM  eon  b«  raceired,  otb«r 
tba  writing  itteU,  or  ita  oontenta;  not  ia  oonfliet  with  t» 
062. 

1,  A  mere  agreement  to  sell  land  does  not  eonstltiits  a  Uesnas  t( 
purchaoer  to  enter. 

8.  A  partr,  who  would  otlienriM  be  estopped  from  setting  \ 
particular  fact,  maj  Bvail  himself  of  the  truth,  when  the  sama 
is  shown  by  his  ■avcrsarT's  pleadings,  and  thus  made  a  pai 
the  record. 

4.  Rights  of  donee  under  a  present  grant  from  the  United  Stat 

5.  Who  maj  attack  a  patent  from  the  United  States. 

This  suit  is  instituted  to  compel  defendant  to  ezeoul 
conveyance  of  the  premises  in  oOTitroveray. 

The  complaint  alleges,  in  substance,  that  on  the  28d  of  0 
ber,  1850,  the  defendant,  Thomas  S.  Summers,  being  in 
session  of  640  acres  oi  land,  known  as  the  Summers*  cb 
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contracted  with  plaintiff,  Philester  Lee,  that  if  Lee  would 
purchase  the  possessory  right  of  a  certain  land  claim  which 
adjoined  the  Sunuuers'  claim,  and  was  known  as  the  Simons' 
claim  and  would  sunrender  the  east  half  of  said  Simons'  claim 
to  Summers,  and  pay  Sununers  $500  in  five  equal  yearly  pay- 
ments^ Summers  would  surrender  to  the  plaintiff  a  specific 
parcel  of  the  Summers'  claim,  which  parcel  is  the  land  in 
controversy  in  this  suit  That  on  the  same  day  plaintiff  pur^ 
cliased  the  right  of  Simons  to  the  Simons'  daim,  and  paid  for 
it  $700,  and  surrendered  the  possession  of  the  east  half  of  it 
to  Summers  That  plaintiff  moved  on  to  the  premises  in  con- 
troversy on  the  28d  of  November,  1860,  at  defendant'ls 
request,  and  has  continued  to  reside  on  it  to  the  present  time. 

That  said  defendant,  on  the  14th  of  May,  1853,  fraudu- 
lently proceeded  to^  and  did,  make  his  final  proof  at  the 
land  office  in  Oregon  city,  of  his  continued  reaidence  and 
cultivation  of  said  tract  under  the  donation  law,  knowing  that 
he  had  not  at  any  time  resided  upon  or  cultivated  the  same 
from  the  28d  day  of  November,  1850. 

The  answer  after  denying  these  allegations,  avers  that 
defendant  settled  on  said  Summers'  daim  in  1848,  and  Laa 
continued  to  reside  upon  and  cultivate  the  same  ever  since 
that  time,  and  avers  performance  of  the  acts  constituting  a 
compliance  with  the  donation  law ;  alleges  that  the  following 
is  a  copy  of  the  only  agreement  ever  made  by  defendant, 
Tbomas  Summers,  with  the  plaintiff,  viz : 

Bardiam,  Linn  County,  Oct.  23,  1868. 

^An  article,  of  agreement  made  and  entered  into  by  and 
between  Thomas  S.  Summers  and  Philester  Lee,  witneseeth : 

^Know  aU  men  hy  these  presents.  That  I,  Thomas  S.  Sum- 
mers, of  ibe  first  part,  do  agree  to  let  Philester  Lee,  of  the 
second  part,  have  the  undivided  half  of  my  claim,  including 
one-half  of  my  soda  springs^  for  the  undivided  half  of  the 
Simons'  daim  adjoining  mine^  and  five  hundred  dollars  in 
equal  annual  installments 
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'^n  testimony  whereof,  we  have  hereunto  set  our  hands 
and  seala.  ' 

'Thomas  S.  Summebs^  [Seal.] 
"Phii-esteb  Jjsr,  [SeaL] 

'Witness:     Eichard  Cheadle." 

The  ansiver  charges  that  Lee  moved  on  to  the  premises  in 
dispute  in  the  night  time,  violently,  with  force,  without  the 
consent  and  against  the  will  of  the  defendants,  and  that  plain- 
tiflP's  continuance  thereon  has  been  without  defendants'  con- 
sent and  against  their  will.  That  the  land  in  controversy  is 
a  part  of  defendants'  donation  claim,  and  as  such  has  been  set 
off  as  the  wife's  part 

The  pleadings  also  show  that  on  the  14th  day  of  May, 
1853,  defendant,  Thomas  H.  Summers,  filed  a  notification 
claiming  the  ^^hole  of  the  Summers'  <daim,  and  on  the  28th 
of  the  same  month  the  plaintiff  filed  a  notification  claiming 
that  part  of  it  which  is  the  subject  of  this  suit. 

The  complaint  contains  the  following  allegation :  ^Tn  a 
contest  between  said  plaintiffs  and  defendants,  as  donation 
land  claimants  to  said  tract  of  land  in  controversy  herein, 
before  the  land  office  at  Oregon  city  and  before  the  commis- 
sioner of  the  general  land  office  at  Washington  cily,  on  appeal 
from  the  decision  of  the  land  office  in  Oregon  city,  the  legal 
titie  of  said  tract  of  land  was  awarded  to  said  defendants  by 
said  commissioner,  by  reason  of  the  false  and  fraudulent 
statements  fuui  proofs  made  by  said  defendants  belore  said 
land  office  and  commissioner." 

/.  0.  Powell,  for  appellants. 


^ 


Oranor  dk  Helm,  for  respondenta 


Upton,  J.    The  ground  of  complaint  in  this  anit  is  sob- 

stantially  that  the  decision  there  made  was  procured  by 
''false  and  fraudulent  statements  and  proofs  made  by  said 
defendant  before  said  land  office  and  oommissionOT; 
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The  proofs  in  this  case  bIio^  that  on  the  23d  of  October, 
1850^  the  parties  conferred  together  in  reference  to  a  sale, 
surrender  or  abandonment  to  Lee  of  some  privilege  or  inte- 
rest in  the*  Snimners'  claim,  and  in  their  conference  it  was 
proposed  that  the  adjoining  land  known  as  the  '^Simons" 
claim  shonld  be  obtained  by  Lee,  and  that  Summers  should 
take  an  interest  in  that  tract  Simons  was  then  temporarily 
absent  in  the  Atlantic  States,  and  one  Carrol  claimed  to 
have  some  charge  of  the  Simons'  daim.  The  evidence  ia 
conflicting  as  to  Carrol's  right  or  power  in  the  premises.  Lee 
applied  to  Carrol  and  Carrol  agreed  to  sell  Lee  the  Simons' 
claim  for  $700.  Lee  accepted  the  proposition  and  paid 
Carrol  $700.  It  does  not  appear  that  any  papers  passed,  or 
that  Simons  ever  received  the  money.  Lee  and  Summefs^ 
on  the  same  day  (the  23d  of  October),  came  to  an  agree- 
ment as  to  the  terms  upon  which  Lee  should  obtain  an  inters 
est  in  the  Summers'  daim,  and  they  went  together  to  a  Mr. 
Cheadle  and^sked  him  to  reduce  the  terms  of  their  agreement 
to  writing.  Mr.  Cheadle  drew  up,  and  Lee  and  Summers 
subscribed,  the  writing  of  which  a  copy  is  above  set  forth. 
According  to  the  evidence  this  is  the  last  attempt  at  bargain- 
ing that  took  place  between  Lee  and  Summers.  Summers 
testifies  that,  owing  to  opposition  to  the  plan  on  the  part  of 
Summers'  wife,  he  (Summers)  informed  Lee,  within  an  hour 
after  signing  the  paper,  that  he  (Summers)  would  not  con- 
sider the  agreement  binding,  nor  part  with  -an  interest  in  his 
claim.  Lee  went  immediately  to  Marion  county  and  remained 
Ihere  at  his  former  residence  a  month.  On  the  23d  of 
November,  1860,  he  returned  with  his  family  and  pitched 
a  tent  on  the  premises  in  controversy.  -  Summers  learned 
this  fact  about  nine  o^dock  of  that  evening  and  went  to  Lee's 
tent  and  ordered  him  to  leave  the  premises. 

It  does  not  appear  that  Summers  ever  had  possession  of 
any  part  of  the  Simons'  daim  or  that  Lee  was  ever  in  posses- 
sion of  the  east  half  of  it,  which,  in  the  complaint,  he  alleges 
he  surrendered  to  Summers.    The  evidence  shows  that  some 


264  Leb  v.  Sumkxbs.  [2  Oregon 

months  after  Lee  bargained  with  Carrol,  Simons  returned 
and  held  possession  of  the  whole  Simons'  daim,  640  acres; 
But  sometime  later  he  abandoned  the  west  half  and  Lee  took 
and  still  holds  that  half. 

Simons  was  a  witness^  and  says,  in  evidence,  on  the  trial, 
I  took  my  claim  in  1848,  improved  it  in  1849,  and  sowed 
grain  on  it  in  1850.  In  June,  1850,  I  went  to  the  States 
for  my  family,  returned  in  October,  1851,  to  my  claim.  Lee 
came  to  me  and  wanted  me  to  leave  it  He  said  he  had 
bought  it  of  Carrol,  and  sold  part  of  it  to  Summers.  He 
said:  '^If  you  don't  leave  it  I  cannot  hold  Summers  to  tho 
trade."  I  remained,  and  am  on  it  yet  I  could  not  hold  but 
half  of  it,  and  threw  o£F  the  west  half  and  Lee  todk  it  I 
did  not  authorize  Carrol  to  sell  or  take  possession  of  my 
clainL  I  did  not  leave  my  claim  in  the  care  of  any  one. 
The  evidence  shows  that  the  first  hundred  dollars  was  duly 
tendered  by  L^e  and  refused  by  SummeiiB. 

There  is  conflicting  evidence  <xi  many  matters  of  facta 
allegjed  in  the  pleadings.  But  the  conflict  is  confined  princi* 
pally  to  matters  which  the  court  does  not  deem  of  vital 
importance  in  the  determination  of  the  case. 

The  plaintifTs  possession  must  be  referred  to  a  claim  of 
right  asserted  by  him  xmder  the  agreement  made  October 
23d,  1850,  or  he  must  be  deemed  an  intruder  without  color 
of  right  The  former  is  the  more  probable  conclusion,  and 
one  warranted  by«all  the  circumstances  of  the  case. 

In  considering  whether  such  relations  exist  between  Lee 
and  Summers  as  set  aside  the  patent  issued  to  Summers^  or 
hold  Summers  a  trustee  under  a  patent  to  the  use  of  Lee^ 
it  is  necessary  first  to  ascertain  what  was  the  contract  made 
on  the  23d  of  October,  1850. 

The  theory  presented  in  the  complaint  and  urged  by  appel 
lants'  counsel  is  ihat  the  real  contract  was  oral  and  was  made 
on  the  same  day,  but  before  the  writing  was  made,  and  that 
the  terms  of  the  agreement  are  not  those   stated  in  the 
writing. 
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When  parties,  after  coming  to  an  agreement^  deliberately 
reduce  its  terms  to  writing  and  attest  it  with  their  hands,  the 
rule  is,  that  no  evidence  of  their  contract  can  be  received 
except  the  writing  itself  or  evidence  of  the  contents  of  the 
writing.  The  rale  in  regard  to  correcting  imperfections  and 
mistakes  in  the  writing  and  in  regard  to  contesting  the 
validity  of  the  writing,  which  are  briefly  referred  to  in  seC' 
tion  682  of  the  Code,  are  not  in  conflict  with  this  general  and 
fundamental  principle  of  the  law  evidence. 

Without  examining  tho  question  whether  the  pleadings 
put  in  issue  any  alleged  mistake  or  imperfection  in,  or  the 
validity  of,  the  writing  above  quoted,  it  is  decisive  in  that 
respect  that  the  evidence  shows,  beyond  question,  that  both 
parties  appeared  and .  deliberately  stated  the  terms  of  the 
agreement  and  caused  them  to  be  written  down;  and  there 
is  no  evidence  tending  to  show  that  those  were  not  written 
correctly,  or  that  they  were  not  in  acccwdance  with  directions 
given  and  assented  to  by  both  parties. 

All  previous  proposals  and  offers  merged  in  the  agreement 
there  assented  to  by  the  parties  and  solemnized  by  the  signa- 
tures and  seals.     (Code,  section  682.) 

This  writing  cannot  be  regarded  as  an  executed  contract, 
or  as  evidence  of  a  sale  of  land,  but  it  is,  by  its  terms,  an 
agreement  to  sell.  ^'A  mere  agreement  to  sell  land  does  not 
constitute  a  license  to  the  purchaser  to  enter.''  (Erwin  v, 
Olmstead,  7  Cow.,  239;  9  John.,  35;  3  Ih.,  424.) 

It  was  said  in  argument  that  the  agreement  was  of  such  a 
character  as  t(>  estop  Summers  from  settingup  title  to  the  land. 

But  in  this  case,  the  plaintiff  has  alleged  and  proved  the 
very  fact  which  he  says  the  defendant  is  estopped  to  plead  or 
prove ;  that  is,  that  the  legal  title  is  in  the  defendant 

A  party  who  would  otherwise  be  estopped  to  set  up  a  par- 
ticular fact,  may  avail  himself  of  the  truth  when  the  same 
fact  is  shown  by  his  advei'sary's  pleadings,  and  is  thus  made 
a  part  of  the  record  in  the  case.  (Sinclair  v.  Jackson,  8 
Cow.,  648,  686.) 
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On  the  23d  of  October,  1850,  die  passage  of  the  donation 
law  was  not  yet  made  known  to  the  parties,  and  that  fact  is 
entitled  to  whatever  consideration  it  may  deserve  in  con- 
struing the  written  agreement  by  the  ligUt  of  surrounding 
circumstances,  and  in  ascertaining  what  was  the  intention  of 
the  contracting  parties.  Eut  when  their  intentions  are  ascer- 
tained, their  knowledge  or  want  of  knowledge  in  that  respect 
is  entitled  to  no  further  consideration. 

For  the  purposp  of  arriving  at  their  intentions,  it  is  just  to 
regard  them  as  intending  to  deal  with  what  is  denominated 
possessory  rights,  or  that  species  of  title  which  one  obtains 
by  an  actual  possession,  without  any  higher  right. 

For  the  terms  of  the  contract  we  are  compelled  to  resort  to 
the  written  agreement;  but  in  construing  it  the  situation  of 
the  parties  and  their  means  of  knowledge  may  be  properly 
taken  into  consideration.  But  it  is  not  perceived  how  these 
circumstances  tend  to  give  the  agreement  the  character  of  an 
executed  contract 

If  the  parties  believed  Summers  had  no  title  but  bare  pos- 
session, it  may  be  construed  as  an  agreement  that  he  would 
abandon  his  intention  of  acquiring  that  particular  tract  of 
land,  or  the  half  of  it,  and  leave  it  open  to  the  possession  of 
another,  and  his  failure  to  do  so  may  have  been  a  breach  of 
the  contract;  but  in  that  case  he  would  be  answerable  in 
damages  and  his  breach  of  the  agreement  could  be  redressed 
by  a  judgment  in  m<»iey  for  the  amount  of  damages  suffered. 

But  having  ascertained  what  was  the  agreement  actaally 
made,  we  are  to  consider  what  was  tiie  actual  condition  of  the 
parties  at  the  time. 

On  the  passage  of  the  donation  law,  which  was  before  the 
making  of  this  agreement,  Summers  was  a  settler  on  andocca- 
pant  of  the  then  public  lands  known  as  the  Simmiers'  claim, 
and  he  was  qualified  to  take  as  a  donee  under  section  four  of 
that  act 

The  act  is  in  words  of  present  grants  and  actaally  con- 
veyed to  him  the  legal  title  to  the  premisesw^  {Fremont  v.  Tk# 
United  States,  17  How.,  669.) 
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^'When  Congresa  grants  lands  in  words  of  predeut  grant/' 
the  legal  title  passes  to  the  grantee.  (Wiisan  v.  Jackson,  13 
Pet,  499 ;  6  Crcaich,  128 ;  8  lb.,  244 ;  12  Pet.,  454 ;  2 
Wheat.,  198.) 

The  cases  just  cited  show  that  the  title  vedts  immediately 
in  the  donee;  not  the  less  hecau^  the  title  vests  in  him  con- 
ditionally and  subject  to  be  defeated,  by  his  failure  to  com- 
ply with  the  lnw,  nor  because  the  boundaries  are  yet  to  be  de- 
termined by  survey. 

By  section  329  of  {he  Code,  substantially  the  same  doe- 
trine  is  declared  as  the  law  of  this  State. 

As  a  necessary  consequence  of  this  doctrine  the  l^al  title 
to  the  premises  had  vested  in  Summers  when  his  bargaining 
with  plaintiff,  Lee,  commenced. 

Had  this  been  a  suit  for  the  specific  perf onnanoe  of  a  con- 
tract, and  had  the  appellant  proved  that  he  was  in  a  condition 
to  transfer  to  the  defendant  an  undivided  half  of  the  Simons' 
claim  according  to  the  terms  of  iiie  written  agreement,  and 
that  he  did  so  transfer  it^  the  ease  would  involve  a  considera- 
tion of  the  lights  and  disabilities  of  tenants  in  common  claim- 
ing and  attempting  to  acquire  and  hold  land  under  the 
donaticoi  law. 

But  that  is  not  the  case  made  by  the  pleadings,  and  the 
appellants  in  their  aigument  disclaim  any  such  object  They 
seem  to  rely  <m  showing,  under  section  601  of  the  Code',  that 
the  patent  was  wrongfully  issued  to  the  defendants. 

Hiat  section  expresses*  in  a  condensed  manner  what  has 
always  been  the  rule  and  practice  of  the  United  States 
courts  in  equity  cases  concerning  public  grants  of  land. 

It  has  always  been  the  practice  when  a  patent  has  been 
"wrongfully  issued  to  another'*  that  the  party  claiming 
adversely  as  purchaser  or  "donee  of  the  United  States"  may 
maintain  a  suit  to  have  the  patent  canceled.  And  that  when 
the  party  entitled  shall  have  established  his  claim  he  will  be 
deemed  to  have  the  legal  title.  And  by  the  doctrine  of  rela- 
tion, it  will  take  its  beginning  from  the  date  of  his  settle- 
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ment,  or  from  the  first  of  those  steps  necessarily  ta 
him  in  perfecting  his  title.  (Lessieur  v.  Price,  13  Ho 
Paiterson  v.  Winn,  11  Wheat.,  880;  Polk  ».  If  en 
Oranch,  87;  BagneU  v.  Broderiek,  13  Pet.,  436,  Si 
Stark,  8.  G.  U.  3.,  1868. 

But  this  right  to  set  aside  a  patent  cannot  be  mierc: 
a  stranger  to  the  tide; 

Although  the  donee  ma;  have  disqualified  himsel 
taking  the  grant,  one  having  no  right  to  claim  the  lai 
grant  from  the  government  will  not  be  allowed  to  set 
disability.     (Curie  v.  Burrell,  2  Sneed,  63.) 

tTnder  tie  rulings  above  cited,  and  under  section  601 
Code,  the  right  to  reeist  a  patent  rests  only  with  the  j 
ment,  and  those  who  are  in  as  attitude  lawfully  tc 
under  tiie  government 

This  subject  is  ably  reviewed  hv  Judge  Field  in  the 
■Moore  v.  Wilkinson,  18  Gai.,  487,  where  is  is  held 
patent  cannot  be  set  aside  ezeoept  in  favor  of  "tboee 
title  was  at  the  time  sach  as  to  enable  them  to  resist  e 
fully  any  action  of  the  government  respecting  it" 

If  all  doubts  were  removed  as  to  the  plaintiff,  PI 
Lee,  having  complied  on  his  part  with  the  written  egrc 
and  if  he  was  an  aotaal  purchaser  of  an  undivided  1 
the  Summers'  claim  that  fact  and  the  poasession  shown 
case|  if  under  that  agreement,  would  not  place  hin 
attitude  to  sue  under  section  601  of  the  Cods,  as  a  ; 
claiming  a  specific  parcel  of  "real  proper^  as  a  d(n]ee 
United  States."  For  if  he  went  into  possession  und 
agreement,  he  went  into  possession  as  a  tenant  in  o 
with  another,  thereby  admitting  himself  not  in  a  poei 
claim  as  a  donee,  and  consequently  not  in  a  condi! 
attack   the  patent  issued  to  Summers. 

The  contrsct  nllrjn'd  in  the  pleading  is  not  suppoi 
tiie  proof?,  and  tins  failure  cannot  b<'  deemed  a  cause  < 
anee  under  sections  84,  05,  and  96  of  the  Code.    The 
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of  evidence  is  against  the  oandnaion  that  the  plaintiff  on  Ubi 
part  complied  with  the  contract  established  bj  the  proof. 

The  case  does  not  show  the  plaintiff  to  be  so  connected 
with  the  title  as  to  be  able  to  attack  the  patent. 

On  each  of  these  grounds  the  decree  of  the  Circuit  Court 
should  be  affirmed* 


JAMES  HEATHERLY  and  MART  J.   HEATHERLT, 
Appellants,  v.  HENRY  G.  HADLET,  and  HENRY 
C.  OWEN,  Respondents. 

1.   Conttruetton  of  pteadlagi. 

£•  In  pleading  a  former  suit  or  action  in  bar,  it  is  neoeMaxy  to 
state  facts  showing  what  was  the  matter  determined  in  the  former 
rait   or  action. 

S.   What  a  sufficient  serriee  of  summons  and  complaint. 

4.  In  addition  to  a  doubt  as  to  the  effect  of  the  officer's  acts  in 
making  service,  the  fact  that  no  certiML  copy  oC  complaint  was 
•erred  would  be  sufficient  to  make  sucn  attempted  service  invalid. 

This  is  a  suit  to  set  aside  a  decree  of  foreclosure.  After 
Teplication  filed,  the  defendants  moved  for  a  decree  upon 
the  pleadings.  The  motion  was  granted  and  the  plaintifPs 
appeal. 

The  complaint  states  that  in  1863  James  Heatherly  was 

indebted  to  sundry  persons  to  the  aggregate  of  $12,110  on 

promissory  notes,  and  defendants,  one  or  both  of  them,  were 

fiUWtJes  on  the  notes.     Plaintiffs,    who    were   husband   and 

/^    ix)  secure  defendants,  mortgaged  to  them  real  estate  of 

"^slue  of  $20,000  and  assigned  to  them  a  certain  note  of 

/,  /^  OOO.     Plaintiffs  and  defendants,  at  the   time    of   execu- 

^f^i|5    'the  mortgage,  made  a  written  agreement  that  plaintiffs 

^iglxt;  sell  parcels  of  the  land  at  stipulated  prices  and  applj 

"Otoe  proceeds  to  pay  the  debts.       The   complaint   proceeds; 

^'knd  plaintiff  alleges  that  it  was  further   agreed   in  said 

f^reonaent  that  defendants  would   forbear  foreclosing  said 

mortgage  the  space  of  one  year  from  date  of  aaid  agreement^ 


•' 


^ 

^ 
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irliich  bj  mistake  w&s  omitted  to  be  inBerted  is  said  01 
written  agreement." 

Befeodantt^  within  the  year,  commenced  their  forec 
suit  and  obtained  a  decree  for  $9,228,  and  interest  tl 
at  16  per  cent,  per  annttm,  and  for  a  sale  of  the  mor 
premises;  and  afterwards  plaintiffs  became  purchasers, 
complaint  alleges  that  plaintiffs  did  not  owe  defendanti 
than  $2,394;  that  plaintiffs  were  not  served  with  am 
in  the  foreclosure  suit,  and  had  no  notice  thereof,  an 
tile  sheriff  did  not  give  due  notice  of  sale. 

The  oconplaint  and  answer  each  purport  to  set  out  tbi 
of  debit  and  credit,  showing  what  was  the  state  < 
accounts  between   the  parties. 

The  answer  denies  the  material  aU^ations  <tf  tbe 
plaint,  except  the  defendants  being  sureties,  of  tlie  mn 
and  written  agreement  and  tiie  foreclosing  of  the  mor 
avers  that  Heatberly's  indebtedness  to  them  exceeded  9 
and  proceeds  to  say,  that  the  decree  of  foreclosnre  "ma; 
included  erroneonsly  either  the  $416,  charged  as  pa 
the  Cumming's  mtH'tgage  or  the  $450  paid  on  Humphn 
Cooper  debts ;  or  it  may  have  properly  included  the  '. 
bladt  debt  (The  pleadings  show  that  the  Boeenblad 
of  $500  was  in  judgment  in  favor  of  defendant,  B 
against  these  plaintiffs,  rendered  in  the  County  Court 
the  fc«eoloeuTe  suit) 

The  answer  alleges  that  Heatherly  and  wife  wen 
served  with  summons  and  complaint  by  the  sheriff 
county,  as  appears  by  the  return,  setting  it  out  as  folk 

"I  hereby  certify  that  T  have  this  14th  day  of  0< 
1863,  served  the  above  summons  by  leaving  a  oertifiw 
thereof,  with  a  copy  of  tiie  affidavit  and  complaint,  pr 
by  the  plaintiff's  attorneys,  in  the  hands  of  Mary  J,  ] 
erly,  wife  of  the  defendant,  James  Heatherly  (she  b 
white  peraon  above  fourteen  years  of  age),  at  hii  usual 
ci  abodc^  in  Lute  ooonty,  Oregon. 
;  "T.  J.  Brattaiw,  Shtr 
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The  suizmions  was  directed  to  both  defendants.  The 
answer  alleges  that  James  Heaiherly  knew  of  tiie  judgment 
of  foreclosure  a  short  time  after  the  confirmation  of  the  sale. 

The  answer  then,  aj)parently  with  some  purpose  of  show- 
ing former  adjudications,  in  bar  o:^  this  suit^  says:  ^'That  all 
the  matters  and  things  iii  this  suit  alleged  ♦         #         * 

have  been  substantially  and  full  and  finally  adjudicated  in 
former  suits  and  proceedings  in  courts  having- full  and  com- 
petent juriedictidn  thereof,  between  these  parties,  which  said 
former  soits  and  proceedings  said  defendants  now  and  here 
plead  in  bar  to  this  suit^  to  wit:  A  suit  in  equity  determined 
in  the  Circuit  Court  of  Lane  county,  April  term,  1865,"  and 
proceeds  to  name  other  suits  in  a  similar  UMinner.  The. 
pleader  then,  in  the  body  of  the  answer,  proceeds  to  givi^ 
'^notice  tiiat  on  the  trial  of  this  suit,  if  any  there  shall  be, 
they  will  give  in  evidence  the  court  records  and  papers  in 
said  suits  aod  proceedings,  tlie  answer  of  Norris  Humphrey 
on  writ  of  attachment  relating  to  the  Wait  note,  and  the 
records  and  papers  in  the  original  foreclosure  suit^  with  suc^ 
other  records  and  other  proofs  as  may  be  deemed  necessary  to 
maintain  the  defense.'^ 

The  replication  denies  the  several  allegations  of  new  mat- 
ter contained  in  the  answer.  The  denial  of  the  sheriffs 
return  of  service  being  that  plaintiff  has  not  8u£Bctent  know- 
ledge or  information  to  form  a  belief. 

WaUon  S  Chapman,  for  appeUantu 

» 

8,  Ellsworth^  for  respondents. 

TTpto]^^  jr.  The  various  points  presented  in  this  case  teolj 
be  resolved  into  three  questions : 

1st  Does  the  complaint^  if  taken  as  tme^  entitle  the  plain- 
tiffs to  equitable  relief  f 

2d.  Does  the  new  xnatter  set  up  ia  IJbfi  answer,  if  taken  aa 
^s,  present  a  completei  defense  t 
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Sd.  Do  the  denials  presented  in  die  answer  or  rep 
present  iaaiies  requiring  evideooe  in  <H:der  to  a  prope: 
mination  of  the  case. 

A  court  will,  upon  moticm,  render  a  judgment  or 
for  the  defendant  on  the  pleadings  where  tlie  oomplai 
to  allege  suMcient  facts,  or  where  the  answer  statf 
sbowing  a  complete  defense  and  these  facts  are  not  de 
the  replicaticML 

The  oofuplaiot,  if  takMi  aa  true,  shows  an  unsettled 
between  the  parties,  and  the  defendants  olaiming  tin 
tiffs*  properly  under  an  alleged  foreclosure  against  thi 
tiffs  in  a  suit  in  which  they  have  not  been  served  with] 
and  which  was  cominenced  beftaie  the  cause  of  suit 
right  to  sue  originated,  the  decide  being  for  a  largra 
than  was  just. 

It  needs  no  ai^^ument  to  show  that  the  otnnplaint 
cient,  if  taken  aa  true,  to  entitle  the  plaintiffs  to  rel 

If  the  denials  meet  these  allegaticms  of  the  oomph 
issues  thus  raised  must  be  determined  upon  erideiic 
such  denials,  be  the j  ever  so  full,  afford  no  gronn 
decree  upon  the  pleadings.  If  the  pleadings  preaen) 
vital  in  the  case,  ihoee  issues  must  be  tried  and  the  em 
be  deteTmined  upon  proofs. 

If,  however,  there  is.  new  matter  oooatituting  a 
defense  set  up  in  the  answer  and  not  denied  b;  the 
tion,  in  that  case  the  decree  of  the  Circrait  Court  waa 
It  is,  therefore,  important  to  consider  what  new  ma 
avoidance  is  set  up  by  the  answer. 

The  first  part  of  the  answer  that  can  be  looked  upi 
statement  of  new  matter  relates  to  the  sitoatiim 
accounts  between  tbe  parties  at  the  rendition  of  the 
But  that  part  of  the  answer  CMitains  &  virtual  admissi 
the  decree  whs  taken  for  too  great  an  amount  £ad 
of  fact  proper  to  be  pleaded  should  be  stated  in  a  dire* 
ner,  so  that  issue  may  be  taken  upon  it  by  direct  de 
the  matters  alleged.    It  is  not  sufficient  to  stats  a  ae 
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altemativM  and  all^  that  some  one  ofih^  is  frtte^'madi 
less;  that  tmB  ci  thooti  anay  be  trae,  or  ni^  haTB  huppenecL 
Facts  sboTild  be  stated  M^ithout  al^gutnent  o^  i^eaaoaing  in  xef^ 
erence  to  them  or  their  elhict  This  iftirt  c^  tte  a^s^vtr  is 
not  onl^f  defeefdve  in  naming  s&teraJt  ditferent  items  and  plleg* 
ing  that  one  of  them  may  kas^e  been  inoltided  in  the  deeatee 
without  asserting  that  any  particular  one  was  so  iBeliided4 
But  the  admission  tiiat  the  deerde  ^%ay  lla?e  induded''  a 
partiettlar  demand  ok*  ston  of  money  that  was  not  owing^ 
does  away  with  all  advantage  it  was  possible  td^  the^  pleader 
to  derive  from  allegations  relating  to  fhdt  subject,  u^en  the 
principle  that  thte  allsgatiim^  of  a  pleading  are  consti^ed 
more  strongly  against  ^  pleader. 

It  is  not  always  thd  case  that  a  court  of  equi^  will  open  a 
judgment  or  de^ee  wher&  the  proceedings  htfve  failed  toocm^ 
form  to  the  rales  of  Ittw.  It  is  usually  re^ilred  of  the  parl^ 
attacking  a  decree  that  ho  A<^  that  i<t  i^  for  too  grenftt  aH 
amount  dt  in  seme  oiher  manner  is  inei}Uitab)6^  and  that  a 
trid  of  the  dmse  will  place  hiin  itf  ii  better  fk)SitiOQ;  in 
other  words,  >he  mnst  not  only^sho^t  thd^  hid  1^1-  rigli^  have 
been  disregarded,  btrt  he  must  iahow  hiitiseli  entitled  in  equity 
to  the.  reli^  demanded.  The  adiitisslbns  iA  this  part  of  the 
answer  are  a  virtual  confession  of  merits  in  this  plainii^Fs 
snrt,  provided  his  1^1  rights  were  invaded  or  disf^lfdrdi^d  in 
obtaining  the  decree  of  foreddsure. 

The  neset  stiitement  in  the  natufe  of  n^w  mattei^  i^  th^ 
reference  to  former  adjudications.  I^he  answef  contains  lio 
suffident  pleading  of  a  foiner  suit  oi'  itctiWn,  and  it  is  in  no 
way  aiifed  by  the  notice  there  set  out,  both  because  the  sub" 
stanee  of  the  nolide,  if  stftted  in  proper  form,  wtmld  be  wholfy 
insnfKdent,  and  because  nothing  in  onr  sjistem  df  pleading 
justifies  Ae  intfodncttoii  of  s>idi  A  notice  in  the  answer. 
Neither  the  matter  plead  nOr  tbiE»  notice  preitent  an  issuable 
fact  in  regard  to  A  f onner  anit 

The  plaintiff  is  not  called  u|Hni  to  deny  the  defendant's 
intention  to  ''give  in  eividbnos^  tbo  oofnrt  'rM>rd9  and  pdpen 
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ih  aaid  soita'and  pi'oceedings."  It  is  equaUy  erK^iseous  to 
dstU  ^Ck  tibe  pkintifF  to  admit  or  deny  tbe  oonduaion  that  all 
Hbfy  niatten  and  things  in  this  suit  alleged  hard  been  sub- 
•tastially  and  foil;  and  iinally  adjudioated  in  ^'former  suits 
and  pixKseedinge"  or  in  ^'a  suit  in  equity  detenniiied  in  the 
Girooit  Court  of  Lane  county^  April  term,  1866/'  between 
the  saime  parties 
/:  Iji  ^iuiiiig  a  former  suit  or  action  in  bar,  it  is  neoessaiy 

^  to  state  facts  showing  what  was  the  matter:  determined  in  the 

^  iotm^T  salt  <Xojjcj»  v.  T.^ilmage,  14  John,^  501,  611 ;  Fowler 

W  v;  Hoiby  10  Jbhfk.,  HI. ) : 

!  Befoie  tho  court  will  draw  a  oomolusion  that  all  the  mat- 
ters and  things  in  this  suitiaUeged  have  been  adjudicated  in 
a  fofmeV'snit^  it  mtist  be  informed  what  was  the  subject  mat- 
tQr«of  ithe  f OiKmeir  i^uit  It  is  necessary  that  the  pleadings  con- 
tain snob  allegatikms  of  fact  as  to  advise  the  court  what  were 
the  i#suea  determiiied  or  the  nuitters  adjudged  in  the  former 
9uit '  To  state  simply  that  they  are  the  same  that  are  pre* 
stinted  ib  this  suit  ia  tbe  statement  of  a  conclusion.  If  the 
replication  had  beM  siltat  in  regard  to  former  suits  th^re  is 
not  suffident  in  thia  part  of  the  answer  to  have  justified 
graiiting  the  motion  for  a  decree  upon  the  pleadings. 
'  ThB  alleg^tiond  in  regard  to  service  {>f  sdmmone  and  in 
regard  to  a  oonfirtnation  of  sale^  although  th^  f ohner  meists 
an  allegation  by  the  complaint,  may  be  treated  as  new*  mat- 
ted. If  the  defendant  in  the  former  suit  was  duly  served  with 
proceite  and  failed  to  object  to  a  confinnation  of  Ihe  sale,  it 
may  bs  rtiasonaUy  urged  that  the  order  of  confirmation 
should  not  be  disturbed.  The  sufficiency  of  ike  6onfurlnation 
a$ 'Well  as  that  of  the  decree  under  which  the  sale  was  mado 
depeiMl^  cm  the  sufficiency  of  HtUd  service. 

The.  •complaint  alleges  that  plaintiffs  were  not  aisrved  wilih 
process.  Had  the  answer  sittiply  takeii  issue  upon  tibat  prof- 
poeition  it  would  have  rendered*  a  judgment  on  the  pleadings 
ifipiprtyper.  But  the  defendant  gcles  further'  ftUd  '8|m>w»  the 
9i9^ni^:af  aravias  :bjiisetting  out  the  shedS^a  return  ib  haei 
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verba.  The  replication  professes  to  deny  the  return  by  declar- 
ing plaintiffs  want  of  knowledge.  There  is  much  reason  ior 
the  position  that  when  one  can  obtain  information  by  inspectr' 
ing  the  records  and  files  which  are  within  convenientdistanoe^ 
and  in  a  case  in  which  he  is  a  part^^  such  denial  should  he, 
treated  as  sham,  and  the  court  will  treat  this  case  as  if  the 
sheriffs  return  was  not  denied.  In  ihiA  ease  the  pleadingsr 
do  away  with  all  presumptions  of  law  by  presenting  the  facta 
upon  which  depends  the  question  of  jurisdictionof  tbeperson^ 

The  law  in  force  in  1863  required  service  of  summons  to. 
be  made  by  "delivering  a  copy  thereof,  together  with  a  copy 
of  the  complaint  prepared  and  certified  by  the  plaintiff,  hift 
agent  or  attorney,''  "to  the  defendant  personally;  or,  if  h^ 
be  not  fonnd,  to  some  white  person  of  the  family,  above  the 
age  of  fourteen  years,  at  the  dwelling  house  or  usual  place  ot 
abode  of  the  defendant/'  The  gronnda  of  objection  to  the 
service  are  the  following: 

Ist-  It  is  daimed  to  be  a  good  service  on  both  Heatheily 
and  his  wife,  although  only  one  copy  of  sununons  or  com- 
plaint was  delivered. 

2d.  It  was  not  served  personally  on  Mr.  Heatherly,  and  it 
does  not  appear  affirmatively  that  he  was  "not  found.''  a 

8d.  It  does  not  appear  that  the  copy  of  the  complaint  was  I 

certified  by  any  one.  ^ 

In  regard  to  the  first  objection,  it  may  be  said  that  no  more 
was  done  than  was  necessary  to  obtain  service  on  the  wife ; 
and  there  is  reason  to  doubt  whether  it  ia  a  compliance  with 
the  spirit  and  intent  of  the  statute,  which  seems  to  contem^ 
plate  that  a  white  person  of  the  family  over  fourteen  years  of 
age  will  exercise  a  discretion,  and  notify  a  person  stopping  at 
.the  same  house  when  a  copy  is  left  for  such  person.  If  Mrs. 
Heatherly  was  informed  that  the  proceeding  was  intended  as 
a  service  upon  the  husband,  as  well  as  upon  herself,  and  that 
fact  could  be,  in  any  proper  way^  made  to  appear,  the  objec-* 
tion  would  have  less  weight  But  a  deciidon  of  that  point  is 
not  indispensable  in  this  case. 
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To  the  second  objection  it  is  answered,  and  the  court  1 
vith  reason,  that  the  plaintiS  cannot  raise  the  quesdo 
his  complaint  shows  affirmatively  that  at  tl>e  time  c 
alleged  service  he  was  not  in  the  State,  and  of  neoessi 
was  not  to  be  found  in  the  county. 

On  the  third  point,  it  is  to  be  observed  that  the  defe 
is  presumed  to  state  his  case  as  favorably  to  himself  : 
facts  will  warrant,  and  be  hes  not  shown  a  strict  oomp 
with  the  law.  He  was  apprised  by  the  complaint  that 
of  service  was  a  point  relied  upon  by  the  plaintiff.  I 
copy  was  actually  certified  by  the  plaintiff,  his  age 
attorney,  the  presumption  is  that  the  answer  which  pro 
to  set  oat  the  mode  of  service  would  have  so  stated. 

Whether  a  judgment  or  decree,  in  a  case  where  Uie  di 
ant  was  served  with  a  true  copy  of  summtms  and  comj 
would  be  defective  on  the  sole  ground  that  the  copies 
not  certified,  it  is  not  necessary  here  to  decide.  In  thi 
there  is  reason,  on  the  face  of  the  return,  to  doubt  w1 
either  the  sheriff,  or  Mrs.  Heatherly,  at  the  time  the  b 
was  made,  considered  the  proceeding  a  service  on  Mr.  I 
erly.  There  is  nothing  in  the  case  to  show  that  he  ha 
personal  knowledge  of  thn  proceedings  until  after  the  i 
was  rendered.  Service  by  leaving  a  copy  at  the  dw 
house,  although  good  if  made  in  strict  pmmanee  of  tlu 
nte  is  not  of  a  character  to  induce  a  court  of  equity  to  in 
implicationB  or  inferences  in  its  favor,  even  if  the  corn 
the  power  to  do  so.  tToder  the  circumstanees  of  this 
the  court  is  of  ttie  opiniwi  that  Uie  want  of  a  eertific 
such  a  failure  to  comply  with  the  law  as  to  render  the  s 
invalid  as  to  the  husband. 

In  this  case  it  should  not  be  overlooked  that  had  th 
vice  been  perfect  on  both  defendants  there  are  iames  of 
and  mistake,  which,  if  found  in  favor  of  the  plainti^  i 
trial,  would  have  justified  the  opening  of  the  decree  i 
fsredoBure  suits.  {Bruen  v.  Howe,  2  Barh.,  686 ;  B 
V.  King,  S  lb.,  616.) 
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The  caae  made  by  the  pleadings  presented  issues  of  fact 
wliich  the  Circuit  Court  should  have  proceeded  to  try^  and 
the  conrt  erred  in  sustaining  the  defendants'  motion  for  a 
deeree  upon  the  pleadings. 

The  decree  of  the  Circuit  Court  should  be  reversed* 


THE  EAGLE  WOOLEN  MILLS  CO.,  Appellant  ▼. 
THOS.  MONTEITH  &  HARVY  D.  SMITH,  Be- 
spondents. 

Appeal  from  Linn  County. 

1.  One  oannot  dispute  a  title  which  he  sets  up>  and  upon  which  he 
bases  all  his  right. 

2.  The  deed  of  a  corporation  mnst  be  sealed  wHh  the  corporate 
seal. 

3.  Such  conyeyance  must  purport  to  be  the  act  of  the  corporation. 

4.  It  la  not  sufilcient  that  an  agent  declares  that  he  does  the  act 
for  and  on  behalf  of  the  principal;  the  principal  must  grant  the 
land. 

This  is  a  suit  to  restrain  the  defendants  from  selling  cer- 
tain real  estate  upon  an  execution^  then  in  the  bands  of  the 
defendant,  Harvy  D.  Smith,  sheriflF  of  Linn  county,  sued  out 
of  the  Circuit  Court  in  favor  of  defendant,  Monteith,  against 
a  corporation  called  the  Linn  County  Woolen  MillsCompany. 
From  1861  to  1863  there  existed  a  partnership  firm  called 
by  the  same  name,  viz :  Linn  County  Woolen  Mills  Company. 
On  June  19,  1863,  nearly  or  quite  all  the  individuals  com- 
posing the  partnership  became  stockholders  in  the  corporation 
of  that  name  then  created,  and  the  copartnership  ceased  on 
/r^j^ing  the  corporation.     The  property  upon  which  the  exe- 
'^  ^oxi  was  levied  consisted  of  two  parcels  of  land,  one    of 
c^v^i^ch  included  a  water  power,  was  the  more  valuable,  and  had 
\3^^'tdl  occupied  by  the  partnership  firm,  and  afterwards  by  the 
corporation  known  as  the  Linn   County  Woolen   Mills   Com- 
pany.   The  second  parcel  was  conveyed  June  1,  1864,  by  Wil- 
liam McHargue  and  wife,  Andrew  J.  Warren  and  wife,  and 
A,  S.  Bassett  and  wife,  to  ''the  president  and  directors  of  the 
Linn  County  Woolen  Mills  Company  and  their  suocessors  in 
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office  for  Uie  uee  and  benefit  of  iiie  Linn  CoTuity  ^ 
Mills  Company." 

The  first  parcel  was  conveyed  May  3,  1861,  by  Blali 
McHargue  and  their  wives  to  H.  J.  C.  Averill  (and 
others  nained),  tmateea  of  the  IJnn  County  Woolen 
Company  and  their  successors  in  office. 

It  is  not  shown  that  any  conveyance  was  ever  mode 
the  oopartnership  to  tie  corporation  of  the  same  nam* 
on  its  formation  the  oorporation  came  into  possession  a 
continued  until  the  making  of  the  deeds  "I"  and  "S" 
inafter  mentioned. 

In  March,  1865,  the  factory  of  the  Linn  County  M 
Mills  Company  burned  down,  and  that  company,  beii 
embarrassed  and  failing  ciroumstances^  was  indebted  t 
ers  persons,  among  whom  were  the  defendant,  MonteitI 
the  grantees  named  in  the  deeds  marked  "I"  and  "S." 
individuals  who  were  then  president  and  directors  c 
Linn  County  Woolen  Mills  Company,  with  a  view  to 
those  grantees  preferred  creditors,  made  those  two  de) 

The  deeds  are  in  the  following  form: 
"Deed  'I.'    No.  i. 

"This  deed,  made  the  29tli  day  of  March,  1865,  he 
Wm.  McHai^e,  the  president  of  the  board  of  direcfa 
the  Linn  County  Woolen  Mills  Company,  and  A.  S.  Bi 
Claiborne  Hill  and  H.  J.  C.  Averill,  the  directors  oj 
company,  parties  of  the  first  part,  and  John  Brown,  W 
Smith,  Silas  Powell  and  Elias  Eeeney,  parties  of  the  s< 
witnesseth,  that  the  parties  of  the  first  part,  for  and  in  1 
of  said  company,  for  and  in  consideration  of  the  si 
three  thousand  ($3,000.00)  dollars  paid,  the  recei 
which  is  hereby  acknowledged,  have  granted,  bargainei 
sold  unto  the  parties  of  the  second  part^  the  followin 
scribed  premises,  to  wit:  (Description.) 

"In  testimony  whereof  the  said  Wm.  McHargae,  as 
dent,  as  aforesaid,  and  the  said  A.  S.  Bassett,  Claibomi 
and  H.  J.  C.  Averill,  of  tlie  said  parties  of  the  first  pai 


M 
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and  in  behalf  of  said  Linn  County  Woolen  Mills  CompaJny^ 
have  hereunto  set  their  bauds  and  affixed  theilr  official  seals 
on  the  day  and  year  hevein  written* 

**Wm.  McHabgus,    President.     [Seal*} 

CLAIBOniflB  EXLL,  ^ 

A«  S.  BAssirrT^       V  Directors.    [SeaL]: 

EL  J.  C.  AVXBILL,  J 

'TEdward  R.  Geaiy,        1  Witnesses ' 
E.A.Ellia,  ]yy^tv4^es. 

''Deed  '5/  No.  6. 

'^This  indenture  -witneseeth  that  we,  the  president  and  di- 
rectors of  the  Linn  County  Woolen  Mills  Company,  that  is  to 
say:  Win.  McHargoe/  president^  and  H.  J.  G.  Averill«  Ki 
S»  Bassett  and  Claiborne  Hill,  directors,  loir  the  oonsidera- 
tion  of  $1,200,  to  us  paid,  have  bargained  and  sold,  and  by 
theise  presents  do  bftrgain  and  sell  and  convey  unto  Hugh 
L.  Brown,  and  Edwaid  B.  Geary,  jointly,  the  following  d^ 
scribed  premises,  to  wit:    (Deseripticm.) 

''To  have  and  to  hold  the  said  premises,  with  the  hotises^ 
tenements  and  hereditaments  thereon  and  thereunto  belong 
ing  unto  the  said  Hugh  L.  Brown  and '  Edward  B.  Gfeary^ 
tlicdr  heirs  and  assigns,  forever.  And  wie,  the  president  and 
directors  of  the  Linn  County  Woolen  Mills  Company,  do 
hereby  covenant  to  and  with  the  said  Hugh  L.  Brown  and 
Edward  B.  Geary,  their  heirs  and  assigns^  forever,  and 
(that)  said  president  and  directors  of  tibe  Linn  County 
Woolen  Mills  Company,  is  the  owner,  in  fee  simple,  of  said 
premises ;  that  they  are  free  from  all  enoumbranoes,  and  that 
the  said  company  will  warrant  and  defend  the  same  from  all 
lawful  claims  whatsoever. 

'Witness  otir  hands  and  seab  this  SMh  day  of  March,  A; 
D«  186ft. 

'"Wm.  MoHaboue^    Prssidsnk    [8eaL| 

H.  J.  C-  AVIEILL^  -^ 

A.  S.  BAssBtT^        \Direetars.    [SeaLJ 
Claiboske  Hnx^   J  .       .     t 

«A.  E.  Ellis,  1 

A     A  J  \Wilnes8es.'' 

A.  Andrews^  j 
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The  fdnoer  of  die  two  oeeds  describes  the  parcel  of 
first  iDentioned,  and  the  latter  the  second  parcel. 

The  grantees  named  in  deeds  "I"  and  "S"  executed 
Veyance  to  the  plaintiffs. 

The  defendant,  Monteitb,  prosecuted  his  demand  ag 
tlie  Liiin  County  Woolen  Mills  Company  to  judgment, 
issued  execution  upon  which  the  defendant,  Smith,  advei 
both  these  parcels  to  he  sold  on  tie  13th  of  April,  186 
the  proper^  of  the  corporation,  the  Linn  County  W 
Mills  Company. 

The  complaint  alleges  that  the  plaintiff  is  seized  it 
simple  of  the  premises,  that  plaintiff  is  now  and  for  a 
time  haa  been  owner  and  in  poaaession  thereof,  and  has  i 
ed  a  woolen  factory  thereon  of  the  value  of  $100,000. 
by  way  pf  a  more  particular  ^eciffoaticm  of  title,  die 
plaint  asserts  that  "iha  said  neal  estate  had  been  by  said 
Cbunfy  Woolen  Mills  Company  sold  and  conveyed  in 
faith  and  for  a  valuable  oonsiderHtion,  by  proper  deedi 
the  dth  day  of  March,  186&,  a  part  to  Jt^  Brown,  Wi 
S.  Smith,  Silas  Powell  and  Elias  Eeenay,  for  the  ocmsi 
tion  of  $3,000,  which  said  deed  is  marked  'I,'  atta^t 
and  made  a  part  of  this  complaint  The  residue^  oi 
S9th  day  of  March,  1866,  to  Hugh  L.  BroWn  and  Ed 
R.  Geary,  for  the  consideration  of  $1,900,  which  said 
is  marked  'S,'  attached  to  and  made  part  of  this  complai 

The  answer  desiiea  the  allegations  of  ownership ;  d 
any  sale  of  the  premises  by  the  Lmn  County  Woolen 
Company;  denies  that  deeds  "I"  and  "S"  are  the  dee> 
tltat  otmipany. 

Alleges  properly  in  the  Linn  County  Woolen  Mills 
pkny' and  avers  "that  the  said   Linn   Coan^   Woolen 
Company  bos  not  been  divested  of  the  title  to  said  real  e 
or  any, part  thereof." 

The  replication  <)eniw  the  material  allegations  of 
answer,  and  declares  that  "It  is  not  trufe  that  the  said  c 
ration,  the  said  Linn  County  Woolen  Mills  Company, 
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not  been  divested  of  the  title  to  the  said  real  estate  mentioned- 
in  said  plaintiff's  complaint"  The  pleadings  contained 
other  averments  which  it  ie  not  necessary  here  to  par^ 
ticularize. 

W.  Strang,  Cranor  <#  Helm,  ibr  i^p^llants :       . 

A  race  of  diligence  among  creditors  is  not  frand.  (1  Ogn^, 
204.)  To  the  position  of  defendants,  that  plaintitf  has  a  per- 
fect legal  title  and  coald  not  seek  relief  in  eqnity,  a  full 
answer  is  found.  (Code,  section  600,  pttge  278.)  To  tite 
claim  of  defendants,  that  deeds  four  and  five  were  not  autho- 
rised by  the  company  at  a  meeting  of  sto^dcholders,  it  is  a 
full  answer  that  the  proof  shows  tiiat  the  directors  had  been 
accustomed  to  transact  all  the  business ;  and  Oode,  section  8, 
page  681,  settles  that  q^dstion. 

That  by  deeds  four  and  five  the  property  levied  on  was 
never  in  the  corporatioli,  aa  it  oould  only  take  in  its  corpo- 
rate name.   (Ang.  A  AnUg  &n  Ootp.,  seetiona  "99,  100.) 

lliat  the  deeds  of  the  directors  coiivey  the  legal  title  oi 
the  corporation  to  the  grantees,  under  whoiki  plaintiffs  claim. 
(81  PieK  417,  42»;  18  Cttr*.,  8.  C,  882.) 

That  if  the  deeds  are  not  sufficient  to  <Kmvey  the  legal  title^ 
they  do  convey  an  equity  that  will  be  protected  against  a 
creditor  in  a  judgment  subsequent  to  the  date  of  the  attempt* 
ed  conveyance.  {MiOer  et  al.,  v.  W.  AW.B.B.  Oo.,  86  Yt, 
468 ;  80  F*.,  167.) 

PaweU  S  Logan,  for  respondents: 

Deeds  four  and  five  are  not  the  deeds  of  the  corporation; 
not  executed  in  the  corporate  name ;  have  no  corporate  seal 
thereon,  but  are  in  the  name  of  tiie  president  and  directors, 
with  their  private  seals.  (10  Wend.,  88;  88  Wend.,  485;  T 
Cow.,  462,  n.  1,  454;  4  HUl,  851-7-8,  n.  859;  Bed.  on  tUuIr 
ways,  558 ;  Btorg  on  Agency,  180-1.) 

Those  officers  had  no  interest  in  said  proper^  by  virtue  of 
their  office,  and  hence  could  not  pass  any  by  their  privirtB 
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deed.  (Story  on  Agency,  182;  1  Par.  on.  CorU.,  110,  n.  6.) 
A  corporation  can  only  express  consent  hy  its  seal.  (1  Black., 
Chm.,  475.)  A  body  corporate  can  only  act  as  prescribed  bj 
the  law  enacting  it;  its  agents  likewise.  (2  Johns.,  11&;  Id 
Johns.,  358,  383 ;  2  Coiven,  678,  699 ;  6  Paige,  C,  60 ;  3 
Bathour,  ch.  207;  *  Paige,  G.,  481;  22  Cal.,  150.) 

Upton,  J.  The  plaintiff  ta  not  in  a  position  to  raise  du 
first  point  suggested  in  appellants*  ta-ief;  that  is,  that  tlie 
legal  title  was  never  in  the  Linn  Coun(y  Woolen  Mills  Cmd- 
pany. 

J  The  complaint  Bbows  the  Linn  County  Woolen  Mills  Ctan- 
pany  to  have  been  in  possession  of  the  jH«nii8ee,  and  traou 
the  plainUfPs  alle^d  title  tbrou^  and  from  that  cconpany, 
and  does  not  claim  under  any.  other  beUer  <»  adverse  title. 
In  favor  of  a  defmdant^  possession  is  a  good  title  against  all 
the  world  unless  a  pnor  pOBsesBlon  or  bettw-  title  be  shown. 

The  plaintiff  comee  int>  a  court  of  equity  praying  relief  in 
fiavoT  of  a  title  Which,  from  his  own  statement,  oomes  to  tiie 
plaistiff  through  the  LinA  County  Wo<den  Mills  Company. 

One  will  not  be  permitted  to  dispute  a  title  wlrich  he  bim- 
aelf  sete  up,  and  upm  which  he  predicts  all  hi$  rights. 
)  If  it  were  true  in  fact,  and  appeared  in  the  ease,  that  the 
lann  County  Woolen  Mills  Company  never  had  title  to  the 
pdemiae^  it  would  be  questionable  wh^er  a  sale  under  an 
execution  against  the  proper^  of  that  compgny  could  create 
a  cloud  upon  the  plaintiffs  title.  It  may  well  be  questioned 
whether  it  does  not  devolve  on  the  plaintiff  to  show  affirma- 
tjively  that  Uie  legal  title  or  some  other  assignable  interest  is 
in  the  Linn  Coun^  Woolen  Mills  Company,  to  Muble  the 
plaintiff  to  maintain  this  suit ;  upon  the  principle  that  other- 
Tise  a  sale  under  the  execution  would  not  create  a  doud. 
.  The  next  ttnd  prin(upal  point  made  in  the  case  involves  ■ 
much  more  important  and  difficult  questioii,  namely : 
Whether  the  deeds  marked  "I"  and  "S"  were  effectiv*  to 
tnnofer  the  interests  of  the  corpontion. 
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The  appellant  daiina:  Ist  That  they  are  the  deeds  of  the 
corporation  and  convejed  the  legal  title;  and,  2d.  If,  from 
any  defed;  in  their  form  and  substance,  they  come  short  of 
conveying  the  legal  title,  they  convey  an  equitable  interest 
that  should  be  protected  in  this  suit 

It  is  claimed  that  the  deeds,  considered  with  reference  to 
the  situation  of  the  parties  at  the  time  of  their  execution, 
show  that  the  parties  intended  the  instruments  should  operate 
to  convey  the  property  to  the  grantees  in  satisfaction  of  the 
claims  respectively  held  by  them  against  the  corporation,  the 
Linn  County  Woolen  Mills  Company.  There  is  reason  to 
believe  such  was  the  intention  of  the  <^cers  of  that  corpora- 
tion ;  and  if  this  was  a  suit  against  the  Linn  County  Woolen 
Mills  Company,  with  no  intervening  interest  to  oomplieate 
iiie  case,  that  consideration  might  be  decisive,  upon  the  prin- 
ciple that  ^^equity  treats  a  thing  as  done  which  ought  to 
be  done,"  and  "things  agreed  to  be  done  as  actually  per* 
formed.''  Between  the  plaintiffs  and  the  Linn  County 
Woolen  Mills  Company,  if  the  afiScers  acting  within  the 
range  of  their  duties  had  placed  the  plaintiffs  in  a  position  in 
which  the  plaintiffs  were  without  other  remedy,  there  is  no 
doubt  equity  would  reform  the  deed  or  compel  a  new  deed 
from  the  corporation. 

This  case  differs  in  many  respects  from  the  suit  of  a  vendee 
against  a  vendor,  where  the  vendee  has  parted  with  the  pur- 
chaBe  money  in  good  f ait^  and  gone  into  possession  under  a 
defective  conveyance.  In  this  case,  if  the  deed  is  inoperative 
and  void,  the  debt  is  not  canceled,  but  is  still  good  in  the 
hands  of  the  plaintiff's  grantors  against  the  company* 

The  transaction  was  an  attempt  to  obtain  a  strictly  legal 
advantage  on  the  part  of  plaintiffs'  grantors  over  the  claim  of 
die  defendant,  by  being  made  preferred  creditors.  At  its 
comniencement  the  plaintiffs'  grantors  and  the  defendant 
stood  upon  an  equal  footing  as  creditors  of  the  Linp  County 
Woolen  Mills  Company,  each  having  the  right  to  resort  to 
any  legal  measures  to  secure  the  payment  of  his  claim  to  the 
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ezdimon  of  the  other.  It  is  cot  sufBoient  tiuU  tl 
County  Woolen  Mills  Company  intended  to  pay  one  i 
preference  to  the  other.  _  It  ie  only  sufficient  to  give 
that  such  claim  was  actually  paid. 

If  the  defendant  had  mied  oat  an  attachment  intei 
leVy  it,  and  had  ecstuilly  taken  what  he  thought  was 
essaiy  steps  to  4x>nstitute  a  levy  before  the  ezecntio 
deed,  if  the  levy  proved  defective,  the  defect  would 
the  less  fatal  because  made  in  good  faith,  or  because  t 
County  Wo(den  Mills  C(«npaiiy  believed  it  a  good  1 
surrendered  possession  on  account  of  it. 

Upon  the  same  principle,  if  the  Linn  County 
Uills  Company  intended  to  divest  itself  of  the  lef 
in  favor  of  the  plaintiffs'  grantors,  and  to  malce  tfa 
ferred  creditors,  and  actually  did  so  divest  themselvc 
title,  without  fraud,  before  the  defendant  Monteith  i 
a  lien  on  the  pronises,  Monteith's  claim  is  groundlei 
an  intuition  to  sell,  without  an  actual  sale,  would 
prive  Monteitli  of  his  ri^t  as  a  creditor  to  levy  on  t 
eriy. 

Nor  will  the  fact  that  the  plaintiff  has  made  vala' 
provement  change  tlw  rights  of  the  parties,  (»  or 
equity. 

When  the  parties  were  each  simply  creditors  of  t 
County  Woolen  Mills  Company,  their  ri^ts  and  tin 
and  justness  of  the  claim  of  each  were  equal,  each  i«c 
such  measures  as  he  thought  legal  and  judicious  to  seci 
ment  ot  his  demand.  In  pursuing  those  measuiee  neith 
has  reposed  any  trust  in  the  other,  and  neither  has  mi 
self  responsible  to  the  other  by  inducing  the  other  to  ■ 
bis  or  their  representatiim.  If  either  has  acquired  ai 
tional  legal  rights  there  is  no  superior  equity  to  pre:' 
party  from  having  the  benefit  of  the  legal  right  aoquii 
the  decision  of  the  case  must  depend  on  the  I^al  r 
die  parties.  The  legal  rights  of  the  parties  depen 
whether  the  instminentfl  marked  "I"  and  "S"  are  a 
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to  eonTey  the  intent  of  the  Linn  Ckranty  Woolen  Mills  Com- 
pany to  plaintiffs'  grantoifk 

Argtunent  is  not  necessary  to  establish  the  position '  liiat 
the  deed  of  a  eorporaticm  must  be  sealed  Tfith  the  coeporaJte 
seal.  Bnt  it  does  not  follow  that  the  seal  must  be  of  any 
particular  form,  or  that  it  must  be  impressed  on  the  instra- 
ment  in  any  particular  manner.  It  may  be,  like  the  seals 
nsed  in  this  ease,  the  word  "seal*'  surroxmded  by  a  scroll  If 
that  is  in  fact  the  seal  adopted  by  the  corporation  as  its  cor- 
porate seal,  it  is  sufficient  In  the  case  of  MiU-dam  Foundry 
V.  Hovet/y  21  Pick,,  417,  one  of  the  seals  was  held  to  be  that 
of  the  corporation,  although  other  parties  joined  in  the  exe^ 
cation  of  the  instrument,  and  the  seals  "consisted  of  a  waiter 
and  a  small  bit  of  paper  stamped  with  the  common  desk  seal 
of  a  merchant.'' 

» 

If  the  instrument  is  in  fact  sealed  by  the  corporation  with 
their  corporate  seal,  it  is  immaterial  that  there  are  other  seals 
attached  to  the  same  instrument,  and  that  there  are  more 
seals  than  there  are  parties  ezeeuting  the  instrument  Nor 
are  words  expressly  stating  that  the  corporation  has  affixed 
its  seal  indispensable.  This  is  distinctly  held  in  the  case 
above  cited. 

The  case  of  Bank  of  Metropolis  v.  OuUsehlicJc,  14  Pet., 
19,  cited  by  appellant,  sustains  the  position  that  a  corporation 
may  make  a  binding  contract  without  using  its  corporate 
seal,  if  a  case  can  be  said  to  sustain  a  position  that  is  not 
controverted  by  either  party.  But  it  does  not  intimate  that 
a  corporation  can  make  a  conveyance  of  land  without  using  its 
corporate  seal  In  that  case  the  imp(»rtant  and  controverted 
words  were  'The  Bank  of  the  Metropolis,  through  the  pren- 
dent  and  cashier,  is  hereby  pledged,  when  the  above  sum 
(that  is,  the  amount  of  a  certain  note)  is  paid  to  citmvey  the 
said  lot  in  lee  simple  to  said  Earnest  Gutt8chli<^,  his  heirs  or 
assigneee  for  ever."  The  instrument  did  not  purport  to  con- 
vey land.    It  was  a  mere  agreement  to  sell 

The  question  did  notarise  whether  or  not  a  corporation 
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could  make  a  conveyance  without  lihe  use  of  its  corporate 
seal.  It  was  objected  '^that  the  agreement  sued  on,  is  aver- 
red to  have  been  made  by  the  bank  ^through  the  president 
and  cashier'  without  averring  their  authorization  by  the  bank 
to  make  it"  In  determining  the  question  the  court  say: 
''When,  then,  it  is  averred  that  the  bank,  by  them,  agreed, 
this  averment  in  efFect  imports  the  very  thing,  the  supposed 
want  of  which  constitutes  the  objection ;  because  upon  the 
assumption  stated,  the  bank  could  l^nye  made  no  agreement 
but  by  agents  having  lawful  authority.  Nay,  it  would  have 
been  sufficient  in  our  opinion,  that  the  bank  agreed,,  without 
the  words  'through  the  president  and  cashier,'  for  it  is  a  rule 
in  pleading  that  facts  may  be  stated  according  to  their  legal 
efied  Now  the  legal  effect  of  an  agreement  made  by  an 
agent  for  his  principal,  whilst  the  agent  is  acting  within  the 
scope  of  his  authority,  is,  that  it  is  the  agreement  of  the  prin- 
cipal.'' The  action  being  assumpsit  to  recover  beck  money 
paid  in  pursuance  of  the  contract,* the  title  having  failed,  it 
wad  objected  that  plaintiff's  remedy  was  in  covenant.  The 
court  overruled  that  objection  aaid  saya^  ''although  the  agree- 
ment is  under  seal,  it  is  cot  the  seal  of  the  corporation  but 
that  of  the  president  and  cashier." 

The  cases  cited  by  the  appellant  *do  not  sustain  the  posi- 
tion that  the  deeds  of  the  directors  convey  the  legal  title  of 
the  corporation,  and  it  may  be  assumed  as  settled  law  that 
the  deeds  do  not  have  that  effect  unless  they  are  deeds  of 
the  corporation. 

There  are  several  particulars  appearing  on  the  face  of  the 
deeds  marked  "I"  and  "S"  that  aid  in  determining  whether 
they  are  the  deeds  of  the  corporation  or  the  deeds  of  indi- 
viduals. 

One  of  these  circumstances,  and  perhaps  the  least  one,  is 
that  the  number  of  seals  correspond  to  the  number  of  iadi- 
viduals  who  describe  themselves  as  ^^the  parties"  of  the  first 
part.  One  that  appears  of  weight  is^  that  in  the  attesting 
dause  they  declare,  in  the  <me  deed,  that  they  '%tve  here- 
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unto'set  ibdir  hands  and'  affixed  their  seals,''  and  in  the  other 
^^witneQs  our  hands  and  goals/'  naing  the  plural  both  in  r^ 
gaid  to  the  number  of  seals  and  i  the  number '  of  indivi^als 
execnting.  But  a  still  stronger  ixidication  that  it  ia  ^eiiot  tbe 
deed  of  the  eovporation  is  that  its  signers  declare,  both  in  thSe 
body  of  the  instrument  and  the  attestation,  ihkt  the^  lact  ^fo!r 
and. in  bebalf  of  the  Linn  County  Woolen' Mills  Company.'' 
If  an  agent  or  attorney  execute  the  deed  of  a  principal  hfe 
must  execute  it  in  the  name  of  the  prindpaL  (Spencer  v* 
Field,  10  Wend.,  8S.) 

.  If  |Jus  was  intende4  as  a  d^d  of  tj^^e^  ooiporation,  the  (cor- 
poration should  have  been  one  of.  the  parties  to  the  contract 
But  the  four  individuals  who  subecrilDe  their  names  are 
declared  to  be  tl^  |>artie£^  of  t}ie  firat  part«  They  describe 
themselves  the  one  as  president^  and  tihie  other  three  as 
directorsy  hut  it  is  ihommlyes  that  they  declare '^liafb  granted 
bargained. and. $old."  The  langug^e  does  not  import  a  sale 
by  the  corporation,  but  tiiey  declare  th^t  they  have  granted, 
bargained,  ^iid  sold  the  pTemises  for  the  eorporation*  The 
corporation  alone  can  petform  that  act.  "The  conclusion  is 
unavoidable  .that  the  I>arties  executing-;. .the  iijsty^^Bpent 
intended  the  seals  used  as  their  individual  sealS|.,;a^^  v^ 
that  they  were,  or  believed  they  were,  then  attaching  the 
corporate  seal  to  the  instnuii^nt;  ,In  8tO!M\v\  Wood  7  Gow., 
454;  WoQd  describes  l^mself  as. agent  bf  L  lupid  R  Baymtod, 
but  fit  was  held  that  Wood,  .and  not  tibie  Baynj^onds,  wits  bound* 
In  f'owler  y*  Shearer,^  Mass.,  18,  the  instnuqent  \va8(J»  thfe 
form :  "Know  ye  that  I,  Abigail  Fowler,  of,  fee,  and  also  as 
attorney  to  John  Fowler,  in  consideration;  ^.,  have  givign." 
It  was. held  that  thist  was  not  the  deed  of  JoJhn  Fowler,  .Bar- 
sons,  Chief  Justice,  said  in  that,  .ca^e :  ^^Xf  an  attorney  bki 
authority  to  convey  lands,  he  must  do  it  in  the  name  of  the 
prinoipaL '  Ifc  is  not  suffiisient  that  he  declares  that  he  does  it 
for  and  in  behalf  of  the  principal;  the  principal  must  grant 
the  land  ox  it  is  not  granted."  . 
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T  Thu  doctrine  is  too  thorotij^y  establisbed  to  admitof  c 
tton,  a&d  anthoritiea  are  slnmdaBt  tih&t  BBstain  the  posi 
The  aame  rale  govenu  in  regard  to  ooiponttjona,  both 
lie  and  private.  {Story  on  Agency,  sec.  149 ;  Bank  of 
Umtbiav.  Patterson,  7  Ormeh,  209,  888;  Zlomum  v.  Inhai 
Granby,  2  Pick..  846.) 

'  The  deoKt  at  the  Circuit  Court  dismjaaing  the  liill  eii 
be  affinoed,  . 


JOHH  U.  SHIVELY  an4  Wife,   Appellants,  t.   JA3 
WELCH,  Beepondent 

'    Appeal  from  Olattop  CowUy. 

1.  It  k  tan^lMit  on  «  p^rtj,  Maldn^  t^kf  in  •qatty  anlmt  k 
taJcn  In  %  writing,  to  eatabliab  the  nriataka  by  proofi  pneli 
all  ifuettion,  And  that  the  mistake  waa  contraiy  to  Um  liit« 
of  the  partJM. 

S.  The  agreeing  to  ina]ce,  or  the  making  of  a  quitclaim  deed,  doe 
praveot  or  «at^  Oa  maker  from  purehaBiag  nibseqaeotlT  an 
■tanding  title,  and  holding  Uie  lama  proper^. 

Thx  histcoy  of  the  case  is  fnllj  set  fc«iih  ia  Hie  o^nio 
tiw  justice. 

'     Olney  <6  Elliott,  for  appellants: 

Jurisdiction  of  courts  cf  equity  orer  questions  of  mist 
(Story  Eq.  </ur.,  volume  1,  aeetione  161,  152,  155,  1 
Story  Eq.,  vohme  3,  eeeHona  783,  78^  7S0, 1040, 10S7.; 

W.  Lair  Hilt,  for  respondent : 

On  some  point.  (Hunter  v.  BUyev,  80  711.^  248 ;  Lm 
ttal,v.Hovoy,SAlUn,S91.) 

■    'Kxua't,  3.    The  plecdings  in  this  suit  aie  the  sei 

uncDdedooinplaint,.  the  answer  thereto  and  tiie  leplioatic 
the  ansiwer.  The  complaint  and  answer  xaise  t«ro<  uaiK  iss 
1st    Did  the  appellants,  on  the  18th  da;  oi  'Fehrumrjp  1 
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by  mistake^  isseirt  and  include  in  tlie  conveyance,  execsated 
by  them  to  respondent  on  that  day,  lots  Noa.  6,  6^  7,  8 
and  9  of  block  114,  in  the  town  of  Astoria,  Clatsop  oonnty, 
OregiA,  contrary  to  the  intention  of  the  partieat  2d*  Were 
the  appellants  the  equitable  owners  of  the  lots  just  deoi^ 
nated  at  the  oomznonoement  of  this  suit?  AU  the  issues 
raised  by  tibe  answer  and  replication  are  substantially  tJ^ose 
made  by  the  complaint  and  answer.  It  is  assigned  as  error 
that  the  Circuit  Court  decreed  that  no  mistake  was  made 
by  appellants  on  the  18th  of  Eeliruary,  1860,  in  the  oonvey- 
anoe  then  by  them  executed  to  respondent  so  far  as  respeota 
lots  7,  8,  and  9,  in  said  block  114.  This  court  having  eka^* 
mined  the  transcript,  find  that,  on  the  18th  day  of  Februarys 
1860,  Welch  and  Shively  having,  prior  to  that  iime,  had  a 
dispute  respecting-  the^  title  to  a  tract  of  land  known  as 
Shively* 8  plat,  of  Ast<ma,  in  Clatsop  county,  undertoc^  to 
adjust  the  difficulty  by  deeds  and  agreements  to  divide  the 
land.  That,  by  the  terms  of  this  settlement^  Welch  was  to 
abandon  the  controversy  in  the  land  o£Bce,  and  Shively  was 
to  take  the  patent  to  the  land  from  the  tJnited  States  gorem- 
ment;  that  Shively  and  wife  were  to  convey  by  deed  to 
Welch  and  wife,  sndi  portions  of  the  land  as  were  by  the 
agreement  to  belong  to  Welch;  that  a  similar  adjustment,  as 
to  a  part  of  the  tract  of  land,  had  been  attempted  by  the  pair- 

• 

ties  on  the  13th  day  of  March,  1660,  when  each  made  a  con* 
veyance  to  the  other  of  their  respective  shares.  That  the 
settlement  of  1850,  as  far  as  it  went>  was  to  be  the  basis  of 
the  settlement  of  February  18, 1860,  except  that,  in  the  twins- 
action  of  1860,  deeds  were  to  pass  only  from  Shively  and 
wife;  that  in  the  deeds  of  1850,  the  whole  of  block  114  was 
conveyed  to  Welch  by  Shively ;  that  as  to  lots  7,  8,  and  &  iii 
that  block,  the  court  finds  that  there  was  no  agreement,  prior 
to  the  execution  of  the  deed  of  February  18th,  1860,  to  reserve 
and  except  these  lots  out  of  the  deed,  and  that  as  r^ards 
them,  that  instrument  cannot  be  charged  with  mistake. 
Hence,  tbete  was  no  erttMr  in  tktd  deei^ee  of  the  CiiMit  Court 
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in  thiA  particular.  ,  While  it  casmot  be  denied  that  t 
some  conflicting  evidence  in  regard  to  lots  7,  S,  and 
inserted  in  the  deed  by  miatake,  yet  the  weight  of  t 
was  against  that  conclusion.  To  entitle  a  party  to  tl 
of  a  court  of  equity,  reforming  a  written  inatnune 
incumbent  upon  him  to  estiabliAh  the  error  or  mistak 
by  proofs,  so  satisfactory  in  their  nature  aa  to  pre< 
question.  Equity  tolerates  nothing  Jess.  ^Further, 
be  fully  shown  that  the  part  omitted  or  inserted  in  H 
ment  was  omitted  or  inserted  contrary  to  the  intentii 
parties.  Belief  will  not  be  granted  whenever  the 
ia  loose,  equivocal  or  contradictory,  or,  when  is  its  ti 
is  open  to  doubts  and  opposing  presumptions.  (1  3\ 
tecs.  155,  157;  38  N-.  Y..  676.) 

The  seiK>nd  error  assigned  is  as  follows :  Admittii 
ror  (fa  the  first  point,  the  court  erred  in  not  deore 
awarding  the  property  in  Said  lots  7,  8  and  d  to  aj 
by  virtue  of  their  purchase  from  Charles  W,  Shivelj 
turn  purchased  them  from  Ezra  Fisher,  lespondenV 
oi  said  lots  in  said  block.  FnHi].  the  evidenoe  submi 
court  finds  tliat  the  respondent  did,  in  184r9,.  enter  in 
tract  with  fisher  to  make  him  a  quit-claim  deed  to 
referred  to,  when  he  should  aca^re  a  title  frcRn  tbi 
States  government;  that  I<isher  did  attempt  to  sell 
vey  said  lots  to  Charles  W.  Shively  on  the  30th  day 
1865 ;  that  in  April,  1881,  Charlee  W,  Shively  atten 
deed,  to  convey  them  to  John  M.  Shively,  appellant. 

It  is  admitted  that  John  M,  Shively  became  pose 
the  legal  and  equitable  title  of  the  United  States  tc 
in  dispute,  and  bad  the  title  when  the  appeUaots  i 
deed  of  1860.  Welch's  contract  with  Fisher  only  bo 
to  make  a  qutt-claim  deed  to  thecootested  lots  whei 
teceircd  n  title  from  the  United  States  government, 
title  of  Welch  to  the  lots  was  not  acquired  by  him  : 
United  States  government,  but  from  the  appellanti 
ntd  withwitheagreemeat  witli  Fishw,  nw  in  any 
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affected  by  ihe  matters  therein.  Appellant  is  not  therefore 
entitled  to  any  relief  against  the  defendant  below.  (2  John. 
CcLses^,  202.) 

Finally,  it  is  assigned  that  the  court  erred  in  orerruling 
tlie  motion,  by  appellants,  for  a  modification  of  the  decree  in 
this  suit,  so  that  the  same  should  be  without  prejudice  to  any 
otiier  subsequent  suit  or  proceeding,  for  or  concerning  said 
lotB  7,  8  and  9  in  block  114. 

We  think  the  court  did  not  err  in  overruling  the  motion, 

first,  for  the  reason  that  the  lots  named  were  not  inserted  in 

the  deed  of  1860  by  mistake ;   secondly,  because   John   M. 

Shively,  appellant,  was  the  grantee  of  the  United  States,  and 

had  the  l^al  and  equitable  title  when  the  appellants  made  the 

deed  of  1860. 

Decree  is  affirmed. 


3CILLER  BROTHEEB,  Appellants,  t.  BANK  OP 
BRITISH  COIiUMBIA,  Respondtota. 

Appeal  from  MtMnohuxh  Oovnttf. 


y"      ^^M^o  maj  oonfaw  a  Jnd^cnt  against  a  private  eorporatlflii. 

^^■^^Igment  by   odnfession   withoixt  action    requires   a    statenunt; 
^^^l^erwise,  such  a  judgment  after  action  brought. 

^^^s^^gment  hj  confession,  regular  upon  its  face,  can  only  be  im- 
1>^  cfc.ehed  by  suit  in  equity  for  fraud,  &c. 

^^x^gment  debtor,  or  his  representatives,  in  case  of  his  death,  the 
P'^!'<»per  persons  to  inject  to  the  oonaniiatloii  of  sherififs  sale. 

^^  the  2d  day  of  July,  A.  D.  1867,  the  Bank  of  British 

^^^xixtibia  commenced  an  action  in  the  Circuit  Court  of  the 

^^te  of  Oregon,  for  Multnomah  county,  against  A.  I.  Bloch 

^^d  the  Or^on  City  Paper  Manufacturing  Company,  upon 

*  promiasory  note  for  $10,000.40,  dated  Portland,   Oregon, 

^KKaicb  19th,  1867,  executed  by  said  manufacturing  company, 
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and  payable  to  the  order  of  A.  I.  Bloch,  and  by  him  indorsed 
to  the  Bank  of  Britiidi  CohiBifaia. 

The  sumiilons  was  served  on  A.  I.  Bloch  and  A.  J.  Apper- 
son,  secretary  of  the  Oregon  Oily  Paper  Manufacturing 
Company,  on  the  2d  day  of  July,  1867,  and  on  the  3d  day  of 
July,  1867,  confession  of  judgment  was  made  by  A.  I.  Bloch 
and  James  D.  Miller,  the  president  of  the  Oregon  Oily  Paper 
Manufacturing  Company,  which  confession  >  was  duly  signed 
and  acknowledged  by  the  latter  as  president  of  the  oompany, 
and  by  A.  I.  Bloeh. 

W.  W.  Page,  attorney  i&r  the  bank,  assented  to  the  con* 
Session  of  judgment  for  and  on  behalf  of  the  bank.  Where* 
upon  judgment  was  entered  against  said  defendants,  A.  L 
Bloch  and  the  Oregon  City  Paper  Manufacturing  Compuajf 
for.  $10,000.40  on  thfit  day.  Miller  Brothers  are  junior  judg^ 
ment  creditors  by  virtue  of  a  jud^ent  obtained  against  the 
Oregon  Cily  Paper  Manufacturing  Company,  on  the  18th 
day  of  July,  A.  D.  186T,  by  default^  for  the  sum  of  $1,147.12 
in  currency,  and  $289.22  in  gold  coin.  The  summons  was 
served  on  Jb/ms  P-  Miller,  presideiit  of  the  csoippany,  on  the 
9th  day  of  July,  1867,  and  judgment  wa3  entered  by  the  clerk 
in  vacation.  On  the  7th  day  of  September,  1867,  the  prop- 
erty of  the  Oregon  City  Paper  Manxif acturii^g  Company  was 
sold  by  virtue  of  an  execution  issued  upon  the  judgment  in 
favor  of  tiie  Bank  of  British  Columbia  for  $1,400,  in  gold 
coin,  to  A.  I.  Bloch.  A  notice  of  motion  by  Miller  Brothers 
to  set  aside  fuxd  vacate  the  judgment  in  favor  of  the  bank,  and 
to  oppose  a  confirmation  of  the  sale  to  Bloch,  was  duly  given, 
and  came  on  for  heairing  on  affidavits,  &c.,  at  the  November 
term  of  the  MultnomaJi  Circuit  Court. 

On  the  21st  day  of  Dectmber,  1867,  the  Court  overruled 
the  caotion  and  confirmed  the  sale.  Appellants  duly  excepted 
to  the  decision  and  appealed  therefrom  to  this  court  Miller 
Brothers  introduced  on  the  hearing  below  an  affidavit  setting 
forth  certain  alleged  fraudulent  acts  on  the  part  of  the  bank, 
Bloch,  and  the  company;  that  Bloch  was  the  real  owner  of 
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the  note,  and  that  theit  putjoeedings  were  to  Becure  Bloch  and 
defrand  Miller  Btothers,  rather  than  to  ooUeot  a  debt  due  the 
bank. 

Mitchell,  Dolph  &  Smith,  for  appellants,  claim : 

That  the  company  had  no  right  to  confess  a  judgment^ 
because  it  was  not  conferred  by  act  of  incorporation.  (Code, 
659,  section  6 ;  8edg,  on  Constitutional  Law,  339,  &c ;  4 
Peters,  U.  8.,  152,  168 ;  40  Barb.,  8.  C,  266.) 

The  statute  merely  designates  the  person  who  may  execute 
the  confession  when  the  act  of  incorporation  gives  such 
power.    (Code,  672,  235.) 

Plaintiffs  are  junior'  judgment  creditors,  and  have  a  right 
to  assail  the  judgment  by  confession,  and  that  by  motion, 
and  may  set  up  fraud.  (7  How,,  Pr.  R.,  448 ;  30  Barb.,  117 ; 
10  Paige,  ch.  243 ;  13  Wend.,  236 ;  8  Paige,  ch.  349 ;  16  Ab- 
bott, Pr,  R.,  548 ;  4  Johns.,  143.)  For  powers  of  a  corpora- 
ti<m,  see  38  Barb.,  181 ;  4  How.  U:  8.,  668 ;  8  Cranch,  U.  8., 
166 ;  2  Cow.,  678,  and  others  cited. 

As  a  judgment  by  confession,  it  is  defective  in  statement 
(2  Ogn.  Rep.,  Richardson  v.  Fuller;  9  How.  Pr.  R.,  61 ;  2 
Reman,  216;  18  Col.,  676;  30  Barb.,  117.) 

Page  d  Thayer,  for  respondents.    (No  brief  famished.) 

Kblsat^  J.  It  is  assigned  as  error,  in  the  first  instance, 
that  the  Circuit  Court  hdd  that  the  president  of  the  Oregon 
Cily  Paper  Manufacturing  Company,  above  named,  had 
authority  to  confess  a  judgment  against  the  company.  We 
think  this  objection  is  not  well  taken,  for  the  reason  that^ 
when  an  action  is  against  a  private  corporation,  confession  of 
judgment  must  be  made  by  the  person  who  at  the  time  sus- 
tcuns  such  a  relation  to  the  corporation  as  would  authorise 
the  service  of  a  summons  upon  him.  (Code,  page  201,  see- 
Hon  348.)  The  company  was  a  private  corporation.  (Code, 
668.)  The  service  "of  a  summons  upon  the  president  of  a 
private  corporation  was  attthorized  at  that  time,  and  ift  now. 


( 
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(Gen.  Laws  of  1866,  page  fl,  seeiion  54,  ntfr.  1.)  Tl 
feaeioii  of  judgment  being  by  the  proper  offioer,  the  pn 
tion  18  that  he  was  duly  authorized  (Code,  page  837,  ■ 
766,  sub.  15)  ;  and  there  being  no  proof  to  the  oontrar 
presumption  remains. 

It  is  also  assigned  as  error  that  the  Circnit  Court  hi 
atatement  of  facts  sufficient  to  authorize  a  judgment  I 
fessiou.  We  )iQ\d  that,  after  an  action  has  been  broug 
confession  need  not  state  the  facts  out  of  which  the  : 
ednesB  arose.  {Code,  page  201,  sections  247-8-9-50.) 
wise,  Bueh  statement  is  necessary.     {Sections  261-2-3.' 

The  confession  and  assent  thereto  were  in  writin( 
scribed  by  the  proper  parties  making  the  same,  anc 
acknowledged  by  each.  li  is  claimed  that  this  must 
garded  as  a  confession  of  jndgment  by  statement,  for  t 
aon  that,  on  the  part  of  t^e  bank,  it  was  so  charact 
It  cannot  be  so  regarded.  The  character  and  eSect 
confession  are  fixed  by  law;  and,  notwithstanding 
may  designate  the  transaction  by  another  name,  the  le 
iect  is  unchanged. 

It  is  again  assigned  t^at  the  Circuit  Court  erred  in 
ing  and  not  considering  the  affidavit  filed  by  Miller  Bi 
to  sustain  said  motion.  We  tlunk  the  court  did  not 
this  instance;  for  the  reason,  that  the  confession  and 
ment  were  regular,  and  can  only  be  impeached  hj  a  i 
equity  <m  the  ground  of  fraud,  ftc.  When  the  ju^ 
is  irregular,  then  a  moticai  supported  l^  aflSdavit  t 
it  aside  will  lie.     (3  Johns.  Cases,  279.) 

Finally,  as  regards  the  objections  to  the  confirmat 
sale,  the  Code,  page  217,  section  293,  svi.  1  and  2,  pR 
1.  "The  plaintiff  in  the  writ  of  execution  ahall  be  enti' 
motion  therefor  to  have  an  order  confirming  the  sale, 
tenn  next  following  the  mtum  of  the  execution ;  ot,  l 
returned  iu  term  time,  then  at  such  term,  unless  the  juc 
debtor,  or,  in  case  of  his  death,  bis  representatives  sh 
^vith  the  clerk,  ten  days  before  such  term,  or,  if  the  i 
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returned  in  teinn  tinie^  tbeci  five  days  after  the  return  thereo:^ 
his  objeetiOiia  thereta''  2.  ^^If  such  objediona  be  £led  tbe 
court  shally  notwithstanding^  allow  the  order  oonfinning  tiiie 
fsale^  unless,  osi  the  hearing  of  the  motion^  it  ahall  satisf  aetor- 
ilj  appear  that  tiiere  were  substantial  irregularities  in  the 
proceedings  oonoeming  the  sale,  to  the  probable  loes  or  injury 
of  the  party  oVjeetihg;  in  the  latter  case,  the  court  shall  dis- 
allow the  moticm,  and  direct  that  the  property  be  re-^old,  in 
whole  or  in  part^  aa  this  case  may  be,  as  upon  an  ejoecution  ro> 
ceived  of  that  date,"  The  debtor  filed  no  objections  as  herein 
provided,  and  no  irregularities  having  been  shown,  the  Cir^ 
eoit  Oonrt committ^ no'er^otriii  conflrming  ihe  sale. 

Judgment  is  affirmed. 


JAMES  F,  BYBEE,  and  T.  B.  YOUNG,  Beepondents,  r. 
THOMAS  L.  BUfeBANK,  Appellant 

Appeal  from  Mtdtnomah  Oovmiy. 

■  r  • 

1.  Money  was  deposited  with  a  stakeholder,  conditioned  that  if  the 
horae  "A"  ahonH'  wia,  the  noney  should  be  paid  to.  respondents; 
and  if  t^e  horse  ''B"  should  win,  then  it  was  to  be  paid  to  another 
party.  The  issue  between  answer  and  replication  was,  did  the 
norse  B  win  T — Held,  that  a  finding,  under  the  pleadings,  by  a  jury 
was  equivalent  to  a  finding  that  neither  horse  won;  and  either 
party. could  -vlthdmw  their  money  from  the  stakeholder.   • 

2.  Preaumptiona  ol  proper  findings  of  fact  ariaing  from  verdict. 

This  is  an  action  to  recover  money,  claimed  to  lave  been 
deposited  with,  defendant  by  the  plaintiffs,  a  part  in  gold 
coin,  and  the  remainder  in  legal  tender  notes.  The  answer 
alleges  that  the  money  sued  for,  to  wit,  $290  in  gold  coin 
and  $10  in  legal  tenders,  was  deposited  with  defendant  by 
the  plaintiffs  as  theif  part  of  a  certain  wager  of  $580  in  coin 
and  $20  in  legal  tender  notes;  which  plainti&  on  the  one 
side,   and  Jones  &  Kirk  on  the  other,  ane-h|df  by  each 
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answer^  for  the  agreement  was  illegaL  (2  Parson's  Cord., 
139v  201,  note;  4  Barb,,  524;  4  Johns.,  442.) 

The  allegations  m  the  pleadings^  taken  together,  aie  con- 
sistent with  this  finding  of  facts : 

1st  That  the  mo^^  wa9.depqdit^  with  defendant  upon  a 
wager  under  the  agreement  in  the  answer. 

2d.    Tha^t  the  r^ce  was  run. 

3d.  That  Jones  &  Kirk's  horse  did  not  beat  in  the  race; 
that  allegation  being  denied  in  the  replication. 

4th.  That  defendant  undertook,  when  the  money  was  de- 
posited with  him,  to  deliver  it  to  the  plaintiffs  on  demand. 

5th.  That  demajid  had  been  made  while  the  money  was 
in  his  han<)s,  i|nd  that  he  h^d  refused  to  deliver  it 

• 

BoisE^  J.  It  is  urged  by  the  appellant  that  if  the  jury 
found  that  Yellow  Jacket  did  not  beat  Young's  horse  it  would 
not  be  a  finding,  under  this  issue,  that  Young's  horse  won  the 
race,  for  it  is  not  so  alleged  in  plaintiffs'  replication ;  and, 
therefore,  it  would  be  an  even  race,  which  would  be  still  un- 
determined and  undecided,  and  that.liie  money  could  not  bo 
recovered  of  the  stakeholder  while  the  bet  was  pending. 

Conceding,  for  this  argmnent,  that  wagers  are  legal  and 
binding  contracts,  these  parties,  as  the  pleadings  show,  agreed 
to  run  this  race  on  the  4th  of  July,  1868,  and  that  the  win- 
ning parly  should  have  the  wager;  and  it  appears  that  the 
race  was  run.  If  the  race  was  ran  and  neither  horse  beat, 
then  it  was  an  even  race,  and  neither  party  would  be  entitled 
to  the  wager,  and  each  party  would  have  a  right  to  withdraw 
his  deposit  from  the  stakeholder. 

In  this  case  the  jury  must  be  presumed  to  have  found  that 
Yellow  Jacket  did  not  win  the  race,  and  that  defendant  0till 
had  the  money  deposited  with  him ;  for  everything  must  be 
presumed  in  favor  of  the  regularity  of  their  verdi(3t 

These  issues  beii^  determined  in  favor  of  the  plaintiff  V 
the  jinj,  we  think  be  was  entitle  to  judgment 

Judgment  is  i^^Brmed. 


Rhea  t.  Uicatiixa  Ooxfhtt. 


E,  W.  KHEA,  Appdknt,  t.  TTWATTT.T.A  CX)UN 

spondent. 
Appeal  from  Marion  Coufl^. 

1.  When  the  dnties  of  an  aaM»or  eoramenoe. 

2.  The  ^tteatar  uid  etranty  clerk  form  k  tribunal  fnim  whoa 
•i  writ  of  review  may  be  taken. 

S,  Having  sought  a  reduction  in  awenment  from  ibat  trfl 
the  decision  being  adverse  to  blm,  it  Is  too  late  for  aj 
•aek  and  obtain  redrcM  in  Oimait  Oourt  aftar  tke  lapi 
than   six   monthe. 

Ik  June,  1865,  appellant  was  the  ownw  of  850  bee 
stock  in  Lane  Counl^,  Or^on,  whidi  stock,  on  the  I 
of  June,  1865,  was  assessed  in  that  eoun^,  and  the  U 
by  appellant,  and  a  reoeipt  of  the  Aeriff  taken 
About  the  first  of  August,  1865,  the  said  band  of  a 
taken  to  Umatilla  ootin^,  Oregon,  and  kept  there 
poees  of  increase  and  sale,  and  weie  aaeefleed  there, 
lant  claims  that  said  eecond  assesament  was  ill^al,  i 
that  he  appeared  before  the  clerk  and  assemor  oi  t 
fionntiy,  at  the  proper  time,  and  made  proof  of  fonm 
'ment  and  pAjment  of  tax  thereon,  but  that  thos 
refused  to  correct  the  asseannent  hy  reoiitting  the  si 
further  claims  that  he  applied  to  the  County  Coor 
CDun^,  at  its  September  term,  1865,  and  made  full 
of  the  fads,  but  that  said  court  refused  and  tanitte 
rect  aaid  arroneoua  assesBment  Hie  tax  levied  the 
1865,  not  having  been  paid,  was  iuolttded  in  the  dt 
list  in  1867,  which  liat,  with  proper  warrant  attac 
^▼en  to  the  sheriff,  who  kvied  upon  a  pwtion  of  m 
and,  under  protest  of  appellant,  sold  the  same  and 
the  omoBDt  of  the  taxes  du&  Appellant  aoed  the  c 
ITmatilla,  in  trespass,  to  recover  damages  for  moh 
expenses,  laying  the  BQumnt  at  $1,000. 

Umatilla  county  demurred,  generally  and  specoall 
ooiiq)laint    Special  reliance  is  placed  on  the  aignn 
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npcm  the  point  ''that  the  oamplaint  does  not  state  facta  suffi- 
cient to  constitute  a  cause  of  action."  The  oourt  below  sus- 
tained the  demurrer^  and  gave  jadjpmelit  for  defendant  there- 
on, and  plaintiff  appealed  here. 

Ellsworth  i£  Walton,  for  aiq^llant 

Bonham  d  La^wson,  for  reqpondentL 
No  written  briefs  furnished. 

Wilson^  J.  The  appellant  insists  upon  these  portions  in 
his  argument:  That  the  assessment  in  Lane  county  was  a 
valid  one,  and  the  tax  levied  thereon  proper.  That  the  as- 
sessment in  Umatilla  county  was  without  authority  of  law; 
and  the  levy  by  the  sheriff,  and  sale,  were  illegal  That  Uma- 
tilla county,  by  its  agents,  having  caused  the  injury,  and  re- 
ceived the  benefits,  should  respond  in  damages. 

These  points  respondent  denies,  and,  as  a  bar  to  this  ac- 
tion, claims  that  appellant  has  mistaken  his  remedy. 

From  Ae  laws  relating  to  assessors  it  would  seem  that  their 
duties  commence  immjediately  after  the  first  Monday  in  July, 
in  the  year  of  their  election,  but  it  is  not  clear  as  to  such 
time  in  the  second  year  of  their  term.  The  question,  whether 
the  assessor  of  Lane  county  was  not  premature  in  his  assess- 
ment of  appellant^s  stock,  is  obviated  by  reference  to  the  law 
providing  for  the  taking  of  the  quinquennial  census.  Code 
682,  section  6,  reads  thus :  *T[t  shall  be  the  duty  of  assessors 
to  enter  upon  the  discharge  of  their  duties,  on  or  before  the 
10th  day  of  May,  of  each  year  in  which  they  are  required  to 
comply  with  the  provisions  of  this  act/' 

The  year  1866  was  the  year  designated  for  taking  the  cen- 
sus, and  the  assessor  was  acting  lawfully  on  the  29th  day  of 
June  in  diat  year;  and,  upon  such  assessment,'  appellant 
could  have  been  forced  to  pay  the  tax  levied. 

It  IS  of  no  importance  for  us  to  pass  upon  the  legality  of 
Ae  assessment  made  in  Umatilla  oonnly,  since  the  decision 
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here  does  not  turn  apon  the  priority  ot  peculiar  leg 
the  two  BBBesaments. 

After  ownpleting  the  aBsessment  erf  property,  the  i 
on  the  last  Monday  in  August,  site  with  the  county  cl 
board  of  equalization,  for  the  purpose  of  correcting 
ments,  as  to  raluation,  &&,  at  which  time,  if  it  appe 
any  property  has  been  twice  assessed,  or  assessiMl  be; 
actual  value,  the  quasi  board  shall  adjudicato  upon  tbi 
and  make  all  proper  correctiqns.  This  '^  the  only 
known  to  our  laws  having  auy  such  original  jurisdict 
authorily.  The  conduaitai  to  whidi  they  come  uj 
proper  matter,  as  to  valuation,  &^,  is  in  the  nature  of 
meut,  and  is  entered  aa  a  m&Uer  of  record  upon  th 
ment  roll.  From  their  supe:  vision  the  roU  goes  to  the 
Court  to  serve  as  a  basis  lor  the  levy  of  tazea,  and  the 
ity  of  that  court  over  tim  roll  for  corrections  extends 
formal  matters.  The  quasi  board  of  equalisation  passa 
upon  the  whole  asiwssment  roll,  and  it  is  their  decisi 
the  value  of  all  property  prepared  for  taxation. 

We  tbink  the  clerk  and  asseaaor  constitute'  a 
upon  whose  decision  a  revision  may  be  had  under 
673,  pa^e  295  "/  '^  Oode,  which  reads ^  thus: 
party  to  any  process  or  proceeding  before  any 
officer  or  tribunal  may  have  the  decision  thereof  i 
for  errors  therein,  as  in  this  title  prescribed,  i 
otherwise."  The  last  clause  of  section  580,  page  296, 
chapter  provides:  "In  no  case  shall  the  writ  be 
unless  the  application  therefor  be  made  within  six 
from  the  date  of  the  decision  or  determination  con 
of."  The  clerk  and  assessor  sit  as  a  tribunal  afte; 
notice  has  been  given  that  they  will  then  make  an 
ment  of  va1uati<His,  and  any  aggrieved  properly 
ought  to  appear  and  seek  redress  for  wrongful  or  ii 
assessments.  When  they  do  so  seek  a  correction  and 
satisfied  with  the  decision,  the  law  provides  qo  other 
but  to  avail  themselves  of  the  writ  of  review;  and 


Sept  1868]       Rhea  v.  Umatilla  County.  8.01 

within  six  months  after  the  decision.  Suppose  for  a  moment 
that  appellant  could  have  sought  redress  by  a  decision  of  the 
County  Court,  as  he  claims  to  have  done,  and  there  received 
an  adverse  decision.  By  section  875,  page  8dT  of  the  Code, 
"the  decisions  of  the  court*'  (the  County  Court)  in  tb^  trans- 
action of  county  business  "shall  only  be  reviewed  upon  the 
writ  of  review  provided  by  this  Code.'*  Appellant  avers 
that  in  due  time,  in  the  fall  of  1865,  he  made  application  for 
redress  to  both  the  derk  and  assessor^  and  to  the  County 
Court,  and,  in  both  tribunals  the  decision  was  adverse  to  him. 
He  made  no  opposition  to  that  decision  until  in  the  year  1867 
when  the  sheriff,  armed  with  a  warrant  for  the  collection  of 
the  delinquent  taxes  of  1865,  seizes  and  sells  his  properly 
for  those  taxes.  Foir  two  years  an  adverse  decision  has  stood 
unreversed.  That  decision  w«b  upon  record  as  though  it 
were  a  judgment^  and  the  tax  warrant  was  literally  an  execu- 
tion issued  on  it  It  seems  to  us  that^  having  a  proper  and 
speedy  remedy  at  hand  by  which  his  rights  could  be  protected 
the  appellant  has  suffered  an  adverds  decision  by  a  tribunal 
having  proper  jurisdiction  to  mature  into  a  finality ;  and  ia 
now  too  late  to  daim  what  he  then  might  well  he^te  done. 

If  this  ocmclusion  be  true>  the  sheriff  of  Umatilla  county 
had  a  valid  process  based  upon  a  proper  adjudication ;  and  ii 
so,  he  certainly  committed  no  trespass  by  seizing  such  a  por^ 
tion  of  appellant's  property  as  would  realiie  on  sale  thd 
amount  of  taxes  due. 

In  coming  to  these  oondusions  we  find  it  unilecessaiy  to 
pass  upon  any  question  as  to  the  form  of  the  action. 

We  lihink  the  ajppellant  has  no  proper  standing  in  court  i& 

this  C886i» 

Judgment  ii  affirmed. 


HOGAiT   Y.   WyMAH. 


PATRICK  HOGAH,  Respondent,  v.  PHILIP  Wi 
W.  H.  TIDD,  and  GEORGE  P.  WEEN,  ^peUi 

Appeal  from  MvUjumiah  Cotmty. 


1.  A  wJtBMS  to  a  will  it  not  diaqualiAed  thercbf  froin  taldiij 

the  wilt,  a  trust  eatnt«,  in  which  he  has  no  beneQcial  intei 

ft.    Where  the  legal  estate   la  vested  in  the  enecutors  merely 


Ok  die  23d  of  Ao^et,  18«e,  Patrick  Hogao,  the  K 
ent,  being  id  poeaeasion  of  lot  six,  in  bloi^  twenty^ft 
the  city  of  Portland,  filed  his  complaint  against  the 
lants  to  qniet  his  title  to  said  lot,  as  against  the  appelli 

In  1860,  Daniel  H.  Lovnedale,  then  the  owner  of  t 
conveyed  it  to  aaid  G.  P.  Wren ;  and  Hogan  alleges,  i 
port  of  hie  title,  that  Wren  sold  the  same  to  Tidd  & 
son,  and  delivered  to  them  possession  of  the  premisi 
failed  to  execute  to  them  a  deed.  The  consideration 
sale  by  Wren  was  work  performed  for  him  by  Tidd 
derson.  That  Anderson  sold  his  interest  to  Tidd ;  I 
B.  F.  Starr;  Starr  to  McNnlty,  and  McNultj  devis 
said  premiaea  to  McCormick  &  O'l^eill,  as  trustees  i 
nse  of  the  Roman  Catholic  chnrch,  with  fall  power  I 
trustees  to  sell  the  same  for  the  use  and  benefit  o 
diuroh.  The  said  trustees  took  possession,  under  sail 
and  sold  the  aaid  lot  to  the  plaintiff,  who  took  poM 
It  ia  alleged  that  the  possession  has  accompanied  this 
of  title  all  the  time  since  the  sale  by  parol  from  W: 
Tidd  &  Anderson. 

In  October,  1865,  Wren  and  wife  conveyed  aaid 
defendant,  Wyman,  for  the  consideration  of  two  hi 
ddlars,  which  conveyance  plaintiff  claims  was  frau 
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and  void  as  agahist  him,  and  that  Wjanan,  at  the  time  of 
this  conyejanoe  ta  him  had  notice  of  his,  Hogan's^  equities 
in  the  premiae^ 
Decree  helow^  for  respondenl 

W,  W.  Chapman,  Esq.,  for  Tespondent^  daams  that: 
1st.   Payment  of  purchase  money  and  delivery  of  poaiefr' 
sion  entitles  the  party  to  conveyance. 

2d.  All  the  right  of  Mrs.  McNulty  passed  to  ihe  deviflees 
by  the  will,  and  they  eould  aell  without  farther  oorders  or  con- 
ditions. 

* 

HiU  d  Mulky,  for  appellants: 

Allowing  that  the  possession  of  Hogan's  tenant  alone  was 
notice  to  Wyman,  it  was  only  notice  of  the  deed  from  Mo- 

•  •  • 

Cormick  &  O'Neill,  and  that,  when  iaxamined,  failed  to  show 
title  in  the  grantee.  (Wyncoop  v.  Cowing  et  dl,,  21  TTi.,  670; 
Bates  V.  Ncrcross,  14  Pick.,  234;  8  V.  8.  Dig.,  66.) 

As  to  executor's  sale,  riatute  of  1855,  page  345,  sections  6, 
7,  8 ;  page  850,  section  1 ;  page  362,  sections  20-8-4-5-6 ;  18 
Wend.,  466;  15  Wend.,  450;  8  Barb.,  841.  As  to  devisees 
who  are  witoesses  to  the  will,  statute  of  1865,  po^^  38$,  ^e(^ 
tions  38-9  and  42;  3  Barb.,  410;  ^.  Johns.,  811;  1  Johnson's 
Cases,  IQS;  2  Id.,  814. 

'  * 

Boiss^  J.  The  case  presents  a  question  of  fact  which  must 
be  determined  from  the  evidence;  and  this  oourt  finds 'tha:t 
the  equities  of  the  respondent,  as  above  stated,  are  fully  sup- 
ported by  the  efvidence ;  and  that  Wyman,  at  the  time  of  his 
purchase  from  Wren,  had  notice  of  these  equities  belonging 
to  the  plaintiff. .  .  :/      r 

As  to  the  lezeciitian  of  the  will  of  Mrs.  MclTuIty,  it  iii 
daimed: 

1st  ThatfM^orttUeky  being  a  tntoess  t(v  the  will,:ocnild  no| 
take  a  trust,  estate  \xp4m  it;  tha^  witnesaes  to  wills  aie 
qualified  by  the  iSicrfttis,  jMt^a  888. .1 . ,  ,  ...   ,,  , 
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As  McCdnnick  had  no  betietfielal  interesf  in  the 
bat  wsa  meral;  a  conduit  to  pase  the  pio^rt;  to  tb( 
we  think  he  had  no  such  interest  as  would  disqnalif; 

2d.  That  the  executors  did  not  qualify  by  giving  b 

This  we  think  was  unneoessary ;  as  the  property  ' 
them  1^  the  will,  they  had  the  l^al  estate  and  couli 
it,  to  fulfill  the  trust  impooed  on  them. 

It  was  unnecessary  for  them  to  make  a  repoi%  of  t 
to  the  Probate  OourL 

Tbi»  was  m  trdat  estate,  and  it  is  the  peculiar  d 
court  of  chancery  to  see  that  the  trust  is  properly 
by  the  trustees ;  and  tie  court  will  not  allow  a  tros 
for  the  want  of  trustees  to  execute  it  Suppose  this  '. 
left  to  endow  a  collie,  tfae  property  might  have  rem 
the  handiB  of  the  trustees  and  their  succeaaors  for  mai 
and  then  been  sold  for  the  benefit  of  the  institutit 
ezigiencies  should  demand,  ai^d  those  proceedings  wo 
been  without.lhe  jurisdiittitHi  of  the  Probate  Court 

The  decree  i»  afl 


JAMES  B.  STEPHENS.  Appellant  v.  JOSEPS  I 
Itespondent 

Appeal  from  Multnomah  Couniy. 

He  nMUnatlon  to  »  Mle  of-  u.  fcrir  franchJM  md  thnai     ' 

Cantor  and  hiB  Fminilj  Bfasll  h»,ye  all  their  ferrying  ■ 
rrj  free  from  all  chargw  ot  demands  foteVer." — Held,  i 
those  nvrda,  tha  Krantor  night  enga^  in  a^  ordiaai] 
and  enforce  oii  rignt  of  ferriage. 

IiT  March,  1861,  Stephens  was  the  owner  (^  a  f ca 
ehise  awdBS  Willaniette  rivet  at  Portland,  in  Mi 
county;  which  franchise  he  then  sold  to  Knott,  resc 
ibe  indenture  of  s^,  si^neid  l^  bo^  partiea,  the  rigf 
tibge  K»  himself  and  family,  on  th«  boats  erf  Edbfl^  1 
tee,  free  of  diaige  forever.  '■      ' 
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The  words  oi  the  reservation  are  ''that  said  Jaznes  B. 
Stephens  and  his  family  shall  have  all  their  ferrying  acrofis 
said  ferry,  free  from  all  charges  or  demands  forever."  Some 
time  in  March,  1868,  a  person,  claiming  to  be  the  servant  of 
Stephens,  demanded  a  crossing  at  said  ferry  with  certain 
loads  of  lumber,  and  was  refused,  and  Steph^as  brought  this 
action  to  recover  for  the  non-compliance  of  Knott 

It  aj^ars  from  the  report  of  the  case,  that  at  this  time^ 
1868,  Stephens  was  the  owner  of  a  saw-mill  on  his  land,  on 
the  east  bank  of  the  Willamette  river,  opposite  Portland,  and 
that  he  owned  timber  adjoining  said  mill ;  that  he  had  a  con: 
tract  with  one  New  to  the  effect  that  New  was  to  run  said 
saw-mill,  cut^  and  haul  the  logs  at  his  own  expense,  and  de- 
liver the  lumber  on  the  mill  yard.  Stephens  was,  by  the  agree- 
ment, to  take  the  lumber  from  the  mill  yard,  and  deliver  it 
in  the  city  of  Portland,  at  his  own  expense  v  when  the  lum- 
ber was  to  be  sold,  and  the  proceeds  divided  equally  between 
Stephens  and  New.  Stephens  hired  one  Quile  to  haul  this 
lumber  tor  Portland,  at  a  certain  stipulated  price,  he,  Steph- 
<*ns,  agreeing  to  pay  the  ferriage, 

Ejiott  obtained  a  judgment  in  the  Circuit  Court  for.  ooet^ 
and  Stephens  brings  the  case  here  on  appeaL 

Logan  &  Shattuch,  for  appellant 

D.  Friedenrich,  Esq.,  for  respondent 

Boise,  J.  By  the  contract  Stephens  was  to  haul  this  lum- 
ber to  Portland.  He  could  have  hauled  it  with  his  own 
teams  the  same  as  any  otlier  product  of  his  farm,  if  he  had 
been  engaged  in  furnishing  vegetables  for  the  Portland 
market  It  is  true  that  New  had  an  interest  in  the  lumber 
when  it  was  in  Portland,  but  he  had  no  interest  in  the  haul- 
ing for  that  was  the  business  of  Stephens  alone,  and  it  made 
no  difference  to  New  who  paid  the  ferriage.  Stephens  and 
New  had  a  common  interest  in  the  lumber  when  in  the  market 
prepared  for  sale ;  but  they  had  no  common  interest  or  oUi- 

2  Oregoa — ao 
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gation  in  the  manniactariDg  and  deliver; ;  each  liad  I: 
arate  part  to  perform.  Suppoee  New  had  owned  on 
dred  thousand  feet  of  Inmber  on  the  east  bank  of  tli 
Umette  river,  and  Stephens,  being  a  teamster,  had  con 
to  haul  it  at  three  dollars  per  thousand  to  Portland 
oonld  claim  ferriage  under  sach  a  contract,  then  lie 
claim  it  as  well  if  he  had  agreed  to  haul  for  one-third 
half  of  the  Inmber,  there  would  be  no  difierenoe  in  th 
dple. 

The  question  now  IB  whether,  undw  the  reservation 
deed  of  Stephens  to  Enott,  Stephens  would  be  entitled 
gage  in  tiie  general  busineBs  of  hauling  for  hire  aoro 
feny.  The  words  of  the  reservation  are  general  and 
broadest  signification ;  no  limitation  is  specified,  and 
parties  had  undertaken  to  include  all  ordinary  bosii 
which  Stephens  should  engage,  they  could  not  have 
more  apt  language  to  convey  sueh  a  meaning.  We  are 
fore,  ctf  the  opinion  that  the  hauling  of  the  Iimiber,  un< 
drcumstances  shown  in  the  report  of  this  case,  comes 
vrithin  the  meaning  of  the  reservation,  and  that  by  iti 
Stei^eitB  waa  entitled  to  have  it  ferried  by  Enott 

The  judgment  is  tevta 


STATE  OF  OREGON  ex  rel.,  SCHOOL  DISTRIC 
29,  Besposdent,  v.  IE8TER  HULIN  et  aL,  Appel 

Appeal  from  Lane  County, 

L   ScTtooI  dlstrloti  are  public  mrpontldna  coming  under  MOt 

page  237  at  the  Code, 
ft.   An  Bction  for  the  purpoM  of  annullins  their  aorponttive  i 

mnit  b«  b^Qn  by  direction  of  th«  goveriLor  of  iha  SUta. 

This  action  was  iHought  to  set  aside  a  school  distri 
poration,  No.  S8,<<tt  the  relation  of  school  district  No.  i 
to  have  its  corporate  existence  declared     void,    for     i 
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irregularities  alleged  to  exist  in  the  proceedings,  by  \^hicli 
said  district  Jifo,  88  was  laid  out  and  organized. 

Ellsworth  d  Dorris,  for  appellants,  allege  as  error  below: 
2d.   The  action  is  commenced  against  the  clerk  and  direc- 
tors of  school  district  No.  38,  contrary  to  law,  as  will  appear 
from  the  answer  of  defendants  below,  appellants  herfe,  which 
is  not  desired  by  plaintiffs. 

That  by  section  352,  page  237  of  the  Code,  the  actioA  must 
be  brought  by  and  with  the  consent  of  the  governor. 

Strahan,  Walton  &  Willis,  for  respondent^  claim  that  the 
action  is  not  commenced  as  alleged,  but  against  certain  per- 
sons assuming  to  act  as  a  corporation. 

Boi8x^  J.  Withont  proceeding  to  consider  the  alleged  ir- 
regularities complained  of  this  court  is  of  the  opinion  that  the 
action  was  not  l^ally  instituted  in  the  court  below,  so  as  to 
give  that  court  jurisdiction  of  the  subject  matter  of  the  con- 
troversy. School  districts  are  public  corporations,  and  their 
corporate  existence  cannot  be  annulled  except  as  provided  in 
section  852,  page  287  of  the  Code,  and  the  action  for  that 
purpose  must  be  directed  by  the  governor  of  the  State. 

His  official  sanction  does  not  appear  to  have  been  given  in 
this  case. 

The  court  below,  therefore,  having  no  jurisdiction  to  try 
the  case,  its  judgment  is  erroneous  and  must  be  reversed. 


K.  a  PARTLOW,  Respondent,  v.  WILLIAM  SINGER, 
CHARMAN  &  WARNER,  AppeUanta. 

Appeal  from  OlacJeamaa  County. 

1.  The  Statute,  section  25,  page  144,  reviyes  the  old  mle,  that  a  pay- 
ment by  one  joint  debtor  or  jolott  eontractor,  on  the  indebtedness, 
leyives  the  liability  ae  to  all. 
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2.   Id  caw  of  a  p 
to  run  from  tl 

pAjtTLOw  commencecl  this  action  in  die  County  C< 
Clackamas  county,  againat  defendants,  on  a  prcmiisaoi 
executed  by  defendants  to  him  on  the  first  day  of 
1859.  The  complaint  sets  out  a  payment  of  ten  dol 
said  note,  March  25th,  1661 ;  the  suit  was  commenced 
25th,  1967.  To  this  complaint,  defendants,  Chan 
Warner,  demurred  on  the  grounds:  lat.  That  the 
had  not  been  commenced  againatthedefendant3,Cham 
Warner,  within  the  time  limited  by  law;  and  2d.  T] 
complaint  did  not  state  facts  aufBcient  to  constitute  i 
of  action.  On  the  argument  of  the  demurrer  it  was 
ted  by  both  parties  that  the  payment  of  ten  doUars,  mei 
in  the  complaint,  was  made  by  defendant  Singer  wiUi< 
knowledge  or  consent  of  the  other  defendants,  Char 
Warner,  or  either  of  them.  This  admission  was  ent< 
record,  and  so  found  by  the  court  in  its  decision  of  tb 
The  court  overruling  the  demurrer,  the  defendant,  Ch 
the  only  one  served  with  process  elected  to  stand  t] 
whereupon  the  court  gave  judgment  for  the  plaintifil 
fendant  appealed  to  the  Circuit  Court,  and  thete  th( 
ment  below  was  affirmed,  and  defendant,  Charman  I 
the  case  here  (m  appeal. 

8.  Sudat,  Esq.,  for  appeUanta: 

1st  A  payment  by  one  joint,  or  joint  end  sercral  R) 
a  promissory  note,  in  that  note  does  not  in  any  wise 
the  other  signers:  Van  Kcuren  v.  ParmeUe,  2  Corns. 
Shoemaker  v.  Benedict,  11  N.  Y..  176;  Winchell  v. 
18  N.  Y.,  558 ;  BeU  v.  Morrison,  1st  Peter^  U.  8. 
451 ;  2  Parsons  on  Cont.,  p.  368-9-e&-I,  Ac. ;  11  Mm 
138;  20  Tex..  77;  11  Fo^r  N.  H..  21»,  and  authori 

2d.  The  admission  of  one  of  two  joint  contractors 
when  they  are  not  partners,  cannot  deprive  the  other 
defense  when  both  are  sued  on  the  contract.  (2  Corns., 
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3d.  That  section  2&,  page  144  of  our  Code  wDl  virtually 
repeal  fleetiaii  34,  same  page,  if  any  other  oonstruction  ia  put 
upon  it  than  is  given  in  New  York  to  seotdon  24, 

Johnson  d  McCawn,  for  respondent: 

The  only  reasonable  construction  of  our  statute  (section 
25,  above),  is  that  a  payment  by  one  joint  maker  of  a  prom- 
issory note,  without  the  knowledge  or  express  consent  of  the 
others,  takes  it  out  of  the  statute  of  limitations  as  to  all  the 
makers,  when  the  payment  is  made  after  the  note  is  due.  Win- 
chell  V.  Bowman,  21  Barb.,  448 ;  V.  8.  Dig.,  vol,  20,  sections 
326-7-8,  page  649 ;  19  Ark.,  692 ;  9  Conn.,  496 ;  88  Maine, 
179 ;  14  Pick.,  387 ;  Whiteaker  v.  Sice  et  al.,  9  Minnesota, 
13y  baaed  upon  a  statute  precisely  like  ours. 

BoiSE^  J.  From  the  statement  of  the  case,  the  only  queiGH 
tion  for  determination  by  this  court  is,  did  the  payment  by 
Singer  made  March  25,  1861,  so  renew  the  note  as  to  take  it 
out  of  the  operation  of  the  statute  of  limitations  ?  Were  our 
own  statutes  silent  on  this  subject,  we  think  there  is  no  doubt 
that  the  weight  of  authority  is  that  a  payment  on  a  note,  by 
one  of  two  joint  makers,  does  not  operate  to  renew  the  note 
as  to  the  other  joint  obligor,  who  was  not  privy  to  the  pay- 
ment. 

It  has  been  held  in  New  York  that  "there  is  no  mutual 
ngency  between  joint  debtors  by  reason  of  their  joint  con- 
tract, which  will  authorize  one  to  act  for  the  other  so  as  to 
vary  the  liability/'  Such  has  been  the  settled  law  in  that 
State  since  the  case  of  Van  Keuren  v.  Parmelee,  2  Ooms., 
528,  decided  in  1849.  The  same  doctrine  has  been  held  by 
the  Supreme  Court  of  the  United  States,  in  Bell  v,  Morri- 
son, 1  Peters,  851,  where  that  court  says  that,  after  the  disso- 
lution of  a  partnership,  one  partner  cannot  bind  his  co-part- 
ners by  a  new  promise  to  pay  a  debt,  which,  without  such* 
piomiae,  would  be  barred  by  the  statute  of  Iimitati<»ia.  In 
England,  it  was  held  that  a  part  payment  by  one  of  several 
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original  joint  debtors  or  contractors,  either  of  prineipi 
interest,  upon  the  original  debt,  revives  the  remedy  a^ 
tiie  other  parties,  although  they  are  sureties  only.  (Chi 
Cord.,  834.)  The  same  doctrine  was  held  in  Harylaud 
in  Massachusetts;  but  in  the  latter  State  the  rule  has 
changed  by  statute.  It  has  been  strenuously  urged  ii 
argument  that  our  statute  can  be  so  construed  as  not  to 
throw  the  doctrine,  now  bo  well  established  by  the  weigl 
modem  authority,  "that  a  promise  or  payment  by  one 
contractor  does  not  bind  his  coKx>ntractors  so  as  to  n 
their  liability;"  and  this  is  the  sole  question  here.  Thi 
quires  an  esamination  of  section  25,  page  144,  of  ihe  i 
which  provides:  "Whenever  any  payment  of  prineipi 
interest  has  been  or  shall  be  made  upon  an  ezisUng  ooni 
whether  it  be  bill  of  exchange,  promissory  note,  bon( 
other  evidence  of  indebtedness,  if  such  payment  be  mad 
ter  the  same  shall  have  become  due,  the  limitation  shall 
mence  from  the  time  the  last  payment  was  made." 

In  this  case  the  note  was  due  at  the  time  of  Uie  payi 
The  statute  is  silent  as  to  the  several  liability  of  the  ] 
making  the  payment,  and  any  obligor  to  a  note  may  pro] 
make  a  payment  on  it;  and,  as  the  statute  fixes  the  time  ' 
the  limitation  shall  commence,  we  think  it  was  the  intei 
of  the  legislature  to  revive  the  old  rule,  reviving  liabili^ 
all  on  a  payment  made  by  one  of  several  joint  debtors, 
do  not  see  how  any  other  construction  could  be  put  up 
without  violating  the  ordinary  interpretatiou  of  langnaj 

Ordinarily,  the  statate  begins  to  run  when  the  note  is 
in  this  case  the  statute  fixes  the  tdme  at  the  date  of  the 
payment,  and  suc^  plain  language  can  have  no  other  si| 
cation.  With  the  same  statute,  such  is  the  rule  in  Hinnc 
('ft  Minti.,  18.)  We  think,  therefore,  that  the  judgma 
the  court  below  waa  in  scoordence  with  the  rtatataa,  uid 
-afiSnued. 
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OEEGON  lEON  COMPAJSTT,  Appellant,  t.  J.  0.  TBUIr 

LIKGEB^  Bespondent 

Appeal  from  Clackamas  County. 

1.  A  &  B  eonveyed  to  0  a  water  power,  kc,,  thus:  '^ith  all  the 
water  privilege  which  can  be  obtained  (by  'C)  by  building  a  dam 
below  the  saw-mill  of  B,  and  to  flow  back  the  water  to  the  foot 
of  the  present  overshot  wheel  of  B/a  mill,  and  to  use  aU  the  water 
which  naturallv  fUnce  below  eaid  miU  in  eaid  stream,  vnohetruct^ 
hy  A  d  Bj'kc,  — Held,  to  mean  the  water  as  it  flows  in  the  stream 
below  from  the  saw-mill,  when  tiie  same  was  in  operation. 

Iir  1864,  respondent  and  one  A.  A.  Durham  were  the  own- 
ers of  Sncker  ci'eek  and  Sucker  lake,  of  which  it  is  the  outlet. 
Sucker  lake  is  about  two  miles  long  and  one-fourth  of  a  mile 
wide.  Sucker  creek,  flowing  from  the  lake,  empties  into  the 
Willamette  river  at  Oswego,  in  Clackamas  oounly,  and  is  a 
smaU  stream  in  summer;  and  the  distance  from  Sucker  lake 
to  the  Willamette  river  is  but  a  few  hundred  yards. 

At  the  time  of  making  the  contract^  the  proper  oonstruo- 
tion  of  which  is  in  controversy  in  this  case^  there  was  a  dami 
across  Sucker  creek  at  the  point  where  it  issues  from  the 
lake;  by  means  of  which  dam,  the  waters  of  the  lake  were 
raised  some  eight  or  nine  feet  When  the  winter  rains  pre- 
vailed the  dam  was  filed ;  and  the  water  propelled  a  saw* 
mill,  then  belonging  to  said  TruUinger  and  Durham.  The 
water  so  saved  in  the  wet  season  was  sufficient  to  run  the 
said  saw-tnill  during  the  dry  season,  and  was  a  valuable 
water  power,  and  was  so  considered  by  Trullinger  &  Durham. 
Being  so  possessed  of  said  water  power  and  mill,  and  being 
the  riparian  owners  of  said  lake  and  creek,  they  entered  into 
a  written  contract^  or  conveyance  by  which  Trullinger  and 
wife,  and  Durham  and  wife  conveyed  to  one  H.  D.  Qieen  m 
piece  of  land  near  the  mouth  of  said  creek,  and  below  theiv 
said  sawmill  and  dam,  ^^together  with  all  the  water  privilege 
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on  Sucker  creek,  the  outlet  of  Sucker  lake,  Which  ca 
obtained  b^  building  a  dam  above  the  land  described 
as  above  stated),  and  below  the  said  DurhamV  aaw-mill 
point  to  be  selected  by  the  said  Green,  his  heirs  and  ass 
he  having  the  right,  which  is  hereby  granted,  to  com 
and  maintain  a  dam  of  any  length  and  height  and  to 
back  the  water  to  the  foot  of  the  present  overshot  whi 
said  saw-.mill ;  and  the  right  at  all  times  to  use  all  the 
which  naturally  flows  below  said  saw  mill  in  said  strean 
obstructed  by  the  parties  of  the  first  part,  Iheir  heirs  ai 
signs." 

Afterwards  Green  conveyed  his  interest  to  the  plaii 
who  have  constructed  a  dam,  and  built  and  put  in  opei 
a  blast  furnace  for  the  reduction  of  iron  ore;  and  va 
waters  of  said  ere^  tor  the  porpose  of  operating  tbei; 
chinery ;  and  it  appears  that  it  was  for  the  purpose  of 
ing  these  works,  that  the  land  and  water  power  were 
dased  of  defendant  and  Dnrfaam. 

The  further  statement  of  the  case  is  found  in  the  opi 

Wm.  Strong,  B$g.,  and  Logan  A  ShatUidi,  tor  appel 
No  authorities  eited. 

MitckeU,  Dolph  £  Smith,  for  respondent: 
The  owner  of  the  land  upon  a  stream  not  navigable 
reasonable  use  of  the  water,  and  may  build  a  dam,  and  o 
the  momentum  of  its  fall  upon  bis  own  land.  (3  Kent  t 
489 ;  2  HiU.  Real  Ett.,  101,  102  <ind  108 ;  2  WaOtb. 
Est.,  section  40.) 

Where  the  owner  of  an  entire  estate  sells  a  pi»1ioii 
purchaser  takes  the  portion  sold  with  all  the  benefits, 
Mbject  to  aU  the  burdens,  which  appear  at  the  time  of  si 
belong  to  it,  as  between  it  and  the  part  retained  l^  the 
dor.  21  N.  Y.,  605,  and  oases  tbere  cited. 
-  In  oo&straing.&e  deed  the  oourt  will  resort  to  ezb 
circumstasoes,  &c  (1  BotIk,  68B;  8  Bath.,  79;  18  ^ 
669;  i  How.  Pr.  B..  817.) 
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The  court  will  look  at  the  whole  instrument  and  there 
gather  the  true  meaning.      (2  driven,  781.) 

General  words  are  restrained  by  the  particular  occasion. 
(18  Johns:,  420;  5  Cowen,  468.) 

The  literal  import  of  words,  when  inconsistent  with  the 
evident  intention  of  parties,  will  be  disregarded.  {Kelly  v. 
Upton,  8  Duer,  291,  809.) 

Boise,  J.  Appellant  contends  that  by  the  tenns  of  this 
conveyance,  it  has  a  right  at  all  times  to  enjoy  the  natural 
flow  of  the  water  in  said  creek,  unobstructed  by  the  defend- 
ant's dam;  that  is  to  say,  that  the  words,  "which  naturally 
flows  below  said  saw-mill  in  said  stream,  unobstructed  by 
said  parties  of  the  first  part,''  &c.,  mean  as  the  same  was  in  a 
state  of  nature.  If  this  view  should  be  entertained  as  correct, 
then  the  defendant  and  Durham  sold  to  Green  all  their  con- 
trol  over  the  water  in  said  lake  and  creek,  and  in  effect 
abandoned  their  saw-miU  and  dam,  and  water  power  apper- 
taining thereto.  If  this  were  the  understanding,  why  the 
words  in  the  conveyance,  b'miting  Green  to  the  right  to  build 
his  dam  at  a  point  below  said  saw-fnill,  and  also  limiting  him 
to  flow  water  by  his  daxn,  only  to  the  foot  of  his  overshot 
wheel  of  his  saw-mill  ?  These  reservations  and  limitations 
are  inconsistent  with  the  theory,  that  it  was  the  intention  of 
the  parties  to  the  conveyance  to  convey  away  to  Green  the 
control  of  the  water  at  and  above  said  saw-milL  We  think 
the  court  below  gave  the  right  construction  to  the  convey- 
ance, and  that  the  words,  ^^which  naturally  flows  below  said 
mill  in  said  stream,"  mean  the  water  which  flowed  from  said 
mill  when  the  same  was  in  operation.  Any  other  construo- 
tion  would  necessarily  defeat  the  objects  of  the  conveyance ; 
for  the  evidence  shows  that  without  the  aid  of  the  defendant's 
dam  to  husband  the  waters  of  the  wet  season,  the  water 
power  of  plaintiff  would  be  comparatively  uselises^  not  being 
Buflicient  to  run  the  machinery  during  the  summer. 

Judgment  is  affirmed. 


State  of  Oeeoom  v.  Hats. 


STATE  OP  OBEGON,  Reapondent,  v.  SANFORD 
and  B.  H.  TAPP,  Appellants. 


Error  to  Lane  County. 

1.  On  Ui  action  on  an  undertaking  for  bail,  it  was  not  error 
the  discharge  bj  parol  of  <kfend«nt. 

2.  A  atatutory  undertaking  for  bail  it  not  a  reeogniuuiee, 
simple  promise  to  pay  mone;  on  certain  conditions. 

S.  When  the  undertaking  has  been  signed,  and  a  formal  jusl 
completed  in  presence  of  the  magistrate,  It  is  sufficient. 

4.  It  was  not  a  subatantial  error  to  permit  the  magiatrata  at 
of  trial  to  append  his  eerUSeate  to  the  undertaking. 


This  action  ia  brotight  upon  an  alleged  violation 
part  of  defendants  of  their  undertaking  as  bail  in  a  c: 
action. 

The  judgment  of  the  CirtTuit  Court  was  in  favor 
plaintiff  for  the  amount  expressed  in  the  undertaking 
and  costs.     The  defendants  appeal. 

One  K,  G,  Pry,  had  been  held  to  answer  upon  a  di 
assault  with  a  dangerous  weapon.  The  defendants  sub 
an  undertaking  which  was  in  the  form  prescribed  in 
267  of  the  Criminal  Code.  The  undertaking  was  dal 
aubscribed  hy  the  defendants  aa  sureties  in  the  preae 
the  magistrate  taking  the  bail.  These  defendants  at  tli 
time  justifying  as  such  hail  by  affidavit,  duly  aubscril 
Bwom  bj  them  before  the  magistrate  and  by  him  c«: 
The  undertaking  waa  received  by  the  magistrate,  and 
upon  the  defendant  was  discharged,  and  the  ma^strati 
mittcd  the  undertaking,  with  the  other  papers  in  the  i 
(he  Circuit  Court  in  accordance  with  section  411  of  tbi 

The  magistrate  neglected  to  certify  in  writing  that 
dertaking  was  taken  and  acknowledged  before  him, 
made  no  written  order  dii-ecting  the  sheriff  to  discba 
defendant 
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On  the  trial  of  the  cause  the  Cireoit  Court  permitted  the 
plaintiff  to  prove  by  parol  that  the  defendant  was  discharged 
at  the  time  the  undertaking  was  signed;  this  is  assigned  as 
error. 

The  court  in  the  course  of  the  trial  permitted  the  com- 
mitting magistrate,  who  was  present^  to  append  to^  or  endorse 
upon  the  undertaking  his  certificate  that  the  undertaking  was 
taken  and  acknowledged  before  him,  which  is  also  assigned  as 
error. 

The  appellant  also  assigns  as  error  the  instruction  to  the. 
jury  that)  'Hf  the  undertaking  was  signed  in  the  presence  of 
the  justice  an  acknowledgment  was  not  necessary/' 

W.  B.  Willis,  Esq.,  for  appellants : 

The  undertaking,  when  filed  in  the  Circuit  Court,  is  a 
matter  of  record  and  cannot  be  amended  in  a  collateral  pro- 
ceeding.    (4  Denio,  534-6-8-9  and  44;  2  Johns.  Chan.,  205.) 

The  gist  of  this  action  being  matter  of  record,  it  must  be 
proven  in  that  form  alone.  (4  Met.,  423.)  Section  267  and 
268,  pp.  485  and  486  of  the  Code,  require  that  the  undertak- 
ing be  signed  by  the  sureties  in  the  presence  of  the  magistrate 
taking  the  bail  and  acknowledged  before  him,  and  he  must 
append  thereto  his  certificate,  &c.  (4  Denio,  437 ;  4  Iowa, 
302;  3  Iowa  189;  1  Oregon,  308.)  The  discharge  of  the 
prisoner,  the  allowance  of  bail  and  acknowledgment  of  the 
sureties  are  material  facts,  and  must  be  alleged  in  the  com- 
plaint and  proven  by  record. 

/.  F.  Watson,  District  Attorney: 

The  making  of  the  indorsements  is  a  ministerial  act,  not 
judicial ;  defendants  have  done  all  necspssary  acts.  These  acts 
are  apparent  from  the  complaint  and  bond,  and  the  answer 
expressly  admits  the  execution  of  the  bond,  and  defendants 
are  estopped.  Issues  raised  by  answer  are  immaterial.  The 
bond  shows  defendant  Fry  was  admitted  to  bail.  (4  Iowa, 
303.)  Objection  concerning  justices'  entries  immaterial 
(Statutes,  685,  sec.  6,  sub.  12;  Statutes  478,  see.  216.) 
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promise  of  future  payment,  the  party  becoming  surety 
required  to  acknowledge  a  past  Indebtedneaa,  or  in 
•wards  to  confess  a  judgment.  The  record  thug  made 
produced  as  evidence  to  sustain  the  action  directed  to  1: 
menced,  is  held  to  be  conclusive.  In  those  cases  it  ht 
still  required  that  ihe  form  should  be  "an  aoknowlet 
of  indebtedness  to  the  people"  or  the  Stata  (People  t 
dell,  6  HUl.  506.) 

The  undertaking  prescribed  by  our  Statute  is  ra 
difEerent  in  form  and  subetance  and  retains  nothing 
nature  of  the  confession  of  a  judgment  or  a  rec(^nizai 
is  a  simple  contract,  a  conditi<»al  promise  foT  the  pi 
of  money,  to  be  sued  upon  as  is  a  bond  or  promissoiy  i 

In  such  an  undertaking  when  is  the  contract  con 
When  it  is  signed  by  the  parties,  placed  in  the  hands 
magistrate,  and  the  defendant  discharged ;  or  when  tli 
istmte  shall  have  appended  his  certificate ! 

The.  law  positively  requires  a  justification  by  afBda 
fore  the  defendant  has  a  strict  right  to  hie  discharge, 
has  never  been  held  that  the  want  of  the  affidavit  can 
up  as  a  defense  in  an  action  upon  the  undertaking. 

The  law  makes  it  the  duty  of  a  magistrate  to  certify 
a^nowledgment  of  a  deed,  and  he  may  be  liable  if  1 
lects  or  declines  to  do  so ;  but  the  deed  is  good  betw( 
parties  before  he  certifies.  In  case  of  a  deed  the  oer 
of  acknowledgment  is  taken  as  proof  of  the  execution, 
has  never  been  held  that  in  the  absence  of  a  certificate 
case  of  a  defective  one,  it  is  error  to  prove  the  ezecut 
parol. 

When  a  party  cwnes  before  a  conwuitUng  magistra 
deliberately  subscribes  to  such  a  promise  as  is  set  out 
undertaking,  and  makes  the  formal  affidavit  of  juatij 
as  bail,  he  cannot  in  good  faith  set  up  that  he  has  m 
■acknowledgment.  He  thus  makes  all  the  acknowle< 
the  statute  expressly  requires  of  him,  all  that  the 
■ieeme-  to  contemplate,  and  all  that  is  consistent   wi 
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nature  of  the  transactioin.  When  the  agreement  is  sigiied, 
and  in  consideration  of  the  promise^  the  defendant  is  dis- 
charged, the  contract  is  made  and  ocMnpleted;  new  rights  are 
Acquired,  new  obligations  are  assumed,  and  there  is  no  reason 
^^y  the  failure  of  an  officer  to  perform  a  subsequent  minis- 
"^^Mal  act  should  invalidate  the  contract. 

The  case  in  30  Gal.,  627,  is  cited  as  maintaining  a  contrary 
pinion  f^om  that  here  expressed. 

The  instrument  under  consideration  in  that  case  is  called 

A  i^oognizance  in  the  legislative  act  that  provides  it,  and  it  is 

evident  that  the  court  so  treated  it,  ksid  based  the  opinion 

^j>€>zL    that  view  of  the  instrument      There  is  no  reason  to 

'^bitih:    the  eourt  would  have  come  to  the  same  conclusion,  if 

^e    ixLfitrument  under  consideration  had  been  deemed  to  be, 

/te   tJ^e  undertaking  in  this  case,  simply  a  conditional  pi'om- 

^    ^ox^  the  payment  of  money  at  a  futuije  time. 

^"^ti.  atever  reasons  there  may  be  under  the  Criminal  Code 

.     '^•fci^Q.t  State  for  the  conclusion  arrived  at  in  regard  to  the 

^^^'^vx!inent  under  consideration,  the  courts  of  that  State  have 

^^S    Ixeld,  in  regard  to  undertakings  in  civil  cases,  which  are 

^  ^t:-^Ljitially  like  the  one  here  presented,  and  in  regard  to 

0    ^^x«J^  bonds,  that  parties  executing  them  cannot  take  advan- 

.^^^  ^^:f  want  of  compliance  with  the  statute  in  certifying,  jus- 

^"^^^^S*  approving,  &c.     Such  subsequent  acts  being  treated 

*    ""^^^t^  essential  to  the  binding  force  of  the  contract.  (People 

^'  ^^^Tvards,  9  Cal,  293 ;  Dore  v.  Covey,  13  lb.,  506 ;  Peo- 

^^    ^-    Carpenter,  T  lb.,  4tOS.) 

^^  also  Turner  v.  BUlagram,  2  lb,,  522,  and  McDermott 

^^ell  et  al.,  4  Tb.,  118,  as  to  the  propriety  of  allowing  a 

"r^"^^    who  has  had  the  benefit  of  the  contract  to  raise  similar 

■^^e  case  of  People  v.  Kane,  4  Denis,,  534,  cited  by  agpel- 
>""*v-t^    sustains  the  views  here  expressed  in  regard  to  the  dif- 

5^^<i^  between  a  simple  contract  and  a  recognizance,  and 
^    ^"^"B  that  the  reason  for  the  rules  of  practice  applicable  to 

^^^^^gnizances  totally  fails  when  applied  to  this  case.    Per- 
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mittiiig  die  mag;iBtrate  to  append  bis  certificate  at  the 
wu  not  an  error  affecting  a  Bubstautial  Tig^it,  ud.there 
error  in  the  ebarge  to  tlie  joiy. 


The  jadgment  ihoDld  be  affi 


ALTAN  FLA17DEBS,  Resptrndent,  t.  WIIXIAU  K. 

Appellant 

A.ppetd  from  UmatOta  Oounly. 

WImo  ft  Un  al  lUtoB  of  kdsoant  to  flled  aniat  sMtion  M  of  ttx 
if  tbt  Buu*  ba  deemed  iiuufficient  or  defectiTe  by  the  other 
tb*  proper  prkctioe  to  to  move  that  the  une  be  nutda  nor*  'i 
or  defliut*. 

FLAJtsBBS  sned  lab  on  an  account  for  gooda,  waret 
annexing  to  the  complaint  a  ocmdensed  bill  of  items,  j 
ing  them  to  aome  extent  Ish  served  a  notice  upon  Flai 
ooousel  to  furnish  a  specific  bill  of  items.  No  such  bil 
given  to  Ish  or  his  coimseL  XJpoa  the  trial,  counsel  f< 
pellant  objected  to  the  introduction  of  any  testimony 
the  specific  items  <^  goods,  cm  the  ground  that  no  lull  of 
had  been  furnished  after  notice  served.  The  court 
overruled  the  objection  and  admitted  the  testimony.  1 
lanta'  counsel  excepted  to  tbe  ruling  and  appealed  bii 
here,  judgment  having  been  given  for  respondent  belc 
verdict 

O.  Hwnaum,  Baq.,  for  appellant 

/.  K.  Kelly,  Esq.,  for  respondent 

Bt  tkb  CoiTBT.  The  Code,  page  189,  eecHon  82,  pro" 
"A  party  may  set  forth  in  a  pleading  the  items  of  an  ac 
Hierein  alleged,  or  file  a  copy  thereof  vith  the  plea< 
verified  by  his  own  oatb,  ka.  If  he  do  neither,  he 
deliver  to  the  adverse  par^,  within  five  daya  after  a  de 
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tliereof  in  writing,  a  copy  of  the  account,  verified  as  in  libis 
section  provided,  or  be  precluded  from  giving  evidence 
thereof.*^ 

A  bin  of  items  of  a  general  character  had  been  made  a  part 

of  the  complaint,  as  provided  in  that  section,  and  respondent 

liad  80  far  complied  with  the  statute  that  he  oould  not  be 

deemed  as  in  default     If  the  bill  of  items,  so  in  the  record, 

was  deemed  insufficient  or  defective  by  the  adverse  party,  we 

think  his  remedy  was,  not  in  treating  the  bill  filed  as  of  no 

moment,  but  ill  moving  that  the  same  be  made  more  definite 

and  certain.  By  thb  last  clause  in  section  82,  the  oOurt  was 

authorized  ''to  order  a  further  account  when  the  one  filed  or 

delivered  is  defective/' 

• 

I  We  think  the  Cirouit  Court  ruled  properly  and  the  judg- 
iQent  is  affirmed. 


i/'OjSaS  CATLOT,  Bespondent,  v.  JOSEPH  KNOTT, 

Appellant 

'Appeal  from  MvUnofnah  O&wmtjf. 

^       ^ra^'fc^nrast  Is  allowed  on  mutual  aooounts,  except  after  tbo  lettlemettt 
^         -<"'>migare<rf  tacl  the  itrikfaig  of  a  balance.. 


r,  iB  his  eoimplaint,  avers  that  Enott  was  indebted  to 

i^wrenee,  on  ia  verbal  oontract,  in  the  sum  of  one  bun- 

^md  fifty  dollars,  for  labor  and  services,  and  suies,  as 

of  Lowrenoe,  with  a  written  order  from  hinu  The 

(icibciiF^i^   jg  brought,  both  on  an  exptess  contract  for  that  fom, 

2J^^    ^    fuanhtm  meruit j  averrixlg  the  services  to  be  worth  the 

^  .^^^  two  hundred  and  fourteen  dollars,     Ejaott  answered, 

^et^'^^j^ig  ffQgjjx  oo&traet  with  Lawrence^  and  averring  that,  if 

(^  CBiach  contract  existed^  it  waa  a  joint  one  with  several 

^^^^^f^^Uy  including  Enott,  and  dependent  upon  a  condition, 

iB^  if  Lawienoe^  m  aa  attorn^,  should  g»iii  m  certain  law 
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suit,  ^en  pendittg,  be  should  hare  $150;  otberwiae,  n 
and  daimed  a  payment  qf  |20. 

The  record  shows  that  a  demand  waa  made  upon 

for  the  whole  amounit  and,  that  without  farther  words, 

'  said  he  had  paid  Lawrence  $20.      In  Justice's  Court 

had  judgment  for  $214.25.   On  appeal  in  Circuit  Co 

obtained  judgment  for  $182.30,  being  principal  and  h 

Two  grounds  of  error  are  principally  relied  on:  : 

1st  That  there  was  no  evidence  of  an;  assignn 
plaintiff  by  Lawrence,  of  the  claim  sued  on;  and, 

3d.  That  the  verdict  was  for  a  greater  amount  thai 
be  rendered  hy  law. 

8toui  A  Reed,  for  appellant: 
7  Hill.  57t ;  Stor^  on  BHU,  secRon  8 ;  13  Johru.,  2 
Pick.,  163. 

John  GcUlin,  Esq.,  for  respondent; 
^'wwwwonOoni.,  881;32P«fc.,  S91;7  Wind.,  Id 

Waaom,  J.  We  think  that  the  finding  of  the  jury 
olnsive  of  any  ~j]4)«ation  ad  to  ibe  real  contract  betwe 
parties,  and  tbey  must  have  found  the  averments  in  tb 
plaint  as  suhatantially  proven.  It  waa  not  neoessaj 
any  written  order  frcmi  Lawrence  ^ould  be  offered 
denee ;  it  wag  sufficient  if  the  jury  were  satisfied  that 
was  ibe  real  owner  of  the  claim,  by  pnndiaBe,  for  a  yi 
consideration. 

It  does  not  appear  from  ihe  record  here,  tiiat  tiie 
ever  had  any  distinct  understanding  or  agreonent  aa 
amount  of  indebtedness  oo  the  one  side,  or  of  daim 
other.  In  fact,  though  Knott  daiilis  hs  had  paid  La- 
twentf  dollars,  be  denied  any  indebtedness,  and  seei 
think  he  onght  to  recover  that  amooat  back.  Plainti 
claimed  for  the  whole  amonnt,  althou^  from  the  pie 
thei«  was  this  p^mwt  made.     It  is  nty  erident  the 
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•no  mutual  underBtanding  as  to  any  oertain  amount  of  differ- 
ence between  them. 

The  Code,  page  755,  section  one,  provides:  ^^That  the  rate 
of  interest  in  this  State  shall  be  ten  per  centum  per  annum^ 
and  no  more,  on  all  moneys^  after  the  same  become  due  on 
judgments  and  decrees  for  the  payment  of  money;  on  moneys 
received  for  the  use  of  another,  and  retained  beyond  a  rea- 
sonable tisne  without  the  owner's  consent,  or  on  money  due 
upon  the  settlement  of  matured  accounts,  from  the  day  the 
balance  is  ascertained,  &c.,"  The  mode  of  settling  matured  ac- 
counts  involves  the  examination  of  the  same  by  the  parties, 
and  the  arrival  at  an  understanding  of  the  amount  remaining 
due  from  the  one  party  to  the  other*  as  an  adjustment  thereof. 
It  becomes- a  settlement,  tod  in  such  cases  only  is  interest 
allowed  to  ran.     We  think  this  ease  develops' no  soch  action 
of  the  parties,  and  no  such  nmtual  understanding,  and,  of 
course,  no  interest  accrued.  The  court  below  erred  in  allow- 
ing the  claim  for  interest 

The  judgment  should  be  modified,  and  respondent  only 
'^cover  the  amount  of  one  hundred  and  Airty  dollars. 


W.  CRAIG,  Appellant,  v.  JOSEPH  MOSIEE> 

Bespondent 

Appeal  from  Marion  County. 

reoorder  of  the  city  of  Salem  is  00  officio  a  Jtstiee  of  the  psaoe 

Kthin  the  city  limits. 

i     ^  "^^)ii»tniction  of  section  S88  of  the  Code  as  applicable  to  sneh  officer. 


to  sued  Mosier  on  an  account  for  thirty^ight  dollars. 
"f^  «ctioD  ^  broiight  before  C.  K  Terry,  recorder  of  the 
C^^y    ^^f  Salem,  county  of  Marion,  and  ex  officio  justice  of  the 


^>*aig  resides  within  the  eity  of  Salem^  Mosier  within  the 
^t^inct  of  Abiqua,  in  the  same  county.    Service  was  exe- 
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cuted  by  Wiley  Chftpman,  as  city  marBfaal  and  constal 
feDdaot  made  default,  and  judgment  wsa  rendered  fo: 
for  thirty-eight  dollars.  Defendant  then  sued  ont  a 
review,  and  in  the  Circuit  Court  obtained  a  reversal 
judgment,  and  Craig,  plaintiff  below,  appealed, 

Bonham  &  Lawaon,  for  appellant : 

lat  The  charter  of  Salem  made  die  recorder  a  ju 
tbe  peace  within  the  city  of  Salem. 

2d.  As  such  justice  he  had  juriedictiim  hereof.  (J 
Harris,  2  Oregon,  1866 ;  art.  4,  wc.  8S,  OotuMution 
gon;  Howard's  N.  T.  Code,  49,  85.) 

WiSiams  d  WiUia,  for  reipondent: 
That  defendant  did  not  reside  within  Ae  Umitt  of  1 
of  Salem,  and  was  not  found  therein. 

WiLSOH,  J.  Thia  court  has  decided  in  the  ease  o 
*.  Harrit,  1866,  that  the  l^slatJTe  assembly  couU 
fnlly  make  the  reoorder  of  a  city  a  justice  of  the  peace 
the  city  limits  and  the  only  queaticm  presented  here 
Buch  creation  place  him  within  &e  general  prorisiona 
relating  to  justices  of  the  peace,  and  give  him  as  ampt 
diction  1  Ey  Statute,  amended  section  883,  Laws  o] 
page  40,  except  for  the  recovery  of  a  penalty  or  for 
"the  juriadiction  of  «  Justice's  Court  does  not  depen 
where  the  cause  of  action  arose,  provided,  that  the  p 
or  defendant  shall  reside  in  the  precinct  where  the  a< 
oommenced;  or,  perstmal  service  can  be  had  on  the 
ant  in  any  precinct  in  the  county,  and  if  tbe  defen< 
not  reside  in  the  State,  the  action  may  be  commenced 
|»eoinet  in  the  State."  If  the  recorder  became  invea 
aet  of  the  legislature,  with  full  jurisdiction  as  a  joatio 
peace,  then  there  ia  no  doubt  that  this  action  was  p 
brought  and  determined.  It  beoomes  a  mere  matter 
struotion  of  the  sectitm  888. 


no 
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granting  chartere  to  citiesi  and  in  creating  mtpucipal 

oox^poirationfi^  the  legislative  assembly  do  not  intend  to  Bever 

ttt^    jK>litical  relations  already  existing,  that  a  citj  within  a 

^^xai3.tj^  is  now,  territorially  and  politically,  ad  formerly,  a 

P€a.3r^    oi  the  oounty,  still  liable  for  its  share  of  the  public  bnr- 

^^:z2^      ^and  only  obtains  certain  local   rights,    such    as   better 

^^3ci;^:ro>-Trement  of  highways,  onore   protection   against   danger 

^J^<J.     <i.£mage  from  fire,  disease,  violence,  etc,  with  the  power 

^o    ;f>Ti  rn^  local  laws  applicable  to  the  new  State,  not  inconsistr 

ent    ^^^ith  general  ones.   So  its  officers  are  local  in  their  juris- 

aictixczfc-iK:!.  they  exist  because  of  the  charter,  where  that  fails 

^^^y    <:^«ase.    Within  the  prescribed  boundary,  the  incumbents 

^*     "^^^:>ae  offices  are  clothed  with  sufficient  authority  to  exer- 

^f^^:illy  the  powers,  and  perform  all  the  duties  thereof,  and 

re.     The  legislature  can  confer  upon  lie  city  recorder 

X>^:>wer8  of  a  justice  of  the  peace,  and  his  duties  will  be 

^,  "^^^^tly  consistent  with  both  offices,  but  these  powers  only 

^    ^v^ithin  such  territorial  limits  as  are  given  to  him  as  re- 

^,   ^^^**.    These  qtum  special  laws  are  to  be  construed  strictly. 

.     .  ^    change  existing  states  and  conditions,  institute  new  re:- 

'^^  Q,  and  must  be  subject  to  the  construction  consequent 

s  thus  operating. 

think  he  is  a  justice  of  the  peace  only  by  reason  of  a 

ipal  constitution ;  when  he  ceases  to  be  recorder,  he  is 

~7     "^^^^^^iger  a  justice  of  the  peace.     When  he  resigns  the  office 

^      ^"^^^^order,  he  need  not  resign  that  of  a  magistrate.  He  per- 

the  duties  of  a  magistrate  only  where  he  may  act  aB 

er. 

^^I^pose,  as  is  often  the  case,  that  a  city  is  created  out  of 

f^  ^^^^     of  several  counties.     These  counties  have  governments 

^X^^ndent  of  each  other;  the  officer  of  one  has  no  author^ 

^^^^  the  other,  except,  as   may  have  been  expressly  and 

^^_^^^.lly  provided.    The  residents  in  that  city  may  each 

carry  on  the  relations  to  their  respective  counties,  and 

^^  i    those    consequent    upon    the    municipal    condition. 

^  *^^    ireoorder  of  such  a  city  would,  under  the  construction 


to   1 


m 
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in 
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claimed  b^  appellant,  be  a  justice  of  the  peace,  with  a 
diction  extending  over  several  counties,  and  co-ext«nsiii 
their  limits.  Such  an  c^Sce  is  inconsistent  with  the  g 
law.  His  residence  within  the  citr  is  in  one  of  these 
ties ;  he  could  not  vote  for  the  county  officers  in  the  < 
he  is  not  liable  to  general  taxation  save  in  his  own.  £ 
son  of  the  city  charter  he  enters  into  new  relations  wil 
zens  of  other  counties ;  is  intereeted  in,  and  liable  to 
ions  and  laws  affecting,  alike,  territory  in  these  coi 
but  this  is  only  because  of  the  charter.  We  think  th( 
ter  was  intended  to  restrict  the  authori^  of  «  recorde: 
justice,  to  the  city  limits.  When  a  person  resides  or 
within  the  corporate  limits^  he  becomes  for  the  time 
subject  to  the  local  laws  in  force  there;  may  be  proe 
for  riding  upon  the  sidewalks;  be  served  with  any  ] 
authorized  by  law;  be  sued  before  any  officer  having 
diction,  and  have  the  judgment  enforced  against  him. 

With  this  construction,  the  process,  issued  hy  the  re 
in  this  case,  was  inoperaSve  in  Abiqoa  precinct,  and 
not  compel  the  appearance  of  Mosier.  Hosier  hs 
placed  himself  within  the  jurisdiction  of  that  officer  an; 
than  would  a  citizen  of  Polk  county,  in  an  action  he 
magistrate  in  Marion  county,  when  he  bad  never  croae 
Willamette  river  eastward. 

It  is  not  necessary  to  say  anything  about  the  service 
sirmmons.  The  marshal  had  no  greater  jurisdicticm 
service  than  had  the  recorder  over  the  case. 

The  recorder  is  only  justice  of  the  peace  within  tl 
limita,  and  the  court  below  properly  interpreted  his  t 
ity. 

Judgment  !■  iffin: 
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.  JOHNSON  and  J,  D.  DEMENT,  Executors  of  Ae 
JEatate  of  ^m.  C.  DEMENT,  deceased,  Appellants,  v. 
rn'HE  CITY  COUNCIL  OF  OREGON  CITY,  Be- 
jspondent 

Appeal  from  Clachamas  Covnby. 


Thx. 


^*         "JL^-Kie  poBsession  and  control  otbt  property,  if  an  estate,  by  an  ezee- 
"^^.^C^^r  are  those  of  an  owner,  for  purposes  of  assessment  and  taxa- 

^'         ^-■-"'^fcie  aiiua  of  invisible  and  intangible  personal  property  is  with  the 
<*  ^^ner. 

'-         ^^'^'^tes,  mortffages,  fte.,  of  an  estate  being  under  the  control  at  an 
:«cutor  living  in  an  incorporated  city,  though  the  same  may  be 
^3>osited  outside  the  city,  are  liable  to  assessment  and  taxation  for 
Kvporate  purpoees  by  thie  eitgr- 

FTiirFS^  afl  executors  of  the  eatate  of  Wm.  C.  Dement^ 
*7,  had  in  their  possession  $80^000  in  the  shape  of  notes 
lortgages^  upon  which  the  city  council  of  Oregon  City 
to  be  assessed  and  collected  a  tax  amounting  to  $270. 
ippellants  claimed  that  this  property  was  not  liable  to 
/^^^^ment  and  taxation  by   the   corporate   authorities,    and 
^     ^     l)rought  this  suit  to  recover  back  from  the  city  the  tax 
.       ^^<^ted.      The  facts. as  they  appear  in  the  findings  of  the 
'^^  it  Court  are  substantially  thus: 
•    C.  Johnson,  one  of  the  executors  of  said  estate,  at  the 
,^^    '^^     of  the  death  of  W.  C.  Dement,  and  ever  since,  has  re* 
^        ^^     in  Oregon  city;  and  at  his  office  in  said  city  the  busi- 
^^^^    of  said  estate  is^  and  always  has  been  mainly  and  princi- 
^         ^^5^    conducted.   John  D.  Dement,  the  other  executor,  at  the 
^  '"'^^    of  W.  C.  Dement^  also  resided  in  Oregon  city,  and  con- 
to  reside  there  and  in  Portland,  until  he  removed  to 


^1 

^^^     ^Francisco,  California,  in  1866,  where  he  now  resides. 


since  he  left  this  State  said  Johnson  has  exercised  the 
control  and  management  of  the  business  of  the  estate. 
This  $80,000  was  money  loaned  by  said  executors  which 
^waa  evidenced  by  certain   promissory   notes  and  mortgages 
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taken  bj  said  executors,  and  were  in  the  actual  custody  of 
said  W.  C.  Johnson  until  a  short  time  before  the  assessor  of 
said  corporation  commenced  the  assessment  for  1867,  when 
Johnson  took  said  notes  and  mortgages  and  deposited  them  a 
short  distance  outside  the  city  limits;  he  retained  the  con- 
trol of  them  for  all  purposes,  and  the  right  to  the  actual  poo- 
aession  of  them  at  any  moment,  and  collected  interest  on  them 
in  all  respects  precisely  as  he  did  when  they  were  in  his  of- 
fice. From  these  facts  the  Circuit  Court  found  as  a  conclus- 
ion of  law  that  appellants  oquld  not  recover  in  the  action. 
Plaintiffs  appealed. 

W.  0.  Jchnson,  Esq.,  for  appellants : 

The  city  charter  only  auliiorizes  the  council  to  levy  a  tax 
upon  property  actually  within  the  city  limits.  {Hoyt  v.  Oom^ 
of  Taxes,  23  N.  Y.,  224;  New  Albany  v.Meehin,3  ZnA, 481 ; 
WUhey  v:  Oity  of  Pekin,  19  HI.,  160;  Johnson  v.  Otty  of 
Lexington,  14  Monroe,  648;  Cutting  v.  Hall,  21  Vermont, 
162;  29  Cal,  583.) 

8.  Huelat,  Esq.,  for  respondent: 

W.  C.  Johnson  was  the  sole  acting  executor,  and  had  the 
same  property  in  the  goods  of  the  deceased  that  the  principal 
had  when  living.      (1  Black.  Com.,  11  Book,  426.) 

The  charter  provided  for  levying  taxes  upon  all  real  and 
personal  property  actually  within  the  corporate  limits  of  the 
city,  made  taxable  by  law  for  county  or  territorial  purposes. 

By  statute,  an  executor  shall  be  assessed  for  all  personal 
property  held  by  him  in  sudi  representative  character. 

By  statute^  personal  estate  includes,  among  other  things, 
'^moneys  and  gold  dust  on  hand  or  on  deposit,  either  within 
or  without  the  State ;  all  debts  due,  or  to  become  due,  from 
solvent  debtors,  whether  on  account,  contract,  &c/' 

That  the  siiits  of  invisible  and  intangible  personal  property 
is  with  the  owner,  and  nowhere  else;  it  is  the  debt  that  ie 
taxable  and  not  the  security.    (16  Cdl.,  167;  28  Cal.^  188.) 
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P^iM,  J.  The  question  for  decision  here  is,  whether  this 
thirty  thousand  dollars  due  the  estate  on  notes  and  mortgages 
was  liable  to  assessment  and  taxation  under  the  authority 
granted  to  the  city  council  by  the  act  of  incorporation.  It  is 
claimed  that  it  was  not;  because,  it  is  said  that  it  was  not 
actually  within  the  corporate  limits  of  the  city  at  the  time  of 
the  assessment  and  levy  of  this  tax.  The  act  of  incorporation 
provides  that  the  city  council  shall  have  power  to  levy  and 
collect  taxes  for  general  corporation  purposes,  upon  all  real 
and  personal  property  actually  within  the  corporation  limits 
of  said  city,  made  taxable  by  law  for  county  and  territorial 
purposes.  {Svbdiv.  2,  sec.  2,  art.  4  of  Charter.)  Article  6, 
sec.  4  of  the  Charier,  speaking  of  the  duties  of  assessors,  says 
he  shall  make,  at  a  time  mentioned,  "a  correct  list  of  all  the 
real  estate  within  said  city,  and  the  personal  estate  of  all  cit- 
izens thereof,  with  the  valuation  thereof,  which  he  shall  cer- 
tify and  return  to  the  city  council."  Said  list  and  valua- 
tion thereof  shall  be  made  in  the  "manner  prescribed  by  law 
for  assessing  and  collecting  county  and  territorial  taxes." 
The  State  law  provides  that  an  executor  or  administrator 
"shall  be  assessed  for  the  real  estate  held  by  him  in  such  rep- 
resentative character,  at  the  full  valuation  thereof,  and  for 
all  personal  property  held  by  him  in  his  representative  char- 
acter."    (Sec.  19,  p.  895,  Code.) 

Section  3,  pa^e  894  of  Code,  provides  that  the  terms  per- 
sonal estate  shall  include,  among  other  things,  "money  and 
gold  dust  on  hand,  or  on  deposit,  either  within  or  without 
this  State,  all  debts  due  or  to  become  due  from  solvent  debtors 
whether  on  account,  contract,  note,  mortgage  or  otherwise." 
After  the  removal  of  John  D.  Dement  from  the  State  to  the 
city  of  San  Francisco,  his  co-executor,  W.  C.  Johnson,  evi- 
dently became  the  sole  executor  of  this  estate  for  any  and  all 
purposes,  connected  with  the  taxation  of  the  property  belong- 
ing to  it  within  this  State ;  and,  therefore,  we  think  the 
property  of  this  estate  was  properly  and  legally  assessed  in 
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his  name  in  his  representative  character  of  executor.  (Sec. 
«,  p.  895,  Code.) 

The  whole  of  this  thirty  thousand  dollars  was  money 
loaned  out,  and  was  a  debt  or  debts  due  the  executors  on  notes 
and  mortgages;  and  that  W.  C.  Johnson,  who  had  beccHue 
the  actual  and  sole  executor,  bad  control  of  them  and  resided 
and  kept  his  office  within  the  corporate  limits  of  the  city. 
While  the  assessment  was  being  made  by  the  corporate  au- 
thorities, these  notes  and  mortgages  were  temporarily  depos- 
ited outside  of  the  corporation  limits,  and  therefore  it  is 
claimed  that  they  were  not  achtdlly  within  the  city  limits ; 
but  we  apprehend  this  could  make  no  difference,  as  it  is  the 
debt  that  is  taxable,  and  not  the  notes  and  mortgages;  they 
are  merely  the  evidence  of  or  security  for  the  debt  or  debts 
due  the  executor.    (16  Col.,  167 ;  28  Col.,  188.) 

We  are  aware  it  has  been  held  in  a  number  of  States,  that 
personal  properly  of  a  visible  and  tangible  character  may  have 
another  situs  than  that  of  the  residence  of  the  owner  for  the 
purposes  of  taxation;  yet  it  seems  to  have  been  universally 
held,  that  property  of  the  invisible  and  intangible  character, 
such  as  debts  due,  choses  in  action,  &C.,  is,  and  must  necessar- 
ily, from  the  nature  of  the  properly,  be  with  the  pers(m  of  the 
owner.  Then,  W.  C.  Johnson  being  the  sole  acting  executor, 
and  the  legal  owner  of  the  debts  due  this  estate,  and  his  resi- 
dence and  place  of  business  being  within  the  corporate  limits 
of  this  city,  we  hold  that  this  $30,000  is  personal  estate  actur 
ally  within  the  corporate  limits  of  the  city,  within  the  mean- 
ing of  the  words  of  the  charter,  and  therefore  liable  to  assess- 
ment and  taxation  f <Nr  general  corporate  purposes. 

Judgment  is  aflmied. 
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JOHN  D.  BOON,  Appellant,  ▼.  JOHN  B.  MoCLANE, 

Bespondent 

Motion  on  Appeal  from  Clackamas  County. 

1.  The  jurisdiction  of  the  Supreme  Cknirt  of  this  State  ie  oniy  ap- 
pellate  and  reviaory, 

2.  A  final  decree  haying  been  rendered  in  thia  court  in  1863^  and  a 
mandate  sent  to  the  court  below,  and  one  of  the  parties  having 
died  in  1864,  this  court  will  not  now  entertain  a  motion  to  substi- 
tute the  heira  and  representatiTes  of  deceased  and  make  them 
parties. 

At  the  September  term  of  this  oourt  in  1863  this  Buit  stood 
for  hearing  on  an  appeal  from  the  final  decision  of  the  Cir- 
cuit Court  of  Clackamas  County,  and  a  revision  of  that  de- 
cision was  then  made  in  this  court  bj  rendering  a  final  decree 
against  the  respondent,  John  B.  McClane;  from  which  de- 
cision he  sued  out  a  writ  of  error  from  the  Supreme  Court 
of  the  United  States.  In  1864,  and  before  this  writ  of  error 
reached  a  hearing  in  that  courts  John  D.  Boon  died.  This 
fact  coming  to  the  knowledge  of  that  courts  and  no  steps  hav- 
ing been  taken  there  to  have  the  heirs  of  Boon  made  parties, 
that  Supreme  Court  dismissed  the  writ  of  error  for  that 
cause,  and  sent  a  mandate  to  this  court,  with  direction  to 
carry  out  its  decree.  Before  that  mandate  was  filed  in  this 
court,  respondent  by  his  attorneys.  Strong  &  Smith,  filed  his 
motion  asking  that  Martha  J.  Boon,  and  the  other  heirs  of 
John  D.  Boon,  specifying  them  by  name,  be  made  parties  to 
this  ^uit  in  place  of  J.  D.  Boon,  deceased.  A  special  appear- 
ance was  made  for  Henry  D.  Boon,  one  of  the  heirs^  and  re- 
sistance miide  to  the  granting  of  the  motion. 

.  Strong  d  Smith,  for  the  mqiion. 
Williams  d  KeUy,  contra. 
No  printed  briefs  filed 
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Pbim,  J.  The  court  is  of  the  opinion  that  thi&  motion 
should  he  overruled,  for  the  reason  that  this  court  has  no 
jurisdiction  to  entertain  it  This  Supreme  Court  has  no 
jurisdiction  except  such  as  is  given  it  by  the  Constitution  of 
the  State.  The  first  part  of  section  six,  of  article  seven  of 
that  instrument,  is  in  these  words :  "The  Supreme  Court  shall 
have  jurisdiction  only  to  revise  the  final  decisions  of  the  Cir- 
cuit Court,''  etc  This  is  pkdn  and  suffiicient,  it  seems  to  us, 
without  further  comment.  It  will  be  readily  seen  that  the 
jurisdiction  of  this  court  is  only  appellate  and  revisory,  and 
without  any  original  jurisdiction  whatever.  The  final  decision 
of  the  Circuit  Court  was  before  this  court  on  appeal,  at  the 
September  term,  1868,  and  its  revisory  powers  were  then  ex- 
hausted by  making  a  final  determination  of  the  case  in  this 
court,  and  sending  its  mandate  to  the  Circuit  Court,  with 
directions  to  carry  out  its  decree. 

Section  87,  of  the  Code,  page  146,  is  cited  by  counsel  for 
respondent  to  sustain  this  motion ;  but,  it  will  be  seen  at  once, 
that  this  section  is  inapplicable,  for  two  reasons:  First, 
because  this  suit  is  not  pending  in  this  court;  and  secondly, 
because  the  application  to  review,  if  the  suit  were  pending, 
was  not  made  within  one  year  from  the  death  of  John  D. 
Boon,  as  that  section  provides.  For  these  reasons  the  motion 
is  overruled. 

Justices  Boise  and  Wilson  did  not  participate  in  this 
hearing,  having  been  counsel  in  the  original  casa 


SAMUEL  STANNIS,  Eespondent,  v.   D.  W.   NICHOiL- 

SON,  Appellant 

Appeal  from  Benton  County. 

m 

1.  A  Judffment  beoomes  a  lien  upon  real  estate  from  the  time  of  its 
dockaSng,  lubjeet  to  the  kno¥ni  equitable  lighte  of  otli«re  In  the 
premieee. 

2.  What  would  be  notice  sufficient  to  put  a  pufdiai#r  upca  inquiiy. 


I 

I 
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S.  A  purehftfler  with  full  knowledge  or  notice  of  equitable  rights  will 
not  be  permitted  to  protect  himself  against  those  ri|^ti;  but  his 
title  will  be  postponed  to  them. 

This  suit  in  equity  was  instituted  to  quiet  the  title  and 
poBsession  of  Stannis,  the  respondenty  to  a  certain  pieoe  of 
land,  containing  about  eighty  waeea,  situated  in  Benton 
county,  Oregon. 

In  September,  1858^  W.  J.  Bobertson  was  the  owner  of 
this  tract  of  land,  and  about  that  time  respondent  made  a 
contract  to  purchase  it  for  $480.  Beflq[K>ndeiit  paid  the  pur- 
chase money,  took  the  bond  of  Bobertson  for  title,  and 
immediately  entered  into  poaseeaion  thereof,  and  made  valu- 
able and  lasting  ianprovements  on  it  Afterwards,  on  Ihe 
27th  of  January,  1860,  Bobertson  confessed  a  judgment 
before  the  deik  of  the  Circuit  Oourt  oi  Benton  county,  tor 
$255,  with  interest  at  three  per  cent  per  month  in  favor  of 
appellant,  Nichohon,  which  judgment  was  duly  docketed  on 
the  same  day.  Appellant  caused  an  exeoation  to  be  issued 
on  said  judgment  on  the  8d  day  of  November,  1860,  and  the 
land  sold  thereon  on  the  d9th  day  of  December,  1860,  at 
which  sale  appellant  became  the  purchaser;  and  afterwards, 
on  the  61h  day  of  April,  1661,  received  tiie  sherifPs  deed  for 
the  said  land,  and  had  it  duly  recorded. 

On  the  26th  day  of  September,  1860,  in  pursuanoe  with 
the  terms  of  the  bond  previously  given,  Bobertson  conveyed 
the  land  by  deed  to  respondent^  whidi  was  also  duly  recorded. 
It  appears  that  before  the  confession  and  docketing  of  said 
judgment,  and  the  sale  of  the  land  on  ezeeotion,  Nicholson 
had  full  knowledge  of  the  facts  that  Stannis  had  bought  and 
paid  for  the  land,  as  heretofore  stated ;  that  he  vs^as  in  the 
possession  and  occupancy  thereof,  and  had  suide  said 
improvements.  The  Circuit  Court  found  the  equities  in 
favor  of  Stannis,  and  entered  its  decree  accordingly,  from 
which  Nicholscm  appealed 


OdenetU  d  Simpmmj,  lor  appelknl: 
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Ist  That  Robertson  wa§  merely  an  equitable  owner  under 
a  bond  for  a  deed^  which  bond  did  not  and  oould  not  give  him 
possession.     (Session  Laws,  1855*6^  page  69^  sections  6,  6.) 

2d.  The  possession  of  Stannis  not  being  warranted  by  law 
was  no  notice  to  appellant  (6  Barb.  8.  (7.,116;3Z'enk.,183.) 

8d.  The  contract  of  Stannis  should  have  been  acknowl- 
edged and  recorded  to  impart  notice  to  appellant.  {8tat, 
1856,  p.  523,  sec.  36;  10  Paige,  346.) 

4th.  Stannis,  not  being  in  legal  possession,  and  the  regisr 
try  law  not  having  been  complied  widi,  actual  notice  was  nec- 
essary to  appellant  before  judgmfint    (3  Pick.,  154.) 

5th.  Confession  of  judgment  was  an  implied  contract  to 
sell  the  land  to  appellant     (4  Oow.,  699.) 

6th.  Appellant,  being  first  on  the  record,  should  prevaiL 
(4  Kerd.,  202 ;  3  KefTi.,  183 ;  1  Dana,  168 ;  8  Mo.,  4T9 ;  11 
Mo.,  77;  4  Bibb,  78;  2  Oreen,  52.) 

7th.  Purchase  money  was  not  paid  until  after  the  docket- 
ing of  the  judgment  against  6taani&    (17  Barb.,  187.) 

J.  Sirahan,  Esq.,  for  respondeait: 

8d.  Appellant^  having  puichased  with  full  knowledge  of 
respondent's  equitable  title,  will  not  be  permitted  to  defeat 
his  just  rights  by  his  own  iniquitous  bai^ain.  (Story's  Eq. 
Jvr.,  sees.  895-96;  1  Johns.  Ch,,  566;  2  Johns.,  Ch.,  155, 
160;  1  Pick.,  164;  8  Pick.,  150;  2  Paige,  800;  5  Johns 
Ch.,  88 ;  6  Paige,  888 ;  11  Wendell,  448.) 

4th.  StakUe  of  1855,  page  522,  section  26,  only  protects 
subsequent  purchasers  in  good  faith  for  a  valuaUe  considera- 
tion. These  cannot  be  pretended  here.  (8  Pick.,  168; 
BioTff's  Eq.,  Jtur.,  sees.  897-8-9,  400,  410,  n.  3,  1502-8,  note.) 

Stlu  lien  of  a  judgment  is  subject  to  all  equities  which 
eodst  at  the  time  of  its  recovery.    (8  Eenk,  181-80.) 

Prim,  J.  The  judgment  .eoiif eased  by  Bobertson  in  favor 
of  appellant  was  docketed  on  the  27th  of  January,  1860, 
which  thereby  became  a,  lien  on  the  land  in  diapute  frOni  that 
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date ;  but  at  the  time  this  lien  took  effect^  respondent  was  in 
the  possession  and  occupane^  of  the  land  under  a  contract  to 
purchase  the  land^  entered  into  prior  to  that  tiane  with  the 
judgment  debtor  Robertson.  The  purdiase  money  had  been 
paid)  and  Robertson  had  executed  a  bond  obligating  himself 
to  convey  the  legal  title  at  some  future  time.  Then,  it  "Will 
be  seen  that  the  equitable  title  to  the  land  in  question  was 
already  in  respondent  at  the  time  appellant's  judgment  lien 
commenced  to  run,  consequently  his  judgment  lien  was  sub- 
ject to  all  of  the  kuown  equitable  rights  of  respondent  in  the 
premises  at  the  time.  This  principle  seems  to  be  weU  estate 
lifihed  by  authority.  In  the  case  of  Mayer  v.  Hinman,  3 
Kemanj  p.  183,  the  court  says  "  that  this  position  is  so  well 
established  by  authority  as  to  have  become  an  elementary 
doctrine  in  this  branch  of  the  law  of  real  estate." 

Appellant  afterwards  caused  an  execution  to  be  issued  on 
his  judgment,  and  had  the  land  in  dispute  sold  on  executicm, 
at  which  sale  he  became  the  purchaser^  thei^by,  as  it  is  claim- 
ed, redumng  his  lien  to  an  absolute  legal  title.  It  appears^ 
while  this  was  being  done,  respondent  was  in  the  possession 
and  oeoapancy  of  the  land,  and  had  made  valuable  improve- 
ments thereon  by  feneing,  &c.,  which  was  sufficient  at  least  to 
put  appellant  on  inquiry  whether  he  had  actual  notice  or  not. 

Be  this  as  it  may,  it  appears  that  he  had  full  notice  of  the 
equitable  rights  of  respondent  Under  these  circumstances, 
a  court  of  equity  will  not  allow  appellant  to  protect  himself 
against  the  equitable  claims  of  respondent;  but  his  title,  thus 
obtained,  must  be  postponed  or  made  subservient  to  that  of 
respondent  It  would  be  gross  injustice  to  allow  him  to 
defeat  the  rights  of  respondent  by  his  own  unjust  proceeding. 
(Story's  Eq.,  Jur.,  895-6.)  We  think  the  Circuit  Court  very 
properly  hdd  appellant  to  be  a  trustee  for  the  use  and  benefit 
of  respondent; 

Decroo  afflnnecL 
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therein  to  the  Ciicoit  Oourt^  that  deoiflion  was  snstained,  and 
an  appeal  was  taken  here. 

Oilh$  d  Pamsk,  Lcmcaster  S  Wait,  for  appellants: 

That  the  power  rests  in   the   Probate   Conrt^   to    enable 

rightful  heirs  to  obtain  the  real  property,  to  which  they  are 

jxistly  entitled,  without  needless  expense,  delay^  or  necessity 

of  resort  to  other  courts.    (2  Barb.,  Gh.,  93-4 ;  1  Mete.,  207 ; 

Cade,  sections  1088,  1161-2,  1047,  sui>.  5,  869,  sub.^S,  4.) 

Mitchell,  Doiph  dk  SnUth,  for  respondents : 
The  jurisdiction  of  the  Probate  Court  is  special  and  limit- 
ed and  is  derived  by  fair  and  reasonable  construction  of  the 
language  of  the  Constitution  and  statutes.  (Dayton  on  8umh 
gates,  7,  8.)    That  the  Probate  Court  may  sell  real  estate  to 
pay  debts,  and  to  partition  real  estate  among  heirs  as  pro- 
vided in  sections  1088,  1161-3,  of  the  Code.    That  the  pro- 
tons of  section    1088  are  limited  to  cases  mentioned  in 
1161-2,  and  that  appellants   have   not  brought  themselves 
^^in  the  cases  there,  because  petition  fails  to  state  the  filing 
^^^^tat  semi-annual  account;  fails  to  state  that  deceased  had 
X>ropertry  subject  to    distribution;  and  to  state  that  the 
was  indebted* 

^^^^^Sy^^^t  when  the  administration  is  complete,  all  that  the 

^^ol^d^te  Court  can  do  is  to  discharge  the  administrator,  and 

i1^^     v<eal  properly  remaining  is  discharged  from  his  posses- 

0i^^*^>    ^ihont  order  or  decree.     (Section  1160,  Code.)     The 

of  heirAips  does  not  belong  to  the  County  Court 


^ 


i,  J.     The  petition  does  not  show  what  progress 

f^^xi   itnade  in   the   administration;   whether   any   or  what 

f  ^^P^Tty,  either  personal  or  real,  is  comprised  in  the  estate ; 

4i\ietiier  any  account  has  been  rendered ;  whether  debts  exists 

V^  ^liether  any  have  been  paid.    The  main  question  to  be 

detertnine  in  this  case  is  whether,  under  our  statute,  it  is  the 

d^ty  of  the  County  Court  to  determine  what  persons  are 

a  Orego: 
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Entitled  to  Uie  reahy ;  and  to  make  partitJon  of  tbe  real 
of  the  decedent  This  question  baa  been  fully  argue 
as  it  affects  the  whole  merits,  the  decision  of  this  queE 
conclusive  of  the  case. 

The  Constitution  provides  that  "the  County  Conr 
have  the  jurisdiction  pertaining  to  Probate  Courb 
Boards  of  County  Commissioners,  and  such  other  pow« 
duties,  and  such  civil  jurisdiction,  not  exceeding  the  t 
in  value  of  $500,  &c.,  as  may  be  prescribed  by  law."  1 
pellant  contends  that  the  Constitution  confers  on  the  ( 
Court  the  power  here  contended  for,  as  a  part  of  the  ji 
tion  pertaining  to  Frobste  Courts.  In  inquiring  wh 
such  jurisdiction,  at  the  time  of  the  adoption  of  the  Cc 
tion,  we  find  in  this  connection  that  lands  and  tenemen 
darned  and  treated  as  something  distinct  from  the 
which  might  go  into  the  hands  of  tbe  administrator ;  at 
the  distribution  of  real  estate  did  not  formerly  pertain 
jurisdiction  of  Probate  Courts  (2  Black.  Gom.,  189; 
wani,  651;  Oriffiik  v.  Buchati,  10  Barb.,  432.) 

At  common  law  real  estate  descended  to  the  heir,  n 
jeot  to  the  control  of  the  administrator;  and  sudi  w 
general  rule  in  most  of  the  States  at  tbe  time  our  Const 
was  adopted.  Hence  its  distribution  was  not  a  mattf 
tainiog  to  probate  jurisdiction.  ^  In  this  State  tbe  po 
&s  administrator  to  take  poasesaion  of  real  proper^ 
derived  solely  and  directly  frcnn  the  Constitution.  It 
ferred  by  sectimi  1088  of  the  Code,  which  autfaorl 
administrator  to  hold  the  temporary  possession  of  real 
and  we  think  this  power  is  not  justified  under  the 
clause  relating  to  "other  powers  and  duties."  It  can 
maintained  that  if  all  that  is  provided  in  the  statut 
oeming  the  possession  and  distribution  of  real  estati 
repealed,  soeh  repeal  would  be  an  encroachment  up 
diminutim  of  "the  juriadiction  pertaining  to  I 
Courts;"  neither  would  tliat  court  then  have  aiiy  po 
distribute  real  estate. 


Sept  1868]  Hakneb  ▼.  Sh-veb.  S39 

Whatever  power  that  court  has  in  this  respect  being  orea- 
ted  by  statute,  the  whole  act  should  be  examined  together  to 
ascertain  the  true  intent  and  meaning  of  the  legislature. 
Section  1088  gives  the  administrator  possession  and  control 
of  the  real  estate  '^until  the  administration  is  completed,  or 
the  same  is  surrendered  to  the  heirs,  or  divided  by  tbe  order 
of  the  court  or  judge  thereof."  Sections  1161,  and  1162 
provide  that  the  court  may,  under  certain  circumstances, 
order  that  an  heir,  devisee,  or  legatee,  may  in  the  discretion 
of  the  court  have  the  possession  of  the  real  property  to  which 
he  may  be  entitled,  or  a  pairt  thereof  before  the  administra- 
tion is  completed.  Section  1160  declared  that  the  real  pro- 
perty "is  the  property  of  those  to  whom  it  descended  by 
law,  or  is  devised  by  will,  and  upon  the  termination  of  the 
administration,  the  unsold  real  pro{)eTty  is  discharged  from 
such  possession  and  liability  without  any  order  or  decree 
therefor/J  Yet  if  there  is  any  surplus  of  proceeds  of  sale, 
the  oouit  or  judge  thereof  should  order  a  distribution  of  such 
surplus.  We  think  the  power  conferred  by  the  provision  j^on- 
tained  in  section  1088  of  the  Code  is  qualified  and  limited  to 
cases  specified  in  sections  1161  and  2.  Then,  when  under 
the  Code  tbe  administration  is  ocxnpleted,  the  court  dis- 
diarges  the  administrator,  and  the  real  property  descends 
and  goes  directly  to  the  heirs-at-law,  if  there  be  any,  "with- 
out any  order  or  decree  therefor."  To  hold  that  the  Code 
has  conferred  upon  the  County  Court,  sitting  in  probate, 
power  to  make  partition  of  real. estate,  would  be  by  implica- 
tion to  dothe  that  court  with  a  very  important  branch  of 
jurisdiction,  not  usually  pertaining  to  such  courts ;  and  would 
be  in  contravention  of  the  generally  admitted  doctrine,  that 
jurisdictions  deriving  their  powers  from  statutes  are  held 
etrictly  to  the  exercise  of  the  powers  expressly  given.  (Bloom 
V.  Burdich,  1  Hill,  180;  Dakin  v,  Hudson,  6  Cow.,  221,) 

This  Code  has  provided  a  mode  of  proceeding  for  the  par- 
tition of  real  estate,  and  evidently  contemplated  a  proceeding 
by  oomplaint  in  the  Circuit  Courts  in  which  not.  only  must 
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the  property  be  desigaBted,  but  tlie  ioteiest  of  all  pen 
tliat  property  must  be  apecifically  and  particularly  set 
We  are  satisfied  it  was  not  the  intuition  of  tlie  legisk: 
framing  the  Code  that  jurisdiotion  in  partition  sho' 
exeroiaed  b^  Probate  Courts, 

Judgment  affin 


JAHE8  FIELDS,  Appellant,  v.   JOHN  B.   and  I 
LAMB,  Bfigpondents. 

Appeal  from  Marion  County. 

1.  An  ord*r,  partially  nmoring  a  oaae  Into  the  U.  8.  Diitrie 
from  a  Circuit  Court,  on  the  ground  that  a  cart  of  the  de: 
an  citizens  of  another  State,  is  not  revievaok  in  tUa  ooi 

2.  It  does  not  affect  a  aubgtantial  ri^ht,  or  prevent  a  Jndg 
decree,  within  the  meaning  of  section  626  of  the  Code: 

S.  The  art  of  Oongresa  of  March  2,  18S7,  does  not  repeal  tk 
July  27th,  I8GG,  so  as  to  deprive  the  Circuit  Court  of  tl 
to  make  such  order  upon  petition. 

Apfbi.i^itt  commenced  suit  in  the  Circuit  Court  fo 
nomah  couniy,  against  James  P.  O.  Lownsdale  and 
including  resptmdente,  as  heirs  of  Daniel  H.  Low 
deceased,  for  the  purpose  of  quieting  his  titie  to  th( 
half  of  block  "G"  in  the  city  of  Portland.  Enrma 
was  the  granddaughter  of  said  deceased,  and,  with  h 
band,  John  R.,  resided  in  Kentuc^.  The  respo 
under  the  laws  of  the  United  States,  petitioned  the  i 
Court  to  have  the  ease,  as  to  them,  transferred  to  the  I 
Court  of  the  United  States  for  the  district  of  Oregon, 
ing  tills  right  as  non-residents  in  Oregon,  The  Circuit 
for  Marion  county,  to  which  this  case  had  been  trana 
for  cause,  granted  the  petitiwi,  and  ordered,  that  ea  U 
the  case  was  transferred  irto  that  District  Court  Fn 
order,  appellant  appealed  to  this  court;  and  hers,  rt 
ents  moved  to  dismiss  such  appeal  for  want  of  juriB 
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over  the  subject  of  appeal.    Several  cases  stand  on  the  same 
footing,  and  the  arguments  are  all  submitted  in  thi& 

Logan  S  Chapman  and  William  Strong,  for  appellants^ 
claim: 

That  this  order  affected  a  substantial  right  of  appellants, 
and  in  effect  determined  the  case  so  as  to  prevent  a  judgment 
in  the  State  courts ;  that  it  is  a  suit  to  quiet  title  to  a  single 
piece  of  property,  derived  from  a  single  source,  from  which 
all  of  defendants  claim  their  rights,  and  that  the  suit  could 
not  be  dividiBd. 

That  the  act  of  March  2d,  1867,  repeals  that  of  July  27, 
1866;  and  here,  the  affidavit,  necessary  for  the  inception  of 
authority  in  the  Circuit  Court  for  such  order,  is  wanting. 

Page  d  Hill,  for  respondents,  cite : 

Code  of  Oregon,  section  525,  and  article  7,  section  6  of  the 
State  Constitution,  and,  as  a  parallel  and  leading  case,  IS  If. 
T.,  597- 

That  no  order  this  court  could  now  make  would  be  bind- 
ing upon  TJ.  S.  District  Court,  whidi  had  assumed  juris- 
diction of  the  case. 

WujBOK,  J.  Both  parties  rely  upon  the  same  provisions  of 
constitutional  and  statute  law,  for  their  case ;  and  of  course 
it  devolves  on  this  court  mainly  to  construe  those.  Section 
6,  article  7  of  the  Constitution  is  in  these  words:  "The 
Supreme  Court  shall  have  jurisdiction  only  to  revise  the 
final  decisions  of  the  Circuit  Courts;'*  and  section  525  of 
the  Code  is :  "A  judgment  of  decree  may  be  reviewed  as  pre- 
scribed in  this  title,  and  not  otherwise ;  an  order  affecting  a 
substantial  right,  and  which  in  effect  determines  the  action 
or  suit,  so  as  to  prevent  a  judgment  or  decree  therein,  Ac, 
shall  be  deemed  a  judgment  or  decree.^'  The  Constitution 
declares  that  only  firud  decisions  of  the  Circuit  Courts  can  be 
reviewed  in  this  Supreme  Court ;  and  since,  in  the  nature  of 
the  practice  in  our  courts,  other  decisions  than  formal  judg- 
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defendants  re&iding  in  another  State,  might  have  the  case 
removed  into  the  District  of  the  United  States,  as  to  them, 
if  tlie  case  were  of  such  character  that  it  might  be  determin- 
ed as  to  them,  without  the  presence  of  others ;  or  was  for  the 
purpose  of  restraining  or  enjoining  them,  and  exceeded  in 
value  the  sum  of  five  hundred  dollars.  This  was  done  in 
tills  case  upon  mere  petition.  Appellants  claim,  if  such  a 
practice  is  sanctioned,  yet  by  a  subsequent  United  States 
Statute  of  Mardi  2d,  1867,  it  was  necessary  that  the  moving 
party  should  have  filed  an  aflSdavit  of  prejudice;  that  from 
local  influence  or  prejudice,  justice  could  not  be  obtained  in 
tile  State  courts.  Appellants  aver  that  this  act  repealed  the 
one  of  July  27th,  1866,  and  that  respondents  have  filed  no 
such  preliminary  affidavit 

We  find  those  statutes  are  not  so  inconsistent  but  that  both 
naay  stand  undiminished. 

The  former  act  provides  only  for  cases  where  a  part  of  the 
defendanis  are  non-residents.  The  latter  act  provides  for 
^^'^ses  where  the  proceeding  was  between  a  citizen  of  one 
^^te  as  plaintiff,  and  one  of  another  State  as  defendant ;  and 
the  right  to  either  parly,  plaintiff  or  defendant,  to 
ve  the  case  if  certain  influences  or  prejudices  were 
li  to  exist 

le  plaintiff  having  a  choice  of    tribunals  in  which  he 

-t  pursue  defendant,    ordinarily   has   no   right,   having 

m  the  former,  to  allege  that  such  is  hostile  to  hinu    That 

>rovide8  for  his  relief,  and  for  a  case  which  might  well 

been  brought  in  the  United  States  Courts  at  once.    The 

)f  1866  provides  for  cases,  where  apart  of  the  defendants 

residents  in  the  same  State  with  plaintiff,  and  could 

equally  with  him,  that  the  State  courts  should  deter- 

their  differences. 

e  do  not  think  any  repeal  was  effected  which   made  it 

^sary  for  respondents  to  file  such  preliminary  affidavit 

16  court  below  had  jurisdiction,  then  the  matter  is  not 

-^^^^^wable  here;  and  we  see  nothing  which  would  deprive 

1^^^'^  court  of  sudi  control,  and  the  appeal  must  be  dismissed. 
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Or.  17-19,  gOHLUSBEL  T.  WASSEK. 
This  ease  !»•  not  been  cited. 

Or.  10-28,  WBBV  T.  FABGO. 

Bvldence.— Pwwi  Biidiiioe  is  AdmlnlUe  to  ezplftls  altentloBfl  in 
ritinga^  p.  21, 

Cited  in  Bnmette  t.  Young,  107  Ya.  188,  57  a  B.  642,  admitting 
Tol  evidenee  to  ihow  addition  of  teal  to  deed. 
Ooontiea.— Tlie  Power  of  Goaaty  Oommiuionort  ia  Uaited  by  etatnte 
;d  any  act  not  autborized  by  etatnte  ia  void,  p.  22. 
Cited  in  First  Nat.  Bank  of  Idaho  ▼.  Malhenr  Coonty,  80  Or.  426, 
Pae.  783,  85  L.  B.  A.  88,  applying  the  mle  to  eonnty  eonrte* 

OAcenh— After  Aocoptlng  Bond  of  oacer  conn^y  eonuniieionera 
ve  no  power,  on  their  own  motion,  to  dieapproYO  it,  p.  22. 
Cited  in  State  ▼.  Toole,  26  Mont.  30,  91  Am.  St.  Bep.  386,  66  Pae. 
9,  55  L.  B.  A.  644,  holding  that  etate  furnishing  board  cannot  re- 
Lnd  accepted  bid* 

Or.  23-29,  80  Am.  Dec.  401,  FAHIB  T.  FBB88LT. 
Equity. — ^Ignorance  or  Mistake  of  Fact  ia  not  ground  for  relief 
len  due  to  party's  negligence,  p.  26. 

Cited  in  Thornton  t.  Krimbel,  28  Or.  274,  42  Pac  995,  holding  that 
stake  must  be  mutual  or  superinduced  by  fraud  ot  some  inequitable 
a  duct;  Clark  ▼.  Hindman,  46  Or.  75,  79  Pac.  59,  barring  persons' 
:bta  by  things  said  or  done  under  a  misapprehension  of  legal  rights, 
ted  in  notes  to  41  Am.  St.  Bep.  33;  55  Am.  St.  Bep.  505,  506^  519, 
ignorance  of  one's  rights  as  a  ground  of  relief. 

>r.  29-34,  FABKUM  T.  LOOMIS. 

Dower. — ^Equitable  Interest  in  land  is  not  eubjeet  to  dower,  p.  84. 
^ited  in  Whiteaker  t.  Vansehoiaek,  5  Or.  118,  Snider  v.  Lehnherr, 
>r.  388,  and  The  HoUaday  Case  (Hiekoz  ▼.  Holladay),  29  Fed.  236, 

(21) 
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tUl  TeafGriniDg  and  applying  the  mle.     Cited  in  note  to  II 
Bep.  Sft3,  on  qnitelaim  deedi. 

2  Or.  »-12,  THOMPSON  v.  MULTNOMAH  OOUNTT. 

OertlorarL— In  Thla  Oase'.Notlc*  gf  A^ffe$l  wu  given  b 
.    fected  when  certiorari  was  sued  out,  p.  35. 

Cited  in  ■Woodruff  v,  Douglas  County,  17  Or.  824,  21  1 
point  that  the  mere  pendency  of  appeal  will  not  bar  the 
writ  of  ^review;  Oregon  etc.  Bank  t.  Gatlin,  16  Or.  315,  li 
and  ^wt  V.  BUdle,  11  Or.  2S4,  12  Pae.  385,  to  p^nt  tbi 
or  'body  whoRe-nctaare'wniglit  to  be  review^  most  be  Kia 
to  the  writ.     Cited  in  note  to  40  Am.  St.  Bep.  3S. 

Oottlorul  Iitu  Only  to  BeTl«w  jndicial  acts,  pp.  87,  38. 

Cited  in  School  Diet.  -No.  8  v.  llambert,  28  Oi.  i2Jtf  42  Pac 
i&g  that  eounty  treaaurer  is  not  precluded  from  qooEttonin 
drawn  by  the  county  aehool  eaperiutendent,  the  latter'a  ael 
judicial. 

Qualified  in  Drainage  Commre.  t.  Giffin,  184  Dl.  840,  26 
Kinaloe  v.  Pogue,  213  Dl.  304,  72  N.  E.  807,  and  Kusel 
Chicago,  121  111.  App.  472,  aU  adding,  hut  it  ia'  nOt  eBS«nti 
proceedingt  ahonld  be  techolcaUy  "judicial"  in  the  scdbi 
that  word  if  osed  when  applied  to  courts.  It  it  anfflcient 
quaai  judicial.  Cited  in  notes  in  12  Am.  Dee.  53S,  on  ret 
tiorari  and  its  effect;  50  L.  B.  A.  799,  on  exceptions  t( 
certiorari  will  not  lie  where  there  is  an  appeal. 

Hlghwnxs. — FiocMttlngs  Before  Oonuty  Board  to  lay  oat 
are  reviewable  by  certiorari,  p.  39. 

Distinguished  in  Simon  v.  Portland  Common  Conncll, 
holding  decisions  of  city  couneQ  in  eleetion  contest  not 
review  on  certiorari. 

Ooarts.--^)oiin^  Court  Is  a  Ooort  of  special  and  limiti 
tionj  p.  40. 

Cited  in  State  t.  Officer,  4  Or.  183,  Bewley  v.  QraTei, 
80  Pac.  325,  State  t.  Myer,  20  Or.  444,  26  Pac.  307,  Camero 
County,  27  Or.  321,  41  Pac  161,  Sime  v.  Spencer,  30  Or.  3 
919,  and  Orady  v.  Dundon,  30  Or.  336,  47  Pac.  915,  all  aj 
rule  in  eases  involving  the  laying  out  of  a  road. 

Qualified  in  Tustin  t.  Gaunt,  4  Or.  307,  and  Uonastes  i 
Or.  121,  holding  that  the  rule  should  be  confined  to  ease 
the  county  court  was  engaged  as  a  court  of  county  commL 
other  matters,  such  as  appointment  of  guardians,  they  ar 
general  and  superior  jurisdiction, 

OonrtB. — Jurisdiction  of  Inferior  Tribunals  must  appear  i 
of  the  record,  p.  40. 

Cited  in  Muuroe  t.  Thomas,  35  Or.  175,  57  Pac.  420,  real 
rule;  Dick  v.  Wilson,  10  Or.  490,  applying  the  rule  to  j 
action  on  judgment  of  inferior  eonit. 
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Hlilliwtys;— Want  of  Hctioe  is  l^atal  to  proceedings  «f  ebbnty  board 
to  laj  out  a  road,  p.  41.  * 

Cited  in  IHirkeir  ▼.  Ft.  Worth  ete.  By.  Cot^  M  f^xv  83^,  19  8.  W/ 
519,  reaffirmiiig  the  roBo. 

Hlgbways.— -Petitionara  for  a  Boad  are  not  disinteroBted  and  cannot 
be  appointed  aa  Tieweriy  p.  41. 

Cited  in  Locke  ▼.  Highway  Commrs.,  1Q7  Mich.  633,  65  K;  W.  558, 
holding  that  members  of  the  board  vho  decided  the  necessity  of  the 
highway  were  disqualified  to  ait  at  a  subsequent  procOeding  to  estab- 
lish the  same  highway. 

Coiui4k—OBoa  Having  Aoaiiired  Jnxisdictilon,  and  that  aj^^ring, 
every  intendment  ia  in  fayo^r  of  jurisdiction  of  inferior  coart,  p.  41. 

Cited  in  Becker  v.  Malheur  County,  24  Or.  218,  33  Pac.  544,  apply- 
ing the  rule  to  tha  proceedings  of  a  board 'of  equalization.  Cited  in 
note  in  51  Jif^  Sk  4n»^Uf  on  liability  of  officer  for  ;Dmk^ng  arrest. 

2  Or.  48-46,  SBCITH  T.  INOIiES. 

Bxecntion.— Equitable  Estate  .of  JiMm  4i  nol  aobj^Bt/lo  Uea.  of 

judgment  and  cannot  be  sold  under  execution,  p^.  ifi.    ,  .   , 

Cited  in  Bloomfield  y.  Humason,  11  Or.  232,  4  Pac.  334,  Phoenix 
Min.  *  MUl  Co.  t.  Scott,  20  ^VHQMh;  62^  04  Paci  779^<BSita^  >*  lioe;  38 
Or.  511,  83  Pac.  883,  In  re  Estes,  3  Fed.  186,  14A,  6  Saw.  459,  The 
HoUaday  Case  (Hickox  t.  Elliott),  28  Fed.  118,  Holmes  v.  Wolfard,  47 
Or.  100,  81  Pac.  822,  and  Budd  vJ-Galliet;  50  Or.'  44,  89  Pac.  63&,<'all 
reaffirming  anc(  apj^lying-the  irrile/  '    ^  ;/.:.• 

Distinguished  in  Pogue  y.  Simon,  4T  Obr.  7,  114  Am'.  St.  Bep.  909^ 
81  Pac.  567,  holding  right  of  purekaaer  at  execution  sale  anbjeet  to 
levy  after  e:]^ifation  of  period  of  redempti<fn.  Cited  >n  notes  to  98 
Am.  Bee.  ^8,  on  estates  and  interests  affected  by  judgment  lien; 
17  L.  B.  A.  347,  on  priority  as  to  proceeds  of  creditors'  bills;  67.  li, 
B.  A.  888,  889,  on  effect  on  legal  title  of  conveyance  of  lan4  in  fraud 
of  creditors. 

'  *  •        •        I 

2  Or.  46^9,  IJBLAMI>  T.  POBTLAND. 
Dedication^— -Mreafes  by  Iffap,  p.  48. 

Cited  in  O^gon  -City  v.  Oregon  eto.  B.  Co.,  44  Or.  17#,  74  Pae.  920, 
holding  deeds  made  with  reference  to  map  showing  streets  sufficient; 
Kenyon  y.'  Knipe,  2  Wash.  402,  27  Pac.  229,  IS  L.  B.  A.  142,  dissent- 
ing^ opinion,  majority  holding  not  in  point.  Cited  in  note  in  27  Am. 
Dec.  560^  on  dedication  to  public  use. 

2  Or.  494K2,  HOPWOOD  T.  PATTBE80K. 

Abatemeirt  and  BerlyaL — ^Plea  in  Abatement  mvstbe  Separate  from 
plea  in  bar  and  disposed  of  before  latter  is  interposed,  p.  51. 

Cited  in  Oregon  eto.  B.  B.  Co.  y.  Wait,  8  Or.  9i5,  96,  Oregon  etc. 
B.  B.  Co.  y.  Scoggin,  8  Or.  162,  Derkeny  y.  Belfils,  4  Or.  259,  Chamber- 
lin  y.  Hibbard,  26  Or.  433,  38  Pac.  438,  In  re  Morgan's  Estate,  46  Or. 
242,  76  Pac.  1030,  Curtze  y.  Iron  Dyke  eto.  Min.  Co.,  46  oir,  607,  81 
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Fke.  817,  UtCtaag  t.  HePbowB,  47  Ot.  8^  Sfl  Fm.  U,  U 

MeCartT-,  47  Or.  477,  84  Pu.  7S,  ElUott  t.  Kuid^  8  AImIu,  5J 
Wytlia  T.  ICyen,  Fed.  Cut.  No.  18,119,  3  Skit.  «9S,  MO,  all  ^1 
ftod  illuBtrating  tha  nila;  Oregoniao  Bj.  Co.  r.  Orefon  Bj.  i 
Co.,  22  Fed.  24S,  10  Skw.  4M,  409,  leaffirning  tlie  role  but  : 
that  the  denial  of  corporate  BziateiiM  ia  a  plea  in  bar  nnleH  ■] 
plaaded  Is  abatement. 

Diatingaistied  in  Bridal  Tail  ham.  Co.  t.  Johnaoii,  2C  Or. 
Pae.  1027,  nuder  eondemnation  slatate. 

2  Or.  S2-S3,  BOBBINS  t.  BAKEB. 

Fleadlas. — BnOcieocj  of  Denial  en  BkfennftUon  end  belief, 
Cited  in  Shermaa  r.  Oaboni,  8  Or.  07,  Wilaoa  v.  Allen,  11  C 

8  Pu.  02,  and  Law  Onarantee  etc.  Boe.  of  London  t.  EogrM, 
SSO,  63  Pae.  800,  all  npholdiiig  limilar  anewen.  Cited  in  sot 
Am.  Dea.  031,  aa  to  where  def«ndant  mt^  den/  on  ^torauti 
bolief. 

9  or.  SS-^,  OZBD  T.  MOBBHffVBB. 
Thia  eaie  baa  sot  been  eited. 

I  Or.  ST-rn^  jrai.A]m  t.  oovasudx 

Thia  ena*  ba*  not  b««n  eitad, 

t  Or.  S»-ai,  KAKH  T.  BOULLHI}. 
Billa  and  NotM^-Faitf  IbdcnUif  Pw  Bafor*  IMllTtrr  I 

aa  iodoner,  not.  aa  n«kar,  f,  00. 

Cited  in  DeerinK  t.  Cralghtoa,  U  Or.  120,  SO  Am.  Bt.  B«p. 
Pae.  100,  and  Kealing  v.  Tanaiekla,  74  Ind.  &44,  89  Am.  & 
apiaoTinf  tba  nde;  Kerr'a  Satata,  *  Pa.  Diat.  Bep.  090,  diati 
ing  indwf er  from  auretj. 

.  DiatiaguiAed  in  Barr  t.  Hitohell,  7  Or.  354,  holding  mle 
cable  to  non-negottable  paper;  Wade  t.  Creighton,  2S  Or.  400, 
800,  holding  that  where  it  appeara  that  note  ia  negotiated 
atrengtb  of  the  iudoner  he  ia  liabU  aa  ■  eonaktc.  OiCed  tn  i 
79  Am.  Bt.  Bep.  682,  on  effeet  of  indoraeinent  ij  atianger  bei 
VLvtij;  29  Am.  Deet  808,  on  blank  indonemant  of  nota  bj  ■: 

8  Or.  ai-W,  84  Am.  Ow.  400,  OBISWOLP  t.  BTOUOHTOK. 

Ex0eutt4m.^IiarW  BoqinliUig  That  Bepuata  Faioali  of  land 
■eparately  is  directorj,  p.  64. 

Cited  in  Dolphj  v.  Barnej,  0  Or.  211,  Bank  of  Britiah  Coin 
Page,  7  Or.  455,  Baja  t.  Trnlaon,  80  Or.  118,  30  Pan.  88,  and 
v.  Burnett,  88  Or.  76,  41  Pae.  8,  all  bolding  the  matter  diaert 
with  the  sheriff. 

Ezecutloi]. — DaMor  eannet  AUaek  Sal*  Aftor  Bzpfratton  of 
tion  in  ths  aibaeDca  of  oppreeeioB,  frand  or  injurjr,  p.  65, 

Cited  in  Power  v.  L«rabee,  3  N.  D.  SIO,  44  Am.  St.  Bep.  67' 
W.  791,  reAffiiming  Um  rule;   Gregorj  r.  Borier,  77  CkL  128, 
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232,  holding  tiiat  tmbsfe  to  mil  aeparateij  ooiil4  act  li«  nised  aftef 
cocpiratioa  of  redemption. 

2  Or.  66-69,  PAUIEB  T.  STATE. 

Intoxicating  Liaaor^— Keoiiiiig  Saloon  Open  on  Sundaj,  p.  67. 

Cited  in  Beauvoir  Club  y.  State,  148  Ala.  649,  121  Am.  St.  Bep.  82, 
42  South.  1042,  holding  offense  complete  though  no  lales  are  made. 

2  Or.  69-74^  VOTLTUiND  T.  STOCK. 

Statutesd — ^Beylsed  or  Amendad  Section  of  Statute  need  not  be  let 
out  in  the  amending  act,  p.  73. 

Cited  in  Draper  v.  Falley^  33  Ind.  474,  and  The  Borrowdale,  39  Fed. 
881,  both  approving  the  rule;  State  v.  Parsons,  40  N.  J.  L.  127,  29 
Am.  Bep.  210,  holding  it  unnegessarj  to  embody  the  old  Beetion  in  the 
new  statute,  provided  the  seetion,  as  it  stands  amended,  be  inserted  at 
length;  Mayer  v.  Cahalin,  Fed.  Cas.  No.  9340,  5  Saw.  355,  disapprov- 
ing the  rule  so  far  as  it  applies  to  implied  repeals  but  following  it. 
Cited  in  note  in  55  L.  B.  A.  849,  on  power  of  legislature  to  enact  or 
amend  a  code  or  compilation  of  laws  by  a  single  statute. 

Staffces. — The  SeotloB  Bevised  or  Amendied  must  be  set  forth  and 
published  in  full  as  revised  or  amendedi  ineorporating  all  changes 
made,  pp.  73,  74. 

Cited  in  Bolan  v.  Barnard,  5  Or.  393,  and  State  t.  Wright,  14  Or. 
369,  379,  12  Pac.  710,  reaifirming  the  rule;  Grant  County  v.  Sels,  5  Or. 
252,  253,  dissenting  opinion,  majority  holding  rule  inapplicable  to 
repeal  by  implication. 

Distinguished  in  Bird  t.  County  of  Wasco,  8  Or.  285,  holding  rule 
inapplicable  to  repeals;  Grant  County  v.  Sels,  5  Or.  247,  holding  rule 
inapplicable  to  implied  repeals;  Fleischner  v.  Chadwick,  5  Or.  155, 
where  the  new  act  contained  no  reference  to  any  prior  act. 

2  Or.  76-78,  OABLAIVD  T.  HEINEBOBQ. 

This  case  has  not  been  cited. 

2  Or.  78-«l,  BUBOEABXI  ▼.  8TATB. 

Intoxicating  Liquors. — Grant  to  City  of  Blglit  to  regulate  saloons 
does  not  repeal  state  laws  governing  them,  p.  80. 

Cited  in  State  v.  Baker,  50  Or.  384,  92  Pac.  1078,  13  L.  B.  A.,  K.  S., 
1040,  to  same  effect;  City  of  East  Portland  v.  County  of  Multnomah, 
6  Or.  64,  holding  that  state  may  transfer  its  control  of  streets  to 
cities.  Cited  in  note  in  13  L.  B.  A.,  K.  S.,  1042,  on  drunkenness  as 
defense  to  homicide. 

indictment. — ^Where  One  Offense  is  Sufficiently  Charged  and  another 
is  not,  the  allegations  fis  to  the  latter  may  be  regarded  as  surplusage, 
p.  81. 

Cited  in  State  v.  Humphreys,  43  Or.  48,  70  Pac.  825,  and  Territory 
T.  Gatliff,  2  Okl.  532,  37  Pac.  811,  approving  and  applying  the  rule; 
United  States  v.  Clark,  46  Fed.  638,  holding  that  the  caption  forms 
no  part  of  the  indictment  and  may  be  regarded  as  surplusage. 
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S  Or.  B1-4B.  O&BOOH  STBAU  HAV.  00.  T.  POBTLAin). 

Tazi.tlon. — Aft«r  AAHumeut  bu  B«eii  UUlo  and  ietuni«d, 
eoDid  not  make  ft  reBiaeBBinent,  p.  S4. 

Cited  in  Oregon  Steam  Nit.  Co,  t.  Wbhco  County,  2  Or. 
kfflrniiDg  the  mis.  Cited  in  note  to  6S  Am.  D«c.  533,  ou  pi 
taxation  of  property. 

8  Or.  86-87,  HDBD  ▼.  UOOBE. 

SUuder.— Oomidaint  most  Show  Th».t  Words  were  ipoken 
preeenee  or  heftiing  of  some  pereon,  p.  86. 

Cited  in  Burnbam  t.  State,  37  Ma.  339,  SO  South.  549,  kpplj 
rule  to  allegations  in  indictment  for  ilander. 


"i 


2  Or.  89-91,  HABKEB  y 
■  AppwrMicfc — VoluntuT  Appvaraiuw  DoM  not  Watra  Time  t 
p.  90. 

Cit«d  in  White  v.  Northwest  Btaga  Co.,  fi  Or.  lOS,  to  pel 
appearance  waivea  want  of  serriee  of  proeeM. 

DiBtiQguished  in  Kinkade  t.  Myers,  17  Or,  <T1,  81  Pa«.  5H 
tke  appearance  was  speeiaL 

2  Or.  gi-92,  HAMIiIK  ▼.  KINNET. 

Executors. — Sureties  on  Executor's  Bond  cannot  1w  Snad  i 

hSB  made  default  in  the  probate  court,  pp.  91,  Si. 

Cited  in  Territory  v.  Bramble,  £  Dak.  202,  5  N.  W.  950,  a[ 
and  applying  the  rule.  Cited  in  note  to  SI  Am.  Dec.  531*,  o 
liability  of  personal  representatlTe  before  action  on  bond. 

2  Or.  93-96,  OABTEB  T.  CHAPMAN. 

Public  Iisnds. — Variation  of  BonadarlM  as  Abandanmvnt  i 
tion,  p.  94. 

Cited  in  Sbockley  t.  Brown,  1  Wash.  Tar.  4M,  holding  eh 
boundary  herein  not  sabstantial. 

Husbutd  and  yntt. — Title  cannot  bo  Taken  from  Manrled 
except  by  her  deed  property  executed,  p.  95. 

Cited  in  Frarey  v.  Wheeler,  4  Or.  197,  refusing  to  spveiflt 
force  married  woman's  contract  to  convey;  Fielde  r.  Squii 
Cas.  No.  477S,  1  Deady,  366,  378,  holding  that  conveyance  by 
with  notice  to  wife  cannot  devest  her  of  her  half  of  donatio 

2  Or.  97-100,  88  Am.  Dec.  463,  SWITT  T.  3TAKK. 
Jodgmeot. — Full  Faith  and  Oredlt  to  Judgment  of  sister  stai 
Cited  in  Miller  Brewing  Co.  v.  Capital  Ins.  Co.,  Ill  Iowa, 
Am.  St.  Bep.  629,  Si  N.  W.  1027,  holding  foreign  judgment  co: 
Cited  in  notes  to  44  Am,  Dec.  573,  on  effect  of  judgmeDt  agaii 
nership  or  joint  debtors  on  service  on  one;  50  L.  R.  A. 
service  of  process  sufficient  to  constitute  doe  process  of  law 
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8  Or.  101--10a,  88  Am.  1>ec.  485,  IdOlimSDAIiE  ▼.  HUKBAKEB. 

Cited  in  note  in  25  L.  S.  A.,  N.  8.,  14,  on  luffieiency  oi  selection 
or  designation  of  goods  sold  out  of  larger  lot. 

2  Or.  103-107,  SETOHyM  ▼.  STATE. 

Pleading. — ^Demnzrer  to  Wlio&a  OomiAaSnt  fails  if  one  cause  of 
action  be  good,  p.  105. 

Cited  in  Waggy  t.  Scott,  29  Or.  388,  45  Pac.  775,  approTing  and 
following  the  rule. 

2  Or.  107-112,  HUVSASEB  ▼.  COITIN. 

Process. — Summons  Bequiring  Defendant  to  Appear  and  answer 
"forthwith"  does  not  confer  jurisdiction,  p.  110. 

Cited  in  Korthcut  v.  Lemery,  8  Or.  322,  holding  divorce  decree 
Yoid  where  publication  of  summons  was  insufficient. 

Distinguished  in.  Ladd  v.  Higley,  5  Or.  298,  on  the  facts;  Strong 
V.  Barnhart,  6  Or.  103,  104,  where  the  record  showed  proper  sum- 
mons^ but  the  service  was  defective;  Woodward  ▼.  Baker,  10  Or.  494^ 
where  the  attack  upon  the  judgm'enl  was  collateral. 

Oourts^— When  the  Sl^pa  by  WMeh  a  Ooiirt  obtains  Jurisdiction  are 
prescribed  by  statute,  they  must  be  clearly  followed,  p.  110. 

Cited  in  Munroei  v.  Thomas,  85  Or.  175,  57  P!ac.  420,  fq>proving  and 
applying  the  rule. 

2  Or.  113*115,  MOSSEAU  ▼.  VSEDER. 
This  case  has  not  been  cited. 

2  Or.  115-116,  STATE  ▼.  JOHNSON. 

Larceny. — When  Property  Stolen  in  Another  Slate  is  brought  here, 
the  offense  follows  the  goods,  p.  116. 

Cited  in  Bex  v.  Brisao  &  Scott,  8  £ng.  Bui.  Cas.  149,  not  accessible ; 
Worthington  v.  State,  58  Md.  410,  reviewing  authorities  from  other 
states  sustaining  the  rule. 

Modified  in  Stanley  v.  State,  24  Ohio  St.  168,  15  Am.  Bep.  604, 
holding  that  the  rule  does  not  apply  where  the  property  was  stolen 
in  a  foreign  and  independent  sovereignty. 

2  Or.  117,  HEATHEBIiT  ▼.  HADLET. 

AppeaL — ^Affirmance  for  Want  of  Prosecution,  p.  117. 

Cited  in  United  States  Trust  Co.  v.  Marquam,  41  Or.  372,  64  Pac. 
644,  and  Henricksen  v.  Smith,  29  Or.  477,  42  Pac.  486,  explaining 
procedure  in  case  of  abandoned  appeal. 

2  Or.  118-122,  STABB  ▼.  STABS. 

Beversed  in  6  Wall.  402,  18  L.  ed.  925. 
This  case  has  not  been  cited. 

2  Or.  123-125,  GABBXSON  ▼.  POBTLAND. 
Jury. — Bight  to  Allow  Withdrawal  of  challenge,  pp.  123,  124. 


*  Or.  i«s-i«s      None  oar  naxaoa  bepobto, 

Ad  BOt  kpplj  t«  improvement  uaesamenti;  City  «f  ^Ifrtgfc 
110  H.  C.  48,  14  S.  E.  534,  IT  L.  B.  A.  S30,  npholdiii«  w 
taking  into  account  entire  line  of  Wsj  inprored  and  urn* 
peue  ftceoiding  to  front*iS«;  State  T.  Dodge  County,  8  Net 
Am.  Kep.  619,  apholding  Nebraska  law  making  loeiri  impr 
by  special  aMeesment  on  property  beneilted.  Cited  in  no) 
Am.  Dee.  522,  on  local  improyement  aoBeaamenta  ai  ezerelM 
taxing  power;  85  L.  B.  A.  58,  on  paraonal  liability  to  pay  ai 
for  local  impTOTomont. 

CoosUtatKnul  Lur. — LeglalatlYe  Detaimlnatloii  of  Hod*  < 
ment  for  local  improvements  is  not  leriewablc,  pp.  160,  16 

Cited  in  Etng  t.  City  of  Portland,  88  Or.  416,  68  Pae.  B, 
A.  812,  appTOTieg  and  applying  tbe  rule;  Martin  t.  ^ler, 
802,  M  N.  W.  401,  S5  L.  B.  A.  838,  holding  that  it  ia  a  L 
fanetioa  to  dcBignate  localities  that  would  b«  benefited  by 
and  that  'should  boar  tho  bnrdeos  thereof. 

I  Or.  163-188,  OBAVTOBD  ▼.  AXBABUL       - 

Oostft— SuntloB  and  AOairttMt  df  O0M>  aad  dlebnrsemenl 

ated  in  Wilson  v.  City  of  Salem,  8  Or.  4SS,  M4;  hok 
each  item  of  disbnrMmenta  elionld  be  partienlarly  eet  fort! 

'^tiMM  Tms  are  Anow»U^  Tboogh  Wltoaaa  attends  wit) 
poena,  p.  166. 

Cited  in  Perham  t.  Portland  ete.  Eleetrle  Co.,  88  Or.  488 
M,  Doree  v.  Chieago  etc  By.  Co.,  118  Iowa,  M4,  OS  K.  W. 
Chriatensen  v.  Union  Trank  Line,  6  Wash.  83,  38  Pae. 
following  the  mle;  Linforth  T.  San  Francisco  Oas  etc.  C< 
App.  430,  W  Pae.  718,  balding  that  fees  of  witoesses  -^i 
to  attend  may  be  taxed,  under  statute  providing  foee  for 
"Required"  to  attend;  Ueagher  T.  Van  Zandt,  18  Nbt.  S8( 
69,  dissenting  opinion,  majority  limiting  tees  to  Witnesies  i 
been  lubpoeAaed. 

Costs. — Utlaage  must  ba  tor  Number  of  Miles  actually 
p.  166. 

Cited  in  Coleman  t.  Boss,  14  Or.  3S1,  13  Pae.  648,  and  Su 
Door  ete.  Co.  v.  Qarrett,  28  Or.  172,  42  Pae  130,  sppToving 
Howe  V.  Douglass  County,  8  Or.  490,  402,  eoustming  eode 
relating  to  mileage.  ' 
■  Ooeta. — Objectlous  to  Oott  Bill  must  b«  SpocUle  to  require 
Tsrifiication,  p.  167. 

,  Cited  in  Wilson  t.  Salem,  8  Or.  483,  and  Cross  ▼.  Chiehaal 
116,  both  following  tlie  rule. 

OoatB.~-VfrUlcatlan  to  BUI  and  Iti  Amendmnts  ai« 
proofs,  p.  16T. 

Cited  in  Tonag  ▼.  Hugbe^  SO  Or.  586,  SB5,  66  Pae.  873, 
ta  eoBsidar  additional  affidavits. 
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OostB*— Mlleago  to  Witaien  Tttwridlng  B^nd'tteadi  of  snbpoe&a, 
p.  167. 

Cited,  in  Burrows  ▼.  Balfour,  89  ^ Or.  494,  66  Pae.  1063,  allowing 
double  mileage  under  aeetion  795  of  the  code;  Spencer  T.'PeteraOiiy 
41  Or.  262,  68  Pae.  1108,  holding  that  objection  that  witnesa.  ,yo|un-. 
tarily  attended,  does  .not  raise  question  that  his  examination  was 
unnecessarj;  Luekey  ▼.  Lincoln  County,  42  Or.  332,  334^  70  Pae.  .509, 
510;  State  t.  Seibert,  130  Mo.  214,  32  8.  Wl  61^3,  reviewing  other 
declBions;  Fish  ▼.  Farwell,  33  111.  App,  2^,  holding  that  mileage  for 
travel  outside  of  state  cannot  be  taxed  as  costs. 

2  or.  168-174,  BBtTMMET  T.  "WSAVEB, 

Huirband  and  Wife.— Separata  Property  of  Wif«,  pp.  17^,  174'. 

Cited  in  Yetten  y.  Carmack,  23  Or.  287,  31  Pae.  660,  20  L.  B.  A.' 
101,  eonstruing  constitution  ahd  sta^te  relatihg  to  separate  property; 
Starr  v.  Hamilton,  Fed.  Gas.  No.  13,314,  1  Deadj,  268,  holdinj^  that 
Qonstitntional  exemption  made   exempt  property   separate  'property. 

Questioned  in  Lemon  v.  Waterman,  i  Wash.  Ter.  491,  7  Pae.  900, 
questlbned*^in' holding  that  iBxeiJiption  was  hiere  exemptioii  and  did 
not  ereate  separate  estate.  -       .  .    .  < 

2  Or.  176-179,  BTAK  ▼.  HAUI8.      *    /^  '     '^  ^ 

Justices  01^  the  F«ac6^-^Power  6t  tidgidktore  to  Give  Oflcer^'  pow- 
ers of  justices  af&rmed,  p..  177.  '' 

C^ted  in  dtate  ,▼.  Wlley^  4  Or.  186,  and  Hultnomah  County  t, 
A^dams,  6  Or.  115,  both  approving  the  rule;  Craig  ▼.  MosieV,  2  Or. 
324,  applying  the  rule  to  the  recorder  of  Salem;  State  v.  Wfley,  4' 
Or.  187,  holding  that  jurisdiction  of  police  judge  when  acting  as 

justice  could   not   be  limited   to   criminal   matters;    Clemmensen   y. 

Peterson,  35  Or.  50,  56  Pae.  1016,  reluctantly  reaffirming  the  riil^  on 

^«  ground  of  stare  decisis. 


^^- 


4^<     179-182,  BI0HABD8OK  T.  FULLfift.  ^. 

lent.— Q716  Partuejc  camiot  Confess  Jndgpieiit  for. the  Arm  ez-c. 
,.an  action  pending,  p.  180. 
^  in  Bank  of  Shelton  v/Willey,  7  Wash.  640,  35  Pae.  412^ 

iQg  and  applying  the  rule. 

anguished  in  George  W.  McAIpin  Co.  v.  Finsterwald,  57  Ohio 

5i,  49  N.  B.  788,  holding  that  the  rule  does  not  give  firm  cred- 

•he  right  to  question  a'  judgment  so  confessed.    Cited  in  note 

Am.  Dee.  570,  on  effect  of- judgment  against  partnership  or 

lebtors  on  service  on  on9»  ... 

^^7nent. — ^tn  Oonfessioii  of  Judgment  the  Sworn  Statement  anist . 
g^^^     'tihe  factf  out -of ;  which  the  indebtedness  arose,  p.  181.. 

^^^^  in  Puget  Sound  J^at.  B«nk  ▼.  J^evy,  10  Wash.  604,  45  Ami« 
e^-  -^^p.  803,  39  Pae.  144,  allying  tte  mle  in  a  aimiUur  easei .  C«t(Sd 
iJ^^^*^^es  to  99  Am.  Dec*  277,  judgment  by  COP  fusion;  26  Jn. ,».  A. 
^^  rights  of  partners  inter  se  in  partnership  realty. 
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S  Or.  182-189,  OHAVBinBE  ▼•  VOOB. 

Execution.— Sale  ExtingnlBlkeB  Creditor^  lAtn,  p.  18T, 
Citei  in  Lauriat  t.  Strattoi^,  11  F«d.  lOft,  6  Saw.  839,  kpp 
fud  applying  the  role. 

S  Or.   189-190,  inmOH  T.  MOOBB. 

Jndsmaat. — ^*'^*"'<*"f  Lira  Undar  th»  Btfttnte,  p.  190. 

Cited  in  De&rborn  v.  pHtton,  3  Or.  123,  following  tb«  nile; 
man  v.  Holman,  S8  Or.  459,  99  Pac.  425,  couBtrulng  Bimilai  at 
Burna  y.  Conner*,  1  Wash.  S,  23  Pae.  837,  holding  that  a  proo 
to  reviTe  a  judgment  ia  not  an  action  on  a  jadgment. 

Diatinguiahed  in  Bioime  eta.  Go.  v,  Chaiea,  9  N.  U.  320,  ft 
235,  holding  that  a  judgment  baned  b;  limitation  itatnta  i 
be  revived  by  Bcire  f«eiaa. 

Judgment. — DomecUo  Yndgmenta  an  not  Bamd  bj  aeetion 
the  code,  p.  190. 

Cited  is  BtTong  v.  Barnhart,  5  Or.  499,  approving  the  rule. 

Distinguished  in  Citizens'  Nat.  Bank  v.  Lueaa,  26  Waata.  4 
Am.  Bt  B<^p.  74S,  67  Pac.  254,  54  Ij.  B.  4.  812,  holding  do 
judgment!  barred  by  limitation  atatnta. 

2  Or.  190-192,  SMITH  T.  OUB.  ,     . 

Oon^t^ctq,— Oonttaqt  Vo}0.  Vecaofa  Mallli  .oa,  Boi^jr  naj-  b* 
dated  by  latification  on 'a  week  ^ay,  p.  191. 

Cited  in  Tucker  y-  We«t,  29  Ark.  39S,  405,  ^proving  and  ap 
the  rule;  Melchoir  v.  flcCartj',  81.  Wia.  257,  11  Am.  Bep.  60 
proving  the  rule,  bat  holding  it  Inapplieable  to  vQid  eontraett 
than  those  made  on  Sunday. 

DiatiDguisbed  in  Oregon  etc.  B.  B.  Co.  v.  Potter,  S  Or.  232^ 
the  original  contract  had  no  valid  conaiieration  to  eapport  i 
oould  not  be  aided  by  ratification.  Cited  in  Dotee  ia  12  Am 
293,  on  validity  of  Sonday  eontraeU;  59  Am.  St.  BepL  042,  oi 
tracts  ineapable  of  ratifieatioB. 

aUr.  800-201,  BEQUSTTIi  T.  PEOPLE'S  TKAlTSP.  OO. 

Ne^lgODC*.— The  Least  Ve^lgence  ef  FlalmtlS  will  not  S 
groaa  eareleaaneaa  of  defendant,  p.  201. 

Cited  in  Holatine  v.  Oregon  etc.  B.  Co.,  8  Or.  199,  and  F 
Cmatitla  Co.,  15  Or.  319,  IS  Pac.  36,  both  approving  and  applyii 
rale.    Cited  in  note  to  S6  Am.  Dee.  071,  on  eontributocy  negii 

2'Or.  202-S09,  D0LFB  t.  NIOCDHl 

AppeaL — Batma  of  Sarrle*  of  Notica  tf  Appeal  ma;y  be  am 
p.  20«.-  J 

Cited  in  Beeley  t.  Sabaetian,  I  Or.  508,  and  Barbra  ▼.  Ooodt 
Or.  466,  31  Pao.  67,  boih  approving  and  adhering  to  the  rule. 

AppeaU-NoUoe  aii«  Oarttflcata  ve  net  Amendsltle,  p.  208. 

Cit«d  in  Shirley  v.  Btlteh,  IS  Or.  10,  18  Pae.  348,  real&rmii 
role. 
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Appeal— N6tie«  of  Appeal  miurt  Set  Fortb  Full  Speeillcatioii  of 

errorSi  p.  203. 

Cited  in  Carver  ▼.  J>ic1csoii  County,  22  Or.  88,  29  Pae.  76,  follow- 
ing the  rule;  Boy  ▼.  Horsley,  6  Or.  888,  25  Am.  Bep.  537,  refusing 
to  consider  errors  not  set  forth  in  notiee  of  appeal;  State  ▼.  Me- 
Kinnon,  8  Or.  490,  disregarding  assignment  which  did  not  specify  the 
ground  of  error  relied  on. 

Qualified  in  McBay  ▼.  Freeman,  8  Or.  458,  holding  rule  inap- 
plicable to  objection  to  jurisdiction  or  sufficiency  of  complaint. 

2  Or.  flOS*806,  UNBZ.BT  ▼.  WAUJB. 

AppeaL— -When  Appeal  la  Faffected  1b  the  Court  BAyw  prior  to 
the  first  day  of  term  of  supreme  court,  transcript  must  be-  filed 
before  dose  of  second  day  of  term  or  be  deemed  abandoned,  p.  204. 

Cited  in  Estate  of  Bennett^  1  Alaska,  162,  reaffirming  and  apply- 
ing the  nde. 

Appeal. — Application  for  Extenaion  of  Time  to  File  Transcript  must 
be  made  within  the  time  prescribed  for  filing  it,  p.  804. 

Cited  in  Seeley  ▼.  Sebastian,  8  Or.  565,  approving  and  following 
the  rule. 

Appeal. — Serrlce  of  Notice  may  be  Either  on  Party  or  attorney 
residing  in  county;  outside  of  county  service  can  be  made  on  party 
only,  p.  204. 

Cited  in  Carr  y.  Hnrd,  8  Or.  160,  161,  Bees  v.  Bees,  7  Or.  80,  Pop- 
pleton  ▼.  Nelson,  10  Or.  439,  and  Bennett  v.  Mlnott,  28  Or.  343,  39 
Pac.  997,  approving  and  following  the  rule;  Butler  v.  Smith,  20  Or. 
129,  130,  25  Pae.  381,  382,  upholding  the  rule  and  criticising  Shirley 
V.  Burch,  16  Or.  5,  6;  Lewis  &  Dryden  Co.  v.  Beeves,  26  Or.  448,  38 
Pac.  623^  following  the  rule  in  spite  of  statute  directing  service  on 
attorney  only. 

Questioned  in  Shirley  v.  Burch,  16  Or.  5,  6,  18  Pac.  346,  holding 
that  service  cannot  be  made  on  party  having  an  attorney  of  record 
residing  in  the  county. 

2  Or.  205-206,  COFFIN  ▼.  OOTHJSON. 
This  case  has  not  been  cited. 

2  Or.  206-213,  OBEOON  STEAM  NAV.  00.  T.  WASCO  C0UNT7. 

Taxation* — Powers  of  Assejssor  and  County  Gonrt  over  absessment- 
roll,  pp.  207-213. 

Cited  in  Barragh  v.  Bird,  3  Or.  248,  and  Portland  University  v. 
Multnomah  County,  31  Or.  500,  50  Pao.  533,  approving  the  rules; 
Gray  v.  Stiles,  6  Okl.  492,  49  Pac.  lt>94,  following  the  rule  in  con- 
struing a  similar  statute;  Wallace  v.  Bullen,  9  Okl.  7,  58  Pac.  950, 
stating  powers  of  boards  of  equalization;  Leicester  Waterworks  Co. 
V.  Nuttair,  16  Eng.  Rul.  Cas.  690,  not  accessible. 

2  Or.  214-216,  TBAINOB  ▼.  H0LTNOMAH  COUNTT. 

Intoxicatiiig  Idiiaor.-^Meiiey  Adraaced  ae  Uqiior  XdcenM  eannet 
be  recovered  from  the  county  on  refusal  to  grant  the  Ueansei  p.  216. 
Or.  Not«a— a 
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Cited  in  UeLeoa  r.  Scott,  21  Or.  lOQ,  2S  Pae.  lOM,  ud  Hftgi 

City  ol  ABhland,  91  Wis.  631,  65  N.  W.  509,  applying  the  ru 
sLnii)ar  cuea.  Cited  in  notes  in  21  L.  B.  A.  582,  58fl,  on  discretii 
granting  liquor  licenBes;  16  L.  B.  A,  N.  8>,  612,  on  Mcavery  o: 
■■rned  liquor  lie  en  Be  fee. 

2  Or.  216-220,  imj«  T.  LEABN. 
FBirlM.— Blpulan  Ovnor  haa  not  Exclnd-n  Blgbt  to,  p.  217. 
Cited  in  Bicklej  t.  Leain,  3  Or.  545,  516,  reluctlaatly  foUowinj 

Ferries  an  Part  of  tli«  Boad  for  public  uae,  p.  SIT. 

Cited  in  Price  t.  Snntt,  8  Or.  U3,  denying  right  to  ehanga 

a  Or.  221-225,  STATE  t.  BBOWN. 

Oountwrfetting. — Fedmal  and  State  Power  to  Define  and  pa 
p.  223. 

Cited  in  Yonng  v.  Prazier,  36  Or.  250,  78  Am.  St,  Sep.  772.  59 
708,  48  L.  B.  A.  15S,  holding  that  each  may  prohibit  and  punisl 
■ame  oftenae;  Stroube  v.  State,  40  Tex.  Cr.  583,  51  S.  W.  35S,  i 
nizing  jurisdiction  of  state  eoarts  over  oouDterfeiting. 


2  Or.  227-236,  STATE  T.  FITZUVOH. 

Jut.— Challenge  to  Pand  la  Abolished,  p.  S31. 

Cited  in  State  v.  Dale,  8  Or.  233,  and  State  v.  Ja  Nun,  S3  < 
97  Pac.  97,  both  reeogniiing  tlie  abolition. 

Grand  Jury. — Iiregulaiitles  in  Zmpaoeling  an  not  Qroand 
objection  to  indictment,  p.  231.  , 

Cited  in  Posey  v.  State,  86  Miaa.  152,  3S  South.  3SS,  holding 
irregularities  in  formation  of  grand  jury  do  not  vitiate  the  ii 
ment;  People  t.  Lander,  82  Mich.  138,  49  N.  W.  9&4,  atating 
of  objecting  to  mode  of  eeleeting  jury;  United  States  y.  Hit 
136  Fed.  911,  holding  that  dia qualification!  of  grand  jurori  are 
ited  to  tboBe  let  forth  in  the  Oregon  statute.  Cited  in  note  In  I 
B.  A.  779,  on  organization  of  grand  jury. 

Crlinlnal  Iat.— Acta  and  DecUraUoni  of  Oo^on^traton  at 
dence,  p.  234. 

Cited  in  State  t.  Steeves,  29  Or.  S2,  43  Pae.  949,  holding  tt 
peraoD  who  is  present  aiding  and  abetting  crime  fa  a  prii^ 
Cited  in  note  in  68  L.  B.  A.  220,  on  bomidde  in  carrying  ant  unti 
eODspifacy. 

Criminal  Iaw. — Inconalstent  Statements  Idada  at  OtlMT  Time 
admissible  to  impeach  but  not  to  prove  facta,  p.  234. 

Cited  in  State  v.  Jarrla,  It  Or.  869,  23  Pae.  £53,  and  JoMp 
Fnniah,  27  Or.  266,41  Pm.  4B6,  both  approving  the  rule;  Ste 
Bteevee,  S9  Or,  104,  43  Pac.  932,  atating  rule  as  to  impeaebing 
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witness;  Dillard  t.  Olalla  Min.  €c.,  92  Os.  I3i,  *9I>  Pae.  968,  admit- 

ting  inconsistent  statements  to  impeach  witneM. 

Appeal. — Questiozui  of  Fact  are  not  Subject  to  review,  p.  236. 

Cited  in  Sfate  t.  Wilson;  6  Or.  429,  Hallock  v.  City  ol  Portland,  3 
Or.  30,  State  ▼.  McDonald,  S  Or.  118,  State  t.  Hackey,  12  Or.  1^,  6 
Pac.  648,  Kearney  v.  Snodgrass,  12  Or.  315,  7  Pac.  312,  McBride  v. 
Northern  Pae.  etc.  Co.,  19  Or.  71,  23  Pae.  816,  and  State  v.  Gardner, 
33  Or.  152,  54  Pac.  810,  all  refusing  to  review  verdicts  based  on  con- 
flicting evidence;  State  v.  Olds,  19  Or.  442,  24  Pac.  406,  dissenting 
opinion,  majority  reversing  conviction  for  insnffieiency  of  proof; 
State  V.  Foot  You,  24  Or.  70,  32  Pac.  1034,  holding  that  question  of 
insufficiency  of  evidence  to  eouvict  should  be  raised  on  motion  for 
discharge  in  lower  court. 

Qualified  in  State  v.  Hill,  39  Or.  96,  65  Pac.  520,  holdixig  that, 
whenever  anything  occurs  after  submissibn  of  cause  tending  to  sub- 
vert justice,  the  facts  will  be  reviewed.  Cited  in  notes  to  86  Am. 
St.  Bep.  666,  on  admissibility  of  dying  declarations;  66  Ii..B.  A.  358, 
on  dying  declarations  as  evidence. 

2  Or.  237-238,  KNOTT  y.  FBUSH. 

FeirieB.— Katore  of  Ferry  Ucenae,  pp.  237,  238. 

Cited  in  Beckley  v.  Learn,  3  Or.  546,  holding  that  holder  of  ferry 
license  cannot  obtain  a  renewal  unless  land  owner  fail  to  apply; 
Haekett  v.  Wilson,  12  Or.  37,  39,  6  Pac.  657,  658,  and  Montgomery 
V.  Multnomah  By.  Co.,  11  Or.  353,  355,  3  Pac.  440,  441,  holding  that 
court  cannot,  after  issuing  license  to  one  person,  grant  another  to  a 
dtffereirt  person;  Bvans  v.  Kroutiuger,  9  Idaho,  158,  72  Pae.  884, 
holding  ferry  franchise  assignable.  Cited  in  note  in  59  L.  B.  A.  544, 
on  establishment,  regulation,  and  protection  of  f  erriesi, 

2  Or.  238-241,  STATB  y.  MANN. 

OambUng. — ^Deylce  Deflned,  p.  241. 

Cited  in  State  v.  Oilt  Lee,  6  Or.  428,  approving  the  definition. 
Cited  in  notes  to  121  Am.  St.  Bep.  701,  on  gambling  games  and 
devices;  17  L.  B.  A.,  N.  S.,  l&ll,  on  card-game  paraphernalia  as 
"gaming  devieOb^' 

Gambling. — Statute  WhlOh  Doea  not  Deaerlbe  Deyioea  intended  to 
be  prohibited  is  void  for  uncertainty,  p.  241. 

Cited  in  Dekelt  v.  People,  44  Colo.  528,  99  Pae.  331,  holding  that 
uncertainty  in  describing  offense  renders  statute  void;  Czarra  v. 
Board  of  Medical  Supervisors,*  25  App.  (D.  O.)  iffl,  holding  reason- 
able certainty  sufficient  in  describing  offenses. 

Distinguished  in  State  v.  Carr,  6  Or.  135,  where  statute  described 
the  game  by  name;  People  v.  Carroll,  80  Cal.  156,  SKi  Pac.  130,  hold- 
ing the  statute  sufficiently  definite. 

Criticised  in  Be  Lee  Tong,  18  Fed.  256,  9  Saw.  333,  denominat- 
ing the  opinion  narrow  and  purblind  and  holding  that  gambling  laws 
ahould  be  construed  so  as  to  make  tbem  effective.  •      ^ 
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3  Or.  246-249,  STATE  EZ  BXL.  BOBENHBm  Y.  HOTV. 

Offlcen. — OjBcn  cumot  TTu  Hla  Pooltloii  to  place  himaeir  ii 
p.  246. 

Cited  in  Honiung  r.  State,  US  Ind.  4«S,  19  N.  E.  15S,  E  L 
510,  holding  vote  bj  Mhool  trustee  for  blmself  aa  stiperinl 
illegal.  Cited  in  note  in  18  L.  B.  A.  SS7,  on  Taliditf  of  Tote  < 
mon  oouDcil  or  simiJai  body  ai  affected  bj  personal  inteiett  o 
ber*. 

Offlcar. — Incompiitlbla  OfllceB  camnot  be  Held  bj  the  same 
p.  M». 

Cited  in  Lattime  t.  Hunt,  196  Mass.  265,  81  N.  E.  1001,  not 
fng  tbe  queetioD.  Cited  in  notes  to  86  Am.  St.  Bep.  58Z,  on 
one  office  by  accepting  another;  47  L.  B.  A.  S53,  on  decision 
vote  at  election. 

2  Or.  2S1-2S6,  BICEET  ▼.  FORD. 

AppmL— Object  9f  BtaUment  la  to  Haka  a  matter  of  recoj 
which  ia  not  lueli,  p.  252. 

Cited  in  State  v.  HeKinnon,  8  Or.  400,  to  point  that  sUtv 
Tiding  for  qieclfie  asaignmenta  of  vrror  must  be  followttd. 

2  Or.  255-257,  STATE  t.  OBEOON  O.  B.  00. 

AppeaL^Acta  Beating  In  tb«  I>lacr«tton  of  Lftw  Oflcaa  i 
reviewable,  p.  857.      ' 

Cited  in  Fields  ▼.  l«mb,  8  Or.  342,  refusing  to  MTiew  or 
mOTing  cause  to  federal  court;  Everding  t.  UcQino,  23  Or. 
Pac.  179,  refusing  mandamoa  to  control  discretion  of  distriel 
nvj  to  try  title  to  office. 

2  Or.  26B,  Mcdonald  t.  OBusBir. 

Coort*.— VHat  CoBStltntM  Filing  a  Fapar,  p.  ESS. 

Cited  in  Bade  t.  Hibberd,  50  Or.  504,  93  Pac.  3<0,  and 
Conaot's  Eatate,  43  Or.  S3fi,  73  Pac.  1020,  holding  filing  not  i 
by  clerk's  failure  to  indorse  paper;  Hilts  v.  Hilts,  43  Or.  . 
Pac  698,  holding  the  deposit  of  the  filing  fee  a  prerequisite  t< 

2  Or.  269-280,  UcDONAU)  t.  OBUZEN. 

AppeaL — Bale  on  Affirmance  on  Appoal  from  judgment  on 
rer,  p,  260. 

Cited  in  Powen  r.  Willamette  etc,  Co.,  14  Or.  23,  IB  Pk«.  8 
ing  that  when  court  remands  case,  after  sustaining  demurrer 
court  determines  whether  defendant  maj  answer;  Aiken  t.  i 
Columbus,  167  Ind.  1S2,  78  N.  E.  661,  18  L.  B.  A.,  N.  9.,  416, 
same  effoot. 


^  WmSS  ON  OBBOON  BBPOBTa    '      2  Or.  26(K2gi 

^MiMrt9^  1MB  T.  mnaasBB. 

^d«iioe._'vmtS]ig  cfitmot  be  Varied  hj  Oral  Bvideiio%  p.  265. 

at^^^  in  Portland  Nal  Bank  ▼.  Scott,  20  Or.  424,  26  Pae.  277,  re- 

*^t^^^'  the  rule;  HUgar  v.  Miller,  42  Or.  556,  72  Pac.  320,  holding 

^^w .  ^^denee  of  what  parties  taid  prior  to  making  eontraet  is  in- 

^f'i'ble  to  Tary  its  tenoB. 
^^^*^^  Landfl.--0eiigre88ional   Oranl  in  Worde   ef  present   grant 
^it2  ^*^*  *®  grantee,  p.  267. 
^    o^^  ^  Blakeslj  y.  Caywood,  4  Or.  286,  and  Dolph  t.  Barney,  5 
^    ^^^,  both  approving  the  rule. 

^F^JTx-^ed  in  Qninn  ▼.  Ladd,  87  Or.  268,  59  Pae.  450,  following 
of  federal  supreme  eofirt  to  effect  that  grant  passes  only 
ry  right  nntil  oompletion  of  residence. 


HEATHEBIiT  ▼•  HADZiBT. 
It. — ^In  Pleading  Fonner  ^ndgmeiity  It  to  yeceesary  to  state 
Ltter  was  deterndned  in  the  former  snlt,  p.  274. 
on  Heatherly  ▼.  Hadley,  4  Or.  2,  being  another  appeal  of  the 
Wythe  y.  Balem,  Fed.  Cie.  No.  18421,  4  Saw.  88,  hold- 
in  pleading  former  adjudication  at  law  it  is  sui&eitot  to  say 
facts  were  identical  with  those  pleaded  in  the  complaint. 
f.>-Ea<A  ICatter  Should  be  Stated  in  a  IMxect  liaaner  so 
e  may  be  taken  by  direct  denial,  p.  272. 
in  Springer  y.  Jenkins,  47  Or.  606^  84  Pae.  481,  to  point 
"titers  in  ayoidance  or  justification  must  be  pleaded;  Da  Costa 
e,  40  Fla.  428,  24  South.  918,  holding  denial  herein  mere 
^t  of  legal  eonislnsion. 
x^a^li^^^  Isnd  explained  in'Oregonlam  By.  Co.  y.  Oregon  Ry.  ft  Nay. 
^•»  ^^    S«ed.  247,  10  Saw.  464,  holding  the  role  not  to  preclude  denial 
^^  ^'^^^^^anation  and  belief  when  facts  are  not  such  as  must  be  within 
bifl  ^^Y»onal  knowledge,    ated  in  note  to  27  Am.  St  Bep.  840,  on 
xicc»««it;>^  of  pleading  estoppel. 

2  ^-   ^VV-^288,  BA0IiE  WOOLEN  MILLS  00.  ▼,  MONTBrTH. 

^^f^^^B^eL — One  cannot  Dispute  Title  Which  He  Sets  Up,  p.  282. 

Ci^^a  in  Mickey  v.  Btratton,  Fed.  Cas.  No.  9530,  5  Saw.  475,  hold- 
*^^  K  where  both  parties  claim  title  through   the   same   person 

^fjt^ex'  ^nn  ^gny  hig  title.  Cited  in  note  to  47  Aul  St.  Bep.  76, 
^^  ^^^>> ants  under  common  source  of  title. 

^^'**ox'attoBe^--'Deed  of  Ooxporation  most  be  Sealed  with  the  cor- 

^'rii^      «^al,  p.  285. 

\|^J^  -Ini  Brown  v.  Farmers*  Supply  Depot  Co.,  28  Or.  543,  32  Pac. 
^^',^^*^^yer  y.  Nehalem  Mill  Co.,  81  Or.  443,  61  Pac.  204,  and  In  re 
S^'  -^^^^  M»J^  ^-i  ^•^-  ^^'  N<>-  12,222,  3  Saw.  88,  all  approving 

^nd    ^olio^ing  the  rule, 

^  ^"     ^BB-291,  SHIVKLT  V.  WELCH. 

^^^^^xinatlon  of  Instruments. — Equity  will  not  Beform  for  mistake 
^^i\»^89     established  by  evidence  so  clear  as  to  preclude  all  question, 
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Cited  in  Newsom  ▼.  Greenwood,  4  Oar.  123,  Lewla  T.  Lewis,  4  Or. 
17il,  Epstetn.  t.  Statd  Ins.  Co.,  21  Or»  1^1,  87  Pac.  1M5,  and  Thorn- 
ton  ▼.  Krimbel,  28  Or.  274,  42  Pae.  996,  all  reaffirming  tbe  mleu 

2  Or.  291-^296,  MILLER  y.  BANK  OF  BBITI8H  OOLUMBIA. 

Corporations. — President  has  Power  to  OonXess  Judgment^  p.  294. 
'    Cited  in  Shnte  y.  Keyser,  8  Ajriz.  342,  29  Pae.  389,  holding  that 
the  right  of  a  corporation  to  eonfese  judgment  is  an  incident  to  its 
power  to  be  sued. 

Denied  in  Fogg  v.  Ellis,  61  Neb.  832,  86  N«  W.  494,  holding  role 
inapplicable  in  Nebraska. 

2  Or.  295-297,  BYBEE  T.  BUBBANK 

This  case  has  not  been  cited. 

2  er.  29f*a01,  BHBA  ▼.  UMATIZ-I-A  OOUNTT. 
Taxation.— Board  of    E^naUaatioii  to  tba  Only  Tcibanal    haTing 

original  joxisdietion  to  correct  assessment,  p.  300. 

Cited  in  Darragh  v.  Bird,  3  Or.  240,  holding  ^hat  failnr*  to  Appeal  to 
the  equalization  board  to  correct  errors  in  assessment  bars  remedy. 

Taxation. — ^Parties  Aggrievad  by  Declsioii  of  Board  of  BgwalUatlon 
may  sue  out  a  writ  of  roTiew,  p.  300l 

Cited  in  Darragh  v.  Bird,  8  Or.  250,  Poppleton  y.  Yamhill  County, 
8  Or.  889,  Oregon  etc.  Bank  ▼.  Jordan,  16^  Or.  JL17,  17  Pae.  624»  Paul- 
son V.  City  of  Portland,  16  Or.  464,,  19  Pae.  458,  1  L.  B.  A.  673, 
concurring  opinion,  Northern  Pae.  By.  Co.  ▼.  Pattenon,  10  Mont.  105, 
24  Pae.  705,  Southern  Oregon  Co.  ▼.  Coos  County,  39  Or.  192»  64 
Pae.  648,  and  Dundee' Mtg.  etc.  Co.  y.  Charlton,  32  Fod.  195,  13 
■Saw.  25,  all  reaffirming  and  applying  the  rule. 

Taxation. — ^Power  of  Board  of  BquaU2atiim«  p.  300, 

Cited  in  Portland  TJniyeraity  ▼.  Multnomah  County,  81  Or.  500, 
50  Pae.  533,  holding  that  county  court  has  no  power  to  strika  porop- 
erty  from  the  roU  aa  exempt  from  taxation. 

Certiorari. — ^Writ  is  Barred  If  not  Sued  Out  within  six  monthSy 
pp.  300,  301. 

Cited  in  Southern  Oregon  Co.  y.  Cbos  County,  80  Or.  854,  855,  47 
Pae.  854,  approying  and  applying  the  rule. 

2  Or.  802-304,  HOGAN  ▼.  WYMAK. 
Bxecntors  and  Administrators.— Bxeeators  WKH  Po'WMr  of  sale  need 

not  report  their  proceedings  to  the  court,  p.  304. 

Cited  in  Brown  y.  Brown,  7  Or.  299,  holding  tkst  tiia  eoart  can 
neither  confirm  nor  disapproye  such  sale. 

2  Or.  304-306,  8TEPHBKS  T.  E34^0TT. 

Ferries.— Besenration  in  Grant  of  Ferry  Franchlsa  construed,  p.  806. 
•  Cited  in.  Stephens  y.  Ejiott,  3  Or.  50,  construing  same  grant.     Cited 
in  note  in  59  L.  B.  A.  546,  on  establishment,  regulation  and  protec- 
tion of  ferries. 
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2  Or.  806-807,  8TATB  80HOOL  Wm.  V<k  »  Y.  SOTJH. 

Schoolfl.— S«]Mol  IMstrMi  ar*  PnliliQ  OoipwwtloQs  wteM  flcsifltenee 
can  b«  .questioived  only  by  Uke  state,  p.  307. 

Cited  in  School  Diat.  No.  115  v.  School  Dist.  No.  54»  84  Or.  99,  55 
Pac.  98,  holding  that  the  legality  of  the  organization  of  a  district 
can  only  be  attacked  by  the  stale.  Cited  iirnote  in  13  Am.  Dee. 
523,  on  qniftsi  CoipeirktlOna 

2  Or.  807-810,  PABXIiOW  ▼.  8INOB& 

lAuttMAotL  of  Aetlon8.-^Payiiieitt  by  One  Joint  IMHor  revlTSS  debt 
as  to  ally  p.  810. 
Cited  in  Be  Sibiitii's  Vmi,  48  Or.  809,  75  Plie.  187,  and  Bwt^  y. 

Christenson,  49  Or.  225,  124  Am.  St.  Bep.  1041,  89  Pac.  877,  reaffirm- 
ing and  applying  the  rnle;  Sheak  y.  Wilbnr,  48  Or.  878,  86  Pac. 
376,  holding  that  part  payment  by  tmstee  in  bankraptey  of  one 
maker  tolls  the  statnte  as  to  all;  Sntherlin  y.  Boberts,  4  Or.  887, 
holding  that  any  person  who  conid  be  compelled  to  pay  is  conipe- 
tent  to  make  a  part  payment;  Oleson  y.  Wilson,  20  Mont.  ^,  68 
km.  St.  Bep.  689,  6^  Pfee.  375,  dissenting  opinion,  majority  holding 
joint  maker  not  bound  by  payment  made  by  comaker. 

Bistin^ishedinDnlidee  Mortgage  etc.  Co.  T.  Homear,  80  Or.  562, 
t8  Pac.'  177,  wheore  the  payment  was  made  by  a  person  who  was  not 
liable;  Oowhiek  y.  fihingloy  5  Wyo.  101,  63  Am.  St.  Bep.  17,  87  Pae. 
394,  25  li.  B.  A.  608^^  holding  that  a  payment  by  one  party  jointly 
md  severally  Hable,  withotlt  the  knowledge  or  consent  of  the  other, 
iocs  not  suspend  the  statute  M  to  such  other;  Stnbblefield  v.  Me- 
A.uliff,^  80  Wash.  445,  55  Pae.  68B,  holding  wife  not.  bound  by  pay- 
ments made  on  «  mortgage  by  her  husband  who  was  a  joint  maker. 

Umitation  of  Actions. — Statnte  BegUis  to  Bun  ftom  Date  of  last 
payment,  p.  310. 

Cited  in  Creighten  ▼•  Vincent,  10  Or,  57,  approving  ahd  following 
the  rule. 

1  Or.  311-313,  OBEOOK  IBOK  00.  ▼.  TBTTLLIKGEB. 

Affirmed  in  3  Or.  1. 

Cited  in  note  in  67  L.  B.  A.  884,  on  grant  of  water  power» 

2  Or.  314-320,  STATE  y.  BATES. 

Bail. — Statutory  Undertaking  is  not  a  €k>Qmi0n-law  Eecognizance 
3ut  a  mere  simple  contract,  pp.  316,  317. 

Cited  in  Malheur  County  y.  Carter,  58  Or.  626,  98  Pac.  493,  hold- 
ng  that  it  is  simply  a  statutory  contract  to  pay  money  on  condition; 
(Vhitney  y.  I>arrow,  5  Or.  444^  supplying  an  omitted  word  in  a  bail 
>ond  otherwise  perfect. 

I  Or.  320-821,  FXANPEBS  y.  I8H. 

This  case  has  not  been  cited. 


n 
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2  Or.  321-323,  OATIUK  T.  KNOTT. 
Acooimt  SttML-^Iods  of  SottUag  HOttul  AocotrntB^  p.  : 
Cited  in  PengTB  v.  Wheelel,  U  Ot.  537,  34  Fftc.  3S9,  £1 

726,  quoting  tb«  nilo. 

a  Or.  323-326,  OBAia  T.  HOSrERi 

JtuUcM  Of  the  Feuo. — Leglal»tiira  mar  H«k«  Olty  Be 
officio  jnatiee,  p.  324, 

Cited  in  ClemmeuMn  t.  Petoreon,  36  Or.  SI,  641  Pec.  lOK 
ing  the  rule;  Uultnomah  Coonty  t.  Adams,  6  Or.  11&,  to  ] 
police  judge  maj  tie  given  jurisdiction  of  justice  of  tbe  pi 

Tutlcw  of  On  PMM.— SwUon  883  of  ttw  OMLb  OoutniM 
iSO. 

Diitingnisbed  in  T%jlot  w.  Jenkiu,  11  Oi.  376,  B  Pu. 
Btruing  saine  eeetioii. 

2  Of.  327-330,  JOHNSON  v.  OITY  COUNOIL  OF  OBEOa 
8.  a,  3  Or.  13. 

TuntiotL — Tlie  Sltna  of  lavlaiUft  PruyaHy  la  tlu  BoatdiK 
owner,  p.  330. 

Cited  in  Ankeik7  t.  ICnltnommh  Ooootf,  3  Or.  3SS,  SSS 
'the  rule  approvinglf;  Oomptoir  NatiAnftl  D'Beeompte  ate. 
of  Asiewors,  92  lA.  Ana.  1329,  27  Soutb,  SOi,  holding  tba 
debt  is  with  creditor. 

DUtingiiiBhed  in  Ankeny  r.  Uultnomah  Count;,  3  Or.  38! 
note  payable  in  this  state  taxable  here,  thoagh  owaei  be  : 
BODTmldentL  Cited  in  note  ia  18  L.  B.  A.  731,  on  aitns  fo 
of  taxation  of  debta   eTideDced  bj   notes  and   BOEtgagea. 

2  Or.  331-332,  BOON  t.  HcCIiANE. 

Cited  in  note  in  S8  L.  B.  A.  8^,  on  original  jnriBdietioii 
of  last  resort  in  mandatuua. 

2  Or.  332-336,  STANinB  ▼.  NICB0I>BON. 
.'    .Vendor   and  Fntcbaaer. — Poraeesion  of  Land  la  SDAclei! 

others  on  inquiry  as  to  possessor's  rigbts,  p.  33S. 

Cited  in  Bill  t.  Cooper,  6  Or.  18«,  Bion  v.  Dsncks,  24  0 
Pae.  1046,  and  McDcugal  v.  Lame,  39  Or.  214,  64  Pae. 
approving  the  rule.  Cited  in  note  in  13  L.  B.  A.,  N.  S.,  K 
OD  possession  of  land  as  notice  of  title. 

Judgment. — Lira  Dates  from  Time  of  docket,  p.  334. 

Cited  in  Baker  ▼.  Woodwsrd,  12  Or.  IS,  6  Pae.  179,  and 
Loan  etc.  Co.  v,  Currey,  39  Or.  409,  87  Am.  St.  Bep.  660 
360,  both  reaffirming  the  nile.  Cited  in  notes  to  ST  Am. 
S67,  on  docketing  judgments;  93  Am.  Dee.  3S3,  on  eststei 
terests  aifected  by  judgment  lien. 

Judgment. — Lien  to  Subject  to  AH  Kno'wn  Eqoltiei  in  pr 
debtor,  p.  336. 
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Cited  in  Biddle  y.  Miner,  19  Or.  470,  2S  Pae.  808,  and  Laurent  ▼. 
Lanning,  82  Or.  18,  61  Pae.  81,  both  applying  the  rule;  May  v. 
Emerson,  52  Or.  267,  06  Pae.  455,  holding  that  judgment  creditor 
obtains  no  better  title  than  debtor  had.  Cited  in  note  in  88  L.  B.  A. 
249,  on  priority  of  judgment  over  eonvijanee  made  after  beginning 
Bf  term. 

2  Or.  S3e-340,  HAKMEB  ▼.  8ILVEB. 

EzecQton  and  Adndnlatraton. — Oountj  Oomt  baa  Ko  Avtbority  t« 
letermine  heirship  or  partition  land,  p.  338. 

Cited  in  State  y.  CDay,  41  Or.  600,  60  Pae.  644,  approving  the  rule. 

Distinguished  in  Webster  y.  Seattle  Trust  Co.,  7  Wash.  650,  35 
Pae.  1084,  under  different  provision  in  Washington  code. 

Ezecators  and  Admlnlstraton.— Bigbt  of  Administrator  to  Posmss 
sbealty  is  eonf  erred  by  statute,  not  by  eonstitution,  p.  338. 

Cited  in  Clark  v.  Bundy,  20  Or.  104,  44  Pas.  2M^  holding  poMOWory 
ights  of  administrator  irholly  statutory* 

\  Or.  S40-S43,  TEBLDB  ▼.  LAMB. 
This  ease  has  not  been  eited. 
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JUSTICES 


SUFBEME  COUBT  OF  THE  STATE  OF  OBEGON. 


^'  iW  1868  AM  188^/  -•'  '    '         •  •' 


REUBKN  P.  BOISE,  Third  District CBicr  Jusncs. 

PAINS  P.  FRDI,  First  District ") 

JOHN  KSLSAT,  Second  District I      t«— »«.- 

WILLIAM  W.  UPTON,  Fourth  District (      JUWICM. 

JOSEPH  a.  W^^N,  IHtd  District ,,»,.*  J 


iM  1870. 


.'; 


PATNE  P.  PRIM,  First  District .., CHlsr/Jusnoi. 

ANDREW  J.  THATER,  Second  District \ 

R.   P.  BOISE,  Third  District .;....    f 

WILLIAM  W.  UPTON,  Fourth  District [      ,„„,^ 

p...\rariTJ8?^  yjfth  District.  iTcofi  June  to  Sept,  \     ^''■"^;^,^. 

L.  L.  MttAJBTHuiu'iiith  Dii^et,'  from  Sept! 


le  to  Sept,  j 


*  f  \  i 


Jm  1871. 


/       .      •       .  *f'  ?'. 


PAINE  P.  PRIM,  First  District -...•. ...^Cfiixr  Jtvncm. 

ANDREW  J.  THAYER,  Second  District 

BENJAMIN  F.   BONHAM,  Third  DUtrict I       t„.^, 

^>7TTTTAw  xwr    TTwi^v    FOUTtll   D*-*"'-^  ^      JUBTM 

raih  District. 


i!^i^iiSi^iiSK^'  ^"''^  ^^^^ •  ' 


Ik  1872. 


WILLIAM  W.  UPTON,  Fourth  District Cnnr  JunxOB. 

PAINE   P.    PRIM,   First   District ^ 

ANDREW  J.  THAYER,  Second  District I      !«-««-• 

B.  F.  BONHAM^  Third  District f     •*^«°«^ 

L.  L.  MeARTHUR,  Fifth  District J 

BIGHABD  WILLIAMS,  from  1864  to  1870...  1      ct^—^ 
O.  a.  CURL,  from  1870 /     '-*'"*^ 

[8  OregOR]  ( ^ )  ' 


■  t  r    •    > 


JUDICIAL  DISTRICTS  AJSJ)  THE  JU8TH 
PRESIDING. 


Smxhid  DiBTncni^-The   counties   of   Benton,   Iaim,  DanglM, 

CELSAY,  J.  to  1809. 
THAYER,  J.  from  1809. 


BOISE,  C.  J.  to.lSTl. 
BONHAH,  J.  (rom  1871. 

FoDBTH  DiBTRicF— The  eountie*  of  HnltnoniBli,    CUckamu, 
ton,  Columbia  and  Clatsop. 
UPTON,  J. 

FirrH  DibtUot — The  conntlei  of  Umatilla,  Unlta,  Bakar,  Q 
Wasco. 

WILSON,  J.  to  1870. 
WHrrTEN,  J.  to  September,  X970. 
HeABTHUB,  J.  famn  Sapt«mbn,  IBTIk 


(Tiii )  [8 1 


OABBS  HEABD  Ain>  DETERMINED 


CIRCUIT  COURTS 


STATE  OF  OBBGON. 


THE  OBEGON  IRON  CO,  v.  JOHN  0.  TRULLENGER 

OoiTBraiTcnoir. — A  grant  by  tlM  words,  ^o  flow  back  the  water  to  tho 
f oot  of  tHa  prewnt  irhmA**  •  •  •  •  •  "i^^  the  rifi^t  ut  aO 
times  to  use  all  the  water  wbich  natarally  flows  below  said  ndllt" 
Held,  to  mean  the  water  as  it  flows  from  the  mill-wheel,  the  mill 
being  in  operation. 

lDBic.-^It  is  necessary  to  gtvB  oonsider&tlon  to  all  parts  of  a  deed  in 
order  to  ascertain  what  was  the  intention  of  the  parties;  and  lor 
this  purpose,  surrounding  circumstances  within  the  knowledge  of 
the  parties  at  the  time  should  be  considered. 

SmviTUiiKS. — The  puKhaser  of  part  of  an  estate  takes  it  with  the  serr- 
itades  tliat  are  visibly  attached  at  the  time  of  the  aak. 

HiGHT  TO  Pond  WATEB.^The  right  to  use  water  necessarily  impliee  a 
right  to  dam  and  to  retain  it.  One  exercising  this  right  can  only 
detaim  it.  He  cannot  dlTert  it.  He  must  not  detain  it  uaieaeon- 
aUy,  or  let  it  off  in  unreasonable  quantities. 

InDC. — ^What  is  unreasonable  detention  is,  in  general,  a  question  of 
fact. 

It  appears  by  the  pleadings,  Hiat  on  the  twenty-eizth  ci 
Janiiary;  1864,  the  defendant  was  owner  of  Ihe  land  av«r 
which  Sncker  Greek  flows,  from  Sucker  Lake  to  the  Willamet 
Ki^er,  and  had  then  a  mill  and  dam  in  use  on  said  stream,  a 
short  distance  below  Sucker  Lake. 

It  waa  admitted  on  the  argument^  that  defendant's  mill 
was  propelled  by  a  large  breaat-wheel,   upon  which  watet 

[3  Qregon-l]  (  1  ) 


w 


# 


Ifo^.  1867]      Oregon  Iboit  Co.  v.  TbuuleitqIeb.  S 

stsruct  and  maintain  a  dam  of  any  length  and  height,  and  to 
flow  back  the  water  to  the  foot  of  the  present  overshot- 
wheel  of  the  mill,  and  the  right  at  all  times  to  use  all 
the  -water  which  naturally  flows  below  said  mill  in  said 
stream,  unobstructed  by  the  parties  of  the  first  part,  their 
heirs  and  assigns." 

It  appears  from  the  pi^oofs  and  admissions,  that  the  creek 

isy    in  the  dry  season,  bat  a  small  stream,  which   in   its 

natural  condition  is  for  a  short  portion  of  the  year  insttfr 

cient  to  drive  either  the  mill  of  the   defendant  or  the   um* 

chineiy  of  the  plaintiff.      And  that  by  means  of  using  the 

lake  as  a  reservoir,  and  retaining  water  during  the  wet  sea* 

son  which  would  be  of  no  use   at  that  tim^   in   propelling 

the  onachinery  of  either  party,  the  value  and  usefulness  of 

the  stream  to  both  parties  is  greatly  enhanced.  But  that  the 

quantity  thus  saved    was    not   sufficient   to  fully    supply 

either  party  during  the  last  dry   season.     That  the  natural 

flow  of  the  stream  is  liable  to  become  too  small   for  either, 

by  the  heat  and  drouth  of  summer^  and  also  by  hard  freezing 

in  the  winter. 

The  plaintiff  complains  that  during  the  dry  weather  of  the 

past  summer,  the  defendant  has  ponded  the  water  back  so 

^  to  render  it  impossible  for  the  plaintiff  to  operate  his 

j^^^i^ery,  and  that  the  defendant  has  let  the  water  down 

-^      his  gates  at  irregular  mtervals,  and  in  irregular  and 

^^^r^^^per  quantities,  causing  unnecessary  waste  of  the  water, 

interruption    to  the  plaintiff's    business  of    smelting 


e  plaintiff  also  claims,  that  by  the  construction  of  the 

^^<i,     the  defendant  had  no  right  to  pond  the  water  of  Sticker 

AfT^Gi'^i ;  but  that  the  plaintiff  has  a  right  that  it  should  flow 

(    a^li    times,  as  in  a  state  of  nature,  to  the  plaintiff's  reser- 

^onr,     ^thout  being   stopped  or   ponded  by   the    defendant 

^^     pilaintiff  also,  claims  that  the  defendant  is  threatening 

^;o>>Txxld  his  dam  higher  than  it  was  at  the  time  of  executing 

tb6    <leed  to  Green,  and  thus  to  further  obstruct  the  flow  of 

tt\e  ^w^ter. 

^^€  evidence  showed  that  the  value  of  the  water  power 

^  eaoh  of  Ifae  parties  was  greatly   enhanced  by   ponding 
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Su<!keT  Lake,  and  would  be  nearly  worthleeB  withoni 
that  in  dry  weather  the  atream  afforded  bat  dnee  to 
inches  of  water  under  pressure  of  thirty  feetj  that  a 
date  of  the  deed  the  defendant's  mill  required  and 
from  thirty  io  sixty  inches  of  water  undw  thirty  feet  i 
urej  that  the  water  required  to  run  the  defendant's 
ten  hours  will  run  the  plaintiff's  maohineiy  twenty 
hours ;  that  the  defendant's  mill  xised  at  tbat  time  tw 
five  cubic  feet  per  second;  that  running  the  defend 
mill  twelve  houn,  in  times  of  low  water,  will  draw  t 
the  lake  three  fourths  of  an  inch ;  that  the  lake,  when 
ponded,  is  of  capacity,  together  with  the  Datnral  flo 
water  into  it,  to  run  the  defendant's  miU  twelve  hours  a 
for  ten  months,  apd  tiiat  the  water  can  be  drawn  down 
dry  season  several  feet  without  serious  loss  to  the  da 
ant;  that  during  the  yeara  in  which  the  mill  has 
operated,  working  the  mill  has  never  required  the 
to  be  drawn  down  more  than  two  feet 

LogtM  dt  Shattuck,  for  the  plaintiff. 

MUehtU  d  Dolph,  for  the  defendant 

TJpTONj,  J.  The  principal  question  in  this  case  t 
upon  the  construction  of  the  deed  from  the  defe&dai 
Green,  in  determining  what  right  and.  privileges  were 
veyed. 

If  DO  reference  had  been  made  to  the  mill  or  dan 
language  of  the  deed  imight  be  construed  to  convey  a 
to  all  ihe  power  afforded  by  the  natural  flow  at  all  t 
But  reference  in  the  deed  to  the  defendanf a  mill-dam 
wheel,  confines  the  right  to  flow  back  the  water  to  pa: 
lar  limits.  And  I  think,  upon  the  same  principle  and 
iqual  certainty,  the  reference  to  defendant's  mill  and  i 
limits  the  purchase,  and  reserves  to  the  plaintiff  rights 
Kherwiae  would  have  passed.  The  instrument,  taken 
whole,  shows  the  intention  of  the  parties  to  have  been, 
riie  defendant  should  retain  such  right  in  the  water  af 
Beceasaiy  to  a  reasonable  use  of  his  milL  It  is  a  pert 
matter,  that  the  deed  discloses  on  its  face  the  intendtt 
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of  the  water  by  each  party.  What  might  or  mi^t  not  be 
a  reasonable  use  of  the  water  by  the  defendant  may  depend 
very  much  upon  the  purposes  to  which  it  is  to  be  applied  by 
those  occupying  below  him,  especially  since  that  purpose 
is  expressed  in  the  deed.  Thus^  if  the  contemplated  business 
below  required  that  the  plaintiff  be  constantly  supplied  with 
a  small  stream,  and  there  was  no  possibility  of  constructing 
reservoirs  by  the  plaintiff  to  equalize  the  flow  coming  from 
the  mill,  the  defendant  might,  in  a  time  of  scarcity  be  obliged 
to  desist  from  interrupting  the  flow,  on  the  principle  that  one  ' 
may  not  so  use  even  his  own  property  as  to  unreasonably  dis- 
commode others. 

The  words^  "The  right  at  all  times  to  use  all  the  water 
which  naturally  flows  below  said  mill,'*  if  they  stood  alone, 
might  be  of  doubtful  construction,  and  the  whole  sentence 
in  which  they  occur,  taken  independently  of  the  rest  of  the 
instrument,  might,  without  much  violence  or  strictness,  be 
construed  to  convey  an  absolute  right  to  have  the  water  flow  • 
at  all  seasons  of  the  year  and  at  all  hours  of  the  day, 
in  the  precise  quantity  it  would  have  flowed  in  a  state  of 
nature. 

But  it  is  necessary  to  give  consideration  to  all  parts  of 
the  instrument,  in  order  to  ascertain  what  was  really  the 
intent  of  the  parties.  (Marvin  v.  Stone ,  2  Cow,  781.)  For 
this  purpose,  the  surrounding  circumstances  within  the 
knowledge  of  the  parties  at  the  time  should  be  considered! 
(Blossom  V,  Griffin,  3  Keman,  569.) 

It  will  be  presumed  that  the  parties  were  contracting  with 
knowledge  of  the  situation  of  the  properly;  and  it  is 
evident  that  they  did  not  intend  to  abandon  the  advanL.«/n^« 
derived  from  using  the  hike  as  a  reservoir.  The  terms  of 
the  contract  exclude  the  idea  that  the  defendant  was  ex- 
pected to  abandon  the  use  of  his  mill ;  but  it  seems  to  have 
been  contemplated  that  the  defendant  could  and  would  so 
use  his  mill  that  the  flow  of  water  below  it  would  supply 
the  requirements  of  the  purchaser's  business,  whenever 
there  was  sufficient  water.  It  is  admitted  that  the  plaintiff 
has  a  reservoir  of  sufficient  capacity;  that  if,  during  each 
day,  the  defendant  lets  down  sufficient  water  for  the  twenty^ 
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four  hours,  the  plaintiff  can  retain  and  use  it  without  beiAg 
injured  because  of  temporary  interruption  of  the  flow  of 
the  stream.  Accordingly,  if  the  defendant  lets  down  water 
at  regular  intervals  in  quantities  such  as  the  plaintiff  is 
entitled  to,  no  harm  can  be  done  by  the  daily  closing  of 
the  gates.  But  the  plaintiff  claims  that  by  the  words 
"water  which  naturally  flows,''  the  plaintiff  became  entitled 
to  all  the  water  that  would  have  flowed  there  in  a  state  of 
nature;  that  the  defendant's  ponding  up  the  water  may 
increase  the  evaporation  and  diminish  the  stream.  I  think 
that  construction  is  not  a  necessary  import  of  the  words  used. 
There  is  something  other  than  a  state  of  nature  contemplated 
and  expressed  when  we  add  to  the  words,  "the  water  which 
naturally  flows,"  the  words,  ''below  the  mill."  There  is  a  dif- 
ference between  a  grant  of  the  "quantity  of  water  that  would 
flow  in  a  state  of  nature"  and  "the  quantity  which  naturally 
flows  below  a  mill." 

Had  the  defendant  sold  all  the  land  he  owned  below 
"the  foot  of  the  wheel"  down  to  the  Willamet  River,  with 
all  its  hereditaments  arid  appurtenances,  I  think  the  pur- 
chaser would  have  acquired  all  the  rights  that  are  conveyed 
by  this  deed.  But  in  that  case  the  purchaser  would  have 
taken  subject  to  all  the  burdens  and  servitudes  connected 
with  the  use  of  the  grantor's  mill.  "The  purchaser  of  part 
of  an  estate  takes  it  with  the  servitudes  that  are  visibly  at- 
tached at  the  time  of  the  sale."  (Lampman  t\  Milks,  7 
Smith,  507.) 

But  it  seems  too  evident,  from  the  terms  of  the  contract, 
that  the  parties  intended  a  continuation  of  the  use  of  de- 
fendant's mill  to  admit  of  argument.  The  purchaser  evi- 
dently took  the  property  subject  to  a  right  in  the  defendant 
to  make  such  use  of  the  lake  as  had  been  theretofore  made, 
if  not  seriously  detrimental  to  the  purchaser. 

And  if  there  had  been  no  relation  of  grantor  and  grantee, 
the  owner  of  the  lands  above  would  have  a  right  to  construct 
a  dam,  and  to  make  use  of  surplus  water  to  fill  the  pond 
when  the  detention  would  not  work  actual  injury  or  damage 
to  his  neighbor.  "The  right  to  use  necessarily  implies  the 
right  to  dam  and  to  detain   the   water."     (Van  Hoesen    v^ 
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Uoventry,  10  Barb.  520.;  "Wliile  each  proprietor  has  a 
right  to  detain  the  water  as  it  passes  through  his  land  long 
enough  for  the  proper  and  profitable  enjoyment  of  it ;  he 
can  only  detain  it;  he  cannot  divert  it  {Piatt  v.  Johnson, 
15  John.  213,  218.) 

He  must  not  detain  it  "unreasonably,  or  let  it  off  in  un- 
usual quantities  to  the  annoyance  of  his  neighbor.*'  (3 
Kent's  C<»n.  440 ;  Webh  v.  The  Portland  M.  Co.,  3  Sumner, 
189.) 

What  is  an  unreasonable  detention  is,  in  general,  a  ques- 
tion of  fact  I  think  it  U  not  an  unreasonable  detention  to 
fill  the  defendant's  pond  in  the  wet  season  with  surplus 
water,  that  could  not  then  be  available  to  the  plaintiff,  and 
to  discharge  it  in  the  dry  season,  in  proper  quantities,  when 
its  flow  must  neoessarily  be  advantageous  to  the  plaintiff. 
By  unavoidable  construction  of  the  contract,  the  defendant 
has  a  right  to  use  his  mill,  and  the  rule  is  that  he  must  so 
use  his  property  as  not  to  injure  others^  He  has  a  right  at 
proper  times  to  detain  the  surplus  water  by  ponding  the 
lake.  I  think  he  has  by  his  deed  limited  himself  to  such 
times ;  and  that  he  has  no  right  to  accumulate  and  retain 
water  at  times  when  it  is  needed  for  the  use  of  plaintiff's 
works.  I  think  he  may  at  all  times  retain  the  water  at  the 
height  at  which  it  had  been  constantly  retained,  as  indi- 
cated by  the  dam  and  flume  up  to  thetimeof  Green'spurchase; 
namely,  at  the  height  of  one  foot  above  the  surface  of  the 
lake ;  both  because  that  was  the  condition  of  things  at  the 
time  the  purchase  was  made,  and  because  it  does  not  appear 
that  such  detention  would  make  the  flow  of  the  stream,  at 
any  time  of  scarcity  of  water,  materially  less  than  it  would 
have  been  had  no  dam  been  built  The  plaintiff  is  entitled 
in  low  water  to  have  sufficient  water  to  drive  the  machinery, 
etc.,  mentioned  in  the  deed,  if  the  natural  flow  of  the 
stream,  together  with  sui*plu8  water  used  in  running  the 
mill,  would  produce  so  much,  and  if  it  would  not,  then  so 
much  as  the  natural  flow  of  the  stream  would  produce,  and 
the  defendant  has  no  right  to  so  use  his  dam  or  gates  as  to 
prevent  this.  This  amount  of  water  should  be  supplied 
at  such  intervals  or  with  such  constancy  as  to  enable  the 
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plaintiff,  bj  means  of  his  reeerroir,  to  have  the  reg 
of  it 


(a.)  The  following  deeice  was  entered;  It  !■  ordered,  ad] 
decreed  that  said  John  C.  Trallenger  is  owner  In  fee  of  all 
power  created,  or  that  can  be  created,  by  tlw  flow  and  f* 
Sucker  Creek  above  said  point  designated  as  "the  foot  of  th 
water-wheel,"  and  haa  the  right  to  pond  and  raise  the 
Sucker  Lake  at  and  above  his  Miid  aaw-mill  at  all  times  whei 
be  done  by  means  at  surplus  water;  and  that  all  water  flowi 
oreek  over  and  above  tncnIy-flTe  cubic  fset  per  second,  is  si 
ter.  And  the  said  plaintiff  is  owner  in  fee  of  all  the  water 
ated,  or  that  can  be  created,  by  the  flow  and  fall  of  the  said  e 
said  point. 

It  is  further  ordered,  adjudged  and  decreed,  that  the  sail 
Tmlleoger  be  and  is  hereby  required,  at  all  seasons  of  the  ye 
mit,  at  the  least,  as  much  water,  to  flow  over  or  through 
or  the  gates  thereof,  at  Ms  said  saw-mill,  at  regular  interrats 
eeedlng  twenty-tour  hours,  as  shall  be  equal  to  all  the  water  I 
naturally  flow  during  the  same  time  in  said  creek  if  no  pondin 
ruption  ezisteHl  And  whenever  the  water  is  raised  or  ponded 
Lake  so  as  to  be  more  than  four  feet  above  fhc  natural  surft 
lake,  said  Jotin  0.  Trullenger  la  hereby  required  to  permit 
water  so  to  flow  in  the  course  of  each  twenty-four  hours  i 
equal  to  twenty-four  cubic  feet  per  second  for  ten  hours; 
say,  nine  hundred  thousand  cubic  feet  of  wst^r  during  each  t 

And  it  is  further  ordered,  adjudged  and  decreed,  .that  wh« 
John  C.  Trullenger,  his  heirs  or  aseigns,  shall  during  the  ^ 
cause  the  said  pond,  including  the  said  Sucker  Lake,  to  be 
raised  to  Ha  full  capacity,  and  shall  husband  and  use  aald 
a  prudent  manner  conducive  to  the  mutual  beneit  of  said  Trul 
said  plaintiff,  said  Trullenger,  hie  heirs  or  assigns,  shall  not  d 
yeaj  be  required  to  draw  down  said  pond  or  lake  lower  thsn 
tour  feet  above  the  natural  surfaoe  of  said  lake. 

And  it  is  further  adjudged  and  decreed  that  the  said  plaint! 
Mid  J.  C.  Trullenger  each  pay  oue-half  the  costs  of  this  suit 

Pending  this  suit,  an  injunction  was  granted  reetraining  the 
from  making  certain  alterations  in  his  gates  and  dam,  and 
defendant's  motion,  the  injunction  was  so  modified  "as  to  all 
fendant  to  use  his  saw-mill  and  gates  aa  he  shall  desire;  prt 
regular  intervala,  not  exceeding  twenty-four  hours,  he  dischi 
Bufficii^t  to  supply  the  plaintiff's  works." 

The  defendant  was  required  to  show  cause,  upon  an  al!ege< 
of  the  temporary  injunction,  and  the  hearing  was  hnd  eubaequ 
rendition  r  f  thi'  decne.  nril  afttr  the  close  of  the  term. 

On  this  hearing,  It  was  disclosed  that  there  were  no  defii 
BWata  to  indieate  the  point  of  "the  natural  surface  of  the  lake, 
there  was  much  difference  of  opinion  among  persons  acquai 
the  premises,  as  to  how  much  of  the  present  depth  of  water 
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Olreolt  Court  for  Multnomali  Goonty,  November  Term,  1867. 

P.  OPITZ  el  al.  v.  WM.  WINK. 

Gabnishxe. — Where  a  person  vho  is  serred  with  gMndthee  proceH  vol* 
untarily  pays  money  to  the  constable,  it  is  not  error  for  the  just- 
ioe  of  the  peace  to  refuse  to  enter  an  cpder  directing  the  constable 
to  pay  the  money  to  the  judgment  debtor,  althou^  the  money  may 
be  earnings  for  which  the  justice  could  not  lawfully  enter  judgBMoati 

The  facts  are  stated  in  the  opinion  of  the  oonrt 

TJpTON^  J.  The  defendant,  Wm.  Winn,  obtained  a  writ 
of  review,  directed  to  Israel  Graden,  justice  of  the  peace. 

The  justice  had  rendered  a  judgment  for  $88.69  in  favor 
of  the  plaintiff,  against  this  petitioner,  on  October  11, 
1867,  and  between  that  date  and  October  28,  garnishee 
process  was  served  on  Carson  and  Porter.  The  latter 
answered  that  they  had  $27,  belonging  to  the  said  Winn, 
the  petitioner;  which  sum  they  delivered  to  the  constable, 
who  held  the  execution.  On  the  23d,  the  defendant  Winn 
filed  an  affidavit^  stating  that  the  $27  was  earnings  of  the 
judgment  debtor,  earned  within  thirty  days  next  preceding 
the  date  of  the  affidavit,  and  demanded  that  the  same  '^ 
exenapted  from  execution,  and  that  the  same  shall  not  be 
included  in  any  judgment  against  Carson  and  Porter.**  The 
defendant  asked  the  justice  to  make  an  order  directing  the 
constable  to  pay  the  $27  to  him,  and  the  justice  declined  to 
make  any  order  in  that  respect  Theienpon  the  defendant 
Winn  petitioned  for  this  writ 

Tbe  statute  does  not^  in  direct  terms,  affirmatively  ex- 
empt '^earnings;"  but  section  810  provides  that  ^'the  earn- 
ings of  a  judgment  debtor  for  personal  services^   at   any 


ficially  created.  The  cause  was  pending  on  appeal  to  the  rapmne  eonrt 
when  this  source  of  uncertainty  was  made  known,  and  to  avoid  tbe  un- 
certainty,  the  supreme  court  so  modified  the  decree  as  to  fix  the  point 
to  which  the  water  should  be  drawn  down  each  year,  **Three  and  one-hall 
feet  below  the  highest  point  to  which  the  water  shall  have  stood  when 
the  pond  was  ao  fUled  for  snch  year."  In  other  respects,  the  decree  was 
affirmed. 
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time  within  thirty  days  next  preceding  a  judgment  i 
a  garnishee,  shall  not  be  included  in  said  judgment,' 
necessary  for  the  support  of  the  family,  etc 

It  is  not  claimed  that  the  justice  haa  rendered  a 
ment  against  the  garnishees,  Carson  and  Porter;  bi 
be  haa  erred  in  refusing  to  control  the  process  of  hi 
Court,  and  that  he  should  direct  the  constable  to  del 
the  petitioner  the  money  voluntarily  paid  over  by  Cars 
Pwrter. 

I  am  not  prepared  to  say  the  justice  has  power  tt 
snch  order;  if  the  constable  had  made  an  unlawfu 
the  power  that  a  court  should  have  to  control  its  ov 
cess  would  probably  be  exercised  by  directing  a  dis 
But  ihis  money  is  volnntarily  paid,  its  payment  n 
enforced  by  process,  and  it  is  a  question  yet  to  be 
whether  its  payment  discharged  Caraon  and  Portei 
their  liability  to  the  petitioner  Winn. 

A  justice  of  the  peace  derives  his  power  from  the  i 
The  statute  does  not  1^  any  express  words  authori. 
to  mate  the  order,  and  I  think  it  was  not  error  for 
decline  to  make  it 

The  petition  does  not  show  affirmatively  that  an  m 
been  committed,  and  the  writ  must  be  dismissed. 


Circuit  Court  fOr  Hultnomal)  Cooaty.  F«bmar7  T«nn, 
STATE  OF  OREGON  v.  JOSEPH  TAYLOI 

BviuERCE. — Where  the  ooBTenatlinu  of  tlie  defendanta  are  admi 
confessionB,  the  whole  converiatlon  reUting  to  the  anbject 
admitted. 

PnTiLEiE  OF  Witness. — A  witness  on  a  (ormcr  examinBtion  h 
■tatements  which  were  then  icduced  to  wTitin^;  ebe  wi 
whether  on  that  occasion  «he  mentioned  the  name  of  one  " 
It  was  not  error  lor  the  court  to  direct  that  the  nitneas  be 
to  inspect  the  writing  before  answering,  although  it  appeal 
spection  that  the  name  "I^Iorrla"  waa  not  contained  in  t 
ing- 

DMUE  or  OuuB- — A  defendant  charged  with  atealing  from  thi 
maj  be  convicted  either  of  larceny,  or  of  lareen;  from  thi 
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if  the  facta  charged  in  the  indietment  ana  aoflteiant  to  indoda  botb 
degrees  of  erime. 

M.  F.  Mvlky,  District  Attcwmey. 
Mitchell  £  Dolph,  for  the  defendant 

The  defendant,  having  been  oonvicted  of  &e  crime  of 
larceny  fnan  the  person,  mored  for  a  new  triaL 

The  following  opinion  was  filed,  overruling  the  motion. 

TJpToif,  J.  It  is  assigned  as  error  that  the  witness,  Mrs^ 
EoIflF,  was  allowed  to  state  a  conversation  between  herself 
and  the  defendant,  in  which  she  told  what  was  said  between 
herself  and  (me  Roberts.  In  detailing  the  latter  conversa- 
tion, she  declared  that  she  told  the  defendant  that  she 
offered  said  Roberts  a  watch,  $100,  and  a  ticket  to  San 
Francisco,  if  Roberts  would  leave  the  State  before  this  trial ; 
and  that  Roberts  refused  to  accept  the  offer.  The  defend- 
ant objected  that  the  transaction  was  criminal,  and  that 
there  can  be  no  agency  in  the  conmiission  of  crime,  and. 
Mrs.  Rolff  could  not  make  the  offer  as  the  defendant's  agent 
I  think  the  conversation  was  properly  admitted,  without 
reference  to  the  question  of  agency.  It  was  a  conversation 
between  the  witness  and  the  defendant;  and  the  defendant's 
answers  to  the  witness  could  not  be  fully  understood,  with- 
out giving  what  the  witness  had  said  to  him.  The  evidence 
was  material,  for  the  purpose  of  showing  whether  or  not 
the  defendant  had  attempted  to  suppress  evidence. 

It  is  also  assigned  as  error  that  the  court  refused  to  per- 
mit the  defendant  to  cross-examine  Mrs.  Rolff  as  to  her  tes- 
timony on  a  former  occasion,  without  permitting  her  to 
examine  the  written  deposition  taken  on  that  occasion.  The 
defendant  admits  the  general  rule,  that  a  witness  cannot  be 
examined  as  to  the  contents  of  a  written  instrument,  with- 
out submitting  the  writing  for  inspection,  but  claims  that 
the  point  here  made  is  not  within  the  rule.  He  asked 
whether  she  spoke  of  one  "Morris''  on  that  occasion,  and  he 
now  claims  that  the  name  Morris  does  not  occur  in  the  de- 
position, and  claims  that  he  was  deprived  of  his  right  to  test 
the  strength  of  her  recollection. 
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If  this  ooDstitutes  an  osception  to  the  general  i 
would  follow  tliat  a  witneBS  could  be  asked,  in  rt>g 
any  supposed  statement  and  the  admiseibility  (d  tht 
tioD,  without  an  inspection,  would  depend  on  whet 
not  the  language  referred  to  was  contained  in  the 
ment  or  writing.  I  cannot  see  that  the  propoeed  q 
is  an  exception  to  the  general  role.  The  foundation 
rule  is,  that  the  writing  is  the  best  evidence;  and  a  si 
reason  for  applying  it  to  cross-examinations  is,  that 
an;  persons  have  memory  sufficient  to  endure  sud) 
as  is  here  proposed.  Besides  this,  it  very  seld<HQ  occ 
reducing  oonversaticm  or  testimony  to  writing,  tliat  t 
is  B&id  orally  is  placed  on  paper  in  the  order  in  whii 
uttered,  and  the  writer  does  not  always  use  tlie  id 
words  uttered  by  the  witness.  It  would  therefore  jp 
oross^xaminer  an  unfair  and  unreasonable  advantagi 
witness,  to  permit  him  to  examine  with  the  writing 
hand,  without  permitting  the  witness  to  inspect  it — i 
terwards  to  read  it  to  the  jury  as  a  higher  class  of  erid 
what  was  said  on  the  former  oocasi<HL 

It  is  also  assigned  as  error  that  the  jury  was  ins 
that  the  facts  stated  in  this,  indictment  were  sufBd 
ocmstitute  larceny  from  the  person ;  and  also  that  th 
set  forth  in  this  indictment  are  sufficient  to  indu 
crime  oi  simple  larceny. 

There  is  a  form  given  in  the  Code,  for  larceny  in  8 
ing,  that  omits  to  state  the  value  of  the  property  stele 
I  think  under  that  form  of  indiobnent  a  conviction  of 
larceny  could  not  be  sustained;  but  if  the  value  oi  tfa 
erty  be  also  alleged,  the  indictment  will  chai^  all  tl 
that  constitute  the  latter  oiime.  Larceny  from  the  pt 
a  higher  degree  of  crime  than  simple  larceny.  This 
ment  charges  larceny  from  the  person,  and  in  doinj 
chai^;ee  all  the  facta  that  constitute  simple  larceny, 
think  the  latter  crime  is  in  this  case  Decessarily  inoli 
that  with  which  the  deft^ndant  is  charged. 

The  motion  for  a  new  trial  must  be  ovemUed. 
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Otreult  Court  for  Olackaiiuui  Ctouotsr,  Harcli  Term,  1868. 

W.  a  JOHNSON  et  al.  v.  THE  CITY  COXJNCIL  OF 

OEEGON  CITY. 

Intsngible  property,  not  growing  ont  of  real  estate;  mtist  be  held  to 
follow  the  person  of  the  owner. 

Its  locality  does  not  depend  upon  the  face  of  the  written  eiddenoe  of 
the  ownership.  Where  one  of  two  oo-executors  resides  in  this  State, 
and  transacts  the  business  pertaining  tb  the  estate,  and  the  other 
resides  abroad,  the  residence  of  the  former  will  detonoine  the 
^tu9  of  the  oho$ea  in  aation  belonging  to  the  estate. 

Notes  and  other  ohoseM  in  action  belonging  tp  citizens  resident  in  Oregon 
OHj,  are  Hable  to  taxation  under  the  charter  of  Oregon  Oify. 

Johnson  S  MeOown^  for  the  plaintiff. 
8.  Hnelat.  4k  B.  KHJifk,  for  tbe  defoncUmt 

The  plaintifis  are  eizeeatOirB  of  the  laat  will  of  W.  C.  De- 
ment^ deceased.  J.  D.  Dexoeiit^  090  of  the  ezecuton^ 
being  a  resident  of  San  Eranciaoa,  Oal.,  and  the  other,  W. 
C.  Johnaon,  residing  in  Oregon  Cily,  in  this  state;  the 
latter  had  the  personal  care  and  manag^nent  of  the  estate. 

Some  montha  be&ire  the  time  of  the  annual  city  assessr 
ment  of  Oregon  City  for  ISBT,  the  executor  Johnson  caused 
notcBy  mortgages,  etc,  payable  to  the  executors^  thereto- 
fore kept  by  him  in  Oregon  City^  to  be  placed  in  the  hands 
of  an  agent  residing  outside  of  Oregon  City;  said  Johnson 
contiTiuing  a  citizen  of,  and  to  reside  in,  Oregon  City  and 
still  retaining  power  over  and  copntrol  of  the  notes,  and  col- 
lecting interest  on  them  at  Oregon  Oily.  The  notes,  not- 
withstanding their  removal,  were  assessed  by  the  assessor  of 
Oregfm  City  to  the  value  of  $30,000. 

W.  C*  Johnson,  as  executor,  paid  the  tax  under  protest, 
and  this  aoticm  is  brought  to  recover  bade  tiie  amount 
paid 

Uptow,  J.,  delivered  lie  following  opinion: 
The  charter  of  Oregon  City  contains  the  following  pro- 
viriona:    The  City  Council  has  power  'Ho  levy  and  conecb 
taxes  for  general  corporation  purposes,  not  to  exceed  one 
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properly  assessable  to  sach  trustee.  Bejond  wba^t  has  been 
alluded  to,  this  case  presents  no  question  that  would  not 
arise  if  the  property  in  question  had  been  the  individual 
property  of  the  plaintiff,  W.  C.  Johnson. 

It  was  admitted  on  the  trial  that  the  notes  were  taken  ooJt 
of  the  limits  of  Oregon  City  for  the  sole  purpose  of  avoiding 
the  assessment  aikl  taxation  I7  that  corporation,  and  the  suit 
was  brought  for  the  purpose  of  testing  the  question  whether 
the  absence  of  the  notes  and  mortgages,  was  sufficient  to  re- 
lieve them  from  liability  to  the  tax. 

Debts  due  to  a  person  are  taxable  to  such  person,  as  a 
general  rule,  at  the  place  where  he  resides,  and  debts  of 
which  there  is  no  written  evidence  are  evidently,  by  the 
city  charter,  made  taxable  to  the  citizens  resident  in  Oregon 
City. 

Is  a  promissory  note  id^tical  with  the  debt  which  is  se- 
cured by  it? 

Promissory  notes  are  spoken  of  in  the  books  as  cho9es  ii% 
action.  A  debt,  the  evidence  of  which  is  not  in'  writing,  is 
also  a  chose  in  action.  If  H^e  paper  on  which  the  promise 
is  written,  or  the  written  words,  are  what  is  meant,  wh^n  it 
is  said  that  a  promissory  nota  is  a  chose  in  action,  or  that  a 
promissory  note  is  personal  property,  there  is  reason  for 
the  position  that  removing  the  paper  and  the  written  words 
from  the  limits  of  a  city  removes  the  property  from  the  city. 
And  it  is  said,  in  support  of  the  position,  that  the  charao- 
teristics  of  a  promissoiy  note  so  indicate.  Promissory  notes 
are  good  in  the  bands  of  an  innocent  purchaser.  A  delivery 
of  the  paper  passes  the  title  of  the  chose  in  action;  and  for 
these  purposes  the  paper  nuiy  be  said,  at  least,  to  represent 
and  stand  for  the  debt,  if  it  is  not  in  fact  identical  with  it* 
But  does  it  follow  because  delivery  of  the  paper  transfers  the 
right  of  action  from  one  person  to  another,  that  the  paper  and 
the  right  of  action  are  one  and  the  same  thing,  or  that  the 
place  where  the  note  may  be,  is  the  plaoe  of  the  indebtedness^ 
or  of  the  property. 

The  two  are  not  always  in  the  same  place  or  in  the  control 
of  the  same  person,  for  negotiable  paper  may  be  fraudu- 
lently taken  from  the  owner  and  yet  the  debt— the  right  oi 
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ship,  the  locality  of  tliis  dass  of  property  ihust,  in  general, 
depend  upon  the  locality  of  him  whose  personal  property 
it  is. 

Had  the  plaintiffs  delivered  tiieee  notes  upon,  a  sale 
thereof,  of  coarse  the  plaintiffs'  property  therein  would  have 
been  divested,  and  if  reimoved  to  another  town  or  state  with 
the  buyer,  of  course  the  location  of  the  property  would  have 
been  changed. 

Or  had  the  plaintiffs  taken  them  out  of  Oregon  City  and 
pledged  them  in  security  for  money,  tiie  plaintiffs  would 
thereby  have  ceased  to  have  the  absolute  property,  and  pos- 
sibly the  place  of  the  property  might  thus  be  changed,  bilt 
here  no  such  question  arises. 

The  framers  of  the  charter  seem  to  have  understood  the 
law  of  this  subject  in  ilie  light  above  set  fbrth. 

The  charter  makes  no  provision  for  assessing  notes  or 
other  evidences  of  indebtedness,  not  the  property  of  dti- 
zens  of  Oregon  City,  that  might  be  actually  in  die  city.  It 
uses  the  words^  ''and  the  personal  estate  of  all  citizens 
thereof 

An  assessment  so  made  could  not  indude  such  notes  or 
other  evidences  of  indebtedness  not  the  property  oif  the  citi- 
zens. The  indebtedness  repiesented  by  notes  so  held  would 
not  be  actually  in  the  dty,  and,  as  a  consequence,  would  not 
be  embraced  in  the  provision  first  quoted.  There  are  rea- 
sons for  exduding  the  tangible  property  of  the  citizens  held 
and  used  elsewhere,  as  is  done  by  the  words  "actually 
within  the  corporate  limits,"  that  do  not  apply  to  choses  in 
action;  1st,  because  the  use  and  advantages  of  such  property 
are  not  likely  to  be  enhanced  or  benefited  by  the  municipal 
expenditures,  and  2d,  because  the  same  property  may  be  sub- 
ject to  similar  taxes  elsewhere. 

I  think  it  clear  that  the  property  in  question  was,  because 
of  its  nature  and  the  place  of  its  ownership,  actually  in 
Oregon  City  and  liable  to  be  taxed  there. 

If  it  were  doubtful,  there  is  a  reason,  applicable  to  doubt- 
ful cases,  that  would  be  of  much  force  in  favor  of  this 
position — ^that  li^  the  contrary  rule  would  be  in  the  highest 
degree  impolitie.    It  would  hold  out  atroog  induoemeiitB 
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to  citizens  to  send  their  evidence  of  indebtedneaa  01 
city  and  thereby  avoid  their  doe  share  of  the  pu 
deos.  By  doing  this  secretly,  they  might  avoid  lo 
at  the  platy  of  deposit  and  thus  escape  entirely,  wfa 
citizens  would  have  increased  taxes.  Possibly  a  sidl 
evil  would  arise  under  that  state  of  the  law,  by  rea 
imposeible  to  ascertain  the  whereabouts  of  this  kind 
erty,  or  to  determine  for  what  property  citizens  were 
be  assessed. 

If  the  citizen,  under  this  temptation,  was  ini 
undertake  to  avoid  taxation,  it  would  be  next  to  ii 
to  ascertain  whether  or  not  he  bad  such  papers 
within  the  ci^ ;  and  if  they  were  absent,  it  would 
cult  for  asseesorH  of  other  municipalities  to  leam  wl 
were  deposited,  either  for  their  asseaament  or  for  tbc 
of  punishing  ill^al  evasion  of  the  laws  relating  to  £ 
oonn^  taxes. 

The  oomplaint  ahoold  be  dismissed.* 


Olrcott  Court  for  Clackamas  Coua^,  March  Term,  1 

A.  F.  HEDGES  v.  WM.  STRONG,  Administrat* 
Estate  of  Amory  Holbrook,  Deceased. 

fcATon  or  FiAtnw.— To  hriag  a  omtract  within  th«  fitatntc 
relating  to  parol  (.greemenU  not  to  be  p«rfoRiied  withfn 
mnat  appekr  to  b«  necMS&rllj'  Incapable  of  perfORDanse  1 

KXAMMO. — Where  the  itatate  declares  a  promUe  Toid  unlesa 
It  U  not  ne«Mk>7  to  allege  In  the  complaint  that  the  pn 

New  CoKSiDEBATIoii. — It  b  not  nMessary  that  th«  promiae  el 
writing,  where  the  promlM  to  pay  the  ddt  ariaea  out  of 
and  ori^nal  consideration  of  benefit  moving  between  i 
contracting  parties, 

Pmuwmon. — If  a  note  Is  found  In  the  powsrwion  of  the  ml 
note,  it  raiiea  a  presumption  that  tlia  nott  has  be«n  paid 

iDEH.^The  presumption  is  diaputahla. 

1  Afflrmad  on  appeoL 


r 
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Ths  case  is  presented  on  demurrer  to  the  complaint 
The  complaint  charges  that  in  1860  the  plaintiff  held  a 
promissory  note  of  $16,000  and  interest,  made  by  one  David 
McLaughlin ;  that  said  McLaughlin  ^  at  that  time  sold  a 
valuable  tract  of  land  to  cue  Daniel  Harvey,  receiving  as 
part  of  the  consideration  said  Harvey's  notes  to  the  amount 
of  $16,000,  which  latter  notes  Harvey  deposited  witii  said 
Amory  Holhrook,  giving  to  the  latter  power  to  act  as  said 
Harvey's  agent;  that  the  plaintiff,  ^Hedges,  commenced  an 
action  against  said  McLaughlin  on  die  first  mentioned  note, 
and  caused  garnishee  process  to  be  served  on  both  said 
Harvey  and  said  Holbrook.  Whereupon,  said  Holhrook, 
in  open  court,  in  order  to  procure  a  discharge  of  the 
garnishee  process,  promised  to  Hedges  that  he  would  pay 
Hedges  the  sonount  due  to  Hedges  on  the  note  as  soon  as 
the  money  should  be  made  out  of  the  notes  left  with  him 
by  Harvey,  over  and  above  money  sufScient  to  pay  certain 
designated  claims  and  the  attorney's  fees  owing  by  Mc- 
Laughlin to  Holbrook;  and  thereupon  the  garnishee  process 
was  discharged.  The  complaint  chaises  that  Holbrook 
received  the  requisite  amount  of  money,  but,  although  re- 
quested, did  not  pay,  etc 

The  ground  of  desnurrer  is  that  the  complaint  does  not 
state  facts  constituting  a  case  of  action. 

S,  Huelal,  for  the  plaintiff. 

Wm.  Strong,  for  the  defendant 

Upton,  J.  Two  distinct  grounds  of  defense,  under  the 
statute  of  fraud,  are  presented  in  the  argument:  1st,  That 
the  contract  was  not  to  be  performed  within  one  year;  2d, 
That  this  is  a  promise  to  pay  the  debt  of  another,  and  is  not 
in  writing. 

The  first  position  is  not  sustained.  The  authorities  are 
conclusive  that  the  statute  embraces  only  such  promises  as, 
hj  their  terms,  are  not  to  he  performed  within  the  time. 
And  does  not  embrace  cases  in  which  it  may  happen  that 
performance  will  be  required  within  the  time,  in  pursuance 
of  the  terms  of  the  oontraet  (1  Smith's  Leading  Cases, 
486.) 


20  Hbdqss  t.  Stbonq. 

"To  bring  a  onitnict  mthin  the  statute  of  &au< 
to  parol  agreements  not  to  be  performed  vithin 
must  appear  to  be  neeessasity  incapable  of  perforn 
in  that  time."    (Arteher  v.  Zeh.,  5  Hill  200.) 

Bef<»e  dispoeing  of  the  second  pcHOt,  it  may 
to  refer  to  a  position  taken  by  the  plaintiff;  t 
promise  would  otherwiee  be  within  the  statute,  tl: 
it  was  made  bj  an  attomej,  while  acting  in 
capaci^,  and  in  the  presence  of  the  court,  and  i 
the  predicate  of  an  order  discharging  the  attad 
landing. 

The  cases  cited  tma  41  Barb.  648,  and  4  Sand 
refer  to  promisee  and  representations  made  in 
grees  of  the  same  cause,  where  enforcement  was  i 
seems  reascmaUe  and  neceseei^  that  the  court,  \ 
circomstanoes,  should  have  power  to  compel  a  | 
especially,  an  attorney  of  &e  court  But  this 
not  take  judicial  notice  of  what  tranapired  i 
courts  and  a  resort  to  parol  evidoice,  to  show  thai 
ise  was  made  in  t^n  oonrt,  is  as  objectionable  ■ 
to  parol  to  show  that  it  was  made  at  all.  To  m 
promise  the  foundation  of  a  new  action,  would  be 
those  objections  of  uncertainty,  which  cansed  the 
of  the  statute. 

This  question  might  be  disposed  of,  upon  ti 
that  althou^  on  the  trial  of  an  issue  written  e 
the  promise  would  be  required,  yet  it  is  not  n 
allege  in  the  complaint  that  there  is  a  writing, 
case  has  been  argued  upon  the  aseumpticm  that 
ise  rests  in  parol,  and  it  is  evident  that  tbe  san 
would  arise  on  the  trial,  if  not  passed  upon  at  tb 
is  as  well  to  treat  the  case  as  if  it  appeared  (m  ' 
the  ccanplaint  that  the  promise  was  not  made  in  < 

The  BufSciency  of  the  complaint,  then,  must  tnr 
4uestion,  whether  within  the  meaning  of  the  stat 
only  a  promise  to  pay  the  debt  of  another. 

The  plaintiff  claims  that  it  is  a  new  and  origin: 
founded  on  a  ocfflsideration  moving,  not  betwea 
ties  to  the  first  ocmtiaol^  but  between  Hr.    Hoi 
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the  plaintiff,  and  that  the  oonaideration  was  both  a  benefit 
to  Mr.  Holbrook,  and  a  harm  to  the  plai^irtiff. 

For  the  purpose  of  illustration,  law  writers  have  pointed 
out  three  classes  of  cases^  and  drawn  the  lines  of  demarkation 
as  follows : 

^^Ist,  Where  the  promise  is  collateral,  but  is  made  at  Ihe 
same  time,  and  is  a  ground  of  the  original  credit 

2d.  Where  the  collateral  promise  is  subsequent^  and  not 
an  inducement  to  the  creation  of  tiie  debt.     - 

8d.  Where  the  promise  to  paj  the  debt  of  another,  arisM 
out  of  some  new  and  original  consideration  of  benefit,  mak- 
ing between  the  newly  contracting  parties." 

The  first  two  classes  are  within  the  statute  of  frauds^  bat 
the  last  is  not     (Leonard  v.  Vreden,  8  Johns.  29.) 

The  distinction  thus  drawn  by  Chief  Justice  Kent  is  the 
recognized  law,  and  is  sustained  by  modem  cases.  The  only 
inquiry  necessary  to  <  make  is  whether  the  complaint  shows 
a  benefit  to  Mr.  Holbrook  to  have  been  a  oonsideraticm  for 
his  promise. 

It  seems  that  there  was  a  garnishee  process  served  up<m 
Holbrook,  which,  if  followed  up  as  the  plaintiff  had  a  right 
to  follow  it^  might  have  put  Holbrook  to  trouble  and  ex- 
pense, and  might  have  resulted  in  a  judgment  against  him. 
It  can  hardly  be  said  that  the  discharge  of  the  garnishee 
process,  and  dismissing  the  proceeding,  was  no  benefit  to 
Holbrook.  There  was  a  possibility  that  the  act  would  not 
ultimately  be  an  advantage  to  him,  but  the  material  point 
is  whether  he  made  the  promise  because  of  an  expected  ben- 
efit moving  to  himself,  and  whether,  because  of  that  expected 
benefit,  he  made  a  promise  which  caused  the  plaintiff  to  dis- 
miss the  proceeding  under  the  attachment. 

Had  the  garnishment  been  retained,  it  might  have  inter- 
fered with  Holbrookes  business  of  collecting  and  disbursing 
the  money  due  from  Harvey,  and  might  have  delayed  the 
time  of  obtaining,  if  it  did  not  diminish  the  amount  of,  the 
fees  then  being  earned  by  Holbrook.  -And  it  might  have 
diverted  the  business  of  making  those  collections  from  Hol- 
brook and  given  control  of  the  notes  to  the  plaintiff. 

I  think  the  complaint  shows  a  promise  founded  upon  a 


Seikies  t.  Stboho. 


new  OMiaideration  beneficial  to  Ur.  Holbrook,  an 
demoiTOT  ahould  be  OTermled. 


The  defendant  filed  bis  answer,  denTing  die 
of  the  complaint,  and  the  cause  being  tried,  tlie 
instructed  as  follows:  ' 

The  plaintiff  founds  bis  demand  upon  an  allegi 
made  hy  Amory  Holbrook  in  his  lifetime,  that  he, 
would  pay  the  plaintiff  the  amount  of  money  me 
the  complaint  Under  our  statute,  a  contract,  wl 
terms  is  not  to  be  performed  within  a  year  from  t 
thereof,  is  Toid;  that  is — if  the  terms  of  a  coni 
that  it  cannot  be  performed  within  a  year,  it  is  t< 
such  is  not  the  case,  and  if,  according  to  Hie  terms 
tract,  circumstances  may  arise  that  will  make  its  p< 
dne  before  the  expiration  of  a  year,  it  is  not  to 
statute,  altbou^  not  in  writing.  If  you  find  th 
Mr.  Harr^  had  paid  his  notes  before  the  expiral 
year,  the  terms  of  the  agreement  would  have  «l 
Holbrook  to  perform  its  conditions  in  less  than  a 
not  a  case  requiring  t^e  promise  to  be  in  writin 
of  the  time  in  which  it  is  to  be  performed. 

If  this  was  a  bare  promise  to  pay  the  debt  of  : 
is  void,  because  not  in  writing;  for  an  nnwritte 
to  pay  the  debt  of  another,  when  there  is  no  new 
tjon  moving  to  the  person  who  makes  the  promise 

It  is  not  binding  unless  there  is  in  substance  i 
tract  made.  If  a  person,  tor  the  sake  of  an  ad 
himself,  promises  to  pay  the  debt  of  another,  and 
the  promise  induces  the  person,  to  whom  the  promii 
to  for^o  seme  light  or  privilege  because  of  the  pi 
law  treats  such  new  promise  as  a  new  contract  an< 
iginal  promise,  founded  upon  sufficient  consider! 
ing  between  the  maker  of  the  new  prcHmse  and  the 
whom  it  is  made. 

The  debt  thus  incurred  is  not  simply  the  debt  c 
but  the  law  treats  the  transaction  as  a  new  am 
undertaking,  entered  into  by  the  new   parly,   upo 
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cient  consideration  of  benefit  to  the  party  making  the 
pTomide.  It  is  not  material  how  great  or  how  small  is  the 
advantage  to  be  derived  or  expected  on  the  part  of  the  new 
promissor.  It  is  sufficient  if  he  deemed  of  it  some  advan- 
tage,  and  made  the  new  promise  in  order  to  gain  that  ad- 
vantage. 

You  will  determine  from  the  evidence  what  promise,  if 
any,  was  made  by  Mr.  Holbrook.  What  were  its  terms, 
and  what  considerations  induced  him  to  make  it,  and  what 
are  the  facts  in  regard  to  the  time  it  was  to  be  performed. 
And  if,  under  the  law,  as  already  stated,  it  was  valid  and 
binding,  you  will  determine  from  the  evidence  whether  the 
contingencies  have  happened  under  which  performance 
could  be  required. 

If  you  find  that  Mr.  Holbrook  has  made  a  binding  prom- 
ise, you  will  determine  from  the  evidence  in  the  case  what 
claims  or  notes  against  Mr.  McLaughlin  had  been  paid  or 
accepted  by  Mr.  Holbrook  before  his  promise  was  made  to 
the  plaintiff,  and  whether  he  has  received  from  Harvey 
more  money  than  was  necessary  to  cover  the  claims  and 
notes  so  paid  or  accepted,  tc^ether  with  Mr.  Holbrook's 
individual  claims  against  McLaughlin,  and  if  more,  how 
much  more  he  has  received.  For  Mr.  Holbrook  or  his  ad- 
ministrator could  not,  under  any  circumstances,  be  liable  to 
the  plaintiff  for  money  that  was  necessary  to  satisfy  his  own 
demands,  or  those  that  he  had  accepted  before  the  agreement 
was  made. 

The  notes  of  Mr.  McLaughlin,  found  among,  the  papers 
of  Mr.  Holbrook,  are  offered  by  the  defendant  as  evidence 
to  show,  or  tending  to  show,  that  they  had  been  paid  or  ac- 
cepted by  Mr.  Holbrook. 

If  a  note  is  found  in  the  possession  of  the  maker  of  the 
note,  it  raises  the  presumption  that  the  note  has  been  paid. 

Whether  these  notes  were  held  by  Mr.  Holbrook  as  agent 
for  Mr.  McLaughlin,  is  a  question  of  fact  for  the  jury.  If 
Mr.  Holbrook  held  them  as  agent  "for  Mr.  McLaughlin,  his 
having  possession  of  them  raises  the  same  presumption  as 
if  McLaughlin  had  held  them.  That  is  that  they  had  been 
paid.     Such  a  presumption  is  disputable  by  other  evidence. 
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Aft  to  the  time  when  theee  notes  or  any  of  them  wei 
tnd  the  qae8ti<ni  vbetiheT  the  accepted  demands  wei 
or  accepted  before  or  after  the  alleged  pnnnise,  the  ji 
to  determine  from  all  the  evidence  in  the  oaae.     (a) 
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GEORGE  AND  THOMAS  MILLER  v.  OREGON 
PAPER  MANFAOTUEINQ  COMPANT. 

OomCBSioM  or  Jutmioent. — ^Where  m  confeMion  of  Jndgment  { 
"In  ftn  ftctioD  pending,"  tht  BtBtement  mentioned  in  mc  SB 
Code  is  not  requisite. 

CoKFOBATioN. — Tbe  preeidoit  of  ■  prints  oorporatlon  is  eomp 
confeai    judgment. 

JVseifERT,  HOW  Sbt  Ahdk. — A  charge  of  Mttul  fntnd,  in  pro 
Judgment  b;  oonfeMion,  ehould  not  ba  Siully  detertnintd  oi 
kud  ftindavita. 

Pabtizs. — A  corporator  may  lue  his  corporstioi^ 

Dntcrmt. — A  director  i>  not  bound  hy  tlio  Tota  of  »  majorf^,  i 
cUinu  <m  «  contract  1b  whldi  he  ie  one  f»rtj  and  the  eoi 
anothei.  The  court  refuaed  to  «et  aaide  »  judgment  in  : 
■  director  and  againit  liis  corporation,  obtained  bj  confe< 

OoHmiiATioiT  or  8alx. —  A  mere  judgment  creditor,  who  la  not 
to  the  action,  cannot  appear  to  (^poM  the  ecnflrauticB  o1 

MiiiAeU,  Daiph  and  Smith  for  Qeoige  and  Thomas 

IT.  W.  Page,  contm. 

Thbxb  different  parties  had  each  conunenoed  an 
against  this  defendant^  a  private  corporation,  and  ea 
obtained  a  judgment  by   oonfeseion,   the   president 
defendant  having  confesaed  judgment   in   each   case 
3d  day  of  July,  1867.     The  names  of  the  plaintiffs  ■ 
amount  recovered   by   them,    respectively,    are    as   f 

(a)  The  jur;  having  b^n  discharged  without  a  Terdlct*  ■ 
mlse  wu  effected,  and  judgment  entered  b^  consent. 

*Thia  cane  was,  t^  coosent,  argued  in  Unltnomah  Om 
diambera.  The  decision  was  afftrmed  on  appeal,  under  the  aam 
lar  Aolhere  r.  Bank  of  Brititk  Colitmbia. 
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Charles  8.  Miller  recofvered  $6,873.80,  A.  J.  Block  recov- 
ered $378.67,  and  the  Bank  of  British  Oolumbia  recoi^ered 
$10,040. 

Execution  was  issued  in  each  case,  and  real  estate, 
namely,  liie  defendant's  factory,  haying  be^i  sold,  each  of 
the  said  plaintiffs  moved  for  confirmation  of  the  sale* 
These  plaintiffs,  George  and  Thomas  Miller,  commenced 
an  action  against  the  same  defendant  about  the  same  time, 
and  on  the  19th  day  of  July,  1867,  obtained  a  judgment  by 
default  for  $1,147.13.  They  have  filed  a  motion,  supported 
by  affidavits,  to  set  aside  each  of  the  three  judgments  so 
obtained  by  confession.  And  they  also  appear  in  eadi  one 
of  those  cases,  and  oppose  the  motions  for  confirmation  of 
the  sale. 

By  consent  of  all  parties,  all  tiiese  motions  are  taken  un- 
der consideration  at  one  time  and  submitted  upon  the  same 
argument 

It  is  claimed  that  the  judgments  by  confession  should  be 
set  aside,  for  these  reasons : 

1.  There  is  no  statement  of  the  facts  out  of  which  the 
indebtedness  arose. 

2.  The  president  of  the  corporation  was  not  authorised 
to  confess  judgment 

8.  Fraudulent  acts  of  the  defendant  and  of  the  plaintitf 
Block,  stated  by  affidavit 

4.     The  plaintiffs  Charles  Miller  and  Block  are  directors. 

TJpToir,  J.,  filed  the  following  opiniofu. 

It  is  claimed  that  tiie  confessions  in  these  cases  are  irreg- 
ular, for  want  of  a  statement  of  facts  in  compliance  with 
section  352  of  the  oode.  The  code  recognizes  two  modes 
of  confes^g  judgment,  namely,  "without  action"  and  ''in 
an  action  pending.'*  In  the  former,  "the  confession  shall 
be  made,  assented  to  and  acknowledged,  and  judgment 
given  in  the  same  manner  as  a  confession  in  an  action  pend- 
ing ;''  and  it  "shall  state  plainly  the  facts  out  of  which  the 
indebtedness  arose."  I  cannot  think  that  the  statute 
reqtdres  the  same  statement  of  facts  to  be  contained  in  the 
judgoient  where  tiie  confession  is  made  "in  an  action  pend'* 
hxgJ^    It  seems  that  such  statement  is  to  stand  in  the  place 
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of  a  complaint  in  a  cue  where  judgmetit  ia  ocmfeaM 
out  action. 

Wben  an  action  is  commentied,    and   a  complain 
which  would  be  good  on  demurrer;  and  the  defendi 
fesses  its  truth,  and  otiierwiae  oompliee  with  the  ati 
ia  not  required  to  make  the  statement   moitioned 
tion  352. 

In  regard  to  the  authority  of  the  president  of  a  i 
tion  to  coafesa  a  judgment,  section  248  deaignatea  t 
cer  03  one  competent  to  make  the  confession;  and 
there  ia  no  rule  of  law  that  will  require  him  to  place 
or  to  exhibit  evidence  of  his  being  specially  directec 
thorized  in  the  partjcular  caae  by  the  directora,  or  othe 
of  the  corporation.  If  he  should  act  wholly  without  i 
rection,  and  even  against  the  interest  of  the  corpori 
18  doubtful  whether  anyone  except  the  corporatin 
raiae  the  objection,  unless  by  a  bill  in  chancery, 
qneation  ia,  whether  fraud  in  the  confeesicn  of  the  js 
not  appearing  on  the  record,  can  be  set  up  by  mot 
tried  upon  affidavits. 

I  am  satisfied  upon  examination  of  authiwitiest 
junior  judgment  creditor  is  entitled  to  obtain  relit 
motion,  where  the  record  shows  that  a  judgment 
fession  has  been  inegularly  entered.  But  it  is  m 
that  a  charge  of  actual  fraud  in  procuring  the  «» 
not  supported  by  die  recoi'd,  ought  to  be  tried  upon 
and  afUdavits;  none  of  the  authmtiea  cited  go  to  that 
'  The  trial  of  a  disputed  queation  of  fact  upon  affidi 
the  exclusion  of  all  benefit  of  cross-examination,  is 
least,  a  most  unsatisfactory  mode,  and  if  ever  permiE 
a  means  o£  establishing  fraud  in  fact,  it  should  (hiI; 
sorted  to  in  plain  and  uadlsputable  cases. 

A  charge  of  actual  fraud  in  procuring  a  judgment 
fesaion,  not  supported  by  the  record,  should  not  be 
determined  upon  motion  and  affidavita 

Whether  one  who  is  a  director  can  sue  the  cor^ 
in  which  he  holds  that  poeition,  ia  a  queeticm  raised 
case,  but  no  authorities  are  cited  in  oppositiati  to,K 
oeeding. 
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It  is  well  established  that  a  corporator  may  contract  with 
his  corporation,  and  sue  or  be  sued  on  bis  contract  {CaJr 
hertson  v.  Wabash  Nav.  Co,,  4  McLean,  544;  3  Mass.  385.) 
And  I  know  of  no  sound  reason  for  a  distinction  in  this  par- 
ticular between  a  director  and  any  other  corporator. 

Although  he  is  bound  by  a  vote  of  a  majority,  even  when 
he  dissents,  this  is  not  the  case  when  he  claims  on  a  con- 
tract, in  which  he  is  one  party  and  the  corporation  another. 
{Revere  v.  Boston  Copper  Co.,  16  Pick.,  363.) 

It  does  not  appear  affirmatively  but  that  the  president 
acted  by  the  direction  of  the  directors. 

I  think  the  proceedings  are  not  shown  by  the  record  to 
be  irregular,  and  that  the  matters  set  up  by  affidavit  do  not 
warrant  the  court  in  determining,  upon  motion,  that  the 
judgments  are  fraudulent  in  fact  These  motions  must, 
therefore,  be  denied. 

According  to  section  293  of  the  code,  objection  to  confirm 
mation  of  the  sale  can  only  be  made  by  "the  judgment  debtor, 
or,  in  case  of  his  death,  his  representative.*'  As  mere  judg- 
ment creditors^  not  parties  to  the  action,  G^rgie  and  Charles 
Miller  cannot  appear  in  this  motion. 

As  no  competent  party  has  filed  objectionB^  the  sale  must 
be  eonfirmed. 


GtieoH  Oourt  for  Mtiltnomah^Ooimtj,  June  Tem,  1808. 

ISAAC  8.  TOBY  r.  FERGUSON  et  aL 

JuiwimjiT,  HOW  PLBA]k«-Iii  pteading  the  Judgment  of  a  Ckrart  «f  spee- 
Ul  jurifldietion,  it  is  not  necessary  to  state  the  faots  that  confer 
Jurisdiction. 

BsHiTBBEB. — If  a  demurrer  strikes  at  the  whole  of  an  answer,  as  not 
cmutituting  a  defense,  and  there  is  a  part  ci  the  answer  that 
amounts  to  a  defense,  the  demurrer  will  he  orerruled. 

This  case  was  heard  on  demurrer  to  the  answer;  the  faotB 
appear  in  the  opinion  filed  in  the  cause. 

Copies  d  Moreland,  for  the  plaintifL 
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Page  d  Stevens,  for  the  defendant 

IJpTON^  J.  Tills  is  an  action  for  false  imprisonment  The 
defendant^  after  denying  some  of  the  allegations  of  the  com- 
plaint^ makes  a  "further  answer/'  to  which  the  plaintiff  de- 
murs. 

Omitting  formal  words^  the  further  answer  states  that 
"the  writ  of  arrest  was  duly  issued  out  of  the  oounly  court 
of  said  county,"  for  the  said  Toby,  "for  causes  allowed  hy 
law  and  specified  in  section  106  of  the  code  of  civil  pro- 
cedure," and  the  arrest  was  thereon  made.  "And  there- 
after, on  the  28th  of  April,  1868,  in  the  said  action  in  the 
said  county  court,  judgment  was  duly  rendered  and  given 
in  favor  of  said"  Ferguson  et  al.,  "against  the  said  Toby, 
for  the  sum  of  $317.80,  and  that  in  default  of  the  payment 
of  the  said  judgment,  that  he,  the  said  Toby,  be  kept  in 
custody  until  discharged  according  to  law."  That  execution 
thereupon  issued,  upon  which  the  said  Toby  was  thereafter 
imprisoned  until  discharged. 

The  grounds  of  the  demurrer  are  that  art  1,  sec.  19  of 
the  state  constitution  provides  that,  "there  shall  be  no  im- 
prisonment for  debt,  e^ccept  in  cases  of  fraud  or  absconding 
debtors.''  And  that  the  answer  does  not  show  that  this  ar- 
rest was  made  in  such  a  case,  inasmuch  as  section  106  in- 
cludes other  declared  causes  for  arrest. 

This  point  involves  indirectly  the  question  of  the  consti- 
tutionality of  section  106  of  the  code.  But  I  do  not  feel 
called  upon  to  pass  upon  the  question,  as  I  think  the  answer 
should  be  sustained.,  on  grounds  aside  from  the  constitution- 
ality of  that  section. 

It  appears  from  the  answer  that  a  cause  was  pending  be- 
tween the  parties  in  the  county  court;  that  the  court  had 
jurisdiction  of  the  aciiorij  and  that  that  court  "duly  ren- 
dered" a  judgment  of  imprisonment  against  this  plaintiff, 
and  that  a  portion  of  the  imprisonment  complained  of  was 
under  that  judgment.  Under  section  85  of  the  code  this  judg- 
ment is  well  plead,  and  is  a  defense  to  that  extent  "In 
pleading  the  judgment  of  a  court  or  officer  of  special  jurisr 
diction,  it  shall  not  be  necessary  to  state  the  facts  that  c(hi* 
fer  jurisdiction," 
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The  demnrrer  strikes  at  the  whale  of  this  '^further  an- 
swer/' and  as  there  is  a  part  of  it  that  aznonnts  to  a  def ense, 
the  demurrer  must  he  overruled* 


C&ranit  Oonrt  for  Mnltnomsh  Coimtj»  Jims  Ivrm,  1868. 

E.  HL  BUETON  v.   WALTER  MOFFITT  and  J.   A. 

STROWBRIDQE. 

Pabtt  Waix. — ^The  owners  of  a  party  wall,  built  at  Joint  ezpeoM,  ars 
not  tenants  in  eommon,  but  eaeh  owns  bis  own  land,  with  a  right 
to  use  the  wall,  which  he  may  enforce  by  action. 

Enoboachhent. — Where  one  party  contracted  to  build  a  wall  sizteeu 
inches  or  two  bricks  thick,  on  tbe  division  line,  and  to  permit  the 
other  party  to  use  tiie  wall  upon  his  paying  one-half  the  cost; 
and  in  constructing  the  waU  he  erected  an  iron  pilaster  of  his 
building,  which  was  ten  inches  wide,  so  that  one-half  of  it  stood 
on  each  side  of  the  division  line;  BeTd,  that  the  pilaster  was  not 
part  of  the  wall  contracted  for,  and  that  it  was  improperly  extended 
beyond  the  division  line. 

DiSGDBETiGN. — Although  the  removal  of  the  pilaster  was  deemed  the  only 
adequate  remedy,  a  temporary  injunction  before  final  hearing  was 
refused,  on  the  grounds  that  the  plaintiff  showed  no  indications  of 
presently  occupying  the  premises,  and  the  building  had  so  far 
progressed  that  a  removal  would  be  nearly  or  quite  as  expensive  at 
the  present  time  as  at  the  completion  of  the  building.  Granting  or 
refusing  the  order  in  such  ease  deemed  the  exercise  of  the  discretion 
of  the  court. 

CoMPKNSATioir. — Where,  by  not  conforming  to  the  terms  of  the  contract, 
the  width  of  the  plaintiffs  premises  above  the  upper  floor  was  im- 
properly diminished  by  two  inches,  the  injunction  was  denied,  on 
the  ground  that  the  injury  is  not  beyond  pecuniary  compensation. 

This  case  was  heard  on  a  motion  for  an  injunction. 

The  complaint  presents  the  following  facts:  The  jf)lain- 
tiff's  grantor  being  the  owner  of  lot  4,  in  block  4,  in  the  city 
of  Portland,  bargained  in  writing,  not  under  seal,  with 
Moffit  and  Strowbridge,  owners  of  the  adjoining  lot,  (being 
lot  8  in  the  same  block,)  that  M.  and  S.  should  build  a  wall 
on  the  line  between  the  two  lots  for  the  mutual  use  of  the 
owners^  of  dimensions  as  follows:  The  "foundation  twenty 
inches  thick;  first  story  sixteen  inches  or  two  bricks  thick; 
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second  8tory  twelve  incliea  or  one  and  one  half  1 
to  extend  on  the  land  of  both  parties  equally."  Tl 
grantor  and  his  assigns  were  hy  the  contract  " 
privilege  of  owning  and  using  one  half  of  said  pa 
by  paying  to  M.  and  S.  one  half  the  cost  thereo: 
should  use  the  same  for  building  purposes,  at  tl 
cost  of  building  a  similar  wall  at  the  time  of  usinj 
,  The  plaintiff  and  the  defendants  each  had  a 
Front  street  of  twenty-five  feet;  the  defendants 
north  twenty-five  feet. 

The  defendants  commenced  the  proposed  wa! 
Btmcted  the  brick  work  up  to  the  second  floor  i 
the  terms  of  the  contract  But  t^  south  face 
they  carried  up  perpendicularly,  as  well  above  s 
second  fioor,  making  an  offset  of  four  inches  o 
side  at  the  second  floor,  instead  of  an  offset  of 
on  each  side.  Thus  two  thirds  of  the  twelve-in< 
bnilt  on  the  plaintiff's  premises.  The  defendi 
constructed  an  ornamental  iron  front  of  their 
that  the  south  pilaster  thereof  projected  about 
south  of  the  line  between  the  lots  3  and  4,  u 
cornice  projected  eight  and  three  fourths  inches  a 
division  line. 

At  the  time  of  the  filing  the  oomplaint  and  se; 
of  this  moticHi,  the  iron  front  was  set,  and  the  ^ 
ing  brick  above  it  had  commenced,  but  not  many 
laid  above  it,  or  above  the  second  fiocn'. 

By  consent,  witnesses  were  examined  orally  o 
to  show  canse. 

Experts  testified  that  the  workmanlike  mode  oi 
oma^nental  fronts  of  contiguous  buildings,  of  difl 
of  architecture,  was,  "to  return  the  cornice  into  t 
and  not  around  the  [angle  of,  the]  building,"  , 
front  of  the  side  wall,  which  is  common  to  the 
ingB,  there  should  be  two  pilasters,  one  appertain 
ocmforming  to  the  style  of,  each  building. 

Logan  d  Shatluck,  for  the  plaintiff,  daim  tli 
of  making  the  off-set  in  the  brick  wall  ia  an  ei 
that  deprivee  the  plaintiff  of  two  inches  of  q>ao 
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second  floor  and  totally  unfits  the  premises  for  the  purposes 
of  the  plaintiff. 

And  that  if  the  defendants  are  allowed  to  finish  and  main* 
tain  their  ornamental  front,  it  will  be  in  the  way  of  the  front 
which  the  plaintiff  designs  to  use,  and  will  destroy  the 
symmetry  of  his  proposed  building.  And  that  each  of  the 
injuries  ie  such  that  money  is  not  an  adequate  compensa* 
tion. 

Stout,  Reed  and  Strong,  for  the  defendants,  claim  that  if 
there  is  a  fault  in  making  the  off-set,  the  plaintiff  has  shown 
no  special  or  irreparable  injury.  That  he  has  no  present  use 
for  the  ground,  and  it  is  uncertain  when  he  will  use  it,  if 
ever.  And  that  it  would-  be  an  injury  to  tte  wall  to  leave 
an  off-set  for  years  on  the  side,  having  no  roof.  That  the 
iron  pilaster  is  a  part  of  the  wall  whidi  they  contracted  to 
build.  That  the  materials  are  not  specified  by  the  contract^ 
and  that  they  have  the  right  to  build  such  portion  of  it  as 
they  choose  of  iron* 

The  following  opinion  was  filed  in  the  case,  hj  IJpton^  J. : 

This  is  an  application  for  a  preliminary  injunction,  but 
I  presume  nearly  all  the  facts  are  presented  that  will  be  ad* 
duced  on  the  trial ;  and  in  the  argument^  attention  has  been 
given  to  the  subject  of  the  ultimate  rights  of  the  parties  as 
well  as  to 'the  propriety  of  granting  or  refusing  the  present 
motion.  The  defendants  claim  that  their  iron  pilaster, 
which  is  ten  inches  wide,  with  a  base  and  capital  twelve 
inches  wide,  is  a  part  of  the  wall  contracted  for. 

I  think  this  cannot  be  maintained.  If  it  is  part  of  the 
wall,  they  were  bound  to  build  it  of  certain  thickness;  this 
part  of  the  wall  was  to  be  sixteen  inches  thick.  By  depart- 
ing from  the  specified  thickness  of  the  wall,  they  show  that 
they  did  not  consider  the  iron  pilaster  a  part  of  the  "walP' 
called  for  by  the  terms  of  the  contract  The  wall  is  spoken 
of  as  ^Hwo  bricTes  thick."  If  they  had  a  right  to  build  the 
wall  of  iron,  they  had  a  right  to  charge  half  the  cost  of  the 
iron  to  the  plaintiff ;  and  if  of  iron,  they  could  build  it  of 
still  more  costly  material,  and  charge  the  plaintiff  with  half 
the  cost  of  a  similar  wall,  at  a  future  time. 
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The  inm  front  tnust  be  conaicLered  distinct  fra 
oontracted  for,  tx>th  because  it  is  a  reasonable  e 
of  the  terms  of  the  contract  when  examined  in 
wiik  the  circumstances  under  which  tlie  ocmtract 
and  because  both  parties  have  so  treated  it 

By  the  terms  of  the  contract  the  wall  was  to  I 
the  use  of  each  party.  The  plaintiff  waa  to 
"privilege  of  owning  and  using  <me  half"  of  tb' 
wall.  Half  of  it  stands  nptMi  tiie  land  of  each,  a 
it  will  be  the  separate  property  of  each,  subject  ^ 
ri^t  in  the  other  to  a  reascmable  use  of  die  whol 

"The  owners  of  a  par^  wall  built  at  joint  a 
not  tenants  in  common,  but  each  owns  bis  own  la 
right  to  use  the  wall,  which  be  may  enforce  b 
(Maits  V.  Hawkina,  6  Towk  20;  Cvbitt  v.  Porter, 
Cr.  257.) 

So  the  plaintiff  and  defendants  in  this  case  wil] 
a  right  to  the  use  of  their  respective  lots,  and 
use,  saving  only,  and  subject  only,  in  each  case  t 
the  other  will  have  to  the  use  of  the  party  wall 
will  be  important  to  consider  what  rights  oae  of 
have  to  <ff  in  this  wall,  aside  £n»n  the  right  he 
half  of  it  by  virtue  of  otyning  the  ground  on  whic 
stands.  Each  part  of  the  wall  gives  strength  ai 
to  the  other  part ;  the  owner  has  a  right  to  that  su] 
baa  a  qualified  right  in  the  whole  wall,  but  still 
use  it  as  not  to  interfere  with  the  right  of  his  nei 
similar  use  of  it. 

It  is  by  the  contract  evidently  in  contemplatioi 
of  the  parties  will  construct  a  building;  probably 
in  many  respects  similar.  In  each  case  symmetry 
of  front  will  be  an  element  going  to  make  up  the 
availability  of  the  proposed  building.  There  is 
the  nature  of  the  right  which  one  of  these  partii 
in  the  property  of  the  other,  that  will  justify  exl 
pilaster  or  cornice  beyond  the  original  boundary 
a  prooeeding  is  a  violation  of  the  rule,  that  he  □ 
his  own  as  not  to  injure  others;  and  it  even  g 
that  by  an  actual  encroacbmsnt  upon  t^  premises  • 
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^Taob  isx^woer  in  severalty  of  the  portion  <rf  wall  aitqated 
on  his  own  land,  with  no  qualification  except  th^^tnejith^r 
has  a  right  to  pul)  it  down  without  the  ojtber^s  -xsonsept" 
(Sherred  »•  CiscQ,  4.Sandf.  Sup*  C*  480.)     ... 

I  cannot  now  see  any  groutids.  that  jristify  .t^e  defep^^nts 
in  projecting  their  iron  front  upon  the  premises  of  the  plain- 
tiff. Nor  can  I  say  that  any  remedy  but  its  removal  will 
be  adequate  under  the  facts  as  they  are  presented  oa  this  mo- 
tion»  '  ...... 

But  it  is  not  shown  that  the  plaintiff  is  now  engaged  in 
building,  or  that  h<^  intends- to  build  on  His  lot,- 'At* 60  early 
a  day  as  to  make  the  removal  of  this  obstacle  necessary  be- 
fore the  final  hearing  in  this  suit  It  is  shown  by  the  evi- 
dence of  experts  that  the  removal  would  be  attended  by 
nearly  or  qtiite  the  dame  expense  at  the  present  time  that 
it  will  be  if  required  after  the  completioil  of  the"bu?tding; 
and  the  completion  o^.th^  building  will  not  tend  to  render 
the  decree  ineffectual ^o4ar  as  relates  to  the  iron  front.      ^ 

I  thinky  therefore;  in  regard  to  this  .branch  of  Ijhe  ease,,  it 
will  be  a  proper  exercise,  of  the  discretion  of  .the  co,urt  to  re- 
frain from  making  ap^ order  until  after  fi^al  bearing. 

As  to  the  location  of  the  wall  qf  the  second  stcHry,  it  is 
not  shown  that  the  plaintiff  wi]l  be  i^rreparably  injured ;  but, 
on  the  contrary,  the  plaintiff  admitted,  when  on  the, stand 
as  a  witness,  that  the  injury,  which  is  a  mere  diminution  of 
the  width  of  his  premises  above  the  second. flpor,  might  be 
fully  compensated  by  a  suflScient  payment  of  money. 

I  am  not  inqlined  to  place  the  refusal  of  this  motictt  on 

*         .        •  «  • 

the  ground  asserted  in  argument;  that  literally  the  wall, 
treated  as  a  whole,  extends  equally  on  the  lands  of  each 
party.  The  spirit  and  intent  of  the  contract  doea  not  seem 
to  me  to  be  complied  with  in  this  respect;  a  fair  construc- 
tion is,  that  no  more  ,of  die  plaintiff's  premises  sbpulf^  be 
encumbered  than  of  the  defendant's.  But  I  think  the  cir- 
cumstances, that  it  was  uncertain  how  long  the  waU  would 
stand  before  the  plaintiff  would  build  and  protect  it  by  a 
Toof,  and  that  the  contract  leaves  that  matter  to  t|ie  partjr's 
option  for  an  indefinite  period,  may  well  be  considered,  in 
<ietenniniiig  whether  the  defendants  shall  now  be  a?eq^a|n^, 

3  Oregon — 3 
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'  and  oompelled  to  Tebnild  that  part  that  is  alieadj  ooi 
above  the  aecond  floor. 

'  Under  the  carciunBtanees  of  the  case  I  shall  dedi 
iag  an  injonetioQ  order  before  the  final  hearings 
{Maent  motiim  will  be  denied. 
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J.  O,  CHAPMAJJ  I.  PAIMOK  RAIKIG] 

^tmaiBagm  or  Dockkt. — Wh«re  k  truucript  on  'ppMl  fram 

,court  wu  filed,  ttnil  wu  treated  t*  *  tranacript  filed 

''        eom^  derk  to  authorize  the  judgment  to  b«  docketed  tn  i 

.   ;     oonrt,  and  aa  eoeoution  wu-iuoad  «nt  «(  tkaeiicttH  eopii 

Motion  wma  Mt  uide  on  notion. 

Thb  plaintiff  recovered  a  judgment  in  justice's  c 
975,  on  the  12th  of  June,  1858.    On  the  7tb  of  Jul] 
ing,  the  defendant  appealed  to   tiie   circuit   court 
same  day  the  plaintiff  filed  a  counter  undertaking  i 
^pe  of  section  71  of  the  act  relating  to  justice's  co 

On  tiie  16th  of  Jul;  the  defendant  filed  with  the 
this  court  a  traneoript  of  the  docket  and  the 
papers  in  the  cause,  in  pursuance  of  sectimi  72  of 
Thereup<»i  the  plaintiff  caused  an  executicst  to  issm 
the'  circuit  oonirt  to  enforce  the  judgment  set  fortl 
transcript 

'  ,  The  defendant  now  appe&n  and  mores  this  oooi 
aside,  the  execution. 

J.  O.  Chapman,  in  person. 

Shatiuch  A  KUlin,  for  the  defendant 

Bt  th«  Coubt;  Uptow,  J.  The  plaintiff  dalnu 
filitg  a  transcript  in  puffiuance  of  the  statute  that  i 
appeals,  he  has  also  literally  complied  with  secti 
which  provides  for  docketing  judgments  rendered 
tieea  6i  die  peaoe  in  the  judgment  do(^et  of  the 
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<^<nirt ;  and  liiat  therefore  he  is  totided  to  esecatioa  iflming 
^iit  of  thig  coutt      He,  as  respondent^  daims,  that  having 
8iveii  a  counter  undertaking,  he  is^  according  to  the  spirit 
^d  intent  of  the  law,  entitled  to  an  execution  as  if  no  ap- 
peal had  heen  taken ;  and  that  if  he  was  entitled  to  an  execu- 
^on  issued  out  of  the  justice's  court  before  the  transcript 
^^ft  filed,  upon  filing  it  hebeocaoaea  entitled  to  ome  issuing 
*^  of  tUft  court 
^     ^    do  not  4ink  it  is  necessary  to  pass  upon  the  various 
/•e^^^^tions  ndsed  and  argued,'  aa  to  the  sufficiency  <rf  ihe  coun- 
ii^^^  Xmdertaking.     I  do  not  think  it  was  the  intent  of  the 
^^  >^^  -^riatore  that  the  transcript  on  aiq[)eal   should   serre  the 
,/^^le  purpose  of  bringing  the  case  here  for  a  trial  d$  novo 
^^^  of  standing  as  the  record  of  a  final  judgment,  to  be  en- 
^lorced  in  pursuance  of  section  50. 

Nor  is  the  proceeding  already  taken  a  literal  compBance 
iriib  section  60.  This  transcript  b  required  to  be  filed 
with  the  derk  of  this  couxt^  while  section  50  requires  the 
transcript  that  shall  serve  as  a  basis  of  a  judgment  lien,  and 
of  an  executon,  to  be  filed  with  the  county  clerk. 

It  is  true  th'kt  both  these  officers  are  united  in  the  same 
person ;  and  there  is  but  a  technical  diff»!*ence  in  this  respect 
in  the  noodes  of  proceeding.  Sut  this  is  sufficient  to  prevent 
a  course  of  proceeding  that  claims  no  greater  merit  than  that 
of  being  a  compliance  with  the  letter  of  the  statute,  while 
it  eyidently  disregards  its  spirit  and  intent 
The  motion  shcfuld  be  granted.  ^ 
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a  O.  LANDER  ▼.  SAMUEL  A.  inLES  and  JOHN  COIr 

LINS. 

Vuron. — On  a  motion  for  change  of  venue  for  oouTenienoe  of  witnessee* 
counter  affidayits  of  inconvenience  to  witnesses  of  the  adverse  par^ 


; — The  crime  of  astault  with  a  dangerous  weapon  is  a  felonj, 
and  a  person  gufltj  ol  that  oifenss  may  h%  arrested  by  a  private 
penoB,  although  tli«  laitsr  did  not  aes  the  dfense  oonmiitted. 


^  Landeb  f.  Mil£s.  [3  Qaregon 

f 

PBBPcmDiBANaE  <»  EviDBiTcas. — In  juatifloation  of  an  skreet,  a  prepon- 
derance of  evidence  is  sufficient,  on  the  point  whether  the  arrested 
party  had  committed  a  felony. 

JusTinOATioir. — Firing  a  gim  upon  a  person,  in  order  to  secure  his  ar^ 
resty  is  jnstiflable  only  where  it  is  necessary.  It  is  not  justi4abls 
where  the  arrest  can  be  secured  by  less  daqgerous  meaas^ 


Ik  this  aotiaii  the  pkintiff  claims  $20,000  damages,  for 
alleged  unlawful  arrest,  wounding  and  imprisonment  of  llie 
plaintifP.  The  defendants  jusrtifj,  daimihg  that  at  the  tame 
of  the  arrest  the  plaintiff  had  reoentlj  committed  a  feloni- 
ous assault  with  intent  to  kill,  and  was  fleeing  from  justice, 
and  that  the  wounding,  was  necessary  in  order  to  seeore  his 
arrest. 

On  the  trial,  it  appeared  in  evidence,  that  a  few  days  pre- 
vious to  the  arrest,  the  plaintiff  and  two  others,  Wilkins  and 
Card,  had  a  personal  rencounter  in  Washington  County,  in 
.which  the  plaintiff  fou^t  against  the  tv^b;  th6t  the  plaintiff 
struck  one  of  Hiem  with  a  gun-barrel,  injuring  him  severely, 
<and  als6  struck  one  of  them  witii  a  {Htahfork'-handla  All 
the  parties  had  been  drinking  to  ezbess.  The  evidence  is 
conflicting  ias  to  who  made  the  first  assault,  and  as  to  the  de- 
gree of  violence  used  against  the  plaintiff.  After  the  ren- 
counter the  plaintiff  fled,  a  warrant  was  issued  for  his  arrest, 
und  placed  in  the  hands  of  the  sheriff  of  Washington  County, 
and  the: sheriff  offered,  and  publiiahed  notice  of,  a  reward  for 
the  plaintiffs  apprehension.  The  defendants,'  at  or  near  St^ 
Helens  in  Columbia  County,  discovered  the  plaintiff,  pass- 
ing down  the  Columbia  River  alone  in  a  skiff.  They  pro- 
cured a  skiff,  pursued,  overtook  and  hailed  the  plaintiff,  who 
reached  the  bank  of  the  river,  and  was  in  the  act  of  stepping 
out  of  his  skiff  on  to  land,  to  elude  their  pursuit,  when  the 
defendant  Collins  fired  with  a  rifle  upon  the  plaintiff,  from 
the  pursuing  boat  (which  was  twenty  or  thirty  feet  from  the 
plaintiff).  The  rifle-ball  broke  the  plaintifPs  leg;  and  the 
limb  was  afterwards  amputated  near  the  body,  in  consequence 
of  the  wound. 

The  defendant,  in  justification,  had  answered  that  at  the 
time  of  the  wounding  the  plaintiff  ,was  iffeeing  from  justice, 
stating  f^ctg  to  show.  Uiat,^^  plginUff  Jiad  regeutly  oom^tted 
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ft  felonious  aasault  wiHi  a  dangerous  weapon,  and  wilih  ivh 

^Qt  to  kin,  and  tiiat  ihe  shooting  was  necessary  in  securing 

^^'s  arrest     There  is  ftlso  in  the  answer  a  statement  that  the 

M^xiiiS  was  charged  with  that  offense^  that  a  warrant  had 

^^x^    issaed,    and  that  the  plaintiff  was  fleeing  on   that 

.  ^^^^^oxint^  and  that  the  defendants  were  acting  in  good  faith, 

^^    t±e  pnrpofle  of  making  the  arrest^   and  without  mal- 
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^    -P.  Oaples,  Esq.,  for  the  plaintiff. 

■ 

'^^^dge  E.  D.  Shattudc,  for  the  def endantB. 

^?h€i  defendants  mored  for  a  change  of  Tentie,  on  the 
ground  of  convenience  to  witnesses;  showing  the  names  of 
their  witnesses^  residing  at  St  Helens,  the  place  of  holding 
the  circuit  oonrt  for  Columbia  County.  The  plaintiff  filed 
counter  affidavits,  showing  the  residences  of  an  equal  num- 
ber of  his  witnesses  to  be  in  Washington  County;  and  in 
such  direction,  as  to  compel  liiem  to  pass  the  place  of  hold- 
ing this  court,  to  reach  St.  Helens. 

The  defendants  claimed  that  counter  affidavits  cannot  be 
heard  on  a  muotion'  for  a  change  of  venue. 

The  eouFl  refused  to  strike  out  the  counter  affidavits,  and 
after  argument,  overruleil  the  motion  to  change  the  place  of 
trial. 

A  jury  being  impanneled,  and  the  evidence  and  arguments 
of  ODunsel  submitted,  IJpton^  J.  instructed  the  juiy  as  fol* 
lows: 

The  plaintiff  sues  to  seoove^  for  an  alleged  assault  and 
battery,  and  for  alleged  false  imprisonment    • 

The  defendants^  among  other  grounds  of  defense,  seek  to 
justify  their  acts  on  the  ground  that  those  acts  were  done 
in  the  lawful  arrest  of  the  plaintiff.  The  defendants  have 
also  offered  proof  in  mitigation  of  damages. 

If  the  plaintiff  has  mad^  out  a  prima  facte  case^  that  is, 
if  he  has  proved  such  facts  as  show  in  him  a  right  to  re- 
cover damages,  the  burden  of  proof  is  thrown  on*  the  de- 
fendants. And  in  that  case,  it  becomes  material  to  consider, 
whether   the    defendants    have   established    a    justification. 
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And  if  a  Justification  is  u0t  shown,  it  will  be  proper 
aider 'whether  tiie  cireuiDi<tances  should  operate  in  mit 
of  damages,  and  if  at  all,  to  what  extent 

The  jury  should  carefully  distinguish  between  wh 
justification,  and  what  are  tmly  oircumstaneeB  in  miti 

A  justification  is  where  the  act  is  shown  to  have  be< 
ftdly  done.  > 

CircutnstanceB  are  in  mitigation  of  damages  only 
they  do  not  tend  to  abow  that  the  act  was  lawful,  bnt 
tend  to  show  that  it  was  done  without  had  motives. 

For  instance,  ifae  warrant  issued  to  the  sheriff  of 
ington  county,  or  the  notice  of  a  reward  offered  for  the 
tiff's  arrest,  are  neither  of  them  evidenee  tending  to  i 
justification:;  for  neither  of  them  added  anythingto  the 
or  power  of  the  defendants  in  making  the  arrest;  but  tj 
evidence  in  mitigation  of  damages,  tending  to  diow  tl 
defendants  acted  with  good  motrvea. 

A  private  person  may  arrest  another: 

"For  a  crime  committed  or  attnnpted  in  his  preset 

"When  the  person  arrnsted  has  committed  a  /slo 
l^ugh  not  in  his  presence ;"  and 

"When  a  felony  has  in  fact  been  committed,  and  ke  i 
aoaable  cauae  for  believing  the  person  arrested  to  hai 
mitted  it." 

If  the  plaintiff  c<»nmitted  a  felony,  on  occasion  of  i 
counter  with  Wilkins  and  Card,  the  defendants  had  : 
to  arrest  him. 

"A  felony  is  a  crime  punishaUe  with  deal^,  or  wl 
or  may  b«  pmiishable  by  impriacHunent  in  the  penit 
of  this  State.'' 

A  simple  assault  is  not  a  felony.  But  an  assault  w 
tent  to  kill,  or  an  assault  with  a  dangeions  weapon,  i 
planished  in  the  state  penitentiaiy,  and  is,  conseqne 
felony. 

In  determining  whether  the  plaintiff  committsd  a 
at  the  time  of  that  rencounter,  is  involved  what  is  cal 
law  of  self-defense.  Because  the  plaintiff  claims  Aai 
ever  violence  he  used  on  that  occasion  was  in  the  ne 
defense  of  his  own  person.     Where  on^  1^0  has  not 
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the  quarrel  and  ig  otherwise  without  fault,  is  assaulted,  he 
has  a  right  to  use  all  proper  and  necessary  means  to  de- 
fend and  protect  his  per$on«  But  if  in  the  rencoui^ter'.Jid 
uses  more  force  and  violenoe  than  is  necessary  for  his  pro- 
tection and  safety,  he  becomes  himself  the  aggressor^  and  be- 
comes also  guilty  of  an  assault.  And  when  a  rencounter  has 
been  broughli  on  by  his  adversary,  if  after  all  danger  to  hia 
person  has  ceased,  he  unnecessarily,  wantonly  and  fiarigeipbusr 
ly  beat  his  adversary  with  a  dangerous  weapon  with  which 
he  is  armed,  he  is  guilty  of  a  felony. 

It  is  for  you  to  determine,  as  a  question  of  f act^  whether 
the  plaintiff  committed  a  felony  on  occasion  of  that  ren- 
comiter.  The  burden  of  proof  is  on  the  defendant  to  estab- 
lish that  fact,  but  it  is  to  be  decided  according  to  the  pre^ 
ponderance  of  evidence;  this  being  a  civil  case;  and  he  is  not 
required  to  satisfy  you  beyond  a  reasonable  doubt 

If  you  find  that  the  plaintiff  did  commit  a  felony  (m  tba¥ 
occasion,  it  will  be  your  duty  to  determine  whether  or  not 
the  mode  of  making  the  arrest  is  such  as  can  ))e  justified. 

Firing  a  gun  upon  a  person  in  order  to  secure  his  arrest, 
is  justifiable  only  when  it  is  necessary.  It  is  not  justifiable 
when  the  arrest  can  be  secured  by  less  dangerous  means. 
It  is  a  question  oi  fact  for  you  to  determine  whether  the 
shooting  was  neoessaty,  in  order  to  arrest  the  plaintiff. 

If  you  find  the  plaintiff  had  oommitted  a  felony  on  the 
occasion  of  the  rencounter,  and  that  the  shooting  was  neo* 
essaiy  in  older  to  make  the  arrest^  you  will  find  for  the  de- 
fendants. 

If  you  do  not  find  both  of  these  matters  in  the  affirmative, 
the  plaintiff  will,  be  entitled  to  damages ;  and  it  will  be  for 
you  to  determine  from  the  facts  established  by  the  proofs 
what  will  be  a  just  compensation  to  be  recovered  by  the 
plaintiff  under  all  the  circumstances  of  the  case. 

If  you  find  for  the  plaintiff,  the  amount  recovered  by  him 
should  be  as  compensation.  Punishment  should  not  in  this 
case  be  treated  as  an  object  of  the  action,  and  it  is  not  a 
case  calling  for  exanplary  or  vindictive  damages. 

The  jury  returned  a  verdict  for  the  plaintiff  of  $4,800. 
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Circuit  Court  for  Multnomah  Count;,  Juna  Term,  18SB. 

S.  O.  LANDER  v.  SAMtJEI  A.  MILES  and  JOE 
COLLINS. 
MOTION  FOB  A  NEW  TRIAL. 

Hnr  Tbul. — The  court  !■  not.  Kt  Hb«rty  to  grant  s  naw  trinl 
doubtful  and  diaputcd  quNtlcnu  of  fact. 

MkvLT-DisooTKSXD  EviDENcs. — Motions  tor  new  trial  cm  tb«  groi 
newly-diacovered  evidence  are  regarded  with  dlatnitt,  and  the 
est  showing  of  diligenoe,  and  of  all  other  faata  netautrf, 
quired.  The  teitinony  muat  have  l>een  diecovered  Biae*  tlie  1 
trial;  it  must  be  ahown  that  it  could  not  have  been  obtainei 
reasonable  diligence  on  the  former  trial;  and  it  must  not  be  ei 
tire. 

AmoAviT  OP  Wtmus. — It  ia  a  praetin  that  teema  to  b«  gmeral 
proved  to  require  the  affidavit  of  tlie  moving  party  to  be  : 
'  panied  by  tlu  affidavit  of  the  witness,  or  the  omission  to 
counted  for. 

OcKVUTivc. — Evidence  of  material  faota  which  tJie  moviag  par 
not  prove  nor  attempt  to  prove,  may  be  regarded  as  not  eumu 

DiuOENd. — A  party  who  moves  for  a  new  trial  should  be  fre< 
laches  in  not  having  moved  for  a  Mmtinnenae.  It  la  not  sn 
that  tlw  affiant  dopoae  in  tenua  "that  he  haa  made  diligi 
quiry;'?  tlie  affidavit  ahould  state  facts.  The  question  of  di 
must  be  determined  by  a  consideration  of  apacille  faeta  depoi 

The  jury  hamng  rendered  a  verdict  for  $4,800  in  fai 
the  plaintiff,  the  defendants  filed  a  motum  for  a  new 
tile  BOtiom  being. a^ued  and  anbmitted  hj  the  aame 
sel  who  conducted  the  trial 

The  court  filed  the    following  opinion,    orerrulin^ 
motion : 

'  Only  diree  of  the  specified  gnmnds  were  nrged  tn 
argument  of  the  defendant's  motioD  for  a  new  triaL 
were: 

1.  Newly-disoovered  eridenoe; 

2.  Excessive  damages; 

3.  And  insufficiency'  of  the  evidence  to  justifv  die  ve 
Up<m  the  two -points  last  named,  as  the  eridenoe  i 

made  part  of  the  record,  the  mover  relies  upon  tiie  k 
edge  and  recollection  of  the  court.  I  cannot  say  tlia 
evidence  waS'  not  siiffi^ent  to  justify  the  verdict 

When  the  plaintiff  had  proved  the  wounding  and  in 


June  1848]  Laitpsb  v«  )  Mxli^s..  41 

onrnent)  and  the  duiastroiis  efEeot  of  tbe  w<Hmd,  it  became 
incumbent  on  the  defendants  to  justify  or  ezooae  the  acta 
proved.  For  this  purpose  they  offered  evidenoe.  tendiug  tp 
show  that  a  felony  had  been  Dopunitted  by  the  plaintiff,  and 
that  the  means  used  to  firrest  the  plaintiff  were  neoesr 
sary  and  proper.  If  the  defendant  established  both  these 
propositions,  the  verdiot  was  against  evidence ;  but  if .  he 
failed  in  regiard  to  either  proposition,  the  plaintiff .  shotild 
prevaiL 

In  the  opinion  of  the  courts  neither  proposition  was  caoj 
clusively  established;  nor  can  I  say  the  weight  of  evidenoe 
was  with  the  defendant  on  each  of  the^n.  The  oourt  is  not 
at  liberty  to  grant  a  new  trial  upon  doubtful  and  disputed 
questi(Mis  of  fact,  and  thus  usurp  .  indirectly  the  proyince 
of  the  jury. 

Nor  can  the  court>  from  any  data  before  it,  say  that  the 
damages  were  esoessiye  or  given  und^  the  influence  el 
pasaion  or  prejudice*  Tbe  jury  were  instructed,  I  think^ 
correctly  as  to  the  measure  of  damages;  or,  atl^ast^.if 
there  was  error  in  that  particular,  I  think  it  was  in  f  ator  of 
the  defendant ;  the  jury  having  been  told  that  exemplary  or 
vindictiTe  damagPB  could  not  be  given  in  tlibe  case.  Jurors 
are  necessarily  the  judges  of  the  weight  of  evidei^ce  adr 
duoed  in  mitigaticn  of  damages^  and  in  this  case  the  evi* 
dence  was  conflicting. 

The  injury  is  of  a  most  grave  ajad  serioua  character;  and 
if  the  plaintiff  was  entitled  to  receiver,  it  is  impossible  t^ 
say  with  certainty  that  a  less  sum  would  be  adequate  eonr 
pensation  for  the  loss  of  a  limb,  disr^arding  the  noinor  * 
consideratiosis,  such  as  bodily  pain,  loss  of  time  and  es* 
penses  incurred*  • 

There  are  no  facts  or  circumstances  in  the  case  that  leid 
the  Court  to  infer  or  suq)ect  that  the  jurors  were  influenced 
by  passion  or  prejudice.  It  would  be  unreasonable  to  draw 
such  inference  from  the  amount  of  the  verdiet  in  this  case. 
From  the  very  nature  of  the  injury,  which  includes  the  loss 
of  a  limb,  it  is  difficult,  if  not  impossible  for  one  man  to 
tell  what  would  be  the  honest  conviction  of  another  as  to 
the  amount  required  to  compensate  for  the  loss. 
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A  judge  is  no  more  anthorized  to  set  aside  a  vei 
cause  he  differs  from  the  juiy  as  to  weight  of  e 
where  it  is  conflicting  and  where  there  is  ground  for  i 
difference  of  opinion,  ttian  a  juiy  would  he  to  dec 
trary  to  the  instructions  given,  but  in  accordance  w 
wishes  or  preferences. 

To  sustain  the  ground  of  newty-diacovered  einde 
affidavit  of  the  defendant  Miles  states  that  the  afG 
pects  and  believes  that  Job  Card  will  swear  that  h 
of  the  persons  beaten  and  asaanlted  by  the  plaintil 
that  Card  was  sober  at. the'  time,  and  recollects  A 
fell' that  occurred;  that  there  was  no  Jissanit  whatev 
bitted  on'  the  plaintiff  by  Wilkins  or  Card  ;'*  bnf  tj 
some  words  between  the  parties,  "the  plaintiff  ' 
assaulted  said  Card,  and  that  the  plaintiff's  si 
ctit  in  attempEd  to^  resist  tlie  assaults  made  by  the  \ 
and  that  the  plaintiff,  without  any  just  cause  or 
fion,  used  the  gun-barrel  and  th«  pitchfork,  referr 
the  evidence,  wantonly  and  maliciously;  and  aeve] 
cruelly  beat,  btiiiaed  and  disabled  said  Card  and  s: 
kins."'  "And  ^at  the  plaintiff  had  repeatedly  madt 
of  violence  against  said  Card."  The  afBant  says 
made  diligent  inquiry  in  Washington  County  and  e 
and  caused  others  to  do  so  tot  said  Card  but  could 
certain  where  he  was  until  Wilkins  (on  the  trial)  tei 
faie  wherealxwts.  That  he  heard  a  variety  of  re' 
to  his  whereabout*,  but  could  get  no  definite  infi 
Mooer.  '    ■ 

On  the  trial,  both  the  plaintiff  aftd  Wilkins  testifi 
ttie  rencounter.  Tbey  both  testifiefd  that  both  Wfll 
Card  were  intoxicated  at  the  time  of  the  renoonnte 
kine  'said  he  was  too  much  intoxicated  at  the  tim' 
rencounter  to  tell  what  occurred  at  the  commt 
of  the  fight. 

The  affidavit  of  Miles  is    objected    to,    as    not 
diligence;  that  the  evidence  ie  cumulative;  and  that 
shown  that  the  evidence  has  been  discovered  since  f 
>And  tlie  plaintiff  claims  that  evidence   given  oh    t1 
to  the  effect"  that  the  defendant  Miles  was  well  ao 
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^vith  both  Wilkins  and  Card  before  the  difficulty,  and  that 
the  two  were  near  neighbors,  abotdd  be  considered. 

The  necessity  and  propriety  of  granting  new  trials  in 
proper  cases,  and  the  necessitf  of  strict  practioe  to  prevent 
abnse  and  unfair  advantage  being  obtained  bj  granting^ 
are  equally  important  Caution  is  particularly  neAfw* 
sary  when  the  motion  is  founded  on  newly-discovered 
evidence,  both  because  it  opens  a  temptation  to  perjury, 
and  because  its  abuse  would  give  an  unfair  advantage,  by 
allowing  a  party  to  take  the  chance  of  success  with  a  part 
of  his  fitnesses,  and  if  not  successful,  to  avoid  the  conse- 
quences of  his  venture,  by  a  new  trial,  while  his  adversary 
would  be  remediless  if  unsuccessful  at  either  trial. 

Hence  "motions  for  a  new  trial  on  tihe  gr6und  of  newly 
discovered  evidenee  are  regarded  with  distrust  and  dis- 
favor, and  the  strictest  showing  of  diligence  and  all  other 
facts  necessary  is  required."  {Baker  v.  Joseph,  16  CdL  180.) 

It  is  considered  settled — First:  That  the  testimony  must 
have  been  discovered  since  the  former  trial. 

Second:  That  it  could  not  have  been  obtained  with  rea- 
sonable diligence  on  the  former  trial.'  {Moore  t;.  PhiUidel- 
phia  BwnJc,  6  Serg.  and  Rawie,  41 ;  13  Mass,  802 ;  7  Mass. 
205.) 

Third :  That  it  mlist  not  be  cumulative.  {Bartlett  v.  Hodg- 
den,  3  Cal.  57;  and  lb.  114,  399;  Oavan  v.  Dopman,  5  Cal. 
342 ;  Live  Yankee  Go.  v.  Oregon  Co.  7  Cal,  42 ;  Dvryee  v. 
Dennison,  5  lb.  248;  People  v.  Superior  Court,  N.  Y,  10 
Wend.  292.) 

"Cumulative  evidence  means  additional  evidence  to  sup- 
port the  dame  point,  and  which  is  of  the  same  character  as 
evidence  already  produced."  (10  Wend.  292.) 

It  is  the  practice  in  some  jurisdictions,  and  one  that  seems 
to  be  generally  approved,  to  require  the  affidavit  of  the  mov- 
ing party  to  be  accompanied  by  the  affidavit  of  the  witness 
himself,  or  the  absence  of  such  affidavit  to  be  accounted  for. 
{Pilot  Rock  Co.  V.  Chapman,  11  Cal.  162;  J6.  199.) 

If  Card  will  testify  to  material  facts  which  the  defendant 
did  not  prove  or  attempt  to  prove  on  the  trial,  his  evidence 
tnay^  be  regarded  as  not  cumulative. 
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My  iccollectioD  of  the  evidence  is  that  the  def 
tempted  to  prove  hy  Wilkius,  that  the  plaintifE 
assaalted  Card,  wititout  cause  or  provocation, 
bruiaed,  and  disabled  Card  and  Wilkins.  The  c 
ters,  which  the  affiant  says  he  expects  to  prove  by 
either  oHicluBioiiB,  or  facta  that  are  admitted  by  thi 
except  the  allegation  that,  "There  had  before  that 
a  difficulty  between  Uie  plaintiff  and  said  Card, 
plaintiff  had  repeatedly  made  threats  of  violem 
aaid  Card." 

The  threats  are  referred  to  oniy  on  the  beUef  of 
without  alleging  any  knowledge  or  even  informa' 
Card  or  any  one  else.  This  detracts  from  the  fc 
Btatement     (11  Cal,  163,  199.) 

A  par^  should  be  set  free  from  latihee  in  not  faav 
fcv  a  continuance. 

It  is  a  general  rule  that  the  existence  of  the  evid 
liave  been  unknown  to  the  party  at  the  time  <^ 
and  the  circumstances  should  not  leave  an  infe: 
reascutaUe  diligence  would  have  discovered  it.  ( 
Tyler,  18  John.  489;  Jackson  v.  Molin,  16  John. 

The  trial  has  disclosed  that  the  affiant,  before 
was  acquainted  with  both  Wilkins  and  Card ;  knew 
were  both  engaged  in  the  difficulty ;  that  they  wer 
acquaintance,  and  all  that  ia  disclosed  indicates  th 
ant  pn^ably  knew  as  much  aa  he  does  now  of  1 
of  the  evidence  to  be  obtained  from  Card.  He  says 
ed  in  Washington  County,  and  elsewhere,  for  Can 
does  not  show  that  he  inquired  of  Wilkins;  nor  doe 
any  other  acquaintance  of  Card's.  He  says  he  hearc 
of  reports  as  to  Card's  whereabouts ;  but  he  does  not 
lie  followed  them  up,  or  that  they  were  not  correct 

The  use  of  the  word  diligent,  in  his  statement  c 
adds  but  little,  if  anything,  to  the  force  of  his  si 
for  it  is  not  admissible  that  he  should  judge  wh 
what  extent  of  inquiry  amounts  to  diligence.  It  ii 
oient  that  he  depose  in  terms  "that  he  has  mad 
inquiry;"  the  affidavit  should  state  facts.  It  ia 
to  saying  that  he  has  made  inquiry  to  such  extei 
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thinks  that  lie  ishonld  be  regarded  as  diligent  The  question 
must  be  deteteiihed  by  a  consideration,  of  specific  acts  de- 
posed ta 

.  I  think  it  should  be  shown  that  he  applied  to  parties  most 
likely  to  be  informed  about  Card  and  his  affairs ;  and  if  he 
obtained  -^'reports"  or  information  from  them,  it  should  be 
shown  with  what  results  he  followed  up  the  information. 

It  does  not  appeAr  from  IJiis  affidavit  but  that  ofdinarj^ 
efforts  would  hflv«e  enabled  the  defendant  to  learn  the  resi^ 
dence  of  Card,  and  to  have  piiocured  his  deposition  befoie 
die  triaL    A  new  trial  must  be  denied. 


CSreult  Oourt  for  Haltnomah  County,  June  Term,  1808w 

.  .     .    f 

p.  BROWN  V.  EDWABD  CAHALIN. 

Floor  QV  CoNsmESATiON. — An  acknowledgment  of  payinent  of  purebais 
monej  contained  in  a  deed  or  bill  of  sale  may  be  escplained  by  parol. 
Parol  evidence  is  admiBBible  to  sbow  tbat  the  oonsiderataon  ex* 
pressed  in  a  deed  was  not  the  actual  consideration. 

CiBOXJMSTAKTiAL  EVIDENCE. — ^When  the  action  was  for  an  agreed  priee^ 
and  the  evidence  was  conflicting  as  to  whether  that  prioe  was  agreed 
to,  the  actual  value  of  the  property  sold  was  admitted  as  a  circum- 
stance tending  to  disprove  the  aUeged  agreement.  Proof  of  the 
state  of  accounts  was  admitted  as  circumstantial  evidence  tending 
to  contradict  a  claim  of  payment  by  a  release  of  prior  indebted* 
ness. 

New  Tbial. — Where  it  is  evident  that  the  Jury  have  disregarded  instrue- 
tions,  to  the  detriment  of  a  party,  it  is  ground  for  a  new  trial. 

The  plaintiff  alleges  that  he  and  the  defendant  were 
partners,  owning  a  building  and  a  stock  of  goods;  that 
the  parties  dissolved  the  partnership,  and  that  he  sold  his 
interest  in  the  building,  the  goods  and  the  business  to  the 
defendant  for  the  sum  of  fifteen  hundred  dollars,  which 
sum  llie  defendant  promised  to  pay  him  upon  request,  but 
had  only  paid  $35,  and,  although  requested,  refused  to  pay 
the  balance,  $1,465. 

The  answer  admits  the  purchase  of  the  building  and 
goods>    but   denies  that   the    defendant   promised    to    pay 
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therefor  $1,500,  or  mj  sum;  but  aays  that  at  the  tiine  of 
the  dissolution  the  plaintiff  was  indebted  to  the  defendant 
in  a  large  sum,  and  that  the  twoy  as  partners,  were  indebted 
to  divers  other  persons ;  and  that  the  building  and  goods 
were  sold  to  the  defendant  solely  upon  the  consideration 
that  the  defendant  would  release  his  claims  for  money 
owing  to  him  from  th^  plaintiff  and  would  assome  the  debts 
owning  by  the  firm;  that  the  defendant  did  so  release 
plaintiff  and  assume  said  firm  debts,  and  thus  fully  paid  the 
plaintiff  for  all  his  integrest  in  the  building^  goods  "and  boai* 
ness. 

The  replication  denies  the  allegations,  of  the  answer. 

W.  W.  Page,  for  the  plaintiff. 

Stoui  (&  Reed,  ior  the  defendant 

..     .         ■        •  ■       '  '  •  •  . 

A  jury  being  called  and  sworn,  the  plaintiff  introduced  a 
deed  and  bill  of  sale  executed  by  him  to  the  defendant. 
The  deed  recites  that  the  consideration  for  the  building  is 
oue  thousand  dollars,  «nd  admits  its  receipt  by  the  plaintiff, 
and  the  bill  of  sale  recites  a  consideration  oi  $500  for  the 
goods,  and  admits  that  the  amount  was  received  by  the  plain- 
tiff. 

The  plaintiff  introduced  as  a  witness  an  attorney,  who 
drafted  the  deed  and  bill  of  sale;  and  after  proving  that  he 
was  the  person  who  drew  them,  asked:  ^'What  can  you 
state  as  to  the  amount  of  money  paid  at  the  time  of  the  transr 
action  V 

The  defendant  objected  that  the  plaintiff  having  introduc- 
ed the  instruments  could  not  dispute  them. 

The  objection  was  overruled,  and  the  witness  testified: 
'^o  money  was  paid  at  the  time.  The  parties  came  to- 
gether  to  my  office,  and  spad  they  wanted  a  deed  and  bill  of 
sale.  When  writing  the  deed  I  said — 'What  otmsidera- 
tion  shall  I  insert  P  and  one  of  them  said,  you  maly  as  well 
put  in  $1,000 ;  the  other  assented.  When  I  was  drawing  up 
the  bill  of  sale,  a  similar  question  was  asked  by  me,  and 
one  of  them  mentioned  $500^  and  the  other  assented,  or 
made  no  objection.    I   supposed  the    amount  to  be  a  mere 
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^^^^tter  of  fonn.    Nothiiig  else  waa  said  About  imoiiey  or  th)3 
deration.*' 
^  .     —  ^vie  plamtiff  teertified  that  tlie  defendant  agreed;  to  pay 

^^^^^      $1^500  for  his  interest  in  the  propeity.    . 

jA      ^^^Xie  plaintiff  rested  his  case;  and  the  defendant  testi^L^ 

"^i^^j^^^^is  own  behalf,  that  he  never, agreed  to  give  any  l&ujfa..for 

^        T)roperty,  but  that  the  business  had  been  unsuccessful, 

^^^  that  the  jdaintiff  had  become  indebted  to  him,  and  had 

consented  and  agreed  to  transfer  the  property  to  him,,  if,  h^ 

(the  defendant)   would  release   that  indebtedness,   and  a» 

smne  the  debts  owed  by  the  firm.   .  That  ]die  transfer  was 

^ade  in  pursuance  of  that  agreement  and  at  the  plaintiff's 

^oijcjtation ;  that  after  the  transfer  was  made  and  all  their 

business  settled  up,  he  made  the  plaintiff  a  present  of  th^ 

^35  mentioned  in  the  pleadinga  / 

^he-  defendant's  counsel  asfced   what   was   the   lmildin|{, 
stoek  of  goods  and  business  worth  1 

7he  plaintiff  objected,  to  the  evidence  as  incompetent  and 

^i^elevant.     The  defendant  claimed  that  he  could  show  tJuit 

^^    vuxdivided  half  of  the  whole  was  not  worth  $300;  and 

^*^^^^   it  was  a  cireumsianccf  tending  to  «how  that  $1,500  was 

^^^    «tii  agreed  price. 

^^^^  evidence  was  admitted  as  a  circumstance  tending  to 
^^'^'^     whether  or  not  the  $1^500  was  an  agreed  price.       t 
^-^  ^o.<ier  similar  objection  and  ruling,  the  pUintiff  testified 
^^  tt^^  condition  of  the  firm  business  and   the  state   of  the 
*<^<^c>xx-^l^  between  the  parties. 

"**^i^^  jury  was  instructed,  among  other  things^  that  the  evi- 
flea^j,^  of  the  Value  of  the  property^  and  of  the  state  of  ao- 
^^^•^"tii^  between  the  parties,    was    admitted    solely    for   the 
P^^'T^oee   of   enabling   the    jury    the   better    to    determine 
^^^"^l^ier  the  defendant   had   promised  to   pay  the   plaintiff 
$lj  S  o  0  for  the  property  transferred  to  him ;  and  that  unless 
w^^     ^^fendant  had  promised  to  pay  that  sum  for   the  prop- 
«^^    «ind  business,  the  plaintiff  could  not  recover, 
-*^T^«  plaintiff  recovered  a  verdict  for  $800. 
^lie  defendant  moved  for  a  new  trials  aligning  the  iolr 
\a^i:tig  grounds : 

^Bti  The  plaintiff  should  not  have  been  permitted  to  disr 
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pdt&  by  pBXol  evidence  the  admissi<m  of  payment  contained 

in  the  deed  and  bill  of  sale. 

'    2d;  It  VTBB  error  to  allow  the  plaintiff  to  go  into  evidence 

of  the  condition  Of  the  aocoontft  prior  to  the  diaaolution  and 

tele. 

"    8d.  Instrfficiency  of  the  evidence  to  jnstifjr  the  verdict 

4th.  The  verdict  iai  against  law. 

6th.^  That  tills  jniy  disregal*ded  l3ie  inatractions  of  the 
Court. 

The  motion  submitted,  and  taken  under  advisement^  the 
following  opinion  was  filed  granting  a  new  trial. 

tJptroir^  J.  The  first  objection  is  not  well  taken ;  it  is  a 
general  role  that  a  written  receipt  may  be  explained  by  paroL 
And  the  general  rule  that  a  party  is  not  permitted  to  disputd 
hi»  own:  deed,  is  subject  to  the  exception  that  a  party  may 
show  that  the  consideration  expressed  in  A&  deed  is  not  die 
actual  consideration,  whenever  that  becomes  a  material 
point 

There  is  equal  reason  for  permitting  a  party  to  show 
that  the  acknowledged  payment  has  not  been  made.  It  is 
an  every  day  practice  to  state  a  nominal  consideration  in 
deeds;  and  it  is  equally  common  to  allow  the  deed  to  con- 
tain a  formal  acknowledgment  of  payment  when  none  has 
been  made.  Where  one  takes  a  deed  and  gives  his  prom- 
issoiy  note,  or  a  note  and  mortgage,  to  secure  the  price, 
nothing  is  more  common  than  for  the  deed  to  recite  that 
full  payment  has  been  made,  and  the  acknowledgment  of 
payment  contained  in  the  deed  is  considered  open  to  ef- 
planation« 

The  second  ground  of  this  application  is  the  admission 
of  evidence  of  the  state  of  the  accounts  between  the  parties 
up  to  the  time  of  the  dissolution. 

It  would  have  been  clearly  error  to  permit  the  jury  to 
understand  that  they  were  to  find  by  their  verdict  what 
would  have  been  a  fair  settlement;  this  action  being  for 
money  due  upon  an  express  promise  to  pay  a  specified  sum. 
But  the  jury  were  instructed  that  the  plaintiff  could  not 
^*ecover   unless   fifteen   bundled    dollars    had   been    agreed 


\ 
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^"{i^n  by  the  parties..  It  appeals  to  me  that  the  actual  yalu6 
of  the  pToperty^  avd'the  qiiestioii  whiether  or  not  tii<B  plain- 
tiff waa  then  indebted  to  the  defendant^  are  each  distinct 
matters  of  fact^  tending  to  show  wliich  of  the  parties  told 
tiie  truth,  in  narrating  what  occurred  at  the  time  of  the  di^. 
solution.  And  I  think,  this  was  properly  permitted  to  go  to 
the  jury  as  eireomstantial  evidence  tending  to  ascertain'  the 
truth  in  regard  to  the  principal  question  in  issue. 

Upon  tbe  ioarih .  and.  ^th  grounds^  I  thinl:  ,the  venlict 
should  be  tet  aaid^.  ThMe  was  no  eyidenoe  tending  to 
show  that  xopre  thaa  ,$35  was  paid  by  the  defendant  at  or 
after  the  sale  of  the  properly.  And  if  the  plaintiff  estab- 
lished the  fact  alleged,  in  the  complaint^  that  the  defendant 
promised  to  pay  $1,600  for  the  property  and'  business 
assigned,  he  was  entitled  to  recover  at  l^art  $1>465.  The 
jury  returned  a  verdict  for  $800 ;  and  the  conclusion  is  irre- 
sistible that  liie  jury  disregarded  the  instructions  gi^en, 
and  attempted  to  determine  a  matter  ttiat  was  not  in  issue. 
That  instead  of  passing  upon  the  question  of  fact,  whether 
the  defendant  made  tiie  purchase  at  an  agreed  price  of 
$1,500,  the  verdict  was  rendered  with  a  view  to  determine 
thereby  what  was  the  probable  value  of  the  property,  or 
what  would  have  been  equitable  terms  of  settlement  at  the 
time.  The  instructions  were  explicit,  that  fhe  plaintiff 
could  only  recover  upon  proof  of  llie  alleged  settlement. 
That  if  a  settlement  was  in  fact  made,  all  previous  demands 
were  canceled  by,  or  merged  in,  the  contract  of  settlement. 
Where  it  is  evident  that  Ihe  jnry,  whether  intentionally  or 
inadvertently,  have  disregarded  instructiona  to  tiie  detri* 
ment  of  a  party,  it  is  ground  for  i  new  triaL 

The  verdict  should  be  set  aside.* 


*    The  cauM  mm  inbMauentlj  NtrMj  sad  tha  plalatiff  liad  a  w^ 
diet  for  $1,406. 
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Oireiilt  Court  for  KiiltnoiiuLb  Ooimtj^'Jima  Term,  1868. 

JAMES  B.  STEPHENS  v.  JOSEPH  KNOTT. 

Where  8.  has  a  contract  with  K.,  the  owner  of  a  ferry,  that  8.  and  hit 
family  shall  have  their  ferryage  free;  and  8.  owns  Iftad  on  which 
theia  is  a  saw^mill  and  growing  timberi  and  contracts  with  N. 
that  N.  shall  use  the  saw-mill  and  saw  the  growing  timher  at  N.'s 
expense  and  cost;  and  8.  shall  convey  the  lumber  from  the  mill 
across  the  ferry  and  sell  it,  and  the  two  shall  divide  the  gross  pro- 
eseds  equally;  and  8.  hires  G.  to  haul  the  lumber  aerosa  the  river 
a;t  the  ferry  for  $8  per  thousand — the  ferryage  of  the  lumber  across 
.  the  river  is  not  the  ferryage  of  8.,  and  K.  is  not  obliged  to  ferry 
the  lumber  free  of  charge. 

^  Logan  (6.  IShattuch,  for  the  plaintiff* 
D.  Fredenrich,  for  the  defendant 

In  March,  1861,  the  plai^tiff  sold  to  the  defendant  the 
ferry  acroes  the  Willam^t  river  at  Portland*  As  a  part  of 
the  conaideration  of  the  aale.  and  transfer,  the  defendant 
stipulated  ^.^that  the  said  James  B.  Stephens,  piart^  of  the 
first  part|.  aad  his  family  shall  have  their  ferryage  free  from 
all  charges  and  demands  forever/' 

Stephens  was. then  a  farmer,  having  a  family,  and  having 
teams  and  some  employees  at  work  on  his  farm.  In  1867 
he  purchased  a  saw-mill,  and  contracted  with  a  Mr.  New  that 
New  should  cut  and  haul  the  logs  from  timber  growing  on 
Stephens'  land  and  saw  them  at  the  null  at  his  own  expense. 
Stephens,  at  his  ezpezise,  should  take  the  lumber  at  the 
null,  convey  it  to  Portland  and  sell  it,  and  after  sales,  New 
should  have  one  half  of  the  grpss  proceeds  and  Stephens 
the  other  half.  Lumber  was  cut  in  pursuance  of  the  con- 
tract, and  Stephens  sold  to  a  Mr.  Guild,  teams,  upon 
conaiderati<m  that  the  teams  should  become  the  property 
of  Guild  when  Guild  should  pay  the  agreed  price  thereof 
to  Stephens,  by  hauling  said  lumber  from  the  mill  to  Port- 
land at  an  agreed  price  of  $3  per  thousand,  Stephens  «i- 
gaging  to  Guild  that  the  ferryage  was  paid  for  and  should 
cost  Guild  nothing.  Guild  commenced  hauling  the  lumber, 
and  the  defendant  refused  to  permit  Guild  to  cross  with 
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the  lumber  on  the  ferry,  without  payment  Stepbraia  paid, 
imder  protest^  the  usual  rates  of  fenyage,  and  he  brings  this 
action  to  reoover  bac^  the  money  so  paid  and  damage  for 
detention  and  delays  tiius  caused. 

Logan  dk  ShaMucTc,  for  defendant,  claim : 

1.  Thai  this  is  not  the  business  of.  Stephess^  or  of 
Stephens  and  his  family. 

2.  That  it  is  not  the  ferryage  of  Stephens^  bat  of  the 
party  who  engaged  to  haul  the  lumber. 

3.  That  it  is  not  the  ferryage  of  Stephens,  bat  that  of 
Stephens  and  Mr.  New. 

4.  That  the  true  meaning  of  the  eontraet  is,  that  Steph** 
ens  was  to  have  the  amoont>  or  at  least  the  kind  of  ferrying 
done  that  was  consistetit  with  the  business  in  which  he  was 
engaged  at  the  time  of  taking  the  contract 

The  cause  was  tried  without  a  jury  and  the  following  de« 
oision  was  rendered : 

Upton,  J.  Whether  GnUd^  while  hauling  lumber  by  the 
thousand,  shall  be  considered  as  a  principal  in  tiie  busineas 
of  hauling  the  lumber,  that  is,  as.  doing  business  for  himself; 
or  as  the  agent  of  the  plaintiff  Stephens  and  doing  the.  busi* 
neas  as  an  agents  is  one  of  the  questions  to  be  determined. 
For  some  purposes  he  would  naoessarily  be  considered  an 
agent,  and  for  odietr  purposes  it  is  equally  certain  he  is  a 
prindpaL  He  was  a  bailee  of  the  lumber,  and  therefore  an 
agent;  f<»r  the  idea  of  agency  is  necessarily  involved  in  every 
bailment 

But  in  ihe  business  of  hauling  lumber  and  the  profits  to 
be  made  from  it,  when  considered  abstractly  from  any  con* 
flideration  of  ownership  of  the  lumber,  he  was  acting  as  a 
principal 

Then  how  is  the  owner  of  a  ferry  authorized  to  look  upon 
and  treat  such  a  business?  What  would  be  tlie  respective 
rights  and  liabilities  of  Stephens  and  Quild  if  dealing  with 
a  ferryman  who  had  no  ccHitraet  with  either  of  them  I  Would 
the  fenyman  upon  demand  being  made  by  Guild,  be  bound 
to  take  notice  of  the  nslations  existing  between   Stephens 
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gnd  Gnildl  If  Guild  used  tihe  ferry  «nd  refused  "psjmentf 
eoQld  the  f  eriTinan  recover  the  toll  in  an  action  t  And  txmld 
Guild  defend  1^  pleading  against  the  ferryman,  that  Steph- 
ens was  the  parly  demanding  the  use  of  the  ferry  I 

It  was  said  in  argument  that  because  Stephens  and  Guild 
had  expressly  agreed  that  Guild  should  pay  no  toll,  the  busi- 
ness of  hauling^  still  oontintied  the  business  of  Stephens. 
That  Guild  could  not  be  under  any  obligations  icy  pay  on 
Stephen^  lumber,  vlihen  by  the  very  terms  x>f  his  employment 
it  had  been  agreed  that  Stephens  should  disebarge  that  duty* 

This  position  is  not  well  founded.  Enott  was  not  a  party 
to  the  contract  between  Stephens  and  Guild,  and  a  mere 
agreement  between  the  latter  two,  that  the  ferrying  should 
be  done  on  Stephens'  account^  would  not  increase  or  diange 
Knott'lb  liabilities  or  obligations.  As  between  them,  or 
either  of  them  and  Knott,  that  agreement  did  not  gire  or 
take  away  any  rights.  Enott-s  right  to  charge  ferryage 'de- 
pended upon  the  question,  whose  business  was  the  trans* 
portation  of  the  lumber.  If  Guild  became  principal  in  the 
business  of  hauling,  then  it  waa  no  logger  Stephens'  busi- 
ness; and  Stephims  oould  not  bind  defendant  Enott,  except 
in  regard  to  Stephens'  business;  or,  in  other  words,  Stephens' 
ferrying. 

Ota  the  next  ground  of  defense  urged,  we  are  to  inquire 
whether  conveying  lumber  to  Portland  (if  it  had  been  done 
without  the  intervention  of  Guild)  would  be  considered  the 
business  of  Stephens,  or  the  business  of  Stephens  and  an- 
other. If  the  latter,  it  must  be  opnceded  that  it  is  not  within 
the  contract  'Where  two  or  more  persons  place  their 
money,  effects^  labor  and  skill,  or  some  or  all  of  them,  in 
business,  with  an  understanding  that  each  is  to  share  in 
the  profits;  one  may  contribute  labor  or  skill,  another  prop- 
erty, and  another  money,  according  as  they  shall  agree." 
The  business  is  a  partnership. 

In  this  case  1^  parties  were  each  to  have  half  the  gross 
proceeds  of  the  lumber.  Stephens  contributed  the  growing 
timber,  the  use  of  the  mill  for  the  term  of  the  partnership, 
and  the  labor  and  expense  of  hauling  the  lumber  to  town. 
^Cr.  New  contributed  the  labor  and  expense  of  cutting  and 
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h«ulii(g  the  tuobery  manufitctvLriDg  :the  Itunber/  aii4  keeping 
the  mill  in  repair.  The  business  of  converting  the  standing 
trees  into  mo^eJ  by  the  process  agreed  upon,  was  a  bii9ines6 
interesting  to,  and  enlisting  the  energies  and  efforts  of  each 
of  these  parties,  one  as  well  as  the  other;  from,  which  both 
were  to  deorive  profit.  If  it  was  the  business  of  Stephens  it 
was  also  the  business  of  Mr,  New.  Independent  of  any  strict 
definitions,  it  was  a  busineGa  in  which  they  were  jointly  in- 
terested, and  they  jointly  shared  the  profits^  and  conse- 
quently it  was  a  partnership  business. 

But  it  is  claimed  that  Mr.  ITew's  labors  upon,  and  his  pos- 
session and  control  of  the  lumber  ceased  at  the  mill,  aikd 
that  by  iheir  contract  the  matter  of  carrying  it  to  Port- 
land was  the  sole  business  of  Stephens. 

If  it  were  true  that  Stephens'  agreement  that  he  wo^}d 
carry  the  lumber  acit)e6^  the  river,  made  that  the  sole  ,and 
individual  business  of  Stephens)  it  is  diJBScult  to  see  why 
the  contract  with  Mr.  Guild,  that  Guild  would  carry  it;  by 
the  thousand,  did  not  again  change  the  matter,  and  make  its 
carrying  to  Portland  the  sole  business  of  Mr.  Guild. 

If  the  plaintiff's  position  can  be  sustained,  Mr.  Step^iens 
ooTild  contract  with  one  set  of  men .  to  chop  and  delirer  on 
the  east  side  of  the  river  all  the  cordwood  that  could  be 
sold  in  Portlaxd^  and  with  another  set  to  haul  it  all  aeross 
the  river,  and  thus  appropriate  the  coat  of  ferrying;  or,  he 
could  contract  to  carry  ajl  the  freight  of  the  country  across 
for  a  percentage  on  the  value. 

It  will  hardly  be  contended  that  the  plaintiff  Stephens 
could  enter  into  the  business  of  forwarding  freight,  and 
contract  with  the  railway  ^oompany  to  receive  its  freight  at 
the  east  side  of  the  river  and  convey  it  to  the  west  Mde. 
and  there  collect  all  the  charges,  and  return  to  the  company 
a  specified  share  thereof;  and  thus,  having  contracted  with 
other  parties  to  do  the  wagoning  at  a  certain  rate  per  ton, 
u^iupel  the  defendants  to  pass  the  wagons  over  the  river  free 
of  charge. 

Yet  the  difference  between  that  proposition  and  the  one 
at  bar  is,  that  in  that  case  Stephens  and  the  railway  comr 
pany  would  not  have  the  general  property  in  the  goods  car- 
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ried,  -while  in  this  ease  he  and  Kew  have  a*gener 
in  the  lumber. 

The  lumber  is  no  more  the  separate  property  t 
when  it  is  crossing  the  river,  than  it  is  the  separa 
of  New  when  it  is  passing  through  the  saw-mill, 
the  course  of  this  business  the  trees  are  severed 
realty,  and  the  logs  are  being  brought  to  the  mill 
become  the  personal  property  of  Stephens  and 
they  so  remain  until,  being  converted  into  lumbe 
sold. 

I  can  not  doubt  but  ti\at  New  is  a  partner  in 
'  Inuiness  of  manufacturing  the  lumber,  conveying 
ket  and  selling  it.  If  logs  are  lost  before  they 
and  the  quantity  of  lumber  to  be  made  is  ther 
iahed,  or  if  lumber  is  lost  while  being  transpor 
sales  are  made  at  reduced  price,  or  the  lumber 
irresponsible  parties,  both  Stephens  and  New  sufl 
tion  of  profits  by  the  circumstance. 

The  fact  that  it  is  a  special  partnership  does  nc 
main  question.  If  Stephens  could  make  the  h 
individual  and  sole  business,  by  agreeing  that  h 
sonally  do  the  hauling'  for  the  whole  business,  or  < 
own  expense,  he  can '  make  the  canying  of  i 
freight  his  ferrying  by  agreeing  to  do  it  at  hia  ov 
But  this  point  is  conclusively  disposed  of  so  far  i 
is  concerned,  by  the  circumstance  that  Stephens  1 
to  haul  the  lumber  across  the  river  at  a  certaii 
thousand.     (1) 

(1)  Th«  decision  in  this  Oie  wa«  itnneA  oa  appeal  U 
court.  Ho  nritten  opinion  has  beoi  filed  in  tbftt  emirt; 
eeem  that  a  reason  was  found  for  boldiog  tliat  SteplieE 
to  fninieh  the  mill  ani  the  standtnit  trees,  and  to  transpoi 
for  haU  tba  grosa  receipts,  made  the  work  Stephens'  Individ 
while  Onlld's  agrMtumt  to  transport,  for  a  specUed  sum  j 
did  not  maka  tbe  traaiportation  Onild's  individual  bnsiiii 
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Cireilit  Court  for  Multnomah  County,  August  28,  1808.    At  Chamben« 

CHANCY  BALL  v.  J.  H.  LAPPIUS,  City  Marshal. 

Mandamus. — Mandamus  lies  to  compel  an  officer  to  perfonn  an  aet 
which  the  law  speciUly  enjoins  as  a  duty  resulting  from  Ms  oflSoe. 

InEK. — ^An  ordinance  passed  in  1862,  directing  the  city  marshal  of  the 
city  of  Portland  "to  procure  at  the  cost  of  the  city"  •  ♦  ♦  ■• 
''a  smallpox  hospital,  the  iehation  to  he  iubjeot  to  the  approDol '  of 
the  committee  on  health  and  police,"  does  not  impose  speh  an  of- 
ficial duty  on  the  present  city  marshal  as  will  he  enforced  by  man- 
damus. 

Idem. — ^Mandamus  is'  proper  <mly  where  a  party  has  a  legal  right,  and 
there  is  no  other  appropriate  legal  remedy. 

Idkm. — -The  right  mpst  be  oertaim  wad  clearly  made  out  by  the  facts  pi 
the  case. 

DisciiETioN. — ^The  granting  or  refiisal  of  the  writ  Is  discretionaiy. 

PxTiTiON  for  writ  of  mandamus. 

The  petition  alleges  that  one  Adam^  ^^a  small-pox  pa- 
tient," is,  and  for  six  days  has  been,  lying  and  being  inia 
tenement  building  immediately  adjoining  the  place  of  busi- 
ness of  the  petitioner  in  the  dtj  of  Poirtland ;  that  -  the 
locality  is  thickly  populated  with  men,  women  ahd  childfen, 
and  there  is  gr<eat  danger  of  ^id  disease  spreading  among 
the  people.  That  the  business  of  the  petitioner,  and  buU- 
ness  generally  in  the  vicinity  has  been  suspended  by  leashn 
of  the  presenee  of  said 'disease.  .' ': 

The  petition  cites  a  dty  ordinance  passed  in  1862,  whidh 
ordains:  Ist  ^Tbat  the  city  marshal  be,  and  hevis'herieby, 
required  to  procuiie,  at  the  cost  of  the  eity,  a  suitable  build- 
ing at  or  near  the  outskirts  of  the  city,  for  the  purpose  of  a 
small-pox  hospital,*  the  selection  to  be  subject  to.  tiie  approtml 
of  the  cbmciittee  on  health  and  police.'* 

2d.  '^That  the  said  marshal  be,  and  he  is  hereby,  fmv 
ther  required  to  have  removed,  without  delay,  to  said  hos- 
pital any  and  all  small-pox  patients  that  may  hereafter  odaur 
in  this  city." 

A  third  section  requires  the  marshal  to  procai^  medical 
and  other  attendance.  The  petition  charges  that  the  de- 
fendant is  marshal  of  the  city,  and  that,  being  requested,  -he 
refused  to  remove  the  patient 


66  Ball  V.  Lapphib.  [8  C 

Upton,  J.  filed  the  following  opinion : 

Tbe  writ  of  mandamus  lies  to  ccmipel  an  officer  to  pe 
an  act  which  the  law  sppcially  enjoins  88  a  duty  lea 
irom  an  office,  trust  or  statiw. 

It  may  require  the  officer  to  proceed  to  the  dlBohai 
Any  of  his  functions,  although  such  discharge  invoN 
exercise  of  discretion  and  jud^eot,  and  a  choice  be 
different  modes  of  proceeding;  yet  "it  ahalt  not  c 
judicial  discretion."  And  it  is  safe  to  go  fafdier,  ar 
it  ^all  not  control  discretion,  jndioial  or  otherwise, 
the  law  assigns  to  an  t^oer.  (Judges  of  Oneida  v.  I 
18  Wend.  97.)  In  such  case  flie  office  of  the  writ 
compel  the  officer  to  act.  .  The  tnode  of  acting  is  still 
determined  by  bim  in  whom  the  law  bas  lodged  the  < 
tionary  power. 

Ib  detenninfaig  ob  Iht  neocasi^  and  pTopriel^  of  tb* 
'it  most  be  obeerred: 

Ist  Handamua  ii  proper  wdy  where  a  ptriy  haa  t 
-right,  And  there  is'  no  other  legal  remedy.  (Sx  parte  H 
1  Cow.  4S8;  2HiI1^46.) 

2d.  The  right  must  be  certain,  and  deariy  made  i 
tbe  facta  of  the  oaK.  (People  v.  Suparviaen  C%mum 
Eem.  563.) 

Sd.  The  granting  or  refusing  of  the  writ  is  diaereti' 
Van  Rensselaer  v.  Sheriff  of  Albany,  1  Cow.  SIS.) 

If  it  were  estaUished  dearly  that  the  law  enjoined 
the  defendant  a  poaitiTe  duly  to  remove  every  ami 
patient  to  some  known  hoapital  now  in  ezlatenos,  tht 
would  present  no  difficulty.  A  writ  wbtild  nnccaaar 
issued  upon  refusal  to  perform  the  aet  enjoined.  Ani 
was  certain  that  the  law  enjoined  upcn  hin  Uie  dutj 
gave  bim  the  power,  to  provide  a  ho^tal ;  upon  refo 
might  be  compelled  l^  macdamos. 

It  is  not  alleged  in  the  pptition  that  there  is  a  ho 
and,  consequently,  it  mast  be  aammed  that  there  ii 
This  leads  us  to  consider  whether  the  numhal  has  ] 
and  whether  it  is  by  law  enjoined  on  him  as  a  dn^,  t 
vide  a  hospital. 
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ie  construction  of  the  ordmance  is  open  to  doubt  It 
is  :«3.ot  dear  from  its  language,  whether  it  intended  more  than 
to  iT'^jquirc  of  the  marshal  in  oflBde  in  1862,  to  procure  a 
bcLiXciing.  And  I  think  it  not  a  fair  interpretation  of  the 
laxDL^^^iage  to  hold  that  that  marshal  from  time  to  time,  and 
ea<5im  successive  marshal,  is  empowered  by  it  to  provide  a  ne\t 
hoi^;j>ital,  as  often  as  the  one  provided  shall  be  destroyed,  ot 
as  ocCten  as  from  any  cause  the  city  shall  lack  one. 

.^^  ?qide  from  this  question,  the  marshal's  selection  is  made 
"s^^B.t>jeet  to  the  approval  of  the  committee  on  health  and  po- 
Ii<>^-^^  The  marshal,  then,  is  not  empowered,  on  his  own 
nic>tion  and  according  to  his  own  judgment,  to  procure  a  hos- 
pit-^1  -  His  selection  is  subject  to  the  approval  or  disapproval 
of  «t3nother  power.  The  city  charter  clothes  the  city  oouneS 
wit  In.  power  "to  make  regulations  to  prevent  the  introduction 
of  <:s^z>-ntagiouri' disease*' into  Che  city,  and  to  remove  person* 
aff^<:^-f;e<i  with  such  diseases  therefrom  to  suitable  hos^ 
pit^Xfe.^' 

'J-^iie  ordinance  shows  that  it  was  not  the  intention  of  the 
co^^:»^<il  to  divedt- themselves  of  control  of  this  subject;  but, 
0^  'tlae  contrary,  the  selection  is  subject  to  the  approval  of 
^^  of  their  committees,  which  is,  in  realty,  holding  it  still 
^^^*<e&i*  the  control  of  the  council,  the  committee  being  a  con- 
*^^^^^^^nt  part  of  that  body.  It  is  true  the  council  can  not 
^  ^^^^ate  their  power  to  a  committee,  but  if  the  committ^  ap- 
)y  and  so  report  to  the  council,  the  express  or  tacit  assent 
e  council  to  the  approval  being  had,  it  will  be  treated 
e  action  of  the  council. 

';y  the,  the  anarshal  should  make  all  possible  effort,   he 
xio  power  even  to  procure  a  hospital  indepeBdenily  of 
^^^  ootincil. 

I  think.it  extremely  doubtful  whether  the. petition  sho\v» 
^^thter  that  the  marshal  has  the  power,  or  that  it  is  a  duty  en- 
•'^^^^d  on  him  by  law  to  procure  a  hospital. 

Qenerally  a  court  does  not  take  judicial  notice  of  facts 
^^t  ahown  by  the  record.  But,  |is  this  class  of  applications 
^a.s  ever  been  considered  addressed  to  the  discretion  of  the 
^^'tii-t,  and  as  it  is  in  the  first  instance  ex  parte,  I  think  it 
^^t;  -unreasonable  to  revert  to  facts  that  are  within  the  knowl- 
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edge  '6i  tibe  00111%  and  may  be  ascertained  by  esCaouning  its 
records  and  files  in  other  cases.  It  is  shown  by  those 
records^  that  shortly  after  the  passage  of  this  ordinance,  a 
former  marshal  procured  a  hospital  bnildi^g,  in  pursuance. 
0f  the  provisions  of  the  ordinance,  which  was  used  for  hos- 
pital purposes  by  the  city,  and  which  has  since  been  de- 
ftroyed ;  and  that  the  council  refused  to  approve  certain  of 
the  marshal's  proceedings  in  that  matter* 
'  It  is  not  certain,  if  the  marshal  should  attempt  to  select 
another  building,  that  the  council  would  approve  his  act ; 
fuid  yet  the  petition,  asks  that  the  marshal  be  compelled  to  se- 
lect a  building  and  remove  the  patient  to  it^  on  his  own  re- 
sponsibility. The  petition  does  not  propose  liiat  he  should 
fimply.  select  a  building  and  report  the  iselectipn  to  the  ooun- 
qiL  In  fact,  that  course  would  evidsntly  be  too  dilatoiy  to 
meet  the  wants  of  the  petitioner*  A  mandamus  should  not 
be  granted  where  it  would  be  unavailable.  (People  v.  Sup- 
ervisors of  Green,  12  Barb.  217;  18  How.  Pr.  806;  11 
Id*  89.) 

,  The  subject  of  eontagiQUS  diseases  has  by  law  been  con- 
fided to  the  discretion  and  judgment  of  the  city  council,  and 
fi  mandamui?  should  not  be  granted  to  control  that  discretion. 
It  should  not  be  resorted  to  in  this  connection,  unleae  it  is 
clearly  shown  that  there  is  an  evident  neglect  of  duty  or  vio* 
lation  of  law. 
'    The  writ  must  be  denied. 


Oireoit  Court  for  Multnonuth  Oounty,  November  Tmn,  IS681 

P.  DUFEKNTOY  v.  JACOB  STITZEL,  Sheriff  of 

Multnomah  County,  et  al* 

Gabnisrke. — ^A.  recovered  judgment  in  this  oonrt  against  D.  in  a  (ML 
aetion  for  a  sum  of  money,  and  thereupon,  in  a  proceeding  in  iUhkh 
V.  was  served  with  garnishee  process,  A.  recovered  a  judgment 
against  V,  for  an  indehtedness  alleged  to  be  due  from  V.  to  D. 
In  pursuance  of  the  judgment  sgainst  D.  the  latter  was  imprisoned 
for  want  of  payment.  An  e^cecution  was  issued  against  V.,  and  V. 
paid  to  the  sberiiT  the  amount  adjudged  against  him»  under  pro 
test,  and  then  appealed  his  case  to  the  supreme  court.  It  tros  held, 
that  the  money  paid  by  V.  must  be  applied  on  the  ezeeation  against 
D.,  notwithstanding  the  protest  and  appeaL 
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J.  B«  Mayseait  dbtaiD/ed  a  judgmetnt  for  something  otyer 
$3^900  a^inst  the  petitioner,  F.  Duf emoji  in  a  dyU  action 
in  this  court,  and  it  was  adjudged  that  in  default  of  pay- 
slent  the  defendant  be  imprisoned.  Proeesa  in .  the  nature 
<Kf  garnishee  Jbaving  been  seryed  on  Leon  Vial,  the.  said 
Hay^ran  obtained  a  judgment  against  the  said  Yial^  to  the 
atnptxnt.  of  $2,600|  on  aQcount«of  monej  alleged  to  be  due 
from  said  Vial  to  said  Dufernoy.  Execution  was  issued  oqi 
^ach  of  these  judgments^  and  placed  in  the  hands  of  the  de- 
;fendant,  Jacob  Stitzel,  sheriff  of  Multnomaj^i,  County,  in 
T^hoae  custody  said  Dufernoy  is  now  detained  by  the  execu- 
tion in  the  first  named  case.  The  other  execution  being 
levied  on  the  property  of  said  Leon  Vial ;  Vial  paid  the  aaifl 
aheriff  the  full  amount  lof  the  judgment  against  him,  pro^ 
jtesting  that  said  judgment  was  erroneous;  and  he  immedi- 
ately appealed  that  case  to  the  supreme  cpurt)  and  notified 
die  sheriff  thereof.  The  defendant^.  Dufernoy,  demanded 
that^  the  money  paid  by  Lnm  Vial  should  be  credited  on  the 
execution  upon  whidi  he  was  in  custody,  and  he  paid  to  the 
sheriff  a  sum  equal  to  the  difference  betweetn  the  two  judg- 
ments. The  sheriff  returned  the  execution  that  had  been  issued 
against  Vial  and  paid  the  money  into  the  hands  of  th^  deris, 
without  making  any  endorsement  on  the  other  execution. 
Dufa^oy,  by  his  attorney^  demanded,  both  of  the  clerk  and 
of  the  sheriff,  that  the  payment  should  be  endorsed  and  ap- 
plied on  the  latter  execution,  and  that  Dufernoy  be  released 
from  custody.  Both  the  sheriff  and  the  clerk  failed  to  com- 
ply with  the  demand,  and  Dufernoy  n<m  files  thia  petition, 
praying  for  such  application  to  be  ordered,  and  for  a  writ  of 
habeas  corpus. 

The  cause  was  submitted  for  final  judgment  on  the  plead- 
ings. 

Wm.  F.  Trimble,  Esq.,  for  the  petitioner. 

MUcheU,  Dolph  dk  Smith,  iar  the  defendants. 

Upton^  J*  Sections  165  and  281  of  the  code,  are  appli- 
cable to  cases  where  s^  attachment  has  been  served.;  and 
these  sections  of  statute  make  it  the  duty  of  the  sheriff,  in 
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ordinary  eases,  to  apply  money  received  by  his 
due  the  defendant^'  on  the  judgment  e^inst  th« 

It  does  not  appear  with  certainly  whether  tl 
had  been  attached  so  aa  to  bring  the  case  (if  t 
treated  as  a  payment)  literally  within  the  pwwii 
tions  156  and  S81.  Bnt  if  the  money  is  made  < 
cess,  without  an  attadiment,  the  reason  for  the  n 
the  same. 

The  fact  that  Leon  Vial  paid  tiie  money  tmde 
avoid  a  forced  sale  of  his  property,  and  took 
shows  that  he  is  disposed  to  test  tiie  question  -i 
is  money  paid  or  reoeive-i  "on  a  debt  due  the 
I  confess  that  I  have  felt  great  doubt  whether  it  v 
of  the  sheriff  to  apply  the  money,  notwithstandinf 
aiid  appeal,  as  he  would  be  bound  to  do  if  tin 
against  Vial  had  become  final. 

Had  the  pleadings  shown  affirmatively  what 
of  the  appeal  were,  and  that  there  was  a  inrobal 
judgment  being  reversed,  and  tiiat  Vial  haa  a  gi 
the  case  would  have  presented  still  greater  dtffico 

It  does  not  affirmatively  appear  that  the  jndgn 
Vial  ia  likely  to  be  reversed,  nor  that  the  plair 
<mginal  suit  is  in  great  danger  of  being  left  with 
if  the  jndgnlent  shonld  be  leversed'  and  he  be  c 
refund  this  money.    ' 

It  does  not  seem  just  to  hold  the  defendant 
upon  a  mere  suppositibn  or  possibility  that  thi 
against  his  alleged  debtor  is  erroneous,  and  es\ 
cause  the  plaintiff  has  proseoutad  his  demand  a 
Vial  to  judgment,  ancT  has,  to  a  certain  extent,  t 
^ncfibility  of  declaring  th^re  is  no  error,  by  ai 
judgment  and  issuing  execution  upon  it  It  will 
that  the  money  be  applied  on  the  original  judg 
oat  prejudice  to  the  right  of  the  plaintiff  to  mov 
credit  aside,  in  case  be  is  cnnpelled  to  refund  the 
by  Leon  ViaL 

[  *  *  ]  Upon  the  residue  of  the  judgmi 
original  action,  being  satisfied,  an  order  for  the 
discharge  should  be  made. 
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STATE  OF  OEEGON  v.  JOSEPH  BEBTRAM). 

Maucb. — Where  the  proof  shows  that  the  killing  was  done  ▼olaniarlly 
or  intentionally,  with  a  weapon  which  wma  intended  for  taking 
life,  the  use  of  that  kind  of  a  weapon  taiaai  a  preaninptioa  tha)b 
the  killing  was  done  maliciously. 

BuBDEif  OF  Pnoor. — ^When  such  proof  is  made,  unless  the  eireumstances 
of  the  killing  show  that  it  waa  jnatiflaMe  &r  azenaable,  the  buTd€n 
of  proof  dcnrohres  €■  the  defendant  to  show  an  excnte  or  justiilcatioa 
for  the  killing. 

When  killing  with  such  weapon  Is  positively  proved,  or  proved  beybnd 
a  reasonahle  doubt,  it  ia  not  a  ground  of  aoqnittal  that  thi  evidenoe 
fails  to  di#w  whether  or  not  the  kiUiog  waa  juatifiahla. 

The  burden  of  jaroaf,.  in  su^  a  case,  reats  on  the  defendant  to  show  by 
a  preponderance  of  evidence  that  the  killing  was  justifiable  or  ez- 
eusable. 

Thjb  defendant^  Jo6epbBeilraiid|  was  indieted  for  miirder 
in  the  second  degree^  by  sbootipg  and  killing  Jnlins  A. 
Meire  with  a  pistol.  The  evidence  disclosed  that  the  homi- 
cide was  ooniinitted  in  the  stori^rpoiki  of  the  dece.i|sed,  who 
was  a  grain  xnerduBii 

The  room  was  filled  with  sAcka  of  grain  to-  a  h9Jgbt;  of 
seven  or  eight  feet^  except  that  several  Wi^  ot  narrow 
alley-way  By  were  left  between  the  pUea  af  'aacksy  and  these 
was  a  small  open  a^pace  abO«t  the  desk,  at  which  the  deeeaeed 
stood  at  the  time  of  the  homicide. 

The  evidence  tended  to  show  that  the  defendant  at  that 
time  stood  in  one  of  liie  alleys^  which  w^s  abont  two  feet 
wide,  and  that  he  was  abont  twelve  feet  from  the  deceased 
at  the  time  the  revolver  was  fired*  The  ball  struck  the  de- 
ceased at  the  throat,  and  straek  about  the  centre  of  the  ver- 
tebral colnnm,  breaking  the  neck  and  causing  instant  death. 
^0  other  persons  were  in  the  store-room  at  the  time,  but 
several  persons  came  in  immediately,  and  before  the  defend- 
ant went  oat  The  position  of  the  body  of  the  deceased 
indicated  that  at  the  time  of  the  shooting  he  had  his  hands 
in  his  coat  pockets;  that  he  had  no  weapon  in  his  hand  or* 
in  his  coat  pockets^  but  had: a  revolver  in  the  pockets  of  his 
pantaloons.    These. was  eHdenec  that  the  deceased  uid  the 
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defendant  bad  been  acquainted  for  sevenil  year 
merly  bad' btisinen  relatioDfl  In  Califertua,'abou 
defendant  was  greatlj  dissatisfied,  and  tiiat  thf 
was  here  for  the  purpose  of  inducing  or  compel 
ceased  to  accede  to  some  proposition  about  their  i 
neas  affairs;  and  that  &  few  daja  before  tbe  bomii 
threatened  personal  vlotence  against  the  deoeawd 
The  only  exculpatory  evidence  adduced  on  be 
defendant,  was,  that  he  cfaas  from  the  scene  of  t 
toward  &e  jail,  with  an  avowed  intentioD  to  snr 
self  into  custody,  and  that  about  thirty  nunutes 
placed  in  tJie  jail,  be  complained  of  pain  at  his  In 
officer,  whose  attention  he  then  called,  examined  i 
a  spot  on  his  breast  looked  more  red  at  that  tin 
naturaL 

Jf.^P.  JfuSbey,  Distriet  Atbnnflgr. 

David  Logan,  for  die  defendant. 

TTptor,  J.,  among  odter  instmctioni^  gave  tlu 

If  you  are  satisfied  beyond  a  reascAable  doa 
defendant  bitehtionalty  killied  the  deoeaaed  with 
pistcd,  the  burden  of  proof  devolvea  on  the 
Wfaen  the  proof  diows  that  the  killing  was  doi 
fendant  voluntarily  or  intentionally,  with  a  we: 
was  designed  and  intended  for  taking  life,  the  1i 
presumption  from  tbe  use  of  that  kind  of  weap 
party  using  tbe  weapon  intended  to  kill,  and  thai 
was  malicious. 

When  auch  proof  is  made,  unless  the  oircumst 
killing  show  that  it  was  justifiable  or  acouaaUe,  tl 
proof  devolves  on  the  defendant  to  show  a  jnstafi< 
excuse  for  the  killing. 

In  sncb  case  it  devolves  on  the  defendant  to  A 
killing  was  necessary,  or  to  show  suoh  ctrctamsta 
der  the  act  excusable. 

Tbe  burdeu  is  on  the  state,  in  the  first  instana 
tbe  presumpticm  of  innooaioe,  and  to  show  that 
ant  did  tbe  acts  that  oonetitate  the  erims.    Bal 
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state  shows  beyond  a  reasonable  doubt,  that  a  defendant  pur- 
poselj  didih^  killing^: chai^d  in  the  indietmenty  ^ith  a 
weapon  that  was  desired  for  the  very  purpose  of  taking  life, 
as  soon  as  that  point  is  established,  the  burden  of  proof 
changes,  and  the  burden  then  rests  upon  the  defendant  And 
if  there  is  not  proof  to  showtbat  the  act  was  justlEable,  or  to 
show  that  itwas  exofosable,  the  defendant  is  not  entitled  to  be 
acquitted  for  the  Iftck  of  evidence  on  the  suhject  of  justifica- 
tion or  of  excuse.  Where  voluntary  killing  with  a  gun  is 
fully  pfO¥^  and  some  evidence  is  offered  tending  to  show  a 
justification  or  en  ezciuse,  if  there  is  not  a  preponderance  of 
evidence  in  favor  of  justification  or  excuse,  the. defense  ia  not 
made  oat.  * 

In  this  case  the  killing  cannot  be  justifiM  upon  any  other 
ground  esci^pt  that  the  killing  waa  necessary^  in  order  to 
prevent  Meir^  the  deceased,  from  killing  the  defendant,  or 
from  doing  him  great  bodily  harm. 

The  killing  is  not  excusable,  unless  on  the  grounds  that 
It  was  done  by  accident  in  doing  a  lawful  act,  or  '^  acdr 
dent  or  misfortune  in  the  heat  of  passion  upon  a  sudden  and 
sufficient  provocation,  or  upon  a  sudden  combat  without  pre- 
meditation and  without  undue  advantage  being  taken,  and 
without  any  dangerous  weapon  being  used,  and  not  done  in  a 
cruel  or  unusual  manner/' 

'If  a  person  without  malice,  either  express  or  implied, 
and  without  deliberation,  upon  a  sudden  heat  of  passion 
caused  by  a  provocation  apparently  sufficient  to  make  the 
passioii  irresistible,  roluntarily  kill  another,"  the  act  is  man- 
slaughter«    If  a  penBon  puiposely  and  malidously  kill  an- 

« 

other,  the  set  is  murder* 
The  defendant  waa  eonvieted  of  mandai^tBR 


Heath  t.  Gusan. 


CSrcnit  Oonrt  for  Hnltnonult  Covntf,  Frttnuij  Ttta 

H.  W.  HEATH  T.  R.  GLISAN  uia  E.  B.  W] 

LuBnJTT  OT  A.  SuBQECHT.    A  physlctui  or  nrgMHi  ta  onlj 

for  ordinary  «K  and  skill,  and  for  tbe  sxerciM  of  Ui  tn 

In  ths  mattan  ol  doubt.    Tke  w<wda  mdliiaiT  cmn  aad  ■ 

used  In  their  common  acceptation. 
OmiHART  Skiij.. — B^  ordinaij  akill  is  meant  (och  skill  aa 

poaa«ased  by  msn  engaged  In  the  same  profeaalon. 
SDB6B0F  aot  Liable  vob  Enoa  m  Jnnuflan.— ^U  tha  <kl 

ussed  ordinary  skill  and  uied  ordinATj  care,  thcy  are  i 

an  error  in  judgment  committed  in  a  ease  prcaenting 

doubt  or  uncertainty. 
BxpEns. — Opinions  of  men  skilled  In  a  partlcnlar  art  Oi 

admitted  to  aid  the  judgment  of  tha  Jutdtb. 
Ueasobb  or  Dauaoeb. — Either  the  plaintiff  is  entitled  to 

compensation  for  the  bxjnrj,  or  tba  defcildanta  •>«  «■ 

wbollr  azonerated. 

•  The  plaintiff,  haviog  receive^  a  eevere  injury  al 
joint,  »aa^  treated  fi»  the  iujoiy  b^  tbe  defeodu 
iphyaioiaof..  and  surgeosa,  aii4  be  brings  tliis  actio 
went  of  :piop«r  treatment  for  the  injury,  cUiminj 
to  the  amount  of  $50,000. 

The  defendants  (although  not  puto^ra)  tavsv^r 
denying  the  allegations  of  the  complaint,  averring 
treated  the  oaea  with  oKre,  ikill  and  diligence,  ao 
negligeniee  m  the  part  of  the  plaintiff.  These 
were  met  and  denied  by  a  replication. 

On  the  trial  the  injured  arm  was  ezhitated,  b 
condition  of  permanent  di^ooation  at  tiie  el 
principal  matters  of  fact  controverted  on  the  tria 
following:  ;Wftflthea¥  4  fracture  I  If  a  fraotuM^  i 
to  what  extent !  Was  the  dislocation  ever  reduc 
the  parts  in  apposition  at  the  time  the  plaintiff  n 
labor  ?  If  the  injured  limb  was  reduced,  did  Te-< 
occur  before  or  after  the  defendants  had  ceased  b 
case !  Could  re-dislocation  have  been  produced  b 
tary  muscular  contraction!  Was  the  plaintiff 
negligence  contributing  to  the  want  of  aacoess 
ment? 
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The  proof  showed  that  the  plaintiff  was  a  young  man  who 
had  engaged  sucoeasfully  in  a  luorative  business^  requiring 
bis  personal  labor  and  the  use  of  his  hand  that  was  now 
disabled.  And  that  the  defendants  were  physicians  and  sor- 
geons  of  high  standing  in  their  profession:  Many  surgeonB 
were  examined  al3  experts,  and  tiie  evidence  is  too  volxuninons 
to  be  inserted. 

Messrs.  Copies  and  Oronin,  for  the  plaintiff. 

Messrs,  Strong,  Mitchell  and  Page,  for  the  defendants. 

Upton,  J.  The  court  gave  the  following  instructions  to 
the  jury : 

Inasmudi  as  it  devolves  on  you  to  decide  all  disputed 
questions  of  fact  involved  in  the  case,  it  is  important  that 
you  dearly  understand^  and  constantly  keep  in  mind^  what 
questions  of  fact  are  in  dispute  between  the  parties.  It  will 
aid  you  in  your  deliberations  if  you  carefully  observe  what 
rules  are  established,  to  determine  the  liabilities  of  physi- 
cians and  surgeons  in  cases  of  this  kind.  The  rules  of  law 
applicable  to  the  subject  are  settled  and  established  with  a 
good  degree  of  certainty,  for  this  is  not  a  new  subject  and 
the  rules  are  not  new.  It  is  diarged  by  the  plaintiff^  '*that 
the  defendants  failed  to  treat  the  plaintiff's  injury  in  a  skill- 
ful and  proper  manner.*'  That  "through  ignorance  or 
otherwise,  the  defendants  mistook  the  nature  of  the'  plain- 
tiff's injury,  and  treated  tbe  plaintiff  for  injuries  he  had  not 
received." 

The  defendants  claim  that  they  treated  the  case  in  a 
proper  manner,  and  with  care  and  skill. 

This  is  a  civil  action  for  damages,  and  the  facts  are  to  be 
determined  by  you,  according  to  the  preponderance  of  evi- 
dence. The  rules  of  law  that  regulate  the  duties  and  lia- 
bilities of  physicians  and  surgeons,  in  cases  of  this  kind,  may 
be  stated  as  follows: 

"A  physician  or  surgeon  is  only  responsible  foi*  ordi- 
nary care  and  skill,  and  for  the  exercise  of  his  best  judg- 
ment in  matters  of  doubt.  He  is  not  accountable  for  a  want 
of  the  highest  degree  of  slgilL    And  in.  determining  whether 
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the  practitioner  possesses  ordioar;  skill,  regajA  mn 
to  the  ftdvanced  state  of  the  profession  at  the  time. 

"An  action  does  not  lie  where  it  appears  that  tiit 
refused  to  co-operate  with  the  practitioner,  and  to  en 
luB  prescriptions."  (a) 

'-'  The  first  question  of  fact  in  the  case,  is  this.  Wei 
Olisan  and  Wilson  possessed  of  ordinary  akiU,  and 
exercise  ordinary  care  and  diligence  in  trea 
easef 

^e  words  ordinary  skill  and  ordinary  care,  are 
iii  their  common  acceptation  and  meaning,  and  thi 
be  80  understood  and  construed  by  you. 

By  ordi&ary  skill,  is  meant  such  degree  of  skill  i 
monly  possessed  by  men  engaged  in  the  same  profe; 

If,  under  the  circumstances  of  this  case,  the  nati 
plaintiff's  injuries  could  have  been  ascertained  by 
■kill,  and  by  the  exercise  of  ordinary  care  and  dilij 
the  defendants,  either  for  want  of  ordinary  care,  o 
naiy  skill,  mistook  the  character  of  the  injury,  an< 
failed  to  make  a  perfect  cure,  which  otherwise  m 
been  made,  they  are  liable.  But  if  they  possessed 
akitl,  and  use  ordinary  care,  they  are  not  liable  for 
in  judgment,  nnnmitted  in  a  case  presenting  gr 
doubt  or  uncertain^. 

When  yon  retire  for  deliberation,  among  the  qui 
fact  that  will  present  themselves  to  your  minds, 
■orae  of  the  most  prominent.  Did  the  defendants  p 
dinary  skill  in  their  profession!  Did  they  treat 
with  care  t  Was  the  arm  fractured  1  If  there  wse 
turey  was  it  clear  or  was  it  doubtful  to  surgical  skill 
there  was  a  fracture  ?  If  the  arm  was  not  fracture) 
dinary  skill  and  care  would  have  discovered  that 
the  treatment  proper  to  be  used  in  a  case,  where  the 
fracture  ? 

In  determining  whether  the   defendants  possess 
professional  skill,  it  is  proper  to  consider  the  evi 
regard  to  their  education,  the  time,  and  greater  or 
M  WhMiOB  «.  fltiUe.  Ktd.  Jan.,  ItTS. 


*c 
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tent  of  their  practice  and  experience  in  the  profession,   as 
Veil  as  other  evidence  touching  the  qnei^tion. 

On  the  qnestion   whether   the    defendants  used  ordinary 

^^i^re  in  treating  the  plaintiff's  case,   all  the  evidence  that 

"tends  to  show  what  degree  of   attention   they   gave   to   the 

^^ase,  should  be  considered  by  you,  as  well  as  the  proof  of 

their  mode  of  treatment,  and   the   testimony   of  physicians 

^nd  surgeons  as  to  what  is  proper  treatment     The  opinions 

ocf  men  skilled  in  a  particular  art  or  science  may  be  rescw^d 

fo    with  propriety  in  aU  cases  where  the   question   involved 

^^I>GxxdB  on  skill  and  science  in   a  particular  department. 

e  questions  lie  beyond  the  scope  of  the  observation  of 

^^^Kx     in  general,  but  are  quite  within  the  experience  and  ob- 

5^^*""^'^^on  of  those  whose  peculiar  pursuits   and   professions 

^^"^'^    Immght  that  class  of  facts  frequently  and  habitually 

^*~*^^^:»r   their  consideration."     "And   such    opinions,    when 

<x>me  from  men  of  great  experience  and  in  whoee  cor- 

^ss  and  sobriety  Of  judgment  just  confidence  can  be 

V    ^^      are  of  great  weight  and  deserve  the  respectful  consid- 

^^^"^ion  of  a  jury.    But  the  opinion   of  a  medical  man   of 

^^^ll  experience,  or  of  one  who  has  crude  and  visionary  no- 

^oci^^  or  who  has  some  favorite  theory  to  support,  is  entitled 

*^^^^  little  consideration.    The  value  of  such  testimony 

^\^     depend  mainly  upon  the  experience,  fidelity  and  impar- 

of  the  witness  who  gives  it"  (b)  . 

determining  whether  the  practitioner  possesses  ordinary 

^^1    ^ou  are  to  consider  the  degree  or  condition  of  advance- 

^^■"^"^    of  the  medical  profession  at  the   time   the   case    was 

trei 


cases  where  it  is  doubtful  which  of  two  or  more  modes 
f^^'^^l^  be  pursued,  the  practitioner  must  exercise  his  best 
lent 

the  evidence  shows  that  the  defendants  did  not  possess 
^^"^^^^^iry  skill  or  did  not  use  ordinary  care,  or  in  case  of 
ao^xi>f;^  that  th^  did  not  use  their  best  judgment,  and  that 
^^^  ^>"Xie  of  these  reasons  they  failed  to  cure  the  plaintiff, 
tS^^y    are  liabla    If  the  evidence  does  not  show  such  failure 

(b)  Wliarton  ft  Stills,  8.  95,  N. 
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to  carry  the  spirit  of  compromiBe  to  the  extent  of  yielding 
to  that  which  yon  do  not  believe  to  be  tme,  and  to  render  a 
verdict  merely  for  the  sake  of  comBromise,  that  you  do  not 
believe  to  be  in  accordance  with  the  tmth. 

The  jury,  after  being  out  forty-eight  hours^  failixig  to 
tigree,  were  discharged  without  a  verdict  (b) 


dreiiit  Court  for  Multnomah  County,  February  T«nD»  1869. 

STATE  OF  OREGON  v.  JAMES  CONALLT. 

•DDnifSE. — ^Tbe  law  of  self-defense  does  not  justify  one  in  follow- 
lug  up  his  adversary  after  the  immediate  danger  has  ceased. 
RxASOHABLB  I>onBT. — ^Reasonable  doubt  defined. 

BusDEN  or  Pboof. — ^When  the  prosecution  has  established  beyond  a  rea* 
Bonable  doubt  that  the  defendant  has  killed  the  person  slain,  by 
means  of  purposely  shooting  him  with  a  gun,  the  burden  of  proof 
ia  thrown  on  the  defendant  to  prove  any  additional  facts  that  may 
tend  to  justify  or  excuse  the  killing. 
Idxic. — ^In  that  case,  if  the  evidence  of  the  prosecution  does  not  show 
faetfl  or  circumstances  tending  to  justify  or  excuse  the  act,  the  bur- 
den of  proof  beix^  thrown  upon  the  defendant,  the  rule. in  regard 
to  reasonable  doubt  does  not  apply  to  justification  or  excuse;  but 
the  defendant  roust  show  by  a  preponderance  of  evidence  that  the 
killing  waa  justifiable  or  excusable. 
^^TtrfoA'nas.—One  may  use  all  necessary  force  to  prevent  a  forcible 
^^e^try  into  his  house,  but  he  has  no  right  to  use  unnecessary  force; 
^^^id  if  he  unnecessarily  follow  and  shoot  the  party,  after  he  has 
ased  to  attempt  to  enter,  the  attempt  forms  no  justification. 
:bi«rance. — The'  question  whether  the  killing  was  necessary  la 
der  to  prevent  a  felony,  is  to  be  determined  by  the  preponderanoe 
evidence. 

ITABUB  Doubt. — Yet,  if  the  jury,  upon  the  consideration    of    tha 
\liole  of  the  evidence,  entertain  a  reasonable  doubt  as  to  whetbar 
ooting  the  deceased  was  unlawful,  they  must  give  the  prisoner  the 
l:»^nefit  of  that  doubt,  and  acquit  him. 

^-    O.  OibbSy  District  Attorney. 


(^)  At  the  June  term,  1869,  the  case  was  affain  tried,  in  subataa- 
..Aly  tile  same  manner  aa  at  the  first  trial.  The  charse  to  the  jury 
\,f«  the  same.  It  is  understood  that  on  the  first  trial  the  jury  stood: 
>o  for  a  verdict  of  $50,000  in  favor  of  the  plaintiff,  and  ten  for 
t,^  defendants.  On  the  second  trial  it  is  said  the  jury  stood:  six 
{(fl  gJvixig  the  plaintiff  some  large  amount  (the  amount  not  determined 
upon),  und  six  for  the  defendant.  Before  the  commencement  of  tha 
following  term  the  case  was  withdraw^. 
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her  xtpy  with  the  apparent  design  of  abusing  her  by  blows, 
in  said  house,  or  of  forcing  her  by  violence  and  against  her 
willy  to  return  to  the  house  of  the  deceased,  then-  either  the 
prisoner  or  Mrs.  Gonally,  the  wife  of  the  prisoner,  had  the 
right  to  compel  deceased  to  leave  the  house,  and  to  prevent 
his  return  into  it  while  he  evidently  remained  in  the  same 
humor. 

'^That  if,  after  being  induced  by  artifice  or  force  to  leave 
the  house  of  the  prisoner,  the  deceased  went  away,  and  pro- 
curing a  pistol,  armed  himself  with  the  same^  and  then 
returned  to  the  house  of  the  prisoner  with  the  intention  or 
apparent  design  of  effecting  an  entrance  into  the  house  by 
force,  or  by  intimidating  the  priscNoer  and  his  family,  in  that 
case  the  prisoner  had  a  right  to  repel  force  by  force  even  to 
the  extent  of  taking  the  life  of  the  deceased,  if  the  conduct 
of  the  deceased  was  such  as  to  give  the  prisoner  reasonable 
cause  to  apprehend  great  bodily  harm  to  himself  or  his 
family. 

^^That  a  man  has  by  law  as  good  right  to  defend  the  per^ 
son  of  his  wife  as  his  own  person  from  violence  at  the  hands 
of  another;  and  if  the  jury  believe  from  the  evidence  that, 
at  the  time  of  the  killing,  the  prisoner  had  reasonable  cause 
to  believe,  and  did  believe  that  the  person  of  his  wife  was 
in  imminent  danger  of  great  bodily  harm  at  the  handa  of 
deceased,  then  the  prisoner  had  the  undoubted  right  to  slay 
the  deceased  in  order  to  ward  off  the  apprehended  mis- 
chief. 

^That  in  arriving  at  a  conclusion  as  to  whether  the 
prisoner  had  reasonable  grounds  for  such  apprehension,  the 
jury  have  a  right  to  consider  the  character  of  deceased  for 
violence  as  it  may  appear  from  the  evidence;  also  so  much 
of  his  brutal  treatment  of  his  own  wife  as  may  be  shown  by 
the  proof,  to  have  been  known  to  the  prisoner;  also  the  acts 
of  deceased  and  threats  made  by  him  against  the  prisoned 
within  an  hour  or  such  matter  prior  to  the  killing,  as  well 
as  the  conduct  of  deceased  at  the  time  the  shooting  occur- 
red.'' 

Upton,  J.,  at  the  request  of  defendant's  counsel,  reduced 
the  instructions  to  writing.    The  charge  was  .as  follows: 
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Gentlemen    op    thb    Jury  : — The 
charged  wiUi  the  crime  of  murder. 

The  killiDg  of  one  human  being  by  another  ma 
murder  in  the  first  degree,  murder  in  the  second 
manslaughter;  or  the  act  may  be  either  justifia 
cnsable. 

When  a  defendant  is  indicted  for  murder  in  t 
gree,  the  defendant  may  be  found  not  guilty,  or 
found  guilty  of  mauBlaughter,  or  of  murder  in 
degree,  or  he  may  be  found  guilty   of  murder   ii 
degree,  according  as  the  evidence  shall  establish  tl 

It,  therefore,  is  important  carefully  to  examin 
sider  what  is  the  law  in  regard   to   the   several 
criminality,  and  as  to  what  constitutes  an  excuse 
fieation,  in  cases  of  homicide. ' 

(The  court  here  read  from  criminal  code,  ss. 
S06,  615,  517,  518.) 

To  prevent  the  commission  of  a   felony  up<m 
killing,  or  upon  hia  wife,  parent  or  child,  master  < 
or  servant,  is  a  justification. 

A  felony  is  a  crime,  punishable  in  the  state  pr 
has  no  right  to  kill  his  adversaiy,  to  prevent  a  aim: 
<v  Bimply  to  prevent  a  person  from  entering  hi 
house,  but  only  when  it  is  necessary  to  prevent  tl 
sion  of  a  felony. 

When  a  person  is  attacked  by  an  armed  man, 
to  shoot  him  with  a  gun  or  pistol,  and  the  person 
not  the  aggressor,  and  is  not  in  fanlt  himself, 
obliged  to  wait  until  bis  adversary  has  actually 
weapon,  if  the  danger  is  imminent  and  there  is  i 
avoid  it  except  by  force.  But  if  he  follows  up  his 
when  his  adversary  has  retired,  aiid  when  it  is  no 
to  follow  him  up,  and  then  shoots  him,  the  fact  tha 
killed  was  armed,  and  even  bad  bis  pistol  drawi 
be  a  justification. 

The  law  of  self-defense  does  not  justify  one  ii 
up  his  adversary,  after  the  immediate  danger  I 
and  then  killing  him.  Sttcib  a  lav  would  make 
his  own  avengsr. 
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In  a  criiniiial  case,  a  defendant  is  piesnxned  to  be  ianor. 
cent^  until  the  contrary  ia  proven. 

Before  he  can  be  oanvicted,  his  guilt  must  be  established 
hj  evidence,  beyond  a  reasonable  doubt. 

If  the  jury  have  a  reascmable  doubt  as  to  what  degree  of 
crime  has  been  established,  the  defendant  is  also  entitled  to 
the  benefit  of  that  doubt^  and  a  defendant  should  not  be 
convicted  of  any  degree  of  crime,  in  regard  to  the  commis- 
sion of  which,  the  jurors  entertain  such  reasonable  doubt 

A  reasonable  doubt  is  one  that  exists  in  the  mind  after  a 
full  and  careful  examination  and  comparison  of  all  the  evi- 
dence, and  one  that  is  consistent  with  the  facts  that  are  fully 
proved  po  the'satisfactioin  of  the  jury.  The  doubt  must  not 
be  an  unreasonable  one,  nor  a  mere  supposition  inconsistent 
with  the  evidence  which  you  credit  and  believe. 

If  from  the  evidence  you  feel  that  degree  of  certainly,  in 
regard  to  a  matter  of  fact,  upon  which  you  would  feel  safe 
in  acting  in  your  most  important  undertakings,  such  matter 
of  fact  is  established  beyond  a  reas(Hiable  doubt,  and  it  is 
the  dutj  of  the  jury  to  act  upon  such  coovictiim  and  decide 
accordingly. 

If  the  killing  was  not  justifiable  or  ezcosable  it  was  un- 
lawful, and  if  it  falls  below  the  crime  of  murder  and  was  yet 
unlawful,  the  act  was  manslaughter. 

A  bare  fear  that  the  deceased  was  about  to  commit  a 
felony,  will  not  justify  a  killing.  It  must  appear  that  the 
ciTcumstanoes  were  such  as  to  excite  the  fears  of  a  reason- 
able man,  and  that  the  slayer  really  and  in  good  faith  acted 
under  the  influence  of  those  fears  and  not  in  a  spirit  of  re- 
venge. 

If  the  prosecution  has  establidied  beyond  a  reasonable 
doubt  that  the  defendant  has  killed  the  person  slain^  by  means 
of  purposely  shooting  him  with  a  gun,  the  burden  of  proof 
is  thrown  on  the  defendant,  to  prove  any  additional  facts  or 
circumstances  that  may  tend  to  justify  or  excuse  the  killing. 
In  that  case  if  the  evidence  already  adduced  do  not  show 
facts  or  circumstances  tending  to  justify  or  excuse  the  act^ 
the  burden  of  proof  being  thrown  on  the  defendant,  the  role 
in  regard  to  reasonable  doubt  does  not  apply  to  juatifieatioa 
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(ft  excuse,  but  the  defendant  must  show  by  a  preponderance 
of  evidence,  that  the  killing  was  justifiable  or  excusable. 

It  does  not  devolve  upon  the  prosecution  to  show  beyond 
a  reasonable  doubt  that  the  act  was  not  done  in  self-defense, 
if  it  is  proved  beyond  a  reasonable  doubt  that  the  killing 
Was  done  purposely,  by  shooting  with  a  gun.  If  the  pris- 
oner defends  on  the  ground  that  the  deceased  was  making 
an  attack  on  him  or  his  wife,  and  that  there  was  no  other 
mode  of  escape,  you  will  decide  that  matter  according  to 
the  preponderance  of  the  evidence  for  or  against  that  posi- 
tion.. In  such  a  case  the  question  whether  the  killing  was 
actually  necessary  at  that  time,  to  prevent  a  felony,  or 
whether  the  defendant  really  believed  that  the  tilling^was  ab- 
solutely necessary  to  prevent  the  deceased  from  committing  a 
felony  is  to  be  determined  by  the  preponderance  of  evidence. 

Human  life  should  be  held  sacred.  That  is  not  a  good 
government  where  tiie  life  of  the  meaiiest  or  worst  citizen  is 
not  protected  by  the  law  with  the  same  certainty  and  care 
with  that  of  the  best  and  most  iteliable  citizen.  The  juror  is 
bound  by  duty  as  well  as  his  oath  to  see  that  a  defendant 
is  not  convicted,  unless  his  guilt  is  fully  established  by  the 
evidence;  and  that  same  duty  and  the  same  oath  requires 
that  the  life  of  the  citizen,  be  he  high  or  low,  great  or  small, 
noble  or  mean,  should  be  held  saered.  If  jurors  by  their 
verdicts  should  justify  pai-ties  taking  tbe  life  of  a  bad  man 
without  trial,  because  he  is  a  bad  man,  it  would  not  only  be 
a  violation  of  law  and  of  an  oath,  but  it  would  be  the  b^in* 
ning  of  a  condition  of  things  the  most  lamentable  that  any 
people  can  fall  into. 

It  is  the  duty  as  well  as  right  of  every  householder  in 
this  State  to  prevent  brea<ihe8  of  the  peace  in  his  dwelling; 
and  for  the  accomplishment  of  such  purpose,  such  house- 
tiolder  has  the  clear  legal  right  to  expel  from  his  house 
any  person  guilty  of  an  attempt  to  commit  a  breach  of  the 
peace  therein,  and  may  use  all  the  force  necessary  to  such 
expulsion.  But  it  is  not  his  right  or  duly  to  kill  or  shoot  a 
man  to  prevent  a  breach  of  the  peace,  or  to  prevent  a  simple 
assault  on  himself  or  his  wife  or  on  any  oHier  person.  When 
the  intruder  ref nsefi  to  leave  a  man's  house,  the  lawful  ooca- 
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pant  of  the  house  has  a  right  to  take  hold  on  the  intruder  and 
put  or  carry  him  out^  and  to  call  to  him  as  much  aid  of  others 
to  assist  in  putting  him  out,  as  may  be  necessary ;  but  the  re- 
fusal to  depart^  or  even  the  commission  of  a  simple  assault, 
does  not  authorize  shooting  the  intruder.  The  deceased  had 
no  right  to  enter  the  defendant's  house,  and  there  beat  the  de- 
ceased's wife;  but  if  he  did  so,  that  would  not  justify  Con- 
ally  in  attempting  to  kill  the  deceased,  unless  killing  the 
deceased  was  then  necessary,  to  prevent  the  commission  of  , 
a  felony.  If  Mrs.  Hill,  the  wife  of  deceased,  having  rea- 
sonable ground  to  apprehend  personal  violence  at  the  hands 
of  her  husband,  sought  a  temporary  refuge  in  the  de- 
fendant's house,  and  the  deceased,  being  forbidden,  sought 
to  enter,  then  either  the  defendant  or  his  wife  had  a  right 
to  use  all  necessary  force  to  prevent  him  from  entering.  But 
that  gave  the  defendant  no  right  to  use  unnecessary  force, 
nor  to  pursue  him  after  he  ceased  the  attempt  to  enter,  and 
if  the  defendant  unnecessarily  followed  Hill,  the  deceased, 
and  shot  him  after  he  had  ceased  to  attempt  to  enter,  the 
attempt  which  the  deceased  made  to  enter  the  house,  forms 
no  justification  of  the  shooting. 

If,  after  being  induced  by  force  or  artifice,  to  leave'  the 
house  of  Mr.  Conally,  the  deceased  went  away,  and  procured 
a  pistol,  armed  himself  with  the  same,  and  then  returned  to 
the  house  with  the  intention  or  apparent  design,  of  effecting 
an  entrance  by  force,  or  by  intimidating  the  defendant  or 
his  family ;  in  that  case,  the  defendant  had  a  right  to  repel 
force  by  force,  even  to  the  extent  of  taking  the  life  of  the 
deceased;  if  such  force  and  such  taking  of  life  was  actually 
necessary,  in  order  to  prevent  the  deceased  from  committing 
a  felony,  or  if  the  defendant  had  reasonable  cause  to  appre- 
hend that  that  was  necessary,  in  order  to  prevent  the  de- 
ceased from  doing  great  bodily  harm  to  him,  or  to  a  mem- 
ber of  his  family.  The  jury  have  a  right  to  consider  what- 
ever has  been  proved  in  regard  to  the  character  of  the  de- 
ceased for  violence,  and  to  consider  the  acts  of  the  de- 
ceased, and  any  threats  made  by  him  prior  to  the  killing,  as 
well  as  the  conduct  of  the  deceased  at  the  time  the  ahooting 
occurred* 
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AlthoD^  deceased  may  not  really  have  intended 
Mrs.  Conally,  ;et  if  hia  known  character,  and  his  s 
conduct  at  the  time,  were  such  as  were  calculated  b: 
in  the  mind  of  a  reasonable  man,  and  did  excite  in  tl 
of  the  defendant,  a  rea/ranable  ground  of  apprehei 
such  intent,  and  the  belief,  that  the  danger  was  so  ] 
and  imminent,  that  the  death  of  hia .  wife  could  ( 
avoided  hj  shooting  the  deceased,  the  act  was  juatif 
.  excusable.  This  question  is  to  be  determined  hy  H 
\^  the  preponderance  of  the  evidence.  Yet  if  tb 
upon  consideration  of  the  whole  of  the  evidence,  .ei 
a  reasonable  doubt  as  to  whether  the  shooting  die  c 
waa  unlawful,  they  must  give  the  prisoner  the  benefi 
doubt,  and  acquit  him. 

If  the  defendant,  by  hia  own  fault,  sought  the  quar 
by  his  own  unlawful  acta,  produced  the  necessity  abo 
tioncd,  he  cannot  be  justified  or  excused  by  it 

The  right  of  aelf-defense,  or  defense  of  one's  familj 
habitation,  does  not  justify  pursuing  and  killing  the  i 
or  a^;re8Sor  after  he  has  retreated,  and  after  the  n 
has  ceased.  It  is  only  necessary  killing  that  can  he  j 
by  the  rules  of  law,  of  which  I  have  spt^en.  If  the 
ant  and  bis  wife  were  acting  in  concert,  and  were  n: 
following  deceased  up  while  he  was  retreating,  and 
had  ceased  to  be  necessary  for  the  purpose  of  preventu 
the  deceased,  from  committing  a  felony,  the  law  of 
feuse,  or  of  defense  of  family,  or  of  habitation,  is 
plicablc.  If  the  defendant  unnecessarily  pursued 
ceased,  and  sought  an  opportunity  to  shoot,  and  di 
Hill,  the  deceased,  after  ell  necessity  and  all  Immedii 
ger  had  ceased,  for  the  purpose  of  gratifying  wrongf 
ings,  the  offense  is  murder. 

There  must  be  some  other  evidence  of  malice  than  tl 
proof  of  the  killing  to  constitute  murder  in  the  first 
unless  the  killing  was  effected  in  the  coinmisfti(»  or  . 
to  commit  a  felony,  and  deliberation  and  premeditatioi 
necessary  to  constitute  murder  in  the  first  degree,  s 
evidenced  hy  poisoning,  lying  in  wait,  or  scone  otfae 
that  the  design  was  formed  and  matured  in  vxA  bio 
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not  hastilj  upon  th6  occasion. 

If  the  jury  believe  from  the  evidence  in  this  case,  that 
there  was  reasonable  ground  for  the  defendant  to  believe  hia 
life  in  danger,  or  that  he  was  in  danger  of  great  bodily  harm 
from  the  deceased,  and  that  such  danger  was  imminent,  and 
he  80  believed,  and  acting  on  such  belief,  killed  the  deceased, 
he  was  excusable. 

If  the  jury  believe,  from  the  evidence  in  this  case,  that 
there  was  reasonable  ground  for  the  defendant  to  believe  his 
wife  in  danger  of  great  bodily  harm  frbm  the  deceased ;  that 
such  danger  was  imminent,  and  that  the  killing  was  neces- 
sary, and  he  did  so  believe,  and  acting  on  such  belief  killed 
the  deceased,  he  was  excusable. 

"A  man  may  repel  force  by  force  faa  defense  of  his  per- 
son, habitation  or  property,  against  one  who  manifestly  m- 
tends  by  violence  or  surprise  to  commit  a  known  felony  upon 
either.  In  these  cases  he  is  not  obliged  to  retreat,  but  may 
pursue  his  adversary  till  he  finds  himself  out  of  danger.  And 
if  in  ft  conflict  between  t^em  he  happens  t6  kill,  sudi  killing 
is  justifiable.*' 

But  if  he  pursue  him  one  step  after  he  finds  that  he  is  out 
of  danger,  and  then  kills  him  for  the  purpose  of  gratifying 
his  malice  or  his  passion,  it  is  either  murder  or  manslaughter. 

The  jury  found  the  defendant  guilty  of  manslaughter,  and 
he  was  sentenced  to  the  penitentiary  for  a  term  of  two  years. 


Circuit  Court  for  Clackamas  County,  March  Term,  18<S9. 

JOSEPH  HEDGES  and  J.  K.  BINGHAM  v.  JOSEPH 
PAQUETT,  PETER  PAQUETT,  JACOB  S.  HUN- 
SACKEE  and  THE  CANEMAH  LUMBERING 
COMPANY. 

JUBT  ux  Equity  Suit. — Stockholders  of  a  corporation  sued  the  direct- 
ors and  the  corporation,  charging  fraud  and  mismanagement;  a  jury 
was  empanelled  to  pass  upon  the  question  whether  there  had  heen 
grofls  mismanagement  on  the  part  of  the  directors,  and  on  the  que»> 
tion  whether  the  directors  had  heen  guilty  of  actual  fraud. 

Co£PoaA.TiON. — Equity  Jubisdiotion.— A  court  will  not  interfere  to  rer 
tIsw  or  oorreet  tht  proceedings  of  tiie  directon  d  a  corporation, 
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on  the  ground  of  fraud  or  mismanagement,  unless  there  is  cause 
for  a  displacement  of  the  officers,  or  for  a  final  winding  up  of  the 
aifairs  of  the  corporation. 

Interest  of  Director. — ^The  statute  contemplates  that  directors  will 
sometimes  act  on  matters  where  the  director  has  an  interest. 

Idxic. — The  rule  that  prohibits  one  from  being  judge  in  his  own  cause 
applies  so  far  to  directors,  that  the  decision  of  the  interested 
director  is  not  conclusive,  but  it  is  subject  to  be  set  aside  if  it  is 
not  equal  and  just,  and  free  from  any  taint  of  fraud  or  partiality. 

]>ISKCT0RS,  Voidable  Acts  or. — ^Acts  of  a  board  of  directors,  even  if  void- 
able, on  the  ground  of  interest  of  members  in  the  question,  are  not 
for  that  cause  absolutely  void.  And  whoever  seeks  to  avoid  them, 
at  his  own  instance  and  suit,  must  show  that  fae  is  ii^ured  in  oon* 
sequence  of  the  act  complained  of. 


The  plaintiffs  bring  this  suit  against  Joseph  Paquett,  Pe- 
ter Paquett,  Jacob  S.  Hunsacker  and  The  Canemah  Lum- 
bering Company,  alleging  that  that  company  is  a  corporation, 
whose  board  of  directoira  oonsists  of  three  members,  and  that 
the  purpose  of  the  ^rporatlon  is  the  manufacture  and  sale 
k>i  lumber;  and  these  plaintiffs  and  the  individuals  named  aa 
defendants,  are  stockholder^  owning  all  the  stock  of  the  cor- 
poration. 

That  the  defendant,  HuQsaoker,  refuses  to  appear  as  plain- 
tiff, and  is  for  that  reason  made  defendant  * 

That  the  stock  of  said  corporation  consists  of  t^n  shares^ 
of  the  nominal  value  of  $500  each,  of  which  the  plaintiff, 
Hedges,  owns,  two ;  the  plaintiff,  Bingham,  one ;  the  defend- 
ant, Hunsacker,  one ;  and  the  said  Joseph  and  Peter  Paquett, 
each  three  shares. 

That  in  December,  1866,  the  said  Joseph  and  Peter,  con- 
federating together,  and  with  others,  to  wrong  and  defraud 
the  plaintiffs,  obtained  a  majority  of  the  stock  of  the  cor^ 
poration,  and  elected  themselves  directors  thereof,  and 
appointed  the  said  Joseph,  president,  and  the  said  Peter, 
secretary  of  the  corporation;  and  that  they  have  continued 
themselves  in  said  offices  from  that  time  to  the  present,  and 
as  such  officers,  have  from  that  time  continued  to  exercise 
exclusive  control  of  all  the  affairs  of  the  corporation.  That, 
although  required  by  the  by-laws  to  keep  and  render  full 
accounts,  they  have  not  done  so.  That  they  have  audited 
^arge  bills  in  their  own  favor,  and  paid   e^^ch  other   large 
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Bums  of  money  for  personal  aervi^^  And  DbAt-they;  by 
gross  negligence  and  inattention  to  the  duties  of  their  trusts^ 
and  with  intention,  to  defraud  these  plainti£3>  have  totally 
destroyed  the  business  of  the  corporation,  and  have  wasted 
the  funds  and  property  of  the  corporation,  and  'involved  the 
corporatibn  in  debt  to  a  great  amount^  and  reduced  the  vnlue 
of  the  capital  stock  from  par  to  a  condition  nearly  worthlesf, 
and  prevented  the  makixig  of  any  net  profits  during  all  that 
time.  And  the  plaintiffs  aver  that^  if  the  affairs  of  said  cor- 
poration had  been  properly  managed  during  that  time 
the  net  profits  would  have  been  at  the  least  $3,000,  the 
capital  stoek  ^Krould  have  been  of  par  value  in  coin;  and 
that  the  defendants  threaten  to  continue  to  hold  the  exclu- 
sive oontrol  of  the  affairs  of  the  corporation,  and  to  divert  the 
proceeds  thereof  fron»  the  plaintiffs  and  to  their  own  advan- 
tage. 

The  answer  denies  all. the  allegation  of  mismanagemex\t 
and  of  improper  proceedings,  and  clainis  tliat  the  affairs  gf 
the  eoi^oraticon  have  been  well  and  properly.  conduQted,        > 

At  the  October  term,  1868,  the  courts  on  its  own  m<>tioxiy 
directed  that  certain  issues  bo  submitted  to  &  jtuy,  and  ,tb^ 
following  questions  were  accordingly  submitted:  .>..      ; 

1st  HavQ  the  defendants,  Peter  Paqueftt  and  ^o^ephrPa- 
quetty  as  directors  or  managing  agents  of  the  Caoemah  Luni- 
bering  Company,  been  grossly  negligeoat  of  their  duties  as 
such  directors  or  agents?  ... 

2d.  Have  they  grossly  mismanaged  the  busiuess  ol  said 
company  between  December  1,  1866,  and  March  6,  1868  ? 

3d^  Hffve  they  within  the  same  time  been  guilty  of  actual 
fraud  gainst  said  company  or  against  the  plaintiffs,  as  eUxkr 
holders  ? 

The  jury  having  heard  the  testimony,  the  cause  was  argued 
and  submitted,  but  the  jury  failed  to  agree,  and  were  dis- 
charged without  a  verdict 

By  consent  of  parties^  the  cause  was  submitted  to  the  court 
for  final  determination,  upon  the  same  testimony,  together 
with  the  depositions  of  two  aooountants,  who  at  the  request 
of  the  respective  parties^  had  examined  the  books  of  the  cor* 
porations,  and  were  examined  as  experts^ . 
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8.  Huelai,  for  the  plaintiffiB. 

4 

Johnson  A  McCown,  for  the  defendants* 

» 

Upton,  J.    Filed  the  following  opinion : 

The  evidence  in  this  case  fails  to  show  that  the  defendants 
'have  heen  guilty  of  actual  fraud. 

'  It  is  shown  that  the  business  of  the  corporation  under  their 
'management,  has  heen  unprofitable,  and  their  management 
has  not  been  such  as  to  commend  itself  either  for  energy  or 
business  capacity ;  but  the  evidence  does  not  fihow  either  gross 
negligence  or  gross  mismanagement  of  the  afifairs  of  the  cor- 
poration, it  cannot  be  considered  the  province  of  a  court  to 
superintend  the  current  business  of  corporations,  with  a  view 
to  measure  the  degree  of  industry,  skill  and  direwdness  to 
be  required  of,  or  exercised  by  the  directors  and  other 
offi^rs  or  agents.  As  a  consequence,  a  court  of  equity 
win  not  interfere  to  review  or  correct  tiieir  proceedings,  on 
the  ground  of  fraud  or  mismanagement,  unless  there  is 
'  cause  for  an  absolute  displacement  of  die  officer  or  offi- 
ce^ complained  of,  or  for  a  final  winding  up  of  the  afFairs  of 
the  corporation. 

The  evidence  shows  that  the  defendants,  Joseph  and  Peter 
Paquett,  attempted  to  mortgage  the  property  of  the  corpora- 
tion, and  it  tends  to  show  that  the  attempt  was  for  the  purpose 
of  gaining  to  themselves  an  advantage  over  other  creditors, 
aind  to  reimburse  themselves  for  advances  they  daim  to  have 
made. 

It  may  be  assumed  as  true,  that  the  attempt  to  mortgage 
the  property  of  the  corporation  was  without  authority,  and 
that  the  mortgage  is  void.  But  it  does  not  follow  that  the 
other  acts  of  the  directors^  having  no  necessary  connection 
with  that  attempt,  are  invalid;  nor  that  the  directors  have 
been  guilty  of  any  actual  fraud.  The  mortgages,  if  void, 
are  so  because  the  directors  went  beyond  their  powers  and  ju- 
risdiction in  attempting  to  execute  them,  and  if  void,  they 
are  of  no  force,  and  injure  no  one. 

The  most  important  question  presented,  relates  to  tiie  ex- 
ercise  of  the   powers  of  the  board,   consisting  of    three 
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directors,  by  a  bare  majority — when  acting  npon  matters  m 
which  one  or  the  other  of  the  two  directors  composing  the 
majority  had  a  direct  personal  interest  By  the  act  con- 
cerning corporations,  section  9,  all  the  powers  of  the  cor- 
poration are  exercised  by  the  board  of  directors,  and  by  sec 
11,  the  powers  vested  in  the  directors  may  be  exercised  by 
a  majority  of  them.  These  include  the  election  of  presi- 
dent and  secretary,  and  probably  the  fixing  their  salaries, 
and  the  cctoipensation  of  all  other  officers,  a^nts  and  em- 
ployees, if  not  determined  by  the  by-laws.  The  provisions 
of  the  statute  necessarily  involve  the  idea,  that  the  directors 
will  vote  for  each  other,  in  filling  other  offices;  for  the  presi- 
dent must  be  one  of  their  number. 

It  seems  to  be  a  recognized  doctrine  in  the  various  states 
of  the  union,  that  ''the  relation  existing  between  a  director 
and  tiie  corporation  is  that  of  trustee,^'  and  it  has  been  held 
as  a  consequence  that  a  director  can  not,  as  such,  exercise  a 
discretion  in  a  matter  involving  his  own  individual  interest 
And  this  has  been  put  upon  the  ground  that  'the  office  of  com- 
mon agent  infers  a  naturfil  disability  which  ex  vi  termini  im- 
ports the  highest  legal  disability,  because  a  law  which  flows 
from  nature  is  paramount  to  all  positive  law." 

On  the  authority  of  cases  cited  in  Gardner  v.  Ogden  (8 
Smith,  327),  it  is  sought  to  apply  to  this  case  the  maxim, 
*'Nemo  debet  esse  judex  en  propria  causal**  If  the  maxim  is 
to  be  applied  to  these  cases,  on  the  ground  that  to  do  other- 
wise would  violate  a  principle  that  is  paramount  to  all  posi- 
tive law,  it  will  render  proceedings,  in  corporations  having 
only  three  directors,  exceedingly  difficult,  and  when  the  direc- 
tors are  more  numerous,  it  will  be  difficult  to  draw  the  line 
that  separates  the  direct  fiom  the  indirect  interests  of  the  di- 
rector or  even  the  stockholder. 

^hen  a  stockholder  votes  for  a  particular  set  of  men  as 
directors,  he  has,  or  thinks  he  has,  an  individual  interest 
in  electing  those  in  preference  to  others ;  but  it  is  not  neces- 
sarily a  direct  pecuniary  interest.  When,  however,  one  of 
these  directors  votes  in  electing  a  paid  president,  the 
director  knows,  that  if  he  Totes  for  himself,   he  votes   in 

favor  of  his  own  personal  interest,  and  if  against  himself, 
8  Oregon — 6 
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}^  Yotisg  for  and  tiesistlng  to  elect  another,  he  yo.tes  in  a 
matter  not  only  involving  his  own  interest^  but  absolutely 
decisive  of  his  right  to  the  emolument  of  the  office.  I  am 
irresistibly  led  to  the  conclusion  that  the  law  of  this  state 
contemplates  that  directors  will  sometimes  act  and  exercise 
the  powers  of  the  corporation,  in  matters^  where  the  inter- 
ests of  the  individual  director  are  not  in  all  respects  coin- 
cident with  those  of  the  oorporatiocD,  and  that  the  rule  in 
regard  to  transactions  by  trustees  should  apply  only  so  far 
that  the  decision  of  the  interested  director  should  not  be  oosl- 
dusive,  but  subject  to  be  reviewed  and  set  aside,  if  it  is  not 
equal  and  just  and  free  from  any  taint  of  fraud  or  partiality. 
In  other  words,  the  decisions  and  proceedings  of  such  in- 
terested directors  are  always  open  to  examination,  and  it  is 
always  incumbent  on  them  to  show  that  the  utmost  good  faith 
has  characterized  their  actions* 

If  it  should  be  established  as  a  rule,  that  every  vote  of  a 
stockholder,  and  every  vote  and  act  of  a  director,  given  or 
done  in  a  matter  in  which  he  had  a  personal  interest  not 
coincident  with  that  of  the  corporation,  should  be  held  frau* 
dulent  933d  void,  it  would  be  impossible  for  corporations  un- 
der our  law  to  transact  business,  and  the  ^ct  concerning  cor 
porations  would  become  impracticable. 

If  a  strict  and  correct  administration  of  the  law  requii^ 
such  a  rule,  the  resulting  inconvenience  would  be  no  excaw 
for  disregarding  the  law.  But  is  such  a  rule  made  neoe» 
sary  by  the  law  of  the  case  t    I  think  it  is  not. 

It  is  a  familiar  principle  in  equity  jurisprudence  that  hk* 
who  complains  and  asks  relief,  in  addition  to  showing  that 
a  strict  rule  of  law  has  been  violated,  must  also  show  tiiajt 
he  is  injured  by  the  violation.  If  he  shows  that  a  salaryr 
has  been  audited  and  paid  in  a  manner  not  in  strict  ixaxt- 
pliance  with  the  law,  to  invoke  equitable  relief,  he  must 
also  show  tbatno  salary  wasdue,  or  that  too  much  was  paid^or 
that  in  some  other  respect  itcausedinjury'to  theccmiplainaxit. 

The  language  of  the.  statute  evidently  imports  that>  if  not 
prevented  by  the  by-laws,  the  directors  may  fix  their  own 
compensation,  and  may  pass  upon  other  questions  in  which 
the  individual  director  has  ap  interest. 
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• 

If  the  rale  ^ted  in  the  very  irapressive  speech  of  Lord 
ThurloWy  cited  in  Gardner  v.  Ogden,  is  to  be  deemed  appli- 
cable to  this  subject,  such  provisions  of  the  general  law  re- 
lating to  corporations  are  not  only  unconstitutional^  but  they 
are  in  Violation  of  ^'a  law  which  flows  f  rcnn  nature,  and  which 
is  paramount  to  all  positive  law.'' 

Lord  Thurlow  undoubtedly  alludes  to  some  such  undefined 
or  supposed  doctrine  as  that  which  is  so  often  and  so  flip- 
pantly mentioned  in  later  years,  under  the  name  ''The  High- 
er Law/' 

It  is  not  dear  that  this  doctrine,  so  positive  in  its  avowed 
effects  and  yet  so  undefined,  so  often  mentioned  and  yet  so 
little  known,  has  any  application  to  the  matter  under  con- 
sideration. If  there  is  such  a  rule,  which  renders  it  impos- 
sible to  enact  a  law  that  permits  a  director  to  vote  upon  a 
question  in  which  his  personal  interests  may  be  involved) 
because  sucH  an  act  would  be  contrary  to  a  rule  that  flows 
from  nature,  by  the  same  reasoning  the  congress  of  the 
United  States  would  be  prohibited  from  fijdng  by  law  the 
compensation  of  its  members.  A  governor  would  not  be  cap- 
able of  signing  an  appropriation  bill  appropriating  money  for 
the  payment  of  his  salary.  And  no  constitution  could  confer 
the  power,  for  the  rule,  as  Lord  Thurlow  declares,  is  para^ 
mount  to  all  positive  law. 

When  a  particular  application  of  the  language  of  that 
learned  jurist  will  lead  to  a  conclusion  so  manifestly  erron- 
eous, there  must  be  some  error  in  the  application. 

I  think  the  directors  of  a  corporation  may,  under  our  law, 
by  their  votes  select  the  president  and  other  oflScers  and 
agents  of  the  corporation,  and  if  not  prevented  by  by-laws, 
may  audit,  and  allow  their  own  compensation.  The  right  of 
election  by  votes  of  the  directors,  necessarily  includes  the 
volition  in  each  director  to  vote  for  or  against  each  candi- 
date in  cases  where  he  has  a  voice.  Whether  it  includes  a 
right  on  the  part  of  a  director  to  vote  for  himself  for  an 
office  which  must  or  may  be  held  by  one  of  the  directors, 
I  will  not  attempt  to  decide,  as  the  point  in  question  may  be 
placed  on  the  leas  questionable  ground^  that  such  acts  of  the 
board  of  directors,  eVen  if  voidable,  are  not  absolutely  void. 
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And  whoeyer  seeks  to  avoid  them^  at  his  oym  instance  and 
snity  must  show  that  he  is  injured  in  oonsequenoe  of  the  act 
complained  of. 

I  do  not  think  the  plaintiffs  have  shown  direct  injury  grow- 
ing out  of  the  manner  of  selecting  officers  or  ag^ts^'or  oat 
of  the  manner  of  auditing  or.  allowing  accounts.  Nor  have 
tiiey  shown  any  actual  fraud,  or  any  such  gross  mismanage- 
ment of  the  affairs  of  the  corporaticm  as  warrants  the  inter 
ferenoe  of  a  court  of  equity. 

An  order  should  be  entered  dismissing  the  bilL 
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WILLIAM    OLIVER    v.    THE    NORTH      PAOEFIO 
TRANSPORTATION  COMPANY, 

OmpoBATiOH  LiABU  m  KsGUGERGB  Of  AoBiT.— A  ooiporatioii  is  B- 
able  to  the  injured  party  for  damages  caused  by  the  agent  of  the 
corporation  in  carelessly  firing  a  signal  gun  from  the  corporation's 
ship,  although  the  agent  acted  contrary  to  instructions  as  to  the 
manner  of  firing. 

PimoiFAL  LiABU,  Whxn. — If  an  agent  abandon  his  prindpars  busi- 
ness and  do  something  not  pertaining  thereto,  the  agent  or  actor  is 
alone  liable.  But  if  he  do  his  principal's  business  in  a  careless  man- 
ner whieh  he  was  directed  to  do  in  a  careful  manner,  the  depaiture 
from  orders  will  not  exonerate  the  principaL 

Mbabttrb  or  Dahaoks. — In  estimating  damages  for  injury  to  the  pei^ 
son  carelessly  shot  and  hit  by  the  wad  of  a  cannon,  it  is  proper 
to  consider  loss  of  time,  money  necessarily  expended,  or  debts  nec- 
essarily, incurred  in  curing  the  bodily  injury,  and  whatever  bodily 
pain  the  injury  may  have  caused  the  injured  party. 

Idsm. — The  object  of  the  law  in  such  a  case  is  compensation. 

ExEKPLABt  Damaqeb. — ^Exemplary  damages  denied. 

The.  complainant  diarges,  that  the  defendant,  a  oorpora- 
tion  engaged  in  navigating  the  waters  of  the  State  of  Ore- 
gon, and  plying  between  Portland,  Oregon,  and  Victoria,  a 
foreign  port,  was  owner  and  had  control  of  a  steam-vesBel 
called  'The  Qnssie  Telfair."  That  at  the  departore  of  said 
vessel  from  Portland^  the  plaintiff  was  on  the  wharf,  and 
the  defendant's  aeryants  in  ihe  conduct  and  inanagiCTnimt  of 
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the  vessel^  fired  a  loaded  cannon  from  on  board  the  vesad 
as  a  signal  of  departure,  in  such  a  careless  and  unskillful 
manner,  that  ^^the  plaintiff  was  liit  and  struck  upon  his  face 
and  head  by  the  wadding  and  other  material,''  fired  from 
the  gun,  and  was  greatly  injured  and  wounded.  Loss  of 
time,  expense,  suffering  and  permanent  personal  injury  are 
alleged,  and  damages  laid  at  $25,000. 

The  answer  denies  that  defendant  then  had  control  of  the 
vessel,  and  avers  that  it  was  under  the  control  of  a  pilot 
Denies  that  the  gun  was  fired  ^^y  defendant's  agents  as  such 
agents."  Denies  want  of  care  and  akilL  States  that  if  the 
gun  was  fired  as  charged,  '4t  was  done  without  authority  or 
direction  of  defendant,"  and  not  by  persons  in  the  discharge 
of  their  duty  as  agents;  and  done  directly  in  violation  of  the 
directionfl  and  instructions  of  defendant  That  the  alleged 
injury  was  not  the  fault  of  defendant  Denies  that  plain- 
tiff was  greatly  injured,  or  detained  from  his  business  more 
than  one  week,  or  has  suffered  any  damage. 

The  i^plieati<m  denies  the  allegations  of  the  answer. 


David  Logan,  for  the  plaintiff. 
Landny  BUmt,  for  the  defendant 

The  facts  proved  on  the  trial  were  substantially  as  alleged 
in  the  eomplaint  The  gun  was  fired  while  the  ship  was 
taming  in  the  river.  It  was  the  duty  of  the  persons  in 
charge  of  the  gun  to  fire  it  while  the  vessel  was  headed  across 
the  stream,  so  that  the  wadding  would  have  been  discharged 
down  the  channel  of  the  river,  but  by  negligence  or  misman- 
agement, the  firing  was  delayed  until  the  bow  of  the  vessel 
was  so  far  turned  dovm  the  stream  that  the  direction  of  the 
gun  was  toward  the  wharf,  which  the  vessel  had  just 
left^  and  upon  which  the  defendant  and  numbers  of  others 
were  still  standing.  Plaintiff's  injuries  were  severe  abra- 
sions about  the  face,  rendering  his  condition  critical  for  a 
few  days ;  and  there  was  some  evidence  tending  to  show  that 
he  is  to  some  extent  permanently  injured. 

The  defendant  offered  to  prove  that  the  vessel  was  in 
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T^arge  of  a  pilot  appointed,  in  pursuance  of  the  law  of  ibis 
state;  claiming  that  under  a  law^  compelling  oominandeTB 
and  owners  to  receive  a  pilot  on  board,  and  to  pay  him  for 
taking  charge  of  the  vessel  while  in  the  river,  the  owners 
cannot  be  held  responsible  for  negligence  of  subordinate  offi- 
cers. 

The  plaintiff  objected  for  irrelevan<7,  and  the  objection 
was  sustained. 

There  was  some  evidence  tending  to  show  that  the  gim 
did  not  point  in  the  direction  of  the  wharf,  but  that  the 
wadding  divided,  and  a  piece  of  it  only,  being  deflected, 
Btmck  the  defendant 

The  following  instructions,  asked  by  the  defendant^  the 
court  refused  to  give. 

'^If  you  believe,  from  the  evidence,  that  the  flring  of  the 
gon  was  in  violation  of  the  orders  of  the  company,  as  given 
to  the  master  of  the  ship,  the  defendant  is  not  liable.'^ 

"If  the  person  who  fired,  or  directed  the  gun  to  be  fired, 
acted  in  violation  of  the  instructions  t>f  defendant^  then  they, 
and  not  the  defendant,  are  liable.'' 

^Tl  the  man  fired  the  gun  in  response  to  orders  from  a 
superior  in  defendant's  employ,  and  that  superior  violated 
his  instructions  from  defendant,  in  so  ordering  the  gun  to  be 
fired,  the  defendant  is  not  liable." 

"This  being  an  action  for  the  wrongful  acts  of  agents  of 
defendant,  unless  you  beUeve  from  the  evidence,  that  the 
defendant  directed  the  assault  to  be  made  on  plaintiff,  yoa 
cannot,  in  estimating  the  damages,  consider  anything  but 
plaintiff's  loss  of  time,  and  actual  expenses  attending  the  in- 

jiiry." 

The  following  instructions,  asked  by  die  defendant,  were 
given  to  the  jury: 

"In  this  case,  the  defendant  is  not  liable  for  anything  be> 
yond  the  actual  damage  sustained  by  the  plaintiff." 

"Actual  damages  are  the  measure  of  the  liability  of  the 
defendant" 

The  plaintiff  requested  instructions,  that  it  was  within  the 
province  of  the  juiy  to  find  exemplary  damages^  vAdth  were 
not  given. 
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Upton,  J.,  also  gare  the  following  instructions: 

In  cases  of  this  kind,  the  jury  are  to  determine  all  ques^ 
tions  of  fact,  and  all  questions  of  fact  are  to  be  determined 
according  to  the  weight  of  evidence. 

It  will  be  a  question  of  fact  for  you  to  determine  whether 
tiie  gun  was  fired  by  the  plaintiff's  agent,  while  acting  in  the 
course  of  the  plaintiff's  business,  as  his  agent.  If  an  agent 
doing  business  for  a  company,  do  the  business  in  such  a  care- 
less or  negligent  manner,  that  one  who  is  without  fault,  is  in- 
jured by  the  carelessness  or  negligence,  the  company  is  liable 
to  pay  the  injured  party  the  damages  actually  sustained  in 
consequence  of  the  injury*  If  one  who  is  agent  for  another, 
and  authorized  to  transact  his  business,  as,  for  instance,  to 
sail  a  ship  upon  a  particular  voyage,  depart  from  the  business 
he  is  directed  to  transact,  and  without  authority,  divert  the 
ship  from  his  prindpal's  business,  the  principal  may  be  ex- 
onerated from  liability.  But  the  fact  that  the  agent  does  the 
principal's  business  in  a  careless  manner,  which  he  wad 
directed  to  do  in  a  careful  manner,  will  not  exonerate  the 
principal 

The  burden  of  proof  is  on  the  plaintiff,  to  show  that  the 
person  who  fired  the  gun,  or  gave  the  order,  was  acting  at 
the  time  as  the  agent  of  the  company,  that  the  act  was  neg- 
ligently or  carelessly  done,  and  that  the  plaintiff  was  injured 
by  the  carelessness  or  negligence. 

If  the  evidence  satiafie^  you  that  the  plaintiff  is  entitled 
to  recover,  it  will  be  for  you  to  determine  from  the  evidence 
what  amount  of  damages  plaintiff  has  sustained. 

Under  the  pleadings,  the  measure  of  damages  is  the  loss 
and  injury  actually  sustained  by  reason  of  the  negligence. 
The  defendant  is  not  liable  for  anything  beyond  the  actual 
loss  and  injury  sustained  by  the  plaintiff.  And  the  plaintiff, 
if  entitled  to  anything,  is  entitled  to  such  a  sum  of  money 
as  will  fully  compensate  him  for  all  loss  and  injury  to  him, 
caused  by  the  negligence  or  wrongful  act 

In  estimating  damages,  it  is  proper  to  consider  loss  of  time, 
money  necessarily  paid  or  debts  necessarily  incurred  in  cur- 
ing the  bodily  injury,  and  whatever  bodily  pain  it  may  have 
caused  to  the  plaintiff. 
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The  object  and  intent  of  the  law  in  this  cla86  of  cases^  is 
to  establiah  such  a  measure  of  damages  as  will  fully  com- 
pensate the  injured  party  for  all  the  injury  he  has  sustained, 
whether  the  injury  be  loss  of  time,  loss  of  money,  bodily 
pain,  or  permanent  bodily  injury.  But  this  is  not  a  oase 
where  there  is  occasion  to  give  what  ia  called  exemplary  damr 
ages. 


GIreait  Ooart  for  Multnomah  Conntj,  Jims  Tenii«  1860L 

BENJAMIN  STARK  v.  CYRVS  OLNET. 

OovEirAifT  or  Wabbantt. — Ousteb. — ^Nonos. — ^In  an  aciioB  for  dam- 
ages for  the  breach  of  a  eovenaait  of  general  warranty,  the  grmntaa 
was  ousted  in  an  action  of  which  the  warrantor  had  no  notice: 
Held,  that  it  devolved  on  the  plaintiff  to  prove  that  he  was  ouated 
by  paramount  title. 

Covenant. — ^Damages. — Where  a  deed  contained  two    covenants     and 
both  were  broken:     Held,  that  the  defendant  ia  entitled  to 
on  that  which  will  give  him  the  largest  amount  of  damages. 

Mbasube  of  Damages. — ^In  estimating  damages  upon  breach  of 

ant  of  warranty,  when  the  title  fails  as  to  a  part  anl^  of  premiaea, 
interest  should  be  computed  upon  the  relative  proportion  of  the 
purchase  price. 

Bate  or  Intebest. — ^Where  the  rate  of  interest  had  been  increased  hj 
statute,  the  rate  prescribed  by  the  old  law  was  adopted  up  to  tba 
time  of  the  change,  and  that  of  the  new  law  during  the  time  aobsa 
quent. 

Ck>ST8. — The  covenantee  was  not  allowed  to  recover  the  cosia  oi  «a 
action  defended  by  him,  subsequent  to  the  eviddcm. 

CGRBn>EBATiON. — The  consideration  expressed    in    the    deed  is 

faoie  evidence  of  the  actual  price,  but  the  presumption  maj  ba 
butted. 

This  case  was  tried  by  the  oonrt  upon  the  pleadings  and 
proofs,  a  jnrj  being  waived. 

The  facts  are  stated  in  the  opinion  filed* 

WUliam  Strong,  for  the  plaintiff. 

Page  &  Thayer,  for  the  defendant^  present  the  felloiwixig 
points  : 

1.  The  plaintiff  is  bound  to  prove  that  the  title  by  wliieh 
his  vendee  was  evicted  was  paramonnt  to  Ohiey^Ai 


2.  The  rate  of  interest  ia  to  be  detennJDed  by  the  law  in 
force  at  tbe  time  the  contract  was  made. 

S.  The  defendant  is  not  liable  for  the  ezpemes  or  fees 
of  the  action  between  the  plaintiff  and  hie  vendee ;  nor  does 
the  amount  recovered  in  that  action  constitute  a  basis  toe 
the  estimate  of  damages  in  this  case. 

Upton,  J.  This  is  an  action  for  damages  for  breadi  of 
covenants  of  seizin  and  of  warranty,  in  a  conveyance  of  cer- 
tain lots  from  the  defendant  to  the  plaintiff.  After  alleging 
the  eviction  of  the  plaintiff's  grantee,  from  one  of  the  lots, 
the  complaint  seta  up  the  proceeding  in  an  action  brought 
by  the  plaintiff's  grantee  against  the  plaintiff,  for  breach  <^ 
the  plaintiff's  covenant,  ^rfierein  the  said  grantee  recovered 
a  judgment  against  the  plaintiff,  for  $1,447.40  damages 
and  $86.15  costs,  and  paid  an  attomey'a  fee  of  $75.  The 
answer  puts  is  issue  the  allegations  in  r^ard  to  the  amount 
of  damages  recoverable  in  this  action ;  averring,  among 
other  things,  that  the  lot  in  question  in  this  action  was  Bold 
by  the  defendant  to  the  i)laiiitiff  for  $200  and  that  at  the 
date  of  the  deed  it  was  worth  $200,  and  no  more. 

The  defendant,  Olney,  conveyed  to  the  plaintiff,  Btark, 
February  8,  1854,  four  city  lots,  covenanting  that  he  was  well 
seized,  had  a  right  to  convey,  and  also  oovenanting  to  war- 
rant and  defend  Stark  and  bia  assigns  in  the  possession.  The 
deed  recited  that  $2,000  was  the  consideration.  Stark's 
grantee  was  evicted,  by  final  process,  Dec^nber  2,  1863. 

Stark's  grantee  recovered  from  Starit,  in  an  action  upon 
Stark's  warranty,  $1,447.40  damages,  and  $85.15  costs.  The 
defendant,  Olney,  had  notice  of  this  last  action,  hut  had  no 
notice  of  the  action  of  ejectment.  I  think  it  may  be  con- 
ceded that  it  devolved  on  the  plaintiff  to  prove  on  the  trial 
that  the  eviction  was  by  paramount  title.  (Beddoe  v.  Wads' 
worth,  21  Wend.  120;  Kelly  v.  Dutch  Church  of  Schenec- 
tady, 2  HUl,  105.)  But  I  find  from  the  evidence  of  the  de- 
fendant that  such  was  the  case. 

The  plaintiff,  although  not  pleading  each  breach  sepa- 
rately, states  facts  showioe  a  Ineadh  of  the   covenant  of 
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former  covenant  was  broken  as  soon  as  the  covenant  was 
made;  that  is,  February  8,  1854,  and  a  cause  of  action  then 
accrued  to  recover  the  damages,  the  measure  of  which  would 
be  the  purchase  money  with  legal  interest  (then  six  per  cent) 
from  that  time. 

The  covenant  of  warranty  was  broken  at  the  time  of  the 
eviction;  that  is,  December  2,  1863,  and  that  cause  of  ac- 
tion did  not  accrue  until  that  time,  but  in  eidier  case  the 
measure  of  damages  is  the  purchase  money  and  interest  from 
the  date  of  the  deed. 

The  statute  of  limitation  has  not  been  plead,  and  it  would 
seem  that  the  plaintiff  has  a  right  to  recover  upon  the  cause 
of  action,  which  will  give  him  the  largest  damages,  if  there 
IB  a  difPerence  in  that  respect. 

In  estimating  damages,  I  think  interest  should  be  com- 
puted upon  the  relative  proportion  of  the  purchase  price,  at 
the  rates  prescribed  by  law;  namely,  at  six  per  cent,  from 
February  8,  1864,  up  to  May  1,  1854,  at  which  time  the  rate 
was  changed  by  statute,  and  from  that  time  at  ten  per  cent, 
on  the  principal  sum. 

The  plaintiff  claims  to  recover  costs  and  attorneys  fees 
incurred  in  the  action  between  the  plaintiff  and  his  grantee^ 
instituted  by  his  grantee  after  eviction.  This  claim  is  deai^ 
distinguishable  from  a  claim  for  expenses  incurred  in  de- 
fending against  eviction.  In  the  latter  case  a  defense  is 
necessary,  either  to  protect  and  defend  the  title,  if  it  be 
good,  or  to  make  record  evidence  of  the  fact^  if  it  is  bad, 
and  if  the  covenantor  is  notified  to  appear  and  defend,  it 
seems  just  and  in  accordance  with  precedent,  that  in  case 
of  failure  of  title,  he  should  be  at  the  expense  of  the  de- 
fense. 

In  the  present  case,  after  the  invalidity  of  the  title  had 
been  established,  the  plaintiff  permitted  himself  to  be  sued 
for  money  which  it  was  his  duty  to  pay,  and  which  he  must 
pay  before  he  could  recover  in  this  action. 

It  does  not  appear  by  the  complaint  in  this  case  that  any 
defense,  in  which  the  present  defendant  had  an  interest,  was 
or  could  have  be6n  set  u]^ 

The  plaintiff  may  have  been  compelled  to  pay  a  greater 
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amoiiBt  than  he  is  entitled  to  recover  here^  because  of  the 
greater  value  of  the  land  at  the  time  he  covenanted;  but  to 
allow  him  to  recover  the  additional  amount  in  this  action, 
would  be  a  departure  from  the  well  settled  rule  that  the 
amount  of  damages  is  the  purchase  money  and  interest 
(Stoats  v.  Ten  Eyck,  3  Cains,  112,  and  note.) 

The  amount  expressed  in  the  deed  is  prima  facie  evidence 
of  the  value  as  determined  hj  the  consideration,  but  it  is 
subject  to  be  rebutted  by  parol. 

The  actual  price  fixed  by  the  parties  is  to  be  taken  as  the 

valiie  (tfc.)' 

The  complaint  states  that  the  four  lots  were  conveyed  "for 
the  consideration  of  $2,000,''  and  ''that  the  value  of  said 
lot  one,  counting  the  four  lots  at  $2,000,  was  $600."  The 
answer  says  in  regard  to  this,  merely:  ''The  consideration 
for  which  he  conveyed  said  lot  .one,  was  not  six  hundred  dol- 
lars, as  the  plaintiff  has  alleged,  but  was  two  hundred  dol- 
lars, and  no  more." 

How  far  it  is  necessary  for  a  defendant  to  deny  matters 
of  evidence^  or  conclusions  or  inferences  appearing  in  the 
complaint,  I  will  not  here  say,  further  than  this:  The  ma- 
terial allegation  upon  which  the  plaintiff  relies  is,  that  the 
value  of  the  land  was  $600.  This  being  met  by  a  direct  denial, 
I  think  the  pleadings  authorized  the  defendant  to  prove  the 
real  consideration.  This  was  shown  by  the  defendant's  tes- 
timony to  be  $200  for  the  lot  in  question. 

The  judgment  sbirald  be  for  the  plaintiff  in  the  sum  of 
$S07.78  and  ooats. 


Olmiit  Oovrt  for  Maltnomab  Owmtyp  Mareh  Term,  1869. 

OREGON  CENTRAL  R  R  CO.  v.  AARON  E.  WAIT. 

In  an  action  to  oondexnn  land  to  the  lue  of  a  railway  company,  the  de- 
fendant denied  that  the  plaintiff  waa  a  corporation,  and  also  pre- 
aented  iaauee,  aa  to  the  value  of  the  land,  and  the  amount  of  result^ 
ing  damages;    Held,  that  these  issues  oould  not  be  tried  together. 
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• 

The  defendant  dedined  to  elect,  and  the  denial  of  the  plaintifrt 
corporate  capacity  waa  struck  out  on  motion  of  the  plaintiff. 

Neither  a  railway  company,  nor  the  owner  of  land  adjacent  to  the  rail- 
way, is  required  by  law  to  fence  the  line  between  them.  vEach  is 
left  by  the  law  to  fence  or  not,  as  the  interest  of  each  shall  prompt 
it  or  him. 

The  defendant  is  entitled  to  the  actual  value  of  the  land  appropriated; 
and,  if  injury,  resulting  from  constructing  the  road,  will  exceed  the 
resulting  benefits,  the  excess  of  such  injury  is  to  be  added  to  the 
value  of  the  land  appropriated. 

A  denial  of  the  plaintififs  corporate  existence,  may,  in  some  instanees, 
be  a  plea  in  bar;  but  when  establishing  the  truth  of  the  plea,  will 
not  authoriae  a  Judgment  that  will  bar  a  future  aotioii,  but  will 
abate  the  present  action,  the  plea  is  in  abatement 

This  was  an  action  by  a  railway  corporation,  to  obtain  a 
right  of  way,  for  the  plaintiff's  railroad  through  a  parcel  of 
about  three  hundred  and  twenty  acres  of  the  defendant's 
land.  The  answer  denies  knowledge  or  information^  suffi- 
cient to  form  a  belief  whether  the  plaintiff  is  a  corporation ; 
denies  that  the  parcel  sought  to  be  appropriated  contains  no 
more  than  seven  and  a  half  acres>  and  alleges  that  it  contains 
ten  acres ;  and  it  avers  that  the  construction  of  the  proposed 
road,  will  injure  and  damage  the  residue  of  the  defendant's 
said  parcel,  $1,200. 

The  replication  denies  that  the  parcel  sou^t  to  be  appro- 
priated, is  greater  than  alleged  in  the  complaint;  denies  that 
the  damages  resulting  to  the  defendant,  will  be  $1,800,  or 
more  than  $50. 

The  plaintiff  moved  that  the  defendant  elect  between  the 
defense,  that  the  plaintiff  is  not  a  corporation,  and  the  resi- 
due of  the  answer.  It  was  ruled  that  the  defendant  may 
elect,  whether  he  will  first  go  to  trial  on  the  issue  first  men- 
tioned, or  abandon  that  defense,  and  have  his  damages  as- 
sessed. The  defendant  declined  to  elect,  and  claimed  the 
right  to  try  all  the  issues  together. 

The  plaintiff  moved  that  that  part  of  the  answer,  denying 
that  the  plaintiff  is  a  corporation,  be  struck  out,  and  the  mo- 
tion was  granted. 

The  cause  being  tried  by  jnry,  at  the  defendant's  request 
the  jury  viewed  the  premises,  and  the  evidence  and  argu- 
ment having  been  heard,  the  cause  was  submitted. 
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The  following  instmctions,  requested  by  the  plaintiff,  the 
court  declined  to  give: 

^There  is  no  law  requiring  the  defendant  to  construct  or 
maintain  fences  along  the  line  of  the  railroad,  and  the  plain- 
tiff would  have  no  assurance  that  the  defendant  would  make 
or  maintain  a  f^iee,  even  if  he  were  to  be  paid  for  the  same 
by  your  verdict 

''If  the  plaintiff  needs  a  fence  for  its  own  protection,  or 
should  be  compelled  by  law  to  fence,  it  would  be  compelled 
to  fence  at  its  own  expense. 

''The  plaintiff  is  liable,  at  any  session  of  the  State  legis- 
lature, to  be  required  to  fence  its  road,  and  in  that  case  the 
plaintiff  would  be  obliged  to  fence  at  its  own  expense.'' 

At  the  request  of  the  plaintiff  the  court  gave  the  follow- 
ing: 

"If  the  benefits  to  the  land  resulting  from  the  proposed 
road  are  equal  to  the  resulting  damages  to  the  land  of  the 
defendant,  all  that  is  to  be  assessed  is  the  value  of  the  land 
sought  to  be  condemned. 

"There  is  no  law'  requiring  the  defendant  to  construct  or 
maintain  a  fence  or  fences  along  the  line  of  the  railroad." 

The  court  added  to  this  instruction  the  following: 

"Wor  does  the  law  require  either  party  to  do  so.  The 
railroad  company  and  the  defendant  are  each  left,  by  the 
law,  to  f^nce  or  not  to  fence,  as  the  interest  of  each  shall 
prompt  it  or  him.'' 

The  defendant  asked  the  following  instructions,  which  the 
court  declined  to  give : 

"The  plaintiff  is  not  required  by  law  to  fence  the  lines  of 
the  land  sou^t  to  be  appropriated,  nor  to  construct  cattle 
guards,  or  crossings,  for  crossing  from  one  part  to  the  other 
of  the  land  of  the  defendant" 

At  the  defendant's  request  the  following  instruction  was 
given: 

"The  plaintiff  is  not  entitled  to  take  any  of  the  defend- 
ant's land  for  the  purpose  of  a  railroad  without  compensa- 
tion being  first  made  or  secured,  and  building  a  railroad  in 
the  future  can  not  be  considered  any  part  of  such  consider- 
ation." 
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And  the  court  added  the  following: 

^^ut  advantages  resulting  from  the  construction  of  a  Tail* 
road  may  be  considered  as  a  set-off  to,  or  a  compensation  for 
resulting  injuries  to  the  land  not  appropriated  or  taken  by 
the  plaintiff." 

At  the  defendant's  request  the  court  gave  the  following: 

^'The  verdict  of  the  jury  in  this  action  should  secure  to 
the  defendant  compensation  for  all  the  damages  resulting 
from  the  appropriation  of  the  land  sought  to  be  apprc^riated, 
irrespective  of  any  increased  value  thereof  by  reason  of  the 
proposed  improvement" 

And  the  court  thereupon  added: 

'The  defendant  is  entitled  to  the  full  value  of  the  land 
actually  taken,  no  matter  how  great  advantages  he  may 
derive  from  the  construction  of  the  road.  Such  advantage 
can  not  be  set  off  against  the  value  of  the  land.  But  if  you 
find  that  there  is  resulting  injury  or  damage  to  those  lands 
of  the  defendant  which  are  hot  sought  to  be  appropriated 
by  the  plaintiff,  such  resulting  injury  or  damage  may  be  com- 
pensated by  resulting  advantages  caused  to  the  same  land 
by  the  constrliction,  if  such  resulting  advantages  are  suffi- 
cient in  amount 

'?ou  will  first  find  the  value  of  the  land  actually  taken  or 
sought  to  be  appropriated.  Under  any  and  all  circumstances  de- 
fendant is  entitled  to  recover  what  that  parcel  of  land  is  worth. 

''The  estimate  of  all  other  damages,  except  the  actual  value 
of  the  parcel  taken,  is  based  upon  reduction  in  the  value  of 
the  premises  that  will  be  caused  by  laying  out,  constructing, 
maintaining  and  operating  the  proposed  railroad.  If  the  in- 
jury will  exceed  the  resulting  benefits,  you  should  add  the 
excess  of  injury  or  the  depreciation,  to  the  value  of  the  land 
which  is  actually  taken.  If  the  benefits  are  equal  to,  or 
will  exceed,  the  resulting  damages,  all  that  the  jury  should 
assess  is  the  value  of  the  parcel  of  land  sought  to  be  appro- 
priated." 

The  jury  rendered  a  verdict  assessing  die  defendant's  dam* 
ages  at  $50. 

The  defendant  moved  for  a  new  trial,  assigning  as  error 
the  several  rulings  above  mentioned. 


s. 
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/.  N.  Dolph  and  8.  Huelai  for  the  plaintifE. 

Waii  dt  EeUy,  for  the  defendant 

The  motion  for  a  new  trial  was  overruled  upon  the  follow- 
ing grounds: 


TTptoi7^  J.    Thia  is  a  proceeding  under  the  statute 
ing  a  special  mode  of  obtaining  the  right  of  way  hj  a  rail- 
way corporation.     (Code,  p.  670.) 

The  statute  provides,  that  "the  defendant  in  his  answer 
may  set  foHh  any  legal  defense  to  such  appropriation  of 
such  lands,  or  any  portion  thereof;  or,  omitting  such  de- 
fense  may  aver  the  true  value  of  the  land  in  question,  or  the 
damages  resulting  from  the  appropriation  thereof,  or  both. 
And  the  act  further  provides,  that  "such  action  shall  be  com- 
menced and  proceeded  in  to  final  determination,  in  the  same 
manner  as  an  action  at  law,  except  as  in  this  title  otherwise 
specially  provided.''  The  first  question  presented  on  the 
motion  for  a  new  trial  is,  whether  a  defendant  may  at  the 
same  time  set  up  that  the  plaintiff  is  not  incorporated ;  and 
also  the  true  value  of  the  land  in  question,  together  with  a 
claim  for  the  damages  resulting  for  the  appropriation 
thereof! 

I  do  not  think  the  statute  above  quoted  places  the  matter 
of  joining  these  defenses  in  an  attitude  more  favorable  to 
the  defendant's  position  than  does  the  ruling  in  the  case  of 
Hopwood  V.  Patterson,  2  Ogn.  49.  I  think  that  clause  of  the 
statute  which  speaks  of  setting  forth  "any  legal  defense," 
uses  the  word  defense  to  denote  a  statement  of  facts  that 
will  debar  or  preclude  the  plaintiff  from  appropriating  the 
land  upon  any  terms.  That  is,  the  defendant  may  plead 
any  matter  that  will  defend  him  against  being  compelled  to 
yield  the  right  of  way.  And  I  presume  the  defense  thus 
spoken  of  may  be  a  statement  of  facts,  in  abatement,  which, 
if  found  true,  will  defend  him  against  yielding  up  the  right 
of  way  in  this  action ;  or  it  may  include  facts  that  will  per- 
petually bar  the  plaintiff  from  obtaining  such  right  The 
statute  provides  that  he  may  set  forth  such  defense,  ^ot 
omitting  such  defense,"  he  may  have   the   damages  ascer* 
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f^As  foT  its  8olTitl<m'  ttpon  oodstractibn '  of  statotb;  and 
etonot  be  determined  bj'ubetract  yeasoning  on  the  sabject 
of  man's  natural  rights. 

If  it  was  the  claim  of  A  neighbor  for  damages^  ^oso 
lands  lay  so  near  the  track  as  to  snffer  similar  inoonven* 
ienoes  Without  actually  being  touche<i  by  the  railway,  the 
statute  would  not  apply.  But  one  who  is  oompelled  to  part 
Wtfc  501316  i)a#tl  of  his  tWct  oi'  laiid  .has,  by  virtue  of  the 
iflin^  erfiaWte  whi^h  compels  him  tb  par!  m^  ity  a  standing 
in  couH,  to  ask^not  only  for  oompexisation  for  that  which 
&  taken,  but  for  resulting  damages  beyoiid  that 

If  the  statute  had  %ald  he  should  have  full  payment  for 
the  land  taken,  ''irrespective  of  any  increased  vaSie  thereof/' 
gild  fnUooimpemataon  for  all  damages '(S(me  to  any  land  not 
liaken,  irifespe<StiV6  OT  Any  intereased  value  0/  ilCai  which  is 
not  taken,  it  would  come  up  to  what  is  now  daimed  as  the 
eonstruction  of  the  present  statute. 

But  the  statute  falls  short  of  that;  the  increased  valne 
ftat  is  not  to  be  considered  is,  "the  increased  value  thereof  /' 
the  word  ''thereof '  Evidently  refeiis  here  to  the  land  to  be 
aippropriated,  and  not  to  the  residue.  I  am  convinced  that, 
if  beyond  the  loss  of  the  land  taken,  the  defendant  is  not  on 
the  whole  injured,  but  is  in  fact  benefited,  he  cannot  nnder 
ttis  statute  recover  resulting  damages  for  a  proposed  road 
the  construction  of  vAiich  will  as  a  whole  be  an.  actual  benefit 
to  him  oVer  and  above  all  damages.  - 1  think  the  jury  were 
correctly  instructed  on  the  subject  of  fencing  the  line  of  the 
l!Oad,  and  that  no  error  has  been  comnlitted,  to  the 
of  the  defendant. 
*    The  motion  for  a  new  trial  must  be  overruled.* 


- '  *  After  the  ovemiHiig  ths  motidn  for  a  mew  trial,  eosts  wnv 
oualy  taxed  in  favor  of  ths  plaintiff,  and  the  taxing  of  costs  waa  isvcraed 
on  appeal  to  the  supreme  court.  The  ruling  of  the  circuit  court  wmm 
affirmed  on  the  aereral  points  iuvolvid  in  thjs  notioo.  8m  FhiI^  0#n» 
OmUriU  E.M.09.  v..  WoO. 

1     ^    '''''      **'  :    t  •    .  '   '    h 
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Clroidt  Ooort  of  ClAekamaa  County^  October  Tenn,  1869, 

WILLAMET  FALLS    CANAL   AND  ^  LOCK    CO.    t. 
.  JAMES  K  KELLY   and  the  PEOPLE'S   TRANS- 
PORTATION COMPANY. 

Hbabubb  Of  Vauom.^'U  is  4ioi  competent  to  show  what  %-  parcel  of  Um4 

brought  at  a  sherifTs  sale  for  the  purpose  of  proving  its  Value. 
AotiOK  BT  A  CObpobatioiv  ft>B  KiOHT  OF  Wat. — ^In  an  action  by  a  oOr- 
'  poration  to  oondenm  Istnd  for  »  oanal,  the  plaititiif  cAnnot  disparagiB 

the  lief  endant's  title. 
Pasties. — It  being  the  duty  of  the  plaintiff  to  bring  all  owners  into 

court,  if  he  does  not,  he  cannot  ayail  himself  of  the  neglect  to  re- 

dbee  the  amowt  ol  damafes. 
€kncPKN8ATiO]f. — The  defendants  are  entitled,  in  any  eyent,  to  thie  act* 

iial  yajue  of  the  parcel  sought  to  be  condemned  to  the  plaintiff's  use. 

But  whether  the  defendants  recoyer  in  addition  to  that,  depends 

upon  whether  the  injury  done  to  the  raidus  will  be  greater  tiian 

the  benefits. 
Watbe  PowiaL — If  the  appropriation  will  carry  witb  it  water  power, 

or  render  such  power  less  yaluable,  such  water  power  should  be 

eonsidend  by  the  jury  in  making  the  estiumte. 

This  was  an  action  by  a  corporation  to  have  certain  lands 
of  the  defendants,  and  a  right  of  way  upon  the   same,   ap- 
propriated to  the  plaintifPs  nse,   under   the   general   incoi^ 
poration  law,  for  the  construction  of  plaintifiPs  proposed 
canal 

The  complaint  set  ont  the  time,  place,  manner,  object  and 
purposes  of  plaintifTs  incorporation ;  particularly  designated 
the  parcel  of  land  sought  to  be  condemned  and  appropri- 
ated; asserts  the  necessity  of  the  appropriation,  and  that 
each  of  defendants  is  owner  of  an  undivided  half  of  the 
/  7(/  in  question.  This  parcel  of  land  is  sixty  feet  wide  and 
^   -Chousand  feet,  more  or  less,  in  length,  and  extends  from 


iy^^^gnated  point  below,  to   a   point   above   the   Willamet 
^  vi^»    along  the  western  margin  of  the  Willamet  River. 
^    ^^^^e  answer  avers  the  true  value  of  the  land,  and  that  the 


«^:£exidant0  are  owners  of  other  lands  of  whidi  this  forms  a 


^p^  ^  (describing  the  whole  tract),  and  that  the  damage  to 
j^e  residue  of  the  tract  that  would  result  to  them  from  sudi 
^^pTopriation  would  amount  to  $50,000. 

The  replication  denied  that  the  value  of  the  land  was 
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more  than  $ ,  and  denied  that  any  damages  would  re- 
sult from  the  appropriation  of  the  premiaea^ 

^  8.  Huelat,  for  the  plaintiff. 

Mitchell,  Dolph  S  Smith,  for  the  defendant^  The  Pea  T. 
Co.  (a) 

A  jury  being  empanneled,  and  it  being  held  that  the  affirm- 
ative of  the  issue,  waa  with  the  defendant^  after  the  case  waa 
opened  the  defendant  proceeded  with  his  evidence;  after 
which,  the  plaintiff's  witnesses  were  examined  and  defendant 
called  witnesses  in  rebuttal. 

The  following  are  the  points  ruled  in  tiie  ooutae  of  the 
trial : 

The  defendant  asked  his  own  witness,  the  following  ques- 
tion: ^^What  is  the  value  of  the  land  sought  to  be  appro- 
priated, including  whatever  water  privilege  would  be  appur- 
tenant to  that  part  of  the  land  when  it  is  segregated  f ' 

The  plaintiff  objected;  that  the  plaintiff  is  not  author- 
ized to  use  water,  except  for  a  canal,  and  could  not  use  all 
the  water  that  may  be  deemed  appurtenant  That  the 
question  calls  upon  the  witness  iofs  an  opinion^  as  to  what 
water  would  be  appurtenant  That  the  inquiry  here  should 
be,  what  will  the  defendant  be  damaged^  and  how  much  will 
the  plaintiff  gain. 

The  objection  was  sustained. 

Defendant's  witness  having  testified  that  the  whole  tract 
was  worth  $50,000,  was  asked  on  cross-examination,  if  he 
knew  of  its  having  been  sold  at  sheriff's  sale,  and,  if  yea^ 
what  was  it  sold  fort  Defendant  objected  for  incompe- 
tency. 

By  the  cawr^.— Usually  a  cross-examiner  may  ask  any 
question  pertinent  to  the  issue,  tending  to  explain  or  con- 
tradict  what  the  witness  has  testified,  and  sometimes  may 
ask  questions  for  the  purpose  of  contradiction,  that  are  not 


(a)  The  defendant,  J.  B.  Kelly,  being  a  stockholder  in.  and  an  officer 
of  the  plaintiff,  declined  to  take  a  part  personaUv  in  the  trial  <rf  the 
cause.  It  is  probable  there  ^vas  no  dioagreeBient  between  Mm  and  the 
plaintiff  as  to  the  amount  of  compenaation.  But  ble  relation  to  the 
plaintiff  did  not  appear  by  the  ^record  made  ia  this 
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otherwise  relevant  But  it  is  not  obvious  here,  that  the 
answer  will  either  explain  or  contradict  the  witness'  state* 
ments  should  a  sale  for  ever  so  small  a  sum  be  proved^  be* 
cause  a  sherifPs  sale  may  have  been  a  sale  of  the  interest  of 
some  one  who  had  a  doubtful,  or  only  a  colorable  title,  or 
there  may  have  been  an  irregular  sale,  or  a  sale  without 
authority;  in  that  case,  it  would  not  tend  to  contradict  the 
witness.  If  the  evidence  is  allowed  to  go  to  the  jury,  it  will 
be  necessary  to  permit  the  defendant  to  go  into  an  investi- 
gation of  all  the  circumstances  attending  the  sale;  an  in- 
vestigation, that  might  be  as  difficult  as  the  issue  now  before 
the  jury.    The  objection  should  be  sustained. 

The  plaintiff  asked  his  own  witness :  "Do  you  know  wheth- 
er this  land  has  been  sold  at  public  auction,  and  if  so,  for  how 
much  f  The  question  was  objected  to,  bb  irrelevant  and  in- 
competent    The  objection  was  sustained.- 

The  defendant's  witness  being  asked,  on  cross-examina- 
tion, what  he  p;iid  for  the  undivided  half  of  the  whole  tract, 
and  the  question  being  answered  without  objection,  on  re-6x- 
amination,  the  defendant  asked  the  witness :  'Tor  what  pur* 
pose  did  you  purchase  the  property?''  The  question  waa 
objected  to  as  immjiterial,  and  not  responsive  to  the  cross-ex- 
amination.   The  objection  was  sustained. 

The  plaintiff  offered  to  prove  that  certain  parts  or  lots  of 
this  ground,  sought  to  be  appropriated,  belonged  to  persons 
not  parties  to  this  action,  and  not  to  the  defendants.  And 
also,  that  the  defendants'  title  to  the  tract  generally  was  dis- 
puted. Held,  that  the  plaintiff  must  pay  the  full  value  of 
the  land  sought  to  be  appropriated ;  that  there  was  no  occa- 
sion to  inquire  about  the  ownership,  and  that  as  to  result- 
ing damages,  the  plaintiff  having  sued  these  defendants  as 
owners  of  the  parcel,  he  can  not  question  their  title  in  this 
proceeding. 

Upton  J.,  instructed  the  jury  as  follows: 

The  defendants  have  admitted  by  their  pleadings,  that  the 
plaintiff  is  entitled  to  take  the  land  designated,  upon  mak- 
ing reasonable  compensation  to  the  defendant,  and  you  have 
been  called  to  determine  what  is  reasonable  compensation. 
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,  There  are  two  distinct  branches,  or  grounds  of  eatimate, 
to  be  considered  in  arriving  at  your  conclusions.  One  id 
the  actual  value  of  the  strip  or  parcel  of  land,  sixty  feet  wide, 
that  the  plaintiff  proposes  to  take ;  and  you  are  also  to  esti- 
mate such  other  damages,  if  any  there  be,  as  will  result  to 
the  owners  of  the  residue  of  the  whole  tract,  in  consequence 
of  taking  part  of  it 

Under  any  view  that  can  be  taken  of  the  case,  the  defend- 
ants are  entitled  to  recover  the  actual  value  of  the  parcel  that 
is  to  be  condemned  to  the  plaintiflF's  use.  But  whether  the 
defendants  recover,  in  addition  to  that,  damages  for  injury 
that  will  be  caused  to  the  residue  of  their  land,  depends  upon 
the  question  whether  the  injury  thus  done  to  the  residue  of 
the  land  will  be  greater  than  the  benefits  that  will  accrue  to 
such  residue,  in  consequence  of  the  appropriation  and  use 
of  the  land  taken. . 

In  regard  to  damages  over  and  above  the  value  of  the  land 
actually  appropriated,  the  subject  for  your  consideration,  is 
the  reduction  in  value  of  the  premises,  by  reason  of  the 
projecting  and  construction  of  the  canal  in  the  manner 
the  plaintiff  may  pursue.  WiU  the  land  and  its  ap|)ur- 
tenances  be  worth  less,  and  if  any  less,  how  much  less.  You 
will,  therefore,  see  the  necessity  of  keeping  these  two 
branches  or  grounds  of  your  estimate  distinct  from  each 
other.  The  plaintiff  proceeds  upon  the  theory  that  there  is 
a  public  necessity  for  the  projected  canal,  and  it  is  upon 
that  theory  that  the  law  permits  private  property  to  be  taken 
without  the  owner's  consent.  Under  the  constitution  and 
laws,  private  property  cannot  be  taken  even  for  public  use, 
without  compensation,  and  the  land  actually  taken  must  be 
paid  for,  independently  of  any  advantage  that  may  result  to 
the  defenadnts  from  the  plaintiff's  proposed  enterprise.  But 
if,  in  your  opinion,  the  other  damages  caused  to  the  defend- 
ants will  not  be  greater  than  the  benefits  to  them,  resulting 
from  the  plaintiff's  enterprise,  you  will  not  include  in  your 
verdict  any  other  damages  than  the  value  of  the  land  to  be 
appropriated.  Should  you  think  such  other  damages  will 
be  greater  than  the  resulting  benefits,  you  will  strike  a  bal- 
i^noe.  between  such  resulting  damages  and  benefits,  and  add 
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that  balance  to  the  actual  value  of  the  land  that  the  plaintiff 
seeks  to  appropriate,  to  make  up  the  total  of  your  verdict 

Whatever  water  power  the  owner  of  the  land  is  entitled  to 
because  of  his  ownership  of  the  land,  must  be  treated  b;^ 
the  jury  as  the  property  of  the  owner  of  the  land.  And  if 
the  appropriation  asked  for  wiU  carry  with  it  any  water 
power,  or  render  it  less  valuable,  or  interfere  with  the  de- 
fendant's use  of  any  water  power,  to  which  they  would  bther- 
wise  be  entitled,  such  water  power  should  be  taken  into  con- 
sideration by  you  in  making  your  estimates. 

The  juiy  rendered  a  verdict  in  favor  of  the  defendants  for 
$1400.  (b)  I 
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CHARLES  S.  WHITE  et  aL  ▼.  ISAAO  ALLEW. 

Thb  DoifATiON  Law.— DiOKAsiD  Wife. — Whene  a  husband  and  wile 
MtUed  upon  640  acres  of  land  in  1844,  and  the  family  oontin* 
ued  to  reside  upon  and  cultivate  the  land,  but  the  wife  died  on  tha 
twenty-sbdik  day  of  September,  1850,  no  land  was  granted  to  the 
wife  by  the  donation  aet,  and  the  surviyor  can  take  under  that  act 
but  320  acres. 

FtXAinvG. — ^Evidence  ought  not  to  be  inserted  in,  or  made  part  of  an 
answer. 

MonoN  TO  Stbikb  Out. — On  a  motion  to  strike  out  part  of  an  answer, 
if  the  motion  contains  but  a  single  specification,  and  includes  some 
matters  that  ought  not  to  be  strudc  out,  the  whole  motion  must  be 
denied. 

Equttablb  Dktknsb. — It  is  essential  to  an  equitable  defense  that  the 
defendant  has  no  legal  defense. 

Boil  or  Rxvisw. — ^A  defective  decree  may  be  reformed  under  a  prayer 
for  general  relief. 

Patent  to  a  Wbono  Pabtt,  Not  Void. — ^Where  equity  relieves  from  the 
effect  of  issuing  a  patent  to  a  wrong  party,  the  patent  is  held  to  be 
effective  to  pass  the  title  from  the  United  States,  but  the  patentee 
is  held  to  be  a  trustee  for  the  benefit  of  the  rightful  claimants 

SuFFLBHBNTABT  Answeb. — Material  facts  that  did  not  exist  at  the  oom- 
mencement  of  the  suit  may  be  set  up  by  suppjementarv  answer. 


(b)  The  final  adjournment  of  the  term  occurred  before  the  money 
paid  into  eourt  and  Judgment  was  not  rendered  until  the  Mav  tenn» 
1870.  It  being;  held  that  jud^rment  could  not  be  entered  until  after  pay* 
BK&t  of  the  damages  saseiiifled  by  the  Jury. 
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Bbbob  Mat  be  OiAed. — If  it  is  error  for  a  witness  to  Toluntatily  state 
the  contents  of  a  written  memorandum,  the  error  will  not  vitiate 
the  residue  of  his  deposition  if  he  at  the  time  produce  and  exhibit 
the  memorandum. 

Mehosandum. — The  fact  that  a  witness  has  looked  at  a  memoraiidiam 
to  refresh  his  recollection  before  being  called,  does  not  render  him 
incompetent. 

A  Patent  is  Proof  of  Rkgulaeity  of  Pboceedingb. — After  a  patent 
has  issued,  the  exhibition  ol  the  patent  proves  the  regularity  of 
preliminary  proceedings. 

SiTPREME  Court. — If  the  question  whether  a  woman  who  died  before 
September  27,  1850,  or  her  representatives,  become  entitled  under 
the  donation  act;  is  still  open  to  diaeussion,  since  the  ruling  in 
Ford  V.  Kennedy,  1  Oregon,  166,  its  review  should  be  had  in  the 
supreme  court. 

Privity. — One  who  has  no  right  to  or  interest  in  the  land  cannot  set 
up  the  disqualification  of  a  donee.  But  one  who  settled  on  govern- 
ment land,  in  compliance  with  the  donation  act,  while  it  was  still 
government  land  and  before  a  certificate  issued  to  another,  acquired 
such  an  interest  as  rendered  him  competent  to  set  up  the  disquali- 
cation.  ' 

Bnx  OF  Review. — By  our  code,  section  377,  whatever  subject  matter 
could  f6rm^rly  h^e  been  presented  by  any  of  the  variotia  formal 
bills  in  chancery,  may  now  be  brought  before  the  court  as  an  "orig- 
inal  suit;"  and  if  the  subject  matter  constitutes  a  defense,  it  ma^ 
now  be  presented  by  an  answer. 

W.  W.  Chapman,  for  tlie  plaintiflf. 
'    MUeheU  <&  Dolph  and  W.  D.  Hare,  for  the  defendantB. 

The  complaint  in  this  case  is  in  the  statutory  form  for  the 
possession  of  a  parcel  of  land  in  Washington  County,  known 
as  the  north  half  of  the  'White  Donation  Claim." 

The  answer  is  voluminous,  containing  copies  of  supdries, 
documents  and  records.     Its  material  parts  are  as  follows : 

It  denies  plaintiff's  ownership  of  the  premises  and  right 
of  possession,  and  alleges  that  one  Samuel  P.  Soule,  a  white 
male  citizen  of  the  United  States,  and  then  a  married  man 
and  resident  in  Oregon,  and  entitled  as  a  donee  under  the 
donation  law,  settled  upon  the  lands  in  controversy,  March 
27,  1855,  and  from  that  time,  with  his  wife,  resided  upon 
and  cultivated  the  said  premises  for  four  consecutive  years, 
claiming  the  same  as  a  donation  from  tho  United  States* 
And  before  November  17,  1860,  said  Soule  and  his  said  wife 
became  owners  of  said  lands  by  virtue  of  a  full  compliance 
with  the  donation  law ;  having  filed  with  the  register  of  the 
land  office  his  notification  and  proofs^ 
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That  on  the  seventeenth  of  November,  1860,  the  defend* 
ant  purchased  from  the  said  Soule  and  wife,  for  a  valuable 
consideration,  one  parcel  (designated  in  the  answer)  of  said 
premises;  which  parcel  said  Soule  and  wife  then  conveyed 
to  him  by  their  deed;  and  about  that  time  said  Soule  and 
wife,  for  a  valuable  consideration,  conveyed  to  defendant  the 
residue  of  said  premises,  ^Iby  a  mortgage  duly  executed  and 
delivered,  and  they  at  that  date  delivered  to  the  defendant 
the  possession  of  the  whole  of  said  tract  of  land  under  said 
deed  and  mortgage." 

That  prior  to  September  27,  1850,  Eiohard  White,  one  of 
said  plaintiffs,  and  his  then  wife^  Caroline  White,  who  waa 
the  mother  of  the  other  plaintiffs  aforesaid,  claimed  a  tra<^ 
of  six  hundred  and  forty  acres  of  land  that  included  the 
premises  in  controversy.  But  that  said  Caroline  departed 
this  life  on  the  twenty-sixth  of  September,  1850.  That  said 
Richard  White,  on  the  tenth  of  Ifovember,  1859,  elected  to 
take,  and  did  take,  the  south  half  of  said  tract,  containing 
three  hundred  and  twenty  acres,  being  the  south  half  of  the 
said  parcel  known  as  the  '^White  Donation  Claim."  And 
the  said  Bichard  White,  for  himself  and  the  heirs  of  said 
Caroline,  abandoned  the  premises  in  controversy. 

That  after  defendants'  said  purchase,  said.  Richard  White, 
on  the  twenty-second  of  September,  1862,  by  means  of  false, 
fraudulent  and  ex-parte  affidavits,  procured  a  donation  cer* 
tificate,  for  the  whole  six  hundred  and  forty  iacres,  to  be  is- 
sued  to  him  and  to  the  said  Caroline  White,  and  afterwards, 
and  by  means  aforesaid,  procured  a  patent  to  be  issued,  grant- 
ing the  south  half  of  said  tract  to  said  Richard,  and  the  said 
north  half  to  the  said  heirs  of  said  Caroline  White.  That 
this  defendant,  on  the  sixteenth  of  February,  1863,  com- 
menced a  suit  in  this  court  against  these  plaintiffs,  setting  up 
the  foregoing  facts  as  cause  of  suit,  and  said  plaintiffs  were 
duly  served  with  process  therein,  and  such  proceedings  were 
therein  had;  that  this  court,  on  the  twenty-second  day  of 
December,  1863,  rendered  a  decree  therein  decreeing  against 
these  plaintiffs:  "That  fill  benefit  and  advantage  of  said 
certificate,  or  any  patent  that  may  be  issued  in  purBoanee 
thereof,  be  vested  in  plaintiff  (this  defendant  meaning),  and 
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that  said  certificate,  or  any  patent  that  may  he  issued  in  pur- 
suance thereof,  he  adjudged  void  and  of  no  eflfect  as  to  said 
plaintiff  (meaning  this  defendant),  and  that  said  plaintiff 
(meaning  this  defendant)  be  adjudged  to  be  the  absolute 
owner  of  said  land  in  fee,  and  that  said  defendants  (these 
plaintiffs  meaning)  be  adjudged  to  have  no  right  thereto  or 
therein/*  The  answer  prays  that  plaintiffs  be  compelled  to 
convey  to  defendant  the  premises;  that  any  color  of  title 
which  plaintiffs  may  have  in  the  premises,  be  decreed  to  be 
held  for  the  benefit  of  the  defendant,  and  the  answer  con- 
dudes  with  the  prayer  for  general  relief. 

The  plaintiff  moved  to  strike  out  a  part  of  the  answer,  in- 
cluding copies  of  afiidavits  and  of  divers  other  papers  used 
and  filed  in  the  surveyor-general's  oflSce,  which  were  annexed 
to  and  declared  to  be  made  a  part  of  the  answer. 

The  court  held  that  some  of  the  matters  embraced  in  the 
motion  were  statements  of  fact  material  to  the  defense  set 
up,  and  for  that  reason  overruled  the  motion ;  but  expressed 
the  opinion  that  if  the  motion  had  pointed  to  the  copies  alone, 
the  motion  should  be  granted,  and  that  setting  forth  in  the 
pleadings  such  copies,  or  any  other  matter  that  is  merely  evi- 
dence, is  an  inconvenient  and  troublesome  practice  not  au- 
thorized by  the  Code. 

The  plaintiff  demurred  to  all  that  part  of  the  answer  that 
precedes  the  allegations  in  regard  to  a.  former  suit^  that  it 
^^does  not  constitute  a  defense  in  equity;''  and  to  so  much 
as  relates  to  the  former  suit,  "that  it  does  not  constitute  a 
suit  or  defense  in  equity,  and  if  pleadable  at  all  is  pleadable 
in  law;"  and  that  the  facts  thei^e  set  forth  are  the  same  facts 
stated  in  the  first  mentioned  part  of  the  answer. 

By  the  Court,  Upton,  J.  If  the  decree  that  the  defendant 
sets  up  is  effective  to  confer  the  legal  title  on  the  defendant 
at  the  present  time,  the  decree  is  a  good  defense  at  law,  and 
It  is  upon  this  idea  that  the  plaintiffs'  counsel  claims  that 
the  first  part  of  the  answer  is  bad,  being  an  attempt  to  set 
up  both  an  equitable  and  legal  defense  at  the  same  time. 
If  one  have  a  good  defense  at  law,  he  cannot  be  heard  to  set 
up  an  equitable  defense.    It  is  a  sifis  qua  non  in  an  equit- 
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able  defense^  that  the  plaintiff  has  no  deiFense  at  law.    t  am 
of  opinion  that  the  decree  is  not  available,  as  conferring  the 
""egal  title,  or  as  a  good  defense  at  law.     It  was  within  the 
power  of  the  cotirt  in  the  former  suit  to  have  compelled  the 
parties  who  are  now  plaintiffs  to  execute  conveyances,  but  the 
decree  stops  short  of  that    The  decree  seems  to  be,  in  fact, 
some'what  vague  if  not  contradictory  in  itself;  for  it  directs 
that  the  certificate  or  any  patent  issued  in  pursuance  thereof 
be  adjudged  void  and  of  no  effect.    The  theory  of  cases  where 
equity  has  relieved  a  rightful  claimant  under  a  patent  issued 
to  a  wrong  party,  is,  that  such  patent  is  effective  to  pass  the 
title  from  the  United  States, — but  the  patentee  is  held  to  be  a 
trustee  for  the  benefit  of  the  rightful  claimant.     The  case 
made  by  the  answer  warrants  the  defendant,  if  he  can  now 
show  that  he  is  entitled  to  the  premises,  in  asking  to  have  the 
decree  reformed  for  the  purpose  of  enabling  him  to  obtain 
the  legal  title.     The  material  facts  stated  as  new  matter  in 
that  part  of  the  answer  that  precedes  the  statement  of  a  form- 
er suit,  are  those  upon  which  the  former  suit  is  based,  and 
are  material  and  necessary  to  be  set  out  in  some  form  in  his 
present  answer,  if  the  defendant  would  show  a  case  in  the 
Mature  of  a  bill  of  review  or  bill  to  reform  the  decree.    These 
^^tetnents  of  fact,  with  the   allegations   in   regard   to   the 
-^J^er   suity    should    all  be  taken  as  constituting  but  one 


B  demurrer  was  overruled  and  the  plaintiff  filed  a  repli- 

^j^tion  putting  in  issue  much  of  the  new  matter  alleged  in  the 

^3''^^^^^Ty  and  stating  that  said  Richard  White  had  no  author- 

^^  "to  bind  the  other  plaintiffs  by  his  alleged  abandonment  of 

^e   X^x^mises. 

The  answer  was  filed  on  the  17th  of  May,  IBS*.    A  repli- 
cation  was  filed  May  19. 

^t;  the  October  term,  1869,  the  defendant  filed  an  affidavit 
gliowixig  that  said  S.  P.  Soule  resides  in  Washington  Terri- 
tory ;  that  in  August  last  the  defendant  sent  to  said  Soule  'a 
^lanlt  deed  to  be  executed  by  Soule  for  the  purpose  of  con- 
v^yitig  to  the  defendant,  in  fee,  the  premises  embraced  in 
tl:^^  xnortgage;  that  on  the  day  of  filing  the  affidavit  the  de-' 
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fendant  had  learned  for  the  first  time  that  the  deed  was  eze- 
outed  and  delivered.  And  the  defendant  moved  the  court  for 
leave  to  file  a  supplementary  answer.  The  plaintiff  opposed 
the  motion.  The  leave  being  granted,  the  defendant  filed  a 
supplementary  answer,  setting  up  that  for  the  purpose  of 
saving  the  expense  of  a  foreclosure  of  the  mortgage,  said 
Samuel  P.  Soule  and  his  wife  conveyed  said  prem- 
ises, in  fee,  to  this  defendant  on  the  6th  of  September 
1869. 

On  the  trial  the  only  material  question  of  fact  upon  which 
the  evidence  was  conflicting  or  doubtful,  was  the  date  of  the 
decease  of  Caroline  White,  the  wife  of  the  plaintiff  Richard, 
and  the  mother  of  the  other  claimants.  The  evidence  estab- 
lishes the  fact  that  her  decease  took  place  on  the  25th  or 
26th  day  of  September,  1850,  either  one  or  two  days  before 
the  passage  of  the  donation  act  The  evidence  shows  that 
Richard  White  and  his  said  wife  settled  upon  640  acres,  in- 
cluding the  land  in  controversy,  in  1844,  and  resided  upon  it 
and  cultivated  a  portion  of  it,  up  to  the  time  of  the  wife's 
death;  and  that  Richard  White,  with  his  children,  continued 
to  reside  in  the  same  house,  situated  on  the  south  half  of 
the  640  acres  up  to  1855  or  1858.  Richard  White  filed  a  no- 
tification for  himself  and  his  wife's  heirs  December  9,  1852, 
claiming  the  whole  640  acres.  He  was  afterwards  advised 
that  he  could  not  hold  more  than  320  acres,  in  consequence 
of  his  wife  having  died  before  the  passage  of  the  donation 
law;  and,  if  compelled  to  select,  he  preferred  the  south  half! 

At  the  land  office  an  indorsement  was  written  on  the  noti- 
fication previously  filed  by  him,  in  the  following  words: 

"To  C.  R.  Gardiner,  Surveyor-General  of  Oregon: 
Being  reduced  to  320  acres,  in  consequence  of  the  death  of 
my  wife  before  the  27th  of  September,  1850,  I  desire  to  re- 
tain the  south  half  of  my  original  daim, 

Salem,  I^ov.  10,  1859. 

RiGHABD    WHirB.** 

Said  Richard  White  testified  on  the  trial  that  the  indorse- 
ment was  written  by  the  surveyor-general  without  Whitens 
request,  and  being  advised  by  the  surveyorgeneral  that  it 
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was  necessary  for  him  to  sign  it,  he  did  so,  knowing  but  little 
about  his  rights  or  the  nature  or  effect  of  the  indorse- 
ment 

Soole  and  his  wife  settled  upon  the  north  half  March  27, 
1855^  filed  a  notification  and  settler's  oath  May  31,  1855, 
preliminary  proof  March  21,  1868,  and  final  proof  April  1, 

1859.  Soule  and  wife  deeded  to  the  defendant,  Nov.  17, 

1860,  one  part,  and  mortgaged  the  residue,  Imd  let  the  de* 
fendant  into  possession  of  the  whole  June  8,  1858.  Soule 
was  notified  at  the  time  of  his  settlement  by  the  plaintiffs  that 
the  land  was  claimed  by  them.  January  8,  1861,  an  orde^ 
was  made  at  the  land  oflSee,  that  said  Soule  appear  and  show 
cause  why  a  certificate  should  not  issue  to  Kichard  White 
and  the  heirs  of  Caroline  White. 

It  does  not  appear  that  either  the  defendant  or  Soule  was 
notified  of  the  order.  Proceedings  were  taken  at  the  land 
office,  upon  notification  filed  by  White  on  December  9, 
1852,  which  resulted  in  a  certificate  issued  September  22, 
1862,  to  Richard  White,  for  the  south  half  of  the  daim,  and 
to  the  hdirs-aMaw  of  Caroline  White,  for  the  premises  in  con* 
troyersy,  which  certificate  was  followed  by  a  patent,  issued 
September  11,  1865. 

The  case  was  argued  and  submitted  for  final  determina* 
tion,  on  the  pleadings  and  proof  & 

Upton,  J.,  filed  the  following  opinion: 

Before  examining  what  I  deem  the  merits  of  the  case^  it 
18  proper  to  refer  to  some  points  that  arose  in  the  course  of 
the  triaL 

The  deposition  of  Dr.  Barclay  was  taken,  out  of  court, 
before  the  trial  He  deposed  that  Mrs.  Caroline  White  de- 
parted this  life  on  the  twenty-sixth  of  September.  That  he 
noted  the  day  of  her  death  in  his  medical  day-book,  in  these 
words:  ''Mrs.  White  died  this  morning.''  The  answer  was  ob- 
jected to  as  incompetent  and  not  the  best  evidence.  On  cross- 
examination,  he  deposed  in  answer  to  interrogations,  '*I  have 
examined  the  memorandum  this  morning.''  ''Without  look- 
ing at  the  memorandum,  I  could  have  stated  the  fact,  but 
oonld  not  state  the  day  of  the  month.'^  ^  examined  the  mem- 
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orandum  some  years  agK>^  when  a  witness  in  the  same  matter, 
and  have  always  leooUected  the  day  and  date  since  that 
time/* 

The  witness  presented  the  book  to  the  plaintifPs  attorney 
at  the  time  the  deposition  was  taken. 

On  re-direct  examination,  the  witness  deposed:  ^I  made 
the  memorandum  on  the  day  of  the  occurrence.  Since  ex* 
amining  it>  I  know  that  the  death  occurred  on  the  twenty- 
sixth  of  September,  1850." 

The  plaintiffs  now  move  to  suppress  the  deposition,  be- 
cause of  the  witness  having  looked  at,  and  quoted  from,  a 
memorandum  that  is  not  now  produced. 

.  I  think  the  motion  to  suppress  the  deposition  should  not 
be  sustained.  If  the  book  had  not  been  produced,  the  reasons 
lor  the  motion  would  have  been  much  stronger.  Since  the 
taking  of  the  deposition,  the  production  of  the  book  is  within 
the  power  of  either  party ;  and  the  cross-examii^er  has  had  an 
opportunity  to  inspect  it  The  quotation  from  the  book  was 
not  competent  evidence,  but  it  was  not  asked  for  by  either 
party.  This  parol  evidence  of  the  contents  should  be  reject^ 
fd,  but  there  is  no  good  ground  for  suppressing  the  whole  de- 
position. The  fact  that  a  witness  has  refreshed  his  recollection 
by  exaiioining  a  niemorandum  recently  before  taking  the 
stand,  may  go  to  the  credibility  of  his  statements,  and  is  a 
proper  matter  of  cross-examination,  but  it  does  not  render 
him  incompetent. 

^  The  objection  to  the  supplementary  answer,  which  the 
defendant  has  been  permitted  to  file,  would  be  of  more 
weight,  if  the  plaintiffs  had  shown  that  they  had  been  misled, 
or  taken  by  surprise.  "So  objection,  that  the  previous  con- 
veyance from  Soule  and  wife  was  a  mortgage  and  not  an  ab- 
solute deed,  seems  to  have  been  made  in  the  previous  siiit^ 
nor  on  the  demurrer  in  thb  suit,  nor  until  after  leave  was 
asked  to  file  the  supplementary  answer.  The  mortgage  on 
the  one  part  of  the  premises,  accompanied  by  delivety  of 
possession,  seems  to  have  been  treated  by  all  parties  as  if 
it  was  a  conveyance  in  fee.  The  defendant,  from  the  first, 
had  an  unconditional  conveyance  of  one  part  of  the  subjeet 
matter  of  the  suit,  and'^  an  unconditional  conveyance  of 
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the  other  part  has  taken  the  place  pf  the  mortgage  ,x)eBdi9|; 
the  smty  I  tjunk  it  is  beyond  question  that  leaive  to  file  th6 
answer  was 'properly  granted 

As  to  the  alleged  abandolnment.  If  the  plaintiffs  0^etr  be- 
came entitibd  U>  the  land,  it  is  not  important  whether  or  not 
Jliehard  White  once  believed  that  he  and  the  other  plainii£b 
were  not  entitled,  or  if^iether  he  onoe  ahanddned  the  inten- 
tion of  proseeating  their  claim;  for  that  would  not  divest 
him  of  a  title  actually  acquired,  much  less  would  it  direst 
the  oth^r  plaintiffs.  If  the  plaintiffs  were  persons  entjKled  to 
claim  a  donation  under  the  donation  law,  the  legal  title  vest- 
ed in  them  on  the  passage  of  the  aet^  and  not  at  a  si^bsequent 
time.  (13  Pet  4f98.)  If  they  ever  had  the  legal  title;  the 
evidence  fails  to  show  that  it  has  been  divested  by  abandon- 
ment 

The  objections  made  to  the  mode  of  proofs  and  other  pre* 
liminary  steps  taken  by  White,  in  the  land  department,  are 
of  no  force,  betsause  the  patent  proves  the  regularity  of  all 
prellminaiy  proceedingal .  Ho&fnagle  v.  Anderson  (7  Wheatl 
214.)  T 

The  ease  on' its  knerits:  ^reeenta  but  two  or  thtee  questions 
for  consideration:  '    !    -^ 

First  Did  the  settler,  whosie  wife  Had  died  before  'Ihe 
passage,  of  the  donation  law,  and  the  ehildi:eh;of  the  deceased 
wife,'  becoiae  entitled  to  the  thtee  hundred  and  twenty  acres 
known  as  the  wife's  share  ?  • 

Second.  If  they  did  not,  and  were  persons  -not  author** 
ized  to  take  the  donation,  is  the  defendant  in  an  attitude  to 
raise  the  question  of  disqualification  t 

Thirds  Is  it  competent  in  this  proceeding^  to  reform  the 
decree  rendened  in  the  former  suit  t 

The  first  of  these  questions  was  substantially  determined 
by  the  supteme  court  of  the  territory  of  Oregon,  in  the  case 
of  Ford  V.  Kennedy,  1  Or.  166.  The  granting  clause  of  the 
donation  act  relied  upon  by  the  plaintiffs,  is  in  these  words, 
^'And  in  all  cases  where  such  married  persons  have  complied 
with  the  provisions  of  this  act,  so  as  to  entitle  them  to  the 
graAt,  as  above  provided,  whether  under  the  late  provisional 
govemmcint- of  Or^gon^  6i:  since, -and  either  sfaairhi^ve  died 
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before  patent  issaes^  llie  sumvor  and  children  or  heirs  d 
the  deceased^  shall  be.  entitled  to  the  share  or  interest  of 
the  deceased  in  equal  proportions.'^  That  ooart  said,  ^^The 
right  to  fake  donations  nnd^  that  section,  is  restricted  to 
persons  now  residing  in  said  territory,  or  who  shall  become 
residents  thereof,  on  or  before  the  first  day  of  December, 
1850.  ^Such,'  then,  in  that  clause  of  the  act,  relates  to  tlie 
foregoing,  as  well  as  to  the  other  qualifications  of  grantees 
lurder  that  section,  and  makes  the  dadse  mean  as  if  it  read, 
^n  all  cases>  married  persons  now  residing  in,  or  who  ahall 
become  resideiits.' "  The  court  refuses  to  give  the  aet  a 
retro^act^ve  effect,  or  to  adjudge  a  grant  to,  or  a  title  in,  per* 
sons  who  died  before  the  passage  of  the  act 

The  facts  of  the  present  case  differ  from  those  in  Ford  v. 
Kermedy,  in  that  the  husband,  as  well  as  the  wife  in  that 
ci»e,  died  before  the  passage  of  the  act  But  if  the  princi- 
ple there  announced,  is  correct,  it  is  fatal  to  the  position 
here  taken  by  plaintiffs'  counsel,  because,  unless  the  law  can 
have  a  retro-active  effect^  tiie  donee,  being  a  ^'single  man"  on 
the  day  the  act  passed,  and  not  since  married,  within  the  per- 
iod aUowed  for  taking  a  daim,  is  limited  by  the  terms  of  the 
act  to  320  acres. 

The  soundness  of  the  principle  there  announced,  is'  at- 
tacked by  the  plaintiffs'  attorney,  whose  argument  displays 
great  care  and  research  in  the  examination  of  the  subject 
He  claims  that  the  donation  law,  both  in  spirit  and  by  its 
terms,  recognizes  rights  acquired  under  and  sanctioned  by 
the  provisionar  government,  and  that  the  supreme  court  fell 
into  an  error  by  not  giving  sufficient  consideration  to  the 
expression,  ^^Whether  under  the  late  provisional  government 
or  since,"  and  to  the  situation  and  condition  of  the  territory 
and  its  inhabitants,  at  the  time  of  the  passage  of  the  act. 
With  that  opinion  standing  as  the  decision  of  the  supreme 
court,  it  would  be  supererogation  for  this  court  to  enter  into 
the  subject  further  than  to  say,  that  the  reasoning  of  the 
plaintiff's  coimsel  does  not  prevent  that  certainty,  and  that 
clear  conviction  of  error^  in  the  prior  adjudication  of  the 
point,  that  warrants  a  circuit  court,  in  departing  so  far  from 
the  rule,  riwre  decJM,  as  to  disregard  what  seems  to  have  been 
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contempoifa&eotis  confltruclion  by  the  land  department,  ad 
well  as  the  decision  of  the  highest  tribtmal  of  Uie  territory, 
and  to  be  in  accord  with  the  position  announced  by  the  Su- 
preme court  of  the  United  States,  in  the  case  of  Lownsdals 
V.  Parrishj  21  How.  290.  If  this  question  is  still  open  to  ex- 
amination, its  review  should  be  had  in  the  supreme  court, 
either  of  this  state,  or  of  the  United  States. 

The  second  question  ref^  to  the  right  of  the  defendant 
to  raise  th#  question  of  the  plaintiff's  disqualification.  There 
is  a  class  of  cases  where  land  has  been  erroneously  granted 
by  the  United  States  land  department  to  persons  not  qual- 
ified according  to  the  ^rms  of  the  acts  of  congress,  in  which 
third  persons  claiming  tlie  same  lands  as  haying  been  sulh 
sequently  acquired,  have  been  denied  the  right  to  plead  the 
disqualification,  upon  the  principle  that  it  is  a  matter  be- 
tween  the  patentee  and  the  government  only.  {Moore  v. 
Wilkinson,  18  CaL  478 ;  Terry  v.  Megerle,  24  %b.  609 ;  Curts 
V.  Barrel,  8  Sneed,  62.)  For  the  purposes  of  tbis  case,  it 
may  be  assumed  that  if  the  defendant  had  no  right  to  or  in- 
terest in  the  land,  when  it  was  granted  to  the  plaintiffs,  the 
defendant  cannot  raise  the  question  of  qualification  or  dis- 
qualification. '  But  if  the  defendant  tiien  had  a  right  to  claim 
it,  he  may  be  heard  to  defend  the  right ;  and  if  the  plaintiffs 
were  not  persons  qualified  to  claim  under  the  donation  law, 
his  standing  upon  this  question  depends  on  his  relation  to  the 
land  at  the  time  it  was  granted  to  the  plaintiffs.  As  has  been 
before  remarked,  the  donation  act  being  in  words  of  present 
grant,  operated  to  convey  the  title  at  the  time  of  its  passage 
to  the  person  possessing  the  prescribed  qualifications  and 
then  settled  upon  the  lands ;  but  one  not  qualified  took  noth- 
ing by  his  <ictudl  settlement  and  cultivaiion.  Whatever  color 
of  title  passes  to  such  unqualified  claimant  by  virtue  of  a  de- 
cision in  his  favor,  he  derives  from  the  action  and  decision  of 
the  agents  of  the  government  in  the  land  department.  In  this 
case  the  certificate  was  not  issued,  and  the  record  discloses  no 
decision  made,  until  September  22,  1862.  If  the  plaintiffs 
were  not  within  the  provisions  of  the  act,  they  acquired  no 
color  of  title  until  that  time.  The  land  up  to  that  time  ^vas 
government  land,  if  the  plaintiffs  were  disqualified.    If  the 
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defendant's  grantor  lawfully  settled  upon  the  premiaes  before 
it  had  heen  granted  to  another  hj  the  department  and  before 
it  was  claimed  by  a  qualified  settler,  his  settlement  and  culti- 
vation immediately  gave  him  an  interest.  {DoU  v,  Meador, 
16  CaL  295;  12  How.  76;  13  Pet  499.) 

His  settlement  being  made  before  the  certificate  issued, 
if  the  certificate  was  improperly  issued  to  another,  the  de- 
fendant became  so  connected  with  the  title  as  to  be  author^ 
ized  to  attack  the  certificate  and  the  patent,  if  one  was  im- 
properly issued. 

The  remaining  proposition  involves  a  question  of  practice 
upon  which  but  few  precedents  are  to  be  found,  arising 
since  the  enactment  of  state  codes  dispensing  with  bills 
of  review.  By  our  code,  ^377,  whatever  subject  matter 
cotild  formerly  have  been  presented  by  any  of  the  yarions 
formal  chancery  bills,  may  now  be  presented  by  an  "orig- 
inal suit."  And  if  the  subject  matter  constitutes  a  de- 
fense,, by  §§72  and  93,  it  may  now  be  presented  by  an  answer. 

Under  the  equity  practice^  a  party  claiming  what  is  claim- 
ed by  the  defendant  in  this  case,  would  have  resorted  to  the 
circuitous  method  of  filing  a  bill  of  review,  or  a  bill  in  the 
nature  of  a  bill  of  review;  (1  Paige,  200;  Coop.  Eq.  PL 
73 ;  2  John.  Ch.  E.  488 ;)  and  of  enjoining  the  action  at  law 
until  he  could  be  heard  in  equity. 

The  former  decree  was  rendered  on  the  twenty-second  of 
December,  1863,  and  the  patent  was  issued  to  the  plaintiffs 
September  11,  1865.  If  there  was  not  such  error  or  omis- 
sion, in  the  rendition  or  eiitering  of  the  decree  as  would  sus- 
tain a  bill  of  review,  the  defendant  being  cestui  que  trust  of 
the  premises,  and  without  any  other  means  of  obtaining  the 
legal  title  or  other  means  of  defending  himself  against  the 
acts  of  his  trustees,  would  have  been  allowed  to  file  his  sap- 
plemental  bill,  setting  up  the  issuing  of  the  patent 

The  plaintiffs  should  have  a  decree  for  the  parcel  of  land 
not  embraced  in  defendant's  deeds,  and  the  defendant  should 
be  decreed  the  residue  of  the  premises.  And  the  decree  of 
^December  22,  1863,  should  be  so  reformed  as  to  declare  the 
patentee  to  that  extent^  a  trustee  for  this  plaintiff^  and  the 
trustee  should  be  compelled  to  convey. 
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Oirenit  Court  of  Washington  County,  October  Term,  1889. 

WM.  WHITE  V.  J.  W.  THOMPSON,  NORMAN  MARr 

TIN  and BRIDGWATER 

BsouLAB  PioCBBS  PBOTVon!  AF  OmOEB.—An  attachment  issued  on  an 
insullcicnt  affidavit  will  protect  tbe  officer  who  served  it,  but  not 
the  par^  and  justice  of  the  peace  who  caused  it  to  issue. 

Jusncs's  DooKST  Entriks. — When  a  judgment  is  attacked  collaterally, 
a  court  will  not  look  outside  the  record  to  learn  that  the  appoint- 
ment of  a  special  constable  was  not  properly  made. 

EnriCT  OF  Apfeabiho. — When  at  docket  entry  shows  that  the  defend- 
ant appeared,  and  does  not  show  that  the  appearance  was  special, 
parol  evidence  will  not  be  heard  to  attack  the  judgment  collaterally. 

iDnc.^Withdrawing  defendant's  appearance  does  not  ^oust  jurisdiction 
of  the  person. 

EzEHFTiCN  FBOK  EXECUTION. — ^Property  cannot  be  recovered  as  ex- 
empt from  execution  ''unless  selected  and  reserved  by  the  judg- 
ment debtor,  or  his  agent,  at  the  time  of  the  levy  or  within  a  rea^ 
sonable  time  after  the  levy  shall  be  known  to  him. 

Idbic. — When  the  constable  was  about  to  levy  on  wheat,  and  the  defend- 
ant asked  him  to  levy  on  the  defendant's  team.  In  place  of  the 
wheat,  claiming  no  exemption,  the  levy  is  good. 

Action  for  damages  for  the  taking  and  detention  of  a  pSLXt 
of  horses,  the  property  of  the  plaintiff. 

The  answer  defends,  on  the  ground  that  the  property  was 
taken  under  an  attachment,  issued  by  the  defendant,  Martin, 
^0  was  a  justice  of  the  peaee,  in  an  action  for  $29,  com- 
menced before  him  by  defendant^  Thompson,  against  this 
plaintiff,  and  was  delivered  to  and  served  by  defendant, 
Bridgwater,  who  was  specially  appointed  by  the  justice,  to 
serve  the  attachment;  ai^d  alleges  that  eleven  days  after  the 
seizure,  Thompson  obtained  judgment  in  the  action  and  is- 
sued execution,  and  Bridgwater,  being  specially  appointed 
for  that  purpose,  levied  upon,  and  from  that  time  held,  the 
property  <^  an  execution. 

The  replication  denies  that  the  court  had  jurisdiction  of 
the  person  of  the  defendant,  jurisdiction  to  issue  the  attach- 
ment, tmder  the  judgment,  or  to  issue  the  execution;  and 
denies  that  the  attachment  was  duly  or  regularly  issued,  and 
makes  the  same  denials  in  regard  to  the  execution. 
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diction  of  the  peraon^  so  as  to  enable  the  coxu^  to  render  judg> 
ment  on  the  mcrita,  after  the  defendant  withdrew;  that  the 
defendant  should  show  a  case  within  sec.  120^  p.  605  of  the 
Code,  to  authorize  a  special  constable ;  that  th^  affidavit  was 
insufficient;  and  that  the  property  was  exempt  from  ex- 
ecution. 

W.  D.  Hare^  for  the  defendant. 

The  writ  protects  the  officer.  The  appearance  of  the  de- 
fendant is  shown  by  the  docket^  and  does  not  appear  to  be 
special  The  levy  on  Ihe  hotaea  was  made  at  this  plaintiff's 
request  He  did  not  demand  the  property  as  exempt  (Code 
sec  279.)  The  affidavit  for  attachment  is  colorable,  and 
sufficient  to  give  jurisdiction. 

Upton,  J.    The  following  rulings  were  made  in  the  case: 

The  affidavit  for  the  attachment  was  insufficient  to  confer 
jurisdiction  to  issue  the  writ 

The  writ  of  attachment  is  regular  on  its  face,  and  protects 
the  officer  when  sued  for  damages  only. 

The  order  appointing  Bridgwater  to  serve  process  is  in 
the  form  prescribed  by  sec.  120  of  the  justice's  act  The 
court  had  jurisdiction  to  pass  upon  the  necessity  of  the  ap- 
pointment, and  has  made  such  record  as  the  law  requires. 
When  a  court  has  acquired  jurisdiction  and  is  acting  within 
it,  error  will  not  be  presumed. 

There  being  no  fraud  alleged,  parol  evidence  is  not  admi^* 
sible  to  dispute  the  docket  of  the  justice  of  the  peace,  or  to 
so  explain  it  as  to  make  it  import  a  want  of  jurisdiction, 
when  on  its  face  it  imports  jurisdiction  of  the  person. 

The  docket  entry  is  evidence  that  the  defendant  appeared 
in  the  cause,  and  the  appearance  is  equivalent  to  service  of 
summons.  The  defendant's  withdrawal  from  the  cause  did 
not  oust  the  jurisdiction.  The  court  had  jurisdiction  to  ren- 
der judgment  and  issue  the  execution, 

A  void  attachment,  although  regular  on  its  face,  does  not 
protect  the  defendants  Thompson  and  Martin, 

Property  can  not  be  claimed  as  exempt  from  execution, 
unless  "selected  and  reserved  by  the  judgment  debtor  or 
his  agent  at  the  time  of  the  levy,"  or  before  sale  and  within 
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a  reasonable  time  after  the  levy  shall  be  known  to  hint.  It 
is  too  late,  for  one  knowing  of  the  levy  from  the  first,  to  set 
up  the  claim  after  sale.     (Code  sec.  279.) 

The  plaintiff  should  recover  from  the  defendants  Thomp- 
son and  Martin  for  the  detention,  from  the  time  of  tlie  seizure 
of  the  property  to  the  levy  of  the  execution. 

The  plaintiff  had  a  verdict  for  $24.00. 


droiit  OcNirt  tent  Mnltnoiiisli  Oomty,  HofsnilMr  Tsmiy  18O0L 

B.  S.  BOTDSTON  t.  J.  8.  GILTNER 

PiXAOiNG. — ^The  complaint  contained  the  following  statement:  'The 
fracture  was  a  simple  fracture,  and  one  that  could  easily  have  been 
reduced  and  caused  to  heal  and  become  strong  by  a  luif^eon  <3f  or- 
dinary skill,  by  ordinary  diligence  and  eare,*  and  the  statement  is 
not  denied  by^  the  answer."  Held,  that  it  is  admitted  that  the 
fracture  is  a  simple  fracture,  but  the  statement  that  the  injury 
could  have  been  cured,  eto.,  Is  a  oonduaion,  and  is  not  to  be  deemed 
admitted. 

BzFBBT — Opinion. — ^A  medical  expert  waa  not  permitted  to  give  his 
opinion  in  regard  to  the  skill  of  the  defendant,  but  was  allovred 
to  state  how  [with  what  degree  of  skill  1  the  defendant  performed 
a  certain  surgical  operation.     WiUiamM  v.  PoppleUm,  referred  to. 

BuBGEON,  DiscBBTiON  OF. — If  a  surgeou  purposely  refracture  a  broken 
arm  without  informing  the  patient  of  the  nature  of  the  operation, 
it  does  not  follow  from  that  fact  alone  that  he  was  guilty  of  bad 
•urgery. 

Gboss  Ionob^ngb. — But  if  the  arm  was  refractured  by  the  defendant 
because  of  gross  ignorance  or  the  want  of  ordinary  care  or  skill, 
that  act  of  itself  renders  the  defendant  liable. 

CoHFBOMiSB  Verdict. — Jurors  not  to  compromise  in  this  class  of  ettsss 
eontrazy  to  the  individual  juror's  convictions  of  the  truth. 

The  complaint  alleges  that  the  bones  of  plaintiff's  right 
arm  were  broken  about  midway  between  the  wrist  and  the 
elbow.  That  the  fracture  was  "a  simple  fracture,  and  one 
which  could  easily  have  been  reduced  and  caused  to  heal 
and  become  strong,  by  a  surgeon  of  ordinary  skill,  by- 
ordinary  diligence  and  care."  That  the  defendant,  as  a 
physician  and  surgeon,  undertook  the  case  for  hire,  and  that 
the  plaintiff  strictly  followed  the  directions  of  the  defend- 
ant   That  the  defendant,  *T)y  reason  of  gross  ignorance. 
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carelessnesB  and  inattention  to  his  duties  as  surgeon,  en- 
tirely failed  to  treat  said  limb  with  ordinary  surgical  ddll/^ 
md  l>7  reason  of  said  failure,  said  fracture  was  not  reduced 
and  said  bones  have  failed  to  unite,  ^^and  said  fore*arm  is 
^Tooked  and  deformed,  and  plaintiff  has  lost  the  use  of  said 

The  complaint  sets  out  loss  of  time  and  expenses  incurred; 
and  daintt  $10,000  damages. 

The  answer  denies  want  of  care,  skill  and  diligence;  de- 
nies ignorance;  denies  that  plaintiff  followed  defendant's 
directions ;  alleges  that  the  injury  was  treated  with  care,  ddll 
and  diligence ;  alleges  that  the  fracture  was  properly  reduced 
&nd  treated,  and  that  the  bones  of  the  arm  became  firmly  and 
properly  united,  and  that  in  that  condition  the  plaintiff  was 
discharged  from  defendant's  care,  and  that  ^'tbe  plaintiff  did 
^ot  in  divers  ways  and  at  divers  times  follow  the  directions  of 
*^^  defendant" 
^he  replication  denies  the  new  matter  alleged  in  the  aar 

^/:>o^emy  Shaiiuck  £  KUlin,  iox  the  plaintiff  i 

^ples  &  Moreland,  for  the  defendant 


le  case  coming  on  for  trial,  a  jury  was  impanneled,  and 
OB  ^>xxction  of  the  defendant,  all  witnesses^  except  medical 
exp^x^ts,  were  directed  not  to  be  present  at  the  examination  of 
oth-o^-  witnesses. 

e  plaintiff,  B.  8,  Boydrion,  sworn : 

'y  arm  was  broken  about  the  middle  of  August,   1868. 

At   "tlie  first  the  defendant  applied  a  splint     ♦    ♦    ♦    The 

fl^^^^xid  or  third  day  he  dressed  it  again  in  a  similar  manner. 

A  kittle  more  than  three  weeks  after  the  injury,  defendant 

*<^*^   the  splint  off  at  his  office,    examined   the   arm   partic- 

TUUirly^   and  said,   'It  has  commenced  to  heal.'     He  then 

i^^  it  up  in  a  hurry  and  went  away,  saying  he  would  be 

back  ill  half  an  hour.     He  came  back  in  half  an  hour  and 

took  the  bandage  off ;  the  arm  lying  along  on  the  table,  and 

w^  hand  feU  over  on  to  the   palm.      I   said  to  him,   *You 

6^^d  it  had  united'     He  replied^  fit  was  just  stuck'     I 
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If  the  fracture  is  very  oblique  it  will  be  more  difficult  to 
keep  the  bones  in  place/' 

Dr.  Chapman  testified ;  ^^  saw  the  plaintiff's  arm  nearly 
a  year  ago;  it  was  crooked.  He  was  at  work,  but  had  not  a 
good  use  of  it  My  mode  of  treating  such  a  fracture,  after 
reduction,  is  to  dress  it  in  splints,  putting  a  roller  bandage 
on  first,  then  splints  on  the  inner  and  outside  of  the  arm, 
and  bandage  outside  or  orer  the  splints/' 

Dr.  Wythe,  deposed:    **I  saw  the  arm  about months 

after  the  injury.    I  advised  that  it  be  broken  over  again.'' 

Burch,  Starr,  and  Hay,  each  testified  that  the  arm  was 
about  in  its  present  condition,  when  die  plaintiff  was  dis- 
charged from  treatment 

The  defendant.  Dr.  J.  8.  OiUner. — ^Testified  in  his 
own  behalf.  '^I  am  a  physician  and  sui^geon.  I  was 
graduated  in  1636,  kt  the  medical  college  of  Pennsylvania. 
When  called  to  treat  the  plaintiff,  I  reduced  the  fracture, 
and  applied  a  rdller  bandage,  commenced  bandaging  at  the 
fingers,  and  carried  it  up  towards  the  elbow,  then  applied 
splints  on  the  inner  and  outer  side  of-  the  fore-arm.  I  ap- 
plied a  compress  (made  by  wrapping  a  small  stick  witli 
doth)  on  the  inner  and  outer  side  of  the  arm,  under  the 
splints,  to  press  between  the  ulna  and  raiias.  When  the 
splints  were  wrapped,  I  placed  the  arm  in  a  sling,  with  the 
hand  in  a  position  between  supination,  and  pronation.  On 
the  morning  of  the  eighth  of  September,  plaintiff  came  to 
the  office,  and  the  bandages  were  loose.  I  examined  the 
arm ;  the  fractured  parts  were  in  proper  position,  and  were 
as  when  the  fracture  was  first  reduced.  I  saw  him  on  each 
alternate  day  after  that  On  the  twelfth  and  fourteenth  of 
September,  I  told  the  plaintiff  I  wanted  he  should  procure 
another  surgeon,  to  act  in  consultation  with  me ;  that  I  was 
not  disposed  to  take  the  risk  of  a  prosecution.  He  said  that 
if  I  did  the  best  I  could,  I  should  not  be  responsible  for  the 
result  I  took  off  the  wooden  splints  on  the  thirty-first  of 
October.  T^e  arm  was  then  straight,  and  in  proper  shape.  I 
then  dressed  it  again,  using  pasteboard  splints.  I  then  dis- 
charged the  plaintiff,  telling  him  to  wear  the  pasteboard 
splints  six  weeks.    Before  the  wooden  splints  were  taken 
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off,  plaintiff  told  m^  he  had  removed  the  I>aadageB^  becanae 
thej  were  painfuL  He  went  to  work  in  a  tin  shop  without 
my  knowledge.  Dr.  Wythe  being  consulted,  advised  with 
me,  the  support  made  of  tin«  The  ulna  and  radius  were 
both  fractured,  the  latter  obliquely.  If  the  bones  had  been 
grown  together,  they  could  have  come  to  their  present  posi- 
tion without  a  refracture.  But  not  so,  if  they  had  been 
joined  by  a  bony  union.    I  follow  Gross*  system.'* 

Dr.  Chapman,  called  by  def endant>  testified :  'TChere  are 
eases  where,  althoiigh  th,e  bones ;  Sife  in  proper  position,  a 
bony  or  osseous  deposit  will  not  take  place.  The  fiiBt  union 
is  cartUagmous;  after  a  loi^g  time  generally,  the  cartUaginr 
ous  deposits  will  gradually  assume  ia^  asseotis  character,  and 
may  in  time  become  Ixme." 

This  statement  was  objected  to,  and  the  plaintiff  moved 
to  strike  it  out^  cm  the  ground  that  the  plaintiff  alleges^ 
.(which  the  answer  does  not  deny),  that  the  fracture  was 
simple,  and  the  injury  one  that  cQuld  have  been  easily 
cured:  Held,  that  the  allegation  that  the  fractoxe  was  a 
^'simple  fracture,"  must  be  4^med  admitted,  but  the 
statement  that  the  injuiy  could  have  been  cured  by  ordinary 
care  and  surgical  skill,  is  the  statement  of  a  conclusion,  and 
cannot  be  treated  as  a  fact^  admitted  by  the  pleadings.  The 
motion  was  overruled. 

Dr.  B adman,  testified :  '^Absorption  may  take  place  after 
the  fractured  bone  has  united.  It  may  be  caused  by  too 
much  exercise,  by  physical  debility,  or  other  and  perhaps 
.oomplicated  causes*" 

Dr.  Loryea,  testified:  ^A  proper  degree  of  excitement  in 
the  system  favors  the  seci^tion  and  deposit  about  the 
place  of  fracture,  of  plastic  osseous  matter,  that  afterwards 
takes  the  consistency  and  form  of  bone.  But  if  the  system 
be<x>mes  too  much  excited,  amounting  to  inflammation^  the 
deposit  will  be  suspended.  If  Hie  excitement  ceases  and 
the  system  becomes  torpid,  that  will  also  suspend  such 
secretions.  My  opinion  is,  that  the  vlna  is  in  a  state  of 
osseous  union,  and  the  radius  in  a  state  of  catiilagyMus  vut- 
ion,  and  that  it  is  probably  the  union  of  the  two  bones  with 
each  other  that  now  prevents  the  ordinary  and  natural  mo- 
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tion  of  the  wrist.  What  union  there,  is,  i^  very  nearly  a 
bony  unioxL  When  the  rmlricioua  arte^  is  injured,  ossifica- 
tion will  he  tardy.'* 

Rev.  Mr.  Myers,  sworn:  Corroborated  the  statement  of 
Br.  Oiltner  as  to  the  mode  of  dressing  the, arm  in  the  first 
instance.  And  testified  that  both  arms  appeared  of  the  same 
length  at  the  time  defendant  was  discharged  from  treatment. 

P.  M.  Orey,  testified :  "On  one  occasion,  wh^i  the  defend- 
ant was  dressing  the  plaintiff's  arm,  the  plaintiff  said  he  had 
dreamed  and  hurt  his  arm  in  the  night.  And  that  th^  ban- 
dages had  become  loose.  About  the  time  the  defendant  was 
discharged  the  arm  was  strai^t  and  of  the  same  length  as 
the  other.  When  the  defendant  looked,  at  it  4ome  weeks  after 
that,  a  lump  was  on  it>  and  the  plaintiff  then  said  'it  was 
straight  when  the  splints  were  taken  off,'  and  that  the  lump 
^d  come  since.'  ^ 

Dr.  B.  OUsan,  testified :  *T,  have  been  acquainted  with  the 
defendant  and  his  {Hractice  four  or  five  years.  I  onioe  saw 
him  amputate  a  fore-arm." 

Question. — '^ave  you  known  enough  of  his  practice  to  be 
able  to  judge  in  regard  to  his  skill  as  a  surgeon,  and  if  yes, 
what  is  your  opinion  on  that  subject?" 

The  question  was  objected  to  as  incompetent  and  the  ob- 
jection sustained. 

Question. — "How  did  he  perform  the  surgical  operatLon 
you  have  witnessed !" 

The  same  objecticm  was  made,  but  was  overruled,  and  the 
witness  answered : 

"He  performed  the  operations  skillfully."  Witness  con- 
tinued— "If  this  fracture  was  properly  reduced,  and  if  a 
bony  union  then  took  place,  the  parts  might  acquire  their 
present  position  by  a  re-fracture,  or  possibly  by  re-absorption 
of  the  osseous  deposit  Cases  of  such  absorption  are  rare." 

Cross-examined. — After  a  firm  cartilaginous  union,  it 
would  not  be  likely  to  get  into  this  position,  but  if  the  union 
was  slight,  such  a  thing  would  not  be  very  uncommon  or  very 
improbable. 

Question.— '^f  the  arm  had  not  been  reduced  or  dressed 
with  splints,  what  would  have  been  its  present  condition  ?" 

Answer.— "The  same  as  it  is  now." 
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Mr,  Crouch,  testified:  "About  the  tenth  of  January,  I 
heard  plaintiff  say  his  arm  was  getting  along  pretty  well,  and 
that  he  took  the  splints  off  because  they  hurt  him  while  turn- 
ing the  crank  at  the  tin-shop." 

John  Kersher,  testified :  ^TCn  Karch  I  heard  the  plaintiff 
say  he  took  the  splints  off  because  they  hurt  him  when  he  was 
at  work." 

Parrish  CfUtner,  testified :  ''When  the  defendant  took  the 
wood  splints  off,  he  told  the  plaintiff  he  ought  not  to  work 
for  some  time.  My  father  (the  defendant)  measured  both 
arms  at  that  time ;  they  were  of  the  same  length.*' 

The  evidence  also  showed  that  the  plaintiff,  about  the 
time  or  soon  after  the  wood  splints  were  permanently  re- 
moved, commenced  to  exercise  the  arm  by  turning  a  light 
crank  of  a  machine  used  for  rimming  or  edging  small  tin- 
can  heads. 

The  plaintiff  testified  that  the  exercise  was  in  pursuance 
of  defendant's  advice  and  direction.  The  defendant  testified 
the  contrary.  The  plaintiff  testified  that  he  wore  the  paste- 
board splints  after  his  discharge,  and  while  exercising,  for 
some  weeks^  and  that  he  wore  them  until  they  were  literally 
worn  into  fragments.  Several  medical  experts  were  ex- 
amined as  to  the  probability  of  the  present  condition  of  the 
arm  being  produced  without  a  perceptible  and  painful  re- 
fracture,  if  osseous  or  cartilaginous  union  had  once  taken 
place,  while  the  fractured  parts  were  in  apposition.  But  no 
very  decided  opinions  were  elicited  on  that  point 


Upton,.  J,,  in  charging  the  jury,  after  stating  the  issues 
made  1^  the  pleadings,  explained  the  duties  and  liabilities 
of  physicians  and  surgeons,  substantially  as  in  the  case  of 
Heaih  v.  Qlisan  et  ai,,  the  judge  proceeded  to  say:  'T[f 
you  should  find  that  Dr.  Giltner,  the  defendant,  refractured 
the  arm,  it  does  not  follow  from  that  fact  alone  that  he  was 
guilty  of  bad  surgery.  Nor  does  it  follow  from  the  fact  that 
the  plaintiff  was  not  informed  what  the  surgeon  was  doinc: 
or  about  to  do.  If  you  find  from  the  evidence  that  the  arm 
was  purposely  refractured  by  the  defendant  under  circum- 
stances that  disclose  a  want  of  ordinary  care  and  skill  on  bb 
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part — or  that  he  refractnfed  it  improperly,  eithe^r  because 
of  grofis  ignorance  or  the  wwt  of  .ordinary  care  or  skill  on 
his  part,  that  act  of  itself  renders  the  defendant  liable.  But 
unless  you  do  find  from  the  evidence  both  liiat  the  defend* 
ant  refractuxed  the  arm,  and  that  it  was  the  result  of  a  lack 
of  ordinary  skill  or  care,  there  is  no  blame  to  be  attributed 
in  consequence  of  that  act,  and  your  inquiries  should  be  di- 
rected to  other  branches  of  the  case. 

Counsel  both  for  the  plaintiff  and  for  the  defendant  have 
remarked  upon  the  propriety  or  improprie^  of  what  they 
tenn  a  compromise  verdict  In  regard  to  that,  it  is  my 
duty  to  say  to  you,  that  jurors  should  carefully  and  patiently 
canvass  and  examine  all  the  evidence,  with  an  honest  and 
conscientious  effort  to  reconcile  any  differences  of  opinion 
they  may  entertain  of  the  truth  of  the  matters  put  in  issue* 
And  it  is  sometimes  the  case,  when  only  dollars  and  cents 
are  involved,  when  it  is  probable  the  exact  truth  can  never 
be  known,  and  where  there  is  an  honest  difference  of  opinion 
among  jurors,  as,  for  an  instance,  when  the  matter  between 
the  parties  is  the  state  of  their  accounts,  which  have  been 
loosely  kept,  and  there  is  doubt  as  to  the  true  balance,  that 
concessions  may  be  made  for  the  benefit  of  both  parties, 
which  are  not  fully  in  accord  with  the  individual  juror's  view 
of  the  facts  proved.  But  in  this  class  of  cases,  each  party  has 
a  right  to  insist  that  the  jury,  and  each  juror,  should  render 
a  verdict,  if  at  all,  literally  '^according  to  the  law  and  the  evi- 
dence, as  given  on  the  trial.'* 

When  a  man  enters  upon  a  trade  or  profession  for  his 
life's  business,  he  stakes  the  efforts  of  a  lifetime  in  building 
up  for  himself  a  character  and  a  name  in  that  trade  or  pro- 
fession; and  if  the  plaintiff's  case  is  not  established  by  the 
proofs,  the  defendant  is  entided  to  a  verdict  at  your  hands, 
which  you  have  no  right  to  withhold  from  him.  But  if  the 
defendant  assumed  to  act  in  a  profession  of  which  he  is 
grossly  ignorant,  or  if,  after  undertaking  the  grave  responsi- 
bility of  treating  the  plaintiff's  broken  limb^  he  has  failed 
to  treat  tlie  ease  with  that  ordinary  care  and  skill  that  every 
one  has  a  right  to  expect  of  his  physician  and  surgeon,  and 
has  thus  deprived  the  plaintiff,  for  the  rem9iad!Qr  of  his  life, 


126  City  op  Poktland  v.  Whittle.       [8  OregoD 

_ 

of  the  proper  use  of  his  right  hand,  your  verdict  should  com- 
pensate the  plaintiff  for  the  injury  he  has  sustained,  and 
place  a  mark  on  the  defendant's  professional  standing  that 
time  will  not  efface. 

The  jury  rendered  a  verdict  for  the  defendant 


MultnpQiah  Circuit,  Noyember  Term,  1860. 

THE  CITY  OF  PORTLAND  v.  JOHN  WHITTLR 

DsDiCAlTON.-^'Wheti  the  owners  of  land  lay  it  off  into  blocks  and 
streets,  and  Rell  lots  abutting  on  a  stteet  so  laid  off,  90  that  the 
street  is  a  convenience  to  the  purchasers  of  the  lots,  those  acts 
amount  to  a  dedication  of  such  street. 

Dedication  Binds  Pubchascbs. — Such  persons,  and  all  persons  subse 
quently  claiming  under  them,  are  bound. 

Not  Revocabue. — When  the  land  is  dedicated  by  the  owners  and  be- 
comes a  street,  the  subsequent  assent  of  such  owners,  that  it  should 
be  used  as  a  public  square,  would  not  change  its  character  from 
that  of  a  street. 

OiTT  Council. — If  the  locus  in  quo  is  a  street,  an  order  of  the  dtj 
council  directing  it  to  be  fenced  up  is  void. 

In  form  this  was  an  action  for  a  violation  of  city  ordinance 
No.  321,  which  provides  against  breaking  "any  gate  or  fence 
placed  around  any  public  square'^  of  the  city  of  Portland. 
It  was  tried  in  the  recorder's  court,  and  judgment  being  had 
against  the  defendant,  he  appeals  to  this  court 

David  Logan,  Esq.,  for  the  defendant,  admits  that  the 
defendant  forcibly  broke  the  gate  and  entered  upon  the 
premises  in  question;  namely,  the  ground  commonly  called 
"the  public  square,"  situated  between  Madison,  Salmon, 
Third  and  Fourth  streets  in  the  city  of  Portland.  But  he 
says  the  gate,  and  the  place  upon  which  the  defendant  so 
entered,  was  on  a  public  street  called  "Main  street,"  which 
runs  through  and  over  the  centre  of  the  said  ground  called 
the  public  square.  That  the  officers  of  the  city  had  unlaw- 
fully caused  a  fence,  and  the  said  gate,  to  be  erected  acroes 
said  Main  street.  That  the  entry  was  made  in  the  course  of 
defendant's  lawful  use  of  said  street^  without  unlawful  d»- 
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sign  or  intent^  and  for  the  pttrpoee  of  testing  the  question 

whether  the  place  of  said  entr^  is  a  public  street  of'  the  city 
or  a  public  square  of  the  dty.  ^ 

(7.  A.  Dolph,  Esq.,  city  attorney,  for  the  plaintifiF,  claims 
that  the  ground  in  question  is  a  public  square.  He  also 
claims  that  the  question  whether  it  is  lawfully  so  or  riot 
cannot  be  tried  here;  that  the  city  council  are  clothed  withr 
discretion  to  the  extent^  that  if  they  erroneously  erected  such 
fence,  it  is  not  the  right  of  an  indiyidual  tor^noveitbyforce. 
The  plaintiff  introduced  city,  ordinance  No.  148,  passed 
October  22,  1863,  directing, the- ground  ta  be  fenped.  De- 
fendant adinits,  that  the  city*  council  directed  the  fencie  and 
gate  to  be  erected,  and  that  B^id  council  also  approved  and 
accepted'the  work. 

The  proof  abows  that  the  title  of  the  city  to  the  premUe^k 
rests  Upton  dedication  made  by  the  owners  of  the  soil,  there 
being  no  deeds  of  conveyance  and  no  written  evidence  of 
right  in  the  city,  except  certain  maps  made  by  the  owners 
of  the  soil  at  the  laying  out  of  the  city  into  town  lots;  that 
at  the  time  the  proprietors  of  the  soil  laid  out  the  surroimd-; 
ing  grounds  into  Uocfas  and  tpwn  lots,  for  the  purpose  o£ 
sale,  the  noapa  used  by  them .  represented  the  premises  in 
question  as  ooiisietrng  of  two  blocks,  numbered  53  and  54, 
each  two  hundred  feet  square,  and  separated  from  each 
other  by  a  street  sixty  feet  wide,  running  through  said 
premises,  marked  "Main  street;**  that  said  maps  were  pubr 
licly  used  and  kpown  in  the  city;  that  upon  such  representa- 
tions made  by  the  proprietors  of  the  soil,  said  surrounding 
grounds  have  been  by  them  sold  as  town  lots;  thjat  many  o| 
the  lots  so  sold  abut  upon  Main  street  ;*  that  the  city   au* 

•  Note. — The  maps  or  town  plota  lifted  by  the  proprietors  and  thosd 
ccupying  lota  as  earl^  as  1850,  represented  Main  street  extending 
through  the  premises  jn  question.  These  maps,  which  were  relied  upon 
as  authentic  and  approved  by  the  oily  council  as  late  as  1856,  Kpre- 
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sented  several  public  squares,  which  the  city  holds  in  difTerent  parts  of 

Dy  virtue  6f  dedication  by  owners  of  tiM 

different  from  that  on  any  other  lots  or  blocks,  and  blocks  53  and  54 


the  tO"wii,  and  claims  Dy  virtue  6f  dedication  by  owners  of  the  soiL 
All    these  squares  are  denoted  on  said  maps  by   a   particular   color» 


have  the  same  coloring  on  these  maps  that  is  used  to  denote  the  oihev 
public  squares.  But  the  space  in  controversy,  sixty  feet  wide,  is  left 
bot^veen  these  two  blocks  uneolored,  and  is  represented  as  a  street 
passinff  between  these  twp  blodks,  and  marked  '^Main  street"  on  said 
r^ap ^ :  and  blocks  53  and  64  are  marked  200  feet  square  and  surrounded 
on  all  <&ide^'by  black  Hdm,  aeparating  those  blocks  from  said  Main  street 
in  the  same  mode  as  from  other  streets. 
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tborities  accepted  of  the  sidd.dedicatiaa  as  made  and  evi- 
denced by  said  maps,  and  with  a  knowledge  that  the  same 
proprietors  of  the  soil  who  made,  the  said  maps  and  the  said 
dedication,  had  sold  divers  city  Ibts  abutting  on  said  Main 
street — there  being  no  evidence  of  any  title  in  the  city  or  in 
the  public  to  the  premises,  except  that  of  the  dedication 
aforesaid.    The  case  was  submitted  to  the  jury. 

Upton^  J.  instructed  as  follows: 

If  you  find  that  the  whole  premises  enclosed,  including 
blocks  53  and  54  and  the  space  between  them,  marked  on  the 
map  "Main  street,**  is  one  public  square,  not  subject  to  a 
right  of  way  from  east  to  west  through  the  middle  of  it,  the 
plaintiff  is  entitled  to  a  verdict. 

If  you  find  there  are  two  public  squares  within  the  endo* 
sure,  and  that  Main  street  is  a  public  street,  leading  through 
the  premises  in '  question,  your  verdict  should  be  in  favor  of 
the  defendant. 

When  a  man  or  company  of  men  6wn  land,  and  lay  it  off 
iirto  blocks  and  streets,  and  sell  lots  abutting  on  a  street  so 
laid  off,  so  that  the  street  is  a  convenience  to  the  purchasers 
of  the  lots,  those  acts  amount  to  a  dedication  of  the  land  so 
laid  off  into  streets,  and  the  persons  so  laying  it  off  can  not 
recall  it  or  in  any  manner  prevent  its  being  used  as  streets. 

Such  persons  are  barred  or  estopped  by  their  acts,  and 
all  pel^sdns  or  corporations  subsequently  claiming  under 
them  are  equally  bound. 

If  the  city  derives  ita  title  fr<mi  Lownsdale,  Coffin  and 
Chapman,  or  from  either  of  them,  and  that  part  of  the 
premises  on  which  the  gate  was  placed  was  dedicated  as  a 
street  before  or  at  the  time  the  city  became  owner  of  the 
blocks  53  and  54,  the  city  can  not  now  claim  that  it  is  not 
a  street. 

If  the  owners  of  the  soil  once  dedicated  it,  and  it  became 
a  street,  their  subsequent  assent  that  it  should  be  used  for 
a  public  square,  would  not  change  its  character  from  that  of 
a  street 

If  the  place  in  question  was  a  public  square  and  not  a 
street,  the  acta  of  the  city  council  in  r^ard  to  it  are  valid. 
But  if  it  was  a  street,  the  ooimcil  had  no  authority  to  order 
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it  fenced  up,  snd  in  tint  case,  finy 'order  of  the  efiy  edrindB 
directing  it  to  be  fenced  np  is  void. 

The  Jury  rendered  a  verdict  for  the  dpfendant  ...The 
plaintiff  mo^ed  for  a  new  trial,  and,  after  ar^mnent,  the  bbo- 
tion  was  overruled  and  judgment  rendered  in  favor  of  the 
defendant 
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FcaaKajmxmB  or  Mobtqaos,  Emor  or— Where  S.  oonveyed  land  to  A. 
and  took  back  a  mortgage  for  the  purchase  money  which  was  ^uly 
recor^d,  and  A.  mortgaged  i^e  same  land  to  B.,  and  the  latter 
mojtgage  vras  also  duly  recorded. ',  And  aftef wiirda  S.  foreclosed  <ldi 
mortgage  without- making  B.  a  party  tq  the  su^t  of  foreclosnref  afM| 
S.  purchased  the  premises  tmder  the  decree  of  forecloeure,  and  reg;- 
ularly  obtlained'hte  sheriff's  <^eed  under  the  decree,  and  then  sold 
and  conveyed  to  H*  The  title  of  Bl  isfubjeot  ^'thc  mortgage  exe- 
cuted by  A.  to  B.  ,  .   t    '  1  .     '      ', 

Pabtiss  on  Fokeczjosube. — When  the  statute  is  silent  as  to  the  nec<^ 
sity  of  making  a  junior  mortgagee  a  party,  the  rule  applieii 
that  all  incuiTibrancerp,  aa  well  ae  t%Q  mortgagor,  should  be  maA 
parties,  if  not  as  indispensable,  at  least  as  proper  -parties  ta  tll^ 
suit,  whether  they  are  prior  or  subsequent  incu^ibrancers. 

Idek.— ^If  any  incumbrancers,  whether' ^rior  or  subsequent,*  are'  not 
made  parties,  the  decree  of  forpcloqure  does  not  bind  theia. 

Leoai.  Tituc  or  Mobtgagob. — Equity  of  redemption  defined.  Our  wfft' 
tem  has  so  changed  the,  la^,  that  the,  mortgagor  retains  the  ,rlght 
of  possession  and  the  legal  title. 

RxDZKPTioN. — The  eqtiity  of  redemption  cannot  be'  cut  off,  unless  by  ths 
intervention  of  a  court  or  ^y  an  actual  conveyance  by  the  mortga- 
gor- 

Idem. — ^It  feannot  be  divested  by  a  suit  to  which  the  mortf;agee  Is  a 

stranger.  "^ 

ioBU. — The  statute  defining  the  mode  of  redemption  does  not  create  tbs 
equity  of  redemption.  It  only  defines  the  mode  in  which  that  right 
is  to  be  exercised. 
JuinoB  Mobtoaoeb. — ^A  junior  mortgagee  is  not  so  far  bound  by  a'  dm< 
cree  rendered  without  notice .  to  him,  as  to  be  compelled  to  apply 
by  bill  for  leave  to  redeem.  But  he  may  resort  to  the  ordinary 
mode  of  foreclosure  as  if  no  sale  had  been  made. 
Aoooui«T.~*If  the  rule  foToiavly  bound  the  party  not  serrvd,  .to  sbids 
**by  the  account,"  unless  he  could'  ahqw.  fraud  or  ooUusioiiy  tt  df^ 
not  follow  that  his  right  tq  redeem  was,  cut  off.  ,      r^ 
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JItafllB. — ^When  tiie  holder  of  the-  senior  mortage,  purebawd  the  prem- 
iaes  under  the  decree  of  iorecloeure^  and  aoquiied  the  legal  title, 
the  equity  which  he  preTiously  held,  would,  hy  etrict  rules  of  l&w» 
be  deemed  merTged  in  the  legal  title. 

Xfffli» — But  it.  hp»  long  been  the  praetiei  ia  eourta  of  BcpAby  to  hold  Aib 

,  ;x  k|p4^uid  eqjiitable  title  distinct,  although  both  were  vested  in  the 
same  person^  when  it  can  be  clearly  gathered  fr<»n  aU  the  proceed- 
ings that  such  was  the  intention  of  the  holder  when  he  acquired 
the  legal  title.  And  whenever  the  nature  of  the  case  shows  that 
such  severance  of  the  1^1  and  equitable  title  is  evidently  to  the 
interest  of  the  holder,  such  intention  will  be  presumed. 

PUOBETT.— On  a  foreclosure  of  a  junior  mortgage,  the  proceeds  will 
jM^pVMT  fint,  to  sktisly  tikA  prior  mbrll^aKe^  seooM/thoi^miM' 
mortgage;  and  the  residue  to  the  holder  of  the  legal  title. 

IiiTKBisT.-r-rAt  9ote, .  mad^  ^m » the  jp^age  x>|  -the'  stMtiqte  prescribing 
rates  of  interest  which  calls  for  three  per  cent,  per  month,  will  be 

enforced  according  to  the  terms  of  the  note. 

.A  ot   '  •    '   »     '  •'      •     • 

^\;THia  is  a  sikit  to  foreclose  a  mortgage,  ezeouted  on  the 
tMehtieth  of  JnnOy  1859,  by  CSndnnatas  ^ultz  tuid  his  wife, 
i;6'tHi^  plaintiff,  to  secure  the  payment  of  $500,  two  years 
from  its  date,  with  interest,  at  three  pw  cent  per  month. 

On  the  seventh  day  of  the  same  month,  said  OinoinnatiiB 
Shultz  had  purchased  the  lands  thus  mortgaged,  from  James 
B,  Stephens,  and  had  given  his  note,  payable  in  ninety 
days, '  for  $400  of  the  purchase  m<«iey  and  interest  Said 
Stiidtz  and  his  wife  then  executing  a  mortgage  on  the  same 
bndSi  to  James  B.  Stephens^  to  secure  the  $400  and  interest, 
which  mortgage  was  recDrded  on  the  twentieth  of  June, 
1«59. 

The  mortgage  from  Shultz  and  wife,  to  the  plaintiff,  was 
duly  TecOrded  on  the  twenty-'first  of  June,  1859. 

In  Octiober,  185^,  Stephens  commenced  suit  of  fore- 
closure, to  recover  th^  $400  and  interest,  making  said  Cm* 
cinnatus  Shultz  and  Mary,  his  wife,  defendants,  and  omit- 
tirig  the  subsequent  mortgagee,  L.  Besser,  and  on  flie  twenty- 
third  of  November,  1859,  obtained  a  decree  of  sale,  to 
satisfy 'principal  and  interest^  then  amounting  to  $434.60» 
On  the'  thirty-first  of  December,  said  Stephens  purchased 
the  block  under  said  decree,  for  $620,  and  received  a  sheriff's 
deed  on  June  3S,  1860,  duly  approved  by  the  court^  and 
caused  the  stone  to  be  recorded. 

On  the  twentieth  of  December,  186(),  said  Stephens  and 
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his  wife,  conveyed  tbe'  premises  to  Maiy  White,  and  her 
deed  was  msorded  September  25,  1865,  On  the  thirtieth 
of  October,  1866,  said  Mary  White  and  her  husband,  W. 
L.  White,  conveyed  the  premises  to  the  defendant,  James  C. 
Hawthorne. 

On  the  thirtieth  of  January,  1867,  the  plaintiff  filed  his 
bin  in  this  suit^  against  said  Shultz  and  wife,  and  said  J.  0. 
Hawthorne  to  foreclose  the  junior  mortgage. 

The  cause  wa3  submitted  on  the  pleadings  and  written 
evidence. 

* 

Mitchell,  Dolph  and  8n^ith,  for  the  plaintiff. 
J.  H.  Beed,  for  the  defendant 

tTpTON,  J.  The  controverted  questions  in  tliis  case,  arise 
from  the  failure  to  make  Besser^  the  junior  mortgagee,  a 
defendant  in  the  original  foreclosure  suit^  instituted  by 
StephenSw 

The  statute  in  foroe  prior  to  1862  was  silent  as  to  the 
necessily  of  making  a  junior  mortgagee  party  upon  fore- 
doeure,  and  the  general  rule,  as  stated  in  Story  on  equity 
pleadings,  ^  198,  ^^That  all  incumbrancers,  as  well  as  the 
mortgagor,  should  be  made  parties^  if  not  as  indispensable, 
at  least  as  proper  parties  to  such  a  bill,  whether  they  are 
prior  or  subsequent  incumbrancers,'*  was  then  undoubtedly 
applicable. 

But  counsel  in  the  argument  of  this,  case  differ  radically 
from  each  other  in  defining  the  position  and  rights  of  one 
who  is  *'not  an  indispensable  party,''  and  as  to  the  effect  of 
omitting  to  make  such  an  one  a  defendant  The  plaintiff 
claims  that,  if  omitted,  he  is  in  no  case,  and  in  no  way, 
bound  by  the  decree.  But  the  defendant  urges  that  he  is 
bound  by  the  decree,  and  can  only  attack  the  proceedings  on 
the  grounds  of  fraud  or  collusion ;  and  he  refers  to  a  note  ap- 
pended to  §  1 98  Story's  Eq.  PL,  and  numerous  English  cases 
there  cited,  to  the  effect: 

Ist.  '^That  mortgagees  have  been  allowed  to  foreclose  in 
the  aJtmsnce  of  subsequent  incmnbrano^rs.'^ 

2d.    ''That  the  decree  is  not  oonelusive  upon  subsequent 
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mortgagees  who  are  absent,  and  that  upon  proof  of  coUusion 
they  have  been  allowed  to  open  the  account/* 

From  these  and  other  authorities  introduced  by  the  de- 
fendant,, he  ai^gues  that  nothing  else  would  be  left  to.  the 
junior  mortgagee  who  is  not  served,  but  the  privilege  of 
opening  the  account  on  proof  of  frcmd  or  collusion.  And 
that  in  every  other  respect  his  position  would  be  tilie  same 
as  if  he  were  served:  that  his  right  to  redeem  would  oease 
sixty  days  after  a  confirmation  of  sale,  or  under  the  act  of 
1864,  three  months  after  the  day  of  sale. 
.  The  authorities  cited  in  the  note  are  not  accessible  to  ns, 
and  the  inference  sought  to  be  drawn  does  not  necessarily 
arise  from  the  language  of  the  note. 

It  may  be  a  sound  rule,  that  the  junior  mortgagee,  not 
served,  should  be*  boui^id  by  the  ckccount,  unless  he  can  show 
fraud  or  coUusion,  and  yet  it  may  not  follow  that  his  right  fo 
redeem  is  forever  cut  off  by  a  proceeding  in  ?  which  he  ^^as 
not  a  party,  and  of  which  he  had  neither  actual  nor  construe* 
tive  notice. 

The  construction  thus  placed  upon  the  lax^guage  of  the  note 
is  also  in  direct  opposition  to  th^  text  with  which  it  is  cited. 
For  the  learned  author  says  in  the  ssjoae  section :  '^f >  in* 
deed,  any  incumbrancers  (whether  prior  or  subsequent)  are 
not  made  parties,  thq  decree  of  foreclosure'  does  not  l^nd 
them,  as  also  a  decree  of  sale  would  not** 

Formerly,  on  the  execution  of  a  mortgage,  the  legal  title 
and  the  right  of  possession  passed  to  the  mortgagee. 

The  mortgagor  retained  an  interest  in  the  premises,  lyat 
it  was  simply  a  right  to  redeem —  a  right  lying  dormant  in 
him  for  the  present,  but  which  by  payment  and  discharge  of 
the  debt,  would  ripen  into  a  power  in  him,  to  demand  and 
have  the  legal  title  by  a  reconveyance.  From  the  meagre* 
uess  of  this  interest,  and  for  the  want  of  a  more  appropriate 
designation,  the  estate  or  right  remaining  in  the  mortga^r 
was  called  "the  equity  of  redemption."  The  name  indicates 
in  a  marked  manner  the  nature  of  the  right  or  property 
remaining  in  bim.  Yet,  intangible  as  was  his  right  or  in- 
terest, it  was  capable. of  subdiviai<mby  the  ezecutioA  o£  oiie 
or  more  junior  mortgagee.     In  which  case,   the  original 
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mortgagor,  who  Iiad  already  divested  himself  of  the  legal 
title  by  conveying  an  estate  in  fee  to  the  first  mortgagee, 
could,  by  the  execution  of  a  subsequent  mortgage,  convey 
that  which  was  theoretically  treated  in  some  respects  as  a 
legal  title,  and  which,  by  the  action  of  the  subsequent  or 
junior  mortgagee,  might  be  converted  into  a  legal  title.  For 
it  gave  to  the  latter  the  right  to  redeem  from  the  prior  mort- 
gagee, .and  to  entitle  himself  to  have  the  possession  and  to 
hold  the  legal  title  subject  to  the  original  equity  of  redemp- 
tion. 

Our  system  has  so  changed  this  class  of  contracts,  that 
the  mortgagor  retains  the  right  of  possession  and  the  legal 
title.  But  we  still  call  the  interest  remaining  in  him  "The 
equity  of  redemption."  We  still  respect  the  aphorism 
'*Once  a  mortgage  always  a  mortgage,"  and  under  the  law, 
the  equity  of  redemption  can  not  be  barred,  brought  to  an 
end,  or  cut  off,  unless  by  the  intervention  of  a  court,  or  by 
an  actual  reconveyance  by  the  mortgagee.  Before  any  fore- 
closure takes  place,  the  junior  mortgagee  occupies  an  inters 
mediate  position  in  point  of  priority,  or  of  superiority  of 
right,  between  his  mortgagor  and  the  mortgagee  under  the 
senior  mortgage.  For  the  junior  mortgagee^  by  taking  the 
mortgage,  voluntarily  accepted  a  security  which  is  subordi- 
nate to  the  rights  of  the  latter,  and  the  original  mortgagor, 
V  S^^^g  ^^  mortgage,  has  consented  that  all  the  interest 
which  remained  to  him,  after  he  executed  "the  first  mortgage, 
should  be  subjected  to  the  rights  of  the  junior  mortgagor. 

Virtually  the  mortgagor  has  made  a  conditional  assign- 
ment to  the  junior  mortgagee  of  all  his  interest  in  the  prem- 
ises, intended  to  be  valid  and  binding  on  him  until  he 
redeems  and  cancels  the  junior  mortgage.  This  includes, 
among  other  rights  with  which  it  clothes  the  jimior  mort- 
gagee, that  of  redeeming  from  the  prior  mortgage,  and  of 
svbstiiiding  himself  in  the  place  of  the  prior  mortgagor  as 
the  party  having  the  right  to  redeem. 

How  far,  then,  is  the  prior  mortgagee  bound-  by  this 
transfer,  made  subsequent  to  his  mortgage  ?  Every  system 
of  jurisprudence  recognizes  in  the  mortgagor  the  power  to 
make  a  valid  and  effectual  assignment  and  disposition  of  all 
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his  interest'  in  the  mortgaged  premises.  His  assignee  has  the 
right  to  redeem,  and  must  be  made  a  party  to  the  suit  in 
order  to  foreclose,  and  the  rule  goes  so  far  as  to  declare  it 
unnecessary  to  make  the  mortgagor  a  party  after  he  has  abso- 
lutely transferred  all  his  interest  to  another. 

The  mortgagor's  interest  being  assignable,  as  a  whole,  it 
would  seem  to  follow  that  any  lawful  assignment  of  a  part 
of  his  interest,  would  clothe  the  assignee  with  similar  rights 
pro  tanto.  If  the  mortgagor  should  assign  one  of  several  par- 
cels mortgaged,  or  an  undivided  part  of  the  whole,  I  think  it 
cannot  be  argued,  either  upon  authority,  or  the  reason  of  the 
matter,  that  the  assignee  could  be  barred  of  his  ri^t  to  re- 
deem,  without  n^aking  him  a  defendant 

He  stands  as  a  substitute  for  the  mortgagor,  having  8a<^ 
an  interest  as  the  whole  world,  including  the  mortgagee,  is 
bound  by  if  chargeable  with  notice. 

While  such  assignee  of  the  legal  title,  is  a  substitute  for 
the  assignor,  the  junior  mortgagee  is  not  absolutely  sub- 
stituted, but  he  is  conditionally  substituted,  and  placed  in 
the  intermediate  position  above  suggested,  of  whidi  position, 
by  force  of  the  recording  act^  the  whole  world  is  bound  to 
take  notice. 

The  same  principles  and  reasons  that  will  reach  the  case 
of  an  assignee  of  the  whole  of  the  mortgagor's  interest,  and 
entitle  him  to  a  standing  in  court,  wiU  also  reach  the  junior 
mortgagee. 

This  right  cannot  be  denied  to  him,  on  any  snpposablo 
ground,  except  that  the  priQr  mortgagee  acquired  such  rights 
and  power  over  the  premises,  that  the  mortgagor  could  not 
make  a  subsequent  mortgage. 

If  the  mortgagor  can,  without  the  mortgagee's  consent, 
make  a  junior  mortgage,  having  the  force  and  effect  to  make 
the  junior  mortgagee  a  redemptioner,  and  which,  upon  being 
recorded,  has  the  effect  to  notify  the  whole  world  of  a  right 
of  redemption  existing  in  the  junior  mortgagee,  it  foUo^va 
that  he  cannot  be  divested  of  this  right  in  a  suit,  to  whidi  he 
is  not  a  party. 

The  argument  of  defendant,  that  the  statute,  in  regard  to 
the  time  and  mode  of  redeeming  after  sale  upon  ezecutioD, 
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has  abolished  all  existing  rules  as  to  the  rights  of  redomp: 
tion,  although  plausible,  is  without  foundation.  The  right 
to  redeem  is  an  incident  of  the  original  mortgage*  Ji 
existed  in  the  mortgagor  as  soon  sb  the  first  mortgage  wap 
executedi  subject  only  to  the.  maturing  of  the  note.  It  so 
existed,  liable  to  pass  by  assignment  to  his  grantee.  And 
it  existed  in  his  grantee  as  an  equitable  right,  from  the  time 
of  the  grant  to  him,  whether  the  assignment  is  made  by  an 
absolute  deed  or  by  a  mortgage.  The  statute,  instead  pf 
creating  a  right  to  redeem,  only  relates  to  the  modje  in 
which  the  right  may  be  annihilated.  The  statute  does  away 
with  the  idea  of  a  strict  foreclosure^  and  substitutes  the 
process  of  sale ;  and  it  expands  the  lifetime  of  the  equity  of 
redemption  to  a  certain  time  after  the  sale,  or  after  its  con- 
firmation«  The  right  to  rede^n  cannot  be  said  to  be  in 
any  sense  the  creature  of  the  statute,  and  there  is  no  rea- 
son, based  upon  such  an  idea,  for  construing  the  statute 
strictly  as  against  that  right  To  aigue  that  die  statutory 
provisions  settle  this  question,  is  to  beg  the  question;  for 
the  construction  of  the  statutory  provisions  which  declare 
who  may  redeem,  so  far  as  they  relate  to  a  party  not  served 
with  process,  depends  entirely  on  the  original  question  with 
which  the  argument  commenced;  that  is,  whether  one  who 
was  not  served  is  barred  of  his  equity  of  redemption  by  a 
sale. 

The  next  question,  I  think  one  of  more  difficulty ;  that  is» 
whether  the  junior  mortgagor,  not  having  been  served,  should 
be  so  far  bound  by  the  decree  as  to  be  compelled  to  apply  by 
bill  for  leave  to  redeem  from  the  prior  mortgage,  or  whether 
he  may  proceed  in  the  ordinaiy  mode  to  foi^ose  his  mort- 
gage. 

In  favor  of  the  former  position,  the  defendant  cites  th« 
ease  of  Bank  of  United  Slates  v.  Carroll  et  al.,  4  B.  Monroe, 
40.  That  case  differs  from  the  one  before  us  in  the  very 
important  particular,  that  the  subsequent  mortgage,  or 
rather  trust  deed,  was  a  secret  conveyance,  of  which  the 
prior  incumbrancer  had  no  notice  until  after  the  foreclosure 
and  sale  to  him  under  the  prior  trust  deed*  I  think  it 
would  not  be  contended,  ttat,  if  in  this  case  the  prior  mortr 
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gagee,  had  no  notice  of  plaintifTs  mortgage  until  after 
his  purchase  under  the  decree  of  foreclosure,  the  defendant's 
title  would  be  subject  to  the  plaintiffs  claim.  Under  that 
view  the  case  last  cited  is  not  in  point 

*  The  next  case  cited  is  that  of  Wood  v.  OMy,  11  Paige, 
'400.  The  case  rests  upon  the  construction  of  certain  statutes 
providing  for  notice  in  the  nature  of  lis  pendens  and  their 
effect,  and  affords  very  little  aid  in  determining  what  is  a 
correct  rule  in  the  absence  of  statutory  directions. 

'  The  conclusions  drawn  from  Lowd  v.  Carpenter,  2  P.  WilL 
482,  that  lis  pendens  is  tantamount  to  actual  notice,  are  ap- 
plicable only  to  deeds  and  incumbrances  executed  pending  the 
litigation. 

In  Hains  et  dl.  v.  Beach  et  aX.,  2d  John  Ch.  469,  it  is  laid 
down,  ks  well  settled,  that  "to  a  bill  for  foreclosure  and  sale 
of  mortgaged  premises,  all  incumbrancers  or  persons  having 
to  interest  emsting  at  (he  commencement  of  the  suit,  subse- 
quent as  well  as  prior  in  date  to  the  plaintiff's  mortgage  must 
be  made  parties,  or  otherwise  fhey  will  not  be  bound  by  the 
decree." 

'  It  may  safely  be  said  that,  except  when  changed  by 
statute,  this  has  been  the  rule  from  that  day  to  the  present. 
'Nor  is  the  essence  of  tiie  rule  changed  by  the  code  (sec  411). 
^Tersons  having  a  ^ribr  lien''  may  be  omitted ;  T)ut  in  that 
case  they  are  not  bound  by  the  decree.  (8  J(^  Ch.  460 ; 
« lb.  460.) 

•  If,  then,  it  be  tnie  that  mortgagees,  not  made  parties,  are 
not  bound  by  the  decree  so  far  as  to  be  barred  of  their  right 
to  redeem,  is  there  any  established  rule  that  places  them  on 
a  different  footing  from  a  subsequent  purehaser  of  the  legal 
title,  or  circumscribes  their  rights,  because  of  the  foredosnre 
to  which  they  are  not  made  parties  t 

.  In  VanderJeamp  et  oZ.  v.  Shelton,  11  Paige,  28  the  question 
whether  such  junior  mortgagee  is  driven  tp  his  bill  to  re- 
deem was  directly  presented  and  was  very  fully  examined, 
and  chancellor  Walworth  was  very  clearly  of  opinion,  that 
the  right  of  the  junior  mortgagee,  not  made  a  parly,  oould 
iiot  be  affected  by  a  sale  on  foreclosure  —  that  be  was  not 
required  to  file  a  bill  to  redeem — but  that  his  proper  remedy 
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was  by  foreclosure  of  his  mortgage.  It  is  there  held  that  a 
purchase  by  the  junioit  mortgagee  on  fpredosu^e  of  his  mort- 
gage did  not  impair  the  lights  of  the  subsequent  mortgagee 
not  served,  .  .  .     .  -  . ' 

In  this  case,  when  Stephens,  the  grantor  of  the  defendant^ 
Ha\irthome,  purchasecf  under  the  diectee  in  his  favor,  '^Bii 
only  obtained  by  the  purchaae  the  interest  which  Shult*  and 
wife  then  had  in  the  premises*':  He  obtained,  it  is  true,  the 
legal  title,  but  it  was  the  legal  title  subject  to  the  i^lflintifiPs 
mortgage. 

It  was  formerly  the  doctrine  that  in  such  a  case,  his  equit: 
able  title  merged  in  the  legal  title  upon  his  purchase,  the  ef- 
fect of  which  would  be  to  give  the  plaintiffs  mortgage  prior^ 
ity  to  the  defendant's  entire  interest;  and  such  would  be  the 
rule  now  if  the  subject  were  under  consideration  in  a  court 
of  law. 

But  it  has  long  been  the  practice  in  courts  of  eijuil^  to 
hold  the  legal  and  equitable  title  distinct,  although  both  were 
vested  in  the  same  perison,  wherever  it  could  be  clearly  gath- 
ered from  all  the  proceedings  that  such  was  the  intention  of 
the  holder  when  he  acquired  the  legal  title.  And  whenever 
the  nature  of  the  case  shows  that  such  severance  of  the  legal 
and  equitable  titles  is  evidently  to  the  interest  of  the  holder, 
such  intention  will  be  presumed.  (Roberts  ads.  Jackson,  1 
Wend.  4Y8;  James  v.  Morey,  2  Cow.  246,  284,  800,  Oard- 
ner  v.  Aster,  8  John.  Ch.  58 ;  Cooper  v.  Whitney,  3  Hill,  95.) 

If  these  views  are  correct,  the  plaintiff  has  a  lien  upon  the 
moi^aged  premises  for  the  principal  of  the  note  with  interest 
at  the  rate  specified  from  the  date  of  the  note. 

A  decree  must  be  entered  in  his  favor  directing  a  sale  of 
the  premises.     And  the  proceeds  must  be  applied — 

First — To  the  payment  to  defendant  Hawthorne  of  prin- 
cipal and  interest  on  the  $400  note  given  to  J.  B.  Stephens ; 

Second — To  the  payment  of  principal  and  interest  of  the 
note  held  by  the  plaintiff;  and, 

Third — The  residue  paid  to  the  defendant,  Hawthorne.* 

*  This  ease  haying  been  taken  to  the  supreme  court  on  appeal  from 
the  whole  of  the  decree  was  tried  de  novo  on  the  original  evidenoe,  ai^ 
the  tenn  held  September,  1869.  The  supreme  court  affirmed  the  decree 
of  the  circuit  court.  No  written  opinion  having  been  filed  in  that  courts 
the  case  does  not  appear  in  the  published  reports  of  its  proceedings. 


188  McCall  v.  Elliott.  [3  Oregoii 


Circuit  Court  for  Multnomah  County,  November  Term,  1869. 

M.  S.  McCALL  y.  S.  K  ELLIOTT.    ^ 

BOBDSN  or  Pboov — ^Agent  must  Disclose  Ageitot. — If  the  defendant 
pleads  that  he  made  the  contract  as  agent  of  another,  and  not  as 
principal,  and  issue  is  joined,  it  devolves  on  the  defendant  to  show 
that  he  so  contracted,  and  that  the  plaintiff  had  notice  oi  the 
agency. 

The  plaintiff  sues  for  the  value  of  work  and  labor  done  by 
him,  as  civil  engineer. 

The  answer  is  to  the  effect  that  the  work  was  done  for  the 
Oregon  and  California  R.  R  Co.,  and  not  for  the  defendant ; 
and  that  the  plaintiff  agreed  to  do  the  labor  for  such  instruc- 
tions in  the  art  as  should  be  imparted  to  him  in  the  course  of 
the  work.  . 

The  replication  denies  the  allegations  of  the  answer;  ajid 
the  cause  was  tried  by  jury. 

The  plaintiff  proved  tliat  the  work  was  worth  $50  per 
month. 

.  The  defendant  proved  that  the  citizens  of  Marysville,  Cali- 
fornia, in  the  year  1863  raised  money  by  subscription,  and 
placed  it  in  the  hands  .of  the  defendant  to  meet  the  expenses 
of  a  preliijjinary  survey  of  the  route  since  known  as  the  line 
of  ^e  Oregon  and  California  ^Railway.  ^  That  with  a  corps  of 
engineers  and  assistants,  of  whom  the  plaintiff  was  one,  the 
defendant  surveyed  the  said  line  from  Marysville  to  Oregon. 
That  the  plaintiff  was  then  learning  the  business  of  a  civil 
engineer.  The  evidence  was  conflicting  as  to  whether  the 
parties  made  a  special  agreement  as  to  the  mode  of  compen- 
sation, and  as  to  whether  it  was  understood  by  the  plaintiff 
that  all  parties  engaged  in  the  work  would  rely  upon  sub- 
scriptions for  compensation,  or  upon  a  company  that  was  then 
being  organized. 

Upton^  J.  instructed  the  jury  that  the  burden  of  proof 
was  on  the  defendant  to  show  that  he  contracted  as  agent 
for  others  in  employing  the  plaintiff,  and  that  the  plaintiff 
had  notice  of  audi  agency ;  and  that  the  plaintiff  was  entitled 
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to  a  verdict^  unless  the  proof  either  showed  such  agency  and 
such  knowledge  on  the  part  of  the  plaintifi  of  the  defendant's 
being  agent^  or  established  the  making  of  the  special  con- 
tract as  to  the  mode  of  compensation,  which  ia  set  forth  in 
the  answer. 

The  plaintiflF  had  a  verdict 


Cireait  Oonrt  for  Multiiomah  County,  November  Term,  1860. 

LTMAN  WILLIAMS  v.  EDGAR  POPPLETOK 

MAznucncB — ^PLEAomo. — ^In  a  civil  action  for  alleged  malpractice, 
when  the  character  of  the  wound  is  atated  in  iht  answer,  and  the 
8ta,tement  is  not  disputed  by  the  replication,  the  plaintiff  will  not 
be  permitted  to  prove  that  the  woimd  was  not  of  the  character 
alleged  in  ^e  answer. 

EzFEBTS — ^Techitigal  WoRDS.-^Thc  Opinion  of  an  expert  may  be  taken 
upon  the  meaning  of  technical  words  used  in  the  pleading,  but  not 
on  the  construction  of  the  pleading. 

Reputation. — ^The  defendant  should  not  be  allowed  to  prove  what  is  his 
reputation  for  skill  in  his  profession. 

Qpnnoir.— Nor  is  the  opinion  of  another  physician  to  be  taken  as  to 
whether  the  defendant  is  a  skillful  surgeon,  but  the  witness  may 
state  facts  within  his  knowledge  as  to  the  defendant's  skill. 

Rib  OiSTAS.— a  coilsiiHatlon  held  on  occasion  of  the  alleged  improper 
treatment,  is  to  be  treated  as  a  part  of  the  rM  getftae,  and  may  be 
given  in  evidence. 

CoNSULTATioNB. — Consultations  on  other  occasions  are  not  admissible. 

8T8TEM8  i3sr  Pkaotioc. — If  the  treatment  is  in  accordance  with  a  recog- 
ni0^  system  of  surgery,  it  is  not  for  the  court  or  jury  to  undertake 
to  determine  whether  that  system  is  the  best,  nor  to  decide  ques- 
tions of  surgical  science  upon  which  surgeons  differ  among  them* 

Idem. — ^It  is  sufficient  if,  the  practitioner  follow  a  Icnown  and  reoog- 
nized  system. 

Judgment  of  Subgeon. — When  a  skillful  and  careful  surgeon  exercises 
his  best  judgment  in  a  case  of  doubt,  he  can  not  be  held  responsible 
for  a  want  of  success. 

CoNsiDEBATiON. — The  release  of  a  doubtful  claim  is  a  sufficient  consid- 
eration to  uphold  a  counter-release  of  a  claim  for  damages. 

Idem. — Parol  evidence  may  explain  a  writing  as  to  the  consideration 
expressed  therein,  and  the  actual  consideration  may  be  proved. 

MiBTAKB  Hf  A  Receipt. — When  a  settlement  has  taken  place  and  writ- 
ten receipts  have  been  given,  if  an  item  has  been  omitted  by  mis- 
take, the  mistake  may  be  proved  by  parol;  but  if  the  item  was 
thought  of  at  the  time  by  both  parties,  or  by  the  party  who  ob- 
jects to  tbe  settlement,  a  receipt  in  full  must  be  held  to  inohide 
the  item. 
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New  Trial — Conflictino  Evidewce. — Where  there  was  some  evid«ioe 
tending  to  show  the  dannages  to  be  the  amount  fonnd,  the  court 
refused  to  set  aside  the  verdidt  and  <  grant  a  new  trial. 

YE^DiCT-^AccEPniro  Jvbob. — Where  both  parties  voluntarily  accept  a 
juror  who  declares  that  he  has  formed  a  decided  opinion  on  the 
merits  of  the  case,  the  party  asking  to  set  aside  the  verdict  for 
insufficiency  of  the  evidence,  should  present  a  clear  cats. 

Receipt,  ExpiAnncD  bt  Pabol. — ^Parol .  evidence  of  the  surrounding 
circumstances  is  admissible  to  show  that  a  particular  cause  of 
action  is  not  included  in  a  general  receipts 

Th^  ^8  an  ..action  for  cialpriactice.  The  complaint  charged 
negligence  and  want  of  care  and  skill,  on  the  part  of  the  de- 
fendant as  a  physician  and  surgeon^  in  llie  treatment  of  the 
plaintiff,  for  an  iijjury  the.  plaintiff  had  received  at  his  ankle 
joint     The  plaintiff  claimed  $20,000  damages. 

The  answer  denied  negligence,  want  of  skill  and  care,  and 
alleged  that  defendant  treated  the  plaintiff  for  the  alleged 
injury  with  care,  skill  and  diligence. 

The  answer  alleged  that  when  the  defendant  undertook  the 
treatnaent,  the  plaintiff  was  suffering  from  ''an  almost  fatal 
injury;  that  plaintiff's  leg  had  received  a  wound  known  in 
surgery  as  a  coinpoimd,  comminuted,  complicated  fracture  of 
[at]  the  ankle  joint,  the  joint  being  completely  dislocated, 
the  ligaments  and  tendons  torn  and  separated,  and  the  bone 
badly  crushed,  attended  with  all  the  secondary  symptoms 
which  usually  result  from  such  an  injury.'*    (a) 

The  answer  also  alleges  that  "on  the  twenty-fifth  of  Feb- 
'  ruary,  1869,  said  plaintiff  and  said  defendant  had  a  full  ad- 
justment and  settlement  of  all  claims  and  demands  between 
them,  and  the  said  defendant  then  and  there  released  to  the 
said  plaintiff  all  claims  and  demands,  including  a  demand 
for  professional  services  a?  physician  and  surgeon  done  and 
performed  for  plaintiff  and  his  family  before  that  time,  and 
then  justly  due  and  owing  from  plaintiff  to  defendant, 
amounting  to  a  large  sum,  to  wit :  $200,  for,  and  in  full 
satisfaction  and  discharge  of,   all  demands  of  the  plaintiff 


<a)  This  description  of  the  injury  is  copied  literally  from  a 
plaint  sworn  and  filed  by  this  plaintiff,  Williams,  in  an  action  which  he 
had  previously  brought  against  one  East  to  recover  damages  for  oceaa- 
ioning  the  fracture  of  his  limb.  It  is,  probably,  for  this  reason  that  tlia 
replication  is  silent  on  the  subject.  The  limb  having  been  ampu- 
tated above  the  knee,  and  the  foot  dissected,  it  Is  now  said,  tliat  if 
there  was  any  fracture  it  was  but  a  slight  comminution. 
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Against  the  defendant,  including  all  damages  in  the  complaint 
mentioned,  and  which  said  release  of  this  defendant,  he,  the 
said  plaintiff,  then  and  tliere  accepted  and  received,"  of  and 
from  this  defendant,  in  full  satisfaction  and  discharge  of 
all  demand,  against  this  defendant,  including  all  damages  in 
the  complaint  alleged,  and  thereupon  releases  the  saitoe/' 

The  repli(^ion  denies  all  the  defendant's  allegations  in 
regard  to  a  settlement  and  release. 

Copies  £  Moreland,  for  the  plaintiff. 
MUchell,  Dolph  &  Smith,  for  the  defendant 

At  the  preceding  term  the  jury  failed  to  agree,  and  the 
case  is  now  brought  on  for  re-trial. 

The  evidence  shows  that  plaintiff  was  injured  at  the  ankle 
joint  by  being  thrown  from  a  wagon;  and  that  the  defendant 
and  Dr.  Chapman  were  called  to  the  case  soon  after  the  in- 
jury, and  after  reducing  th6  dislocation  and  adjusting  the 
parts,  the  limb  Was  dressed,  being  supported  by  roller  ban- 
dages, with  a  splint  at  the  bottom  of  the  foot,  and  a  splint 
adjusted  to  the  inner  side  of  the  limb.  The  limb  was  then 
placed  by  the  two  surgeons  in  a  fracture  box  extemporized 
for  the  occasion. 

The  two  surgeons  visited  the  patient  on  the  following  day, 
after  which  the  defendant  alone  treated  the  case. 

The  defendant  testified  that  M  a  visit  made  three  days  af- 
ter the  accident,  he  found  that  the  limb  was  much  swollen, 
with  evident  signs  of  threatened  mortification  over  the  in- 
ternal mgHioliSj  the  feeling  being  doughy  and  the  limb  in  a 
state  of  extreme  congestion.  At  this  visit  the  defendant  took 
off  the  splint,  relieved  the  limb  from  pressure,  and  placed  it 
upon  a  support,  made  by  inverting  an  ordinary  deal  box 
about  20  X  10  X  7  inches  in  its  dimensions.  The  upper  sur- 
face of  the  inverted  box  being  so  cut  as  to  form  a  hollow  or 
groove,  to  receive  the  leg  and  permit  the  heel  to  rest  with- 
out pressure ;  the  bottom  of  the  foot  being  supported  against 
a  board  fastened  to,  and  projecting  above  the  box.  There 
was  much  conflicting  evidence  as  to  the  manner  of  fastening 
the  piece  of  board  to  the  box.      Similar  supports  were  sub- 
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stituted  frequently  during  the  treatment.  The  limb  was 
eventually  amputated  above  the  knee  after  the  defendant  had 
ceased  to  treat  the  case.  At  the  time  of  the  amputation, 
which  was  some  five  or  six  months  after  the  accident^  the 
wound  was  not  healed  and  the  bones  at  the  point  of  injuiy 
were  in  a  diseased  state*  The  foot  had  taken  permanently, 
a  prone  position,  and  the  tibia  and  fibula  at  tl^r  inferior  ex- 
tremities had  become  much  diseased^  affected  with  cares,  and 
somewhat  wasted. 

The  treatment  most  complained  of,  was  the  manner  of  sap- 
porting  the  limb. ,  The  propriety  of  removing  the  supports, 
and  allowing  the  limb  to  be  without  splints  or  fracture-box, 
on  iixe  third  day  from  the  accident^  was  also  attacked;  but 
the  course  pursued  on  the  third  day  was  sustained,  by  the 
opinions  of  the  surgeons  who  testified,  as  correct  practice  un- 
der the  circumstances. 

The  defendant  offered  in  evidence  a  receipt  given  him  by 
the  plaintiff,  purporting  to  be  in  full  of  all  demands. 

In  the  course  of  the  trial  the  following  rulua^  were  made 
and  the  rulings  excepted  to: 

The  plaintiff  offered  to  prove  that  the  wound  was  only  a 
dialocation. 

The  defendant  objected  that  the  character  of  the  wound 
is  admitted  by  the  pleadings,  and  that  at  least  a  compound 
fracture  is  admitted. 
•  The  objection  was  sustained. 

The  plaintiff  asked  a  medical  expert:  *1b  there  any  such 
thing  known  in  surgery  as  a  fracture  of  an  ankle  joint  I" 

The  defendant  objected  that,  if  this  is  more  thu  verbal 
criticism,  the  question  calls  for  the  opinion  of  the  witness 
upon  the  construction  of  the  pleadings.  The  objecticMn  was 
sustained. 

The  plaintiff  also  asked :  'Is  there  any  sack  injury  known 
in  surgery  as  that  described  in  the  answer  f ' 

The  defendant  objected  as  before,  and  on  the  ground  that 
the  replication  admits  that  the  injury  in  this  case  is  the  same 
that  is  described  in  the  answer. 

Held :  That,  although  it  is  competent  to  take  the  opini<Hi 
of  experts  upon  the  meaning  of  any  of  the  technical  terms 
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used  in  the  pleadings^  for  the  infordiatioia  of.  tke  eoiurt^jyet 
the  question  in  its  present  form  is  inadmissible. 

'  A  medical  witness  stated  that  he  had  been '  acquainted 
with  defendant  and  with  his  praciSde  Bis  a  surgeon  for' sev- 
eral years.  He  was  asked  by  the  defendant:  "What'Ts 
defendant's  reputation  for  skill  in  his  profession  f '  This  w^ 
objected  to  as  incompetent,  and  the  objection  Vas  sustained. 

The  defendant  asked :  '•What  do  yon  know  of  yoar  own 
knowledge  of  his  skill  P 

The  plaintifF  objected,  that  lihe  question  calls  for  the  opin- 
ion of  the  witness  on  facts  that  are  not  disclosed  to  the  jury. 
The  'court  admitted  the  question,  but  informed  the  witness 
that  he  was  not  to  state,  in  reply,  matters  of  opinion. 

The  witness  testified  that  he  had  been  associated  with  de- 
fendant in  difficult  sufgiCal  cases ;  and  he  was  asked  by  the 
defendant  to  state  any  facts  within  his  knowledge  going  tb 
show  whether  or  not  defendant  was  a  skillful  surgeon. 

*rhe  same  objection  was  made  and  overruled ;  and  the  wH)- 
ness  described  sevehral  surgical  cases  in  whidi  he  had  sefen 
the  defendant  operate,  and  testified  that  the  defendant  per- 
formed each  of  the  operations  skillfully. 

The  defendant  being  a  witness,  hiscounsel  asked:  ^'When 
you  arid  Dr.  Chapman  made  your  first  visit  and  were  in  con- 
sultation upon  the  cafee,  wTiat  was  said  or  advised  b^  yoiii*- 
self  and  Dr.  Chapman  in  the  course  dt  the  consultation  5n 
regard  to  the  proper  mode  of  treating  the  'dasfe  I" 

The  plaintiff  objected  to  the  question  as  irrelevant  and  in^ 
competent. 

By  the  court :  '*If  the  plaintiff  claims  that  the  treatment 
on  that  occasion  was  improper,  I  think  the  consultation  may 
be  treated  as  of  the  res  gesta,  and  what  was  advised  may  be 
given  in  evidence." 

The  plaintiff  disclaimed  objection  to  the  treatment  on  that 
occasion,  and  the  objection  was  sustained,  (b) 

(b)  The  evidence  is  too  voluminous  to  be  inserted.  Many  medical 
witoessee  were  examined  at  lengfch,  upon  niod««  of  treatment,  causes 
of  anchilosis  and  on  other  subjects,  and  there  was  much  conflicting 
testimony  of  other  witneBnee  ab  to  the  mode  of  supporting  the  limb 
resorted  to.  The  dissected  bones. of  the  amputated  limb  ^ad  been  ex- 
hibited to  the  itiry  on  the  fofmef  trial,  and  had  been  examined  by  some 
of  the  experts  before  testifying,  but  thie  hsnm  ^«re  V^  ici)idilt«l  io  tbf 
jury  at  tJie  present  triaL 
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JJ^pTon,  3.  instracted  the  jury  as  follows : 

I  Gentlemm  of  the  Jury:  In  this  case  I  am  reqiUTed  to  re- 
duce tiie  chai^  to  writings  and-  will  proceed  to  read  to  yon 
0Qcb  instractions  as  to  the  law^  as  seem  necessary  to  a  proper 
^determination  of  the  case. 

•  It  is  a  rnleof  law  that  any  material  fact  stated  in  the 
ifpmpl^aiQt'and.not  denied  in  tbe^  answer  is  admitted  by  the 
defendant^  and  any  such  fact  stated  in  the  answer  and  not  de- 
nied, by  the  replication  is  admitted  by  the  plaintiff  to  be  true. 
In,  regard  to  facts  so  admitted  in  the  pleadings?  neither  party 
(is  at  liberty  *on  the  trial  to  gainsay  or  contradict 

It  is  the  duty  of  the  ccnrt  in  this,  as  in  all  cases?'  to  con- 
st^e  the 'pleadings  and  to  determine  what  the  issues  are,  or 
in*  other  words,  what  is  admitted  an<L  what  is  in  dispute  be- 
,tween  the  parties. 

In  thi^  case  what  is  said  about  the  name,  nature  a&d  char- 
acter of  the  injury  is  not  denied,  and  is  therefore  to  be  taken 
jas  true.  It  is,  consequently,  admitted  in  this  case,  both  by 
the  plaintiff  imd  defendant,  that  the  injury  which  the  de- 
fendant was  called  upon  to  treat  was  of  the  kind  which  the 
answer  declares  it  to  be. 

It  is  important  that  you  understand  clearly  what  is  com- 
plained of  by  the  plaintiff,  and  what  is  set  up  as  a  defense, 
in  order  that  you  may  confine  your  deliberations  to  the  points 
involved,  and  apply  the  evidence  to  questions  that  are  in  con- 
.troversy# 

The  plaintiff  complains  that  the  defendant  failed  to  treat 
the  plaintiff  in  a  skillful  and  proper  manner  for  the  injuries 
he  had  received;  that  the  defendant,  through  ignorance  or 
neglect,  failed  to  furnish  proper  support  to  the  foot  of  plain- 
tiff, so  that  the  bones  of  the  ankle  and  leg  could  or  would 
unite,  and  that  the  defendant  improperly  removed  the  sup- 
port that  had  been  placed  under,  and  to,  plaintiff's  foot  to 
keep  the  same  in  position. 

The  defendant,  by  his  answer,  denies  the  alleged  neglect, 
sets  up  a  description  of  the  injury,  avers  that  he  treated  the 
case  with  care  and  skill,  and  aa  an  additional  defense  aets 
«p  that  ke  has  been  veleased. 
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It  is  important  to  ascertain  and  have  in  xdind  oorreet  rnfe* 
in  regard'  to  the  duties  and  obligations  of  siirgedtis  when  eta* 
ployed  professionallj. 

In  cases  like  this  the  court  and  jury  do  not  undertake  to 
determine  what  is  the  best  mode  of  treatment^  or  to  decide 
questions  of  medical  science  upon  which  surgeons  differ 
among  themselves. 

If  the  treatment  is  according  to  a  recognized  system  ol 
surgery,  it  is  not  for  the  oourt  or  jury  to  undertake  to  d^ 
tannine  whether  that  system  is  the  best  among  the  many  that 
may  be  adopted  by  different  branches  of  the  medical  profesi* 
sion.  It  is  sufBeient  if  the  practitioner  follow  any  of  the 
known  and  i^oc^ized  systems. 

A  physician  or  surgeon  is  never  considered  to  have  war* 
ranted  a  cure  uiil)sss  it  is  expressly  proved  that  he  contracted 
to  warrant  a  cure. 

And  he  cannot  be  held  responsible  for  mere  want  of  mc^ 
cess.  There  must  also  be  a  want  of  ordinary  care^  or  of  ordi^ 
nary  skil],  or  a  failure  to'  exercise  his  best  judgment 

By  ordinary  skill  is  meant  such  gkill  as  men  in  the  sam6 
profession  usually  possess.  It  would  be  contrary  to  reason 
to  hold  that  every  professional  man  is  bound  to  possess 
remarkable  or  unusual  talent  In  order  to  hold  the  de- 
fendant liable  in  damages  it  must  be  satisfactorily  shown 
by  the  evidence^  not  only  that  he  failed  to  treat  the  case 
properly,  but  also  that  the  damage  which  the  plaintiff  com* 
plains  of  is  attributable  either  to  unskillful  or  negligent  treats 
ment  ' 

The  learned  prof essions,  like  other  avocations,  are  open  tN> 
every  person  who  sees  proper  to  prepare  himself  to  pursue 
them  as  an  avocation. 

When  a  young  man  sees  fit  to  enter  his  name  as  a  student 
of  medicine  and  surgery,  there  is  no  rule  requiring  Aat  he 
should  be  possessed  of  uncommon  talent  It  is  a  profession 
upon  which  every  youfh  of  common  ability  may  enter  as  a 
student  wiUi  a  view  to  make  it  the  business  of  his  life,  and 
it  is  not  the  ikttention  of  the  law,  nor  would  it  be  consistent 
with  human  reason  to  require  that  every  aspirant  for  pro- 
fessional honors  should  bring  to  the  labor  remarkable  and 

3  Oret^rn — 10 


1^6  Wxi-LiAMs  y.  Ppppi-BTOF.  [3  Oregon 

unconunon  natural  aptitude.  The  eduoation  and  chpicet  of 
profession  or  occupation  of  most  individuala  ia  to  a  great 
extent  influenced  and  directed  by  parents  or  others  who 
have  their  care  in  childhood,  an4  maJke  the  ehoice  or  give 
the  impressions  and  bias  that  le^d  to  the  particular  trade  or 
profession  before  the  individual  arrives  at  jeaxB  of  discre- 
tion. This  choice  is  often  made  at  too  earlj  an  age  to  ena- 
ble any  one  to  determine  whether  or  not  the  individual 
possesses  great  natural  talent  or  grea.t  aptitude  to  that  pa3^ 
ticular  calling..  But  the  law  which  opens  every  trade  and 
profession  to  each  one  of  us^  is  intended  for  the  protection 
ofaU. 

It  would  be  equally  unjust^  and  contrary  to  human  rea* 
son,  to  require  of  every  physician  extraordinary  talent  and 
extraordinary  natural  ability  and  judgment^  as  it  would  to 
refuse  to  call  the  physician  to  an  account  who  neglected  to 
treat  a  case  with  that  care  men  ordinarily  bestow  in  the  bus- 
iness of  lif  Cy  and  according  to  the  best  judgment  his  Creator 
has  giy^a  him*  The  law  does  not  go  to  either  e^ctmne.  The 
law  is  intended  for  the  protection  of  all,  both  physician  and 
the  patient* 

The  faithful,  honest  and  conscientious  physician  is. called 
upon  to  administer  to, every  kind  and  class  of  men,  the  high 
and  low,  the  rich  and  the  poor,  the  virtuous  and  the  d^raved« 
Common  humanity  demands  that  the  sick  and  distressed 
should  be  administered  to^  whatever  may  be  their  drconor 
stanoes*.  The  physician  is  obliged  by  hia  calling,  constantly 
to  enter  the  abodes  of  others,  and  frequently  to  undertaJke 
difficult  cases  and  to  perform  critical  operations  in  the  pres- 
ence of  those  who  are  ignorant  and  credulous. 

He  is  liable  to  have  his  acts  misjudged,  his  motives  bob- 
pected  and  the  truth  colored  or  distorted  even  where  there 
are  no  dishonest  intentions  on  the  part  of  his  accusers.  And 
from  the  veiy  nature  of  his  duty,  he  is  constantly  .liable  to 
be  called  upon  to  perform  the  most  critical  operations  in  the 
presence  of  persons  united  in  interest  and  sympathy  by  the 
ties  of  family,  whore  h^  may  be  the  only  witness  in  his  mnt 
behalf. 


Hoy.  1889]         .WiuutAMSv.PoOTi.iTP7?.  147 

It  is  the  intentiQii  of  the'  law  to  protect  the  physician  or 
surgeon  as  well  as  the  patient,  and  to  protect  the  patient  as 
weU  as  the  phjdiciata  or  surgeon.  If  the  surgeon  is  grossly 
ignorant  of  his  profession,  or  knowing  his  duty,  grossly  neg- 
lects it,  h^  should  be  held  to  the  full  rigor  of  the  law  and 
should  suffer  the  full  consequences  of  imposing  himself  upon 
a  confiding. public  His  trust  and  responsibilities  are  of  the 
highest  and  gravest  character,  and  he  is  bound  to  a  faithful 
discbaige  of  the  trust  :In  case  of  doubt  he  is  bound  to  use  the 
best  of  his  judgment,  but  the  surgeon  is  not  iresponsible  for 
an  error  of  judgment  when  the  expediency  of  t|ie  remedy  or 
operation'  is  involved  in  doubly  if  he  acts  with  ordinary  carei 
skill  and  diligence. 

A  fracture  or  dislocation.  Or  both  combined^  may  be  so 
complicated  that  no  hutnan  dsiU  can  restore  it  Or  the 
patient  may,  by  disregarding  the  surgeon's ,  diredtions,  im- 
pair the  effect  of  the  best  conceived  m^s^ure^.  The  surgeon 
does  not  deal  t^ith  inanimate  or  insensate  i^atter  like  th^ 
stone  inason  or  bride  layer,  who  can  chog^  his  materials 
and  adjust  tbein  according  to  mathematical  lineja,  but  he 
has  a  suffering  human  being  to  treat,  a  nervous  system  to 
tranquilise;  and  an  iBxcited  wi^  ^  to'  r^^ats  frod  control ; 
Inhere  a  ^ui^^on  lindertakes  to  treat  a  f raetttred  tlitnb,  he- 
has  not  only  t6  apply  the  known  facts  and  theoretical  knowl- 
edge of  his  science,  but  he  xAay  haviB  to  contend  wiih  very 
many  powerful  and  hidden  influences;  such  as  Want  of  vital 
force,  habit  of  life,  hereditary  disease,  the  state  of  the  cli- 
mate, lliese  or  the  mental  state  of  his  patient  may  often 
render  the  management  of  a  surgical  case'  difficulty  doubtful 
and  dangerous ;  and  may  have  greater  influence  in  the  result 
than  aU  the  surgeon  may  be  able  to  accomplish,  even  with 
the  best  skill  and  care. 

From  these  and  like  considerations  arise  those  cases  and 
eonditions  so  frequently  alluded  to  by  medical  witnesses  in 
the  course  of  this  trial,  in  whi^  the  surgeon  is  called  upon 
to  exercise  his  best  judgment,  and  in  which  he  is  justified  in 
changing  the  mode  of  treatment  from  time  to  time  as  the  na 
ture  and  exig^ncdes  df  the  oaso  shall  indioat^  i^  n/^cessity,  or 
the  propriety  of  a  change. 
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This  ifl  not,  as  "was  ingeniously  said  in  the  course  of  the 
.argument^  establishing  a  rale  "that  every  surgeon  must  be 
the  judge  in  his  own  particular  case,"  but  it  is  applying  a 
necessary  and  well  established  rule,  that  in  cases  of  doubt 
as  to  what  is  the  best  course  to  be  pursued,  it  is  the  duty  of 
the  surgeon  to  exercise  his  best  judgment 

And  it  follows  as  a  consequence  of  this  duty,  that  when 
the  skillful  and  careful  surgeon  does  exercise  his  best  jndg^ 
ment  in  a  case  of  doubt,  he  ought  not  to  be  and  cannot  be^ 
held  responsiWe  for  a  faililre  of  success.' 

The  fact  that  medical  cases  arise  in  which  the  practitioner 
is  compelled  to  rely  on  his  own  judgment,  makes  such  a  rale 
necessary. 

If  he  is  qualified  to  act  and  is  faithful  to  the  great  trusts 
confided  to  him,  he  dcBerves  the  full  protection  the  rules  of 
law  afford  him. 

On  the  other  hand,  if  he  is  grossly  ignorant,  or  fails  to  use 
ordinary  care  in  the  treatment  of  the  case  he  has  in  charge,  it 
is  most  just  that  he  should  suiter  the  consequence  of  his  acts. 

Applying  these  principles,  ihcmfore,  to  this  case,  you  will 
inquire: 

1st.  Did  the  defendant  possess  ordinary  skill  and  treat 
•the  injury  of  the  plaintiff  with  reasonable  and  ordinary  dil- 
igence and  care  f  If  he  did,  and  if  in  case  of  doubt  he  uaed 
his  best  judgment,  he  is  not  liable,  and  your  verdict  should 
be  for  the  defendant. 

If  you  believe  from  the  evidence  that  the  defendant  did 
not  treat  the  plaintiff's  limb  with  reasonable  and  ordinary 
diligence  and  skill,  and  with  reasonable  and  ordinary  oaje, 
then  he  is  liable  for  all  damages  necessarily  resulting  from 
such  improper  treatment 

If  you  believe  from  the  evidence  that  whatever  injury  the 
plaintiff  has  sustained  has  been  the  result  of  the  severe  in- 
jury originally  received,  and  not  the  result  of  negligent,  un- 
skillful or  improper  treatment^  then  your  verdict  should  be 
for  the  defendant. 

Another  branch  of  this  case  is  presented  by  the  pleadings 
and  evidence,  namely^-on  alleged  settlement  and  release  or 
receipt 
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Where  two  parties  have  mutual  ujpBettled  dealings^  or  are 
asserting  and  in  good  faith  making  claim  to  debts  or  de- 
mands^ each  against  the  other,  and  they  each  execute  to  the 
other  a  release  or  a  receipt  in  full,  the  execution  of  such 
release  or  receipt  on  the  part  of  one  is  a  sufficient  consider- 
ation to  uphold  the  release  or  receipt  on  the  part  of  the  other. 
Surrendering  a  claim  which  is  asserted  in  good  faith  against 
-the  other,  and  which  the  other  is  in  some  risk  of  having  to 
pay,  is  a  sufficient  consideration ;  and  it  is  not  necessary  to 
prove  that  it  could  have  been  successfully  prosecuted.  In  this 
case,  if  the  parties  agreed  to  a  full  settlemeut  of  all  their 
claims,  a  release  by  one  was  a  sufficient  consideration  for  a 
release  by  the  other. 

A  written  receipt  is  sometimee  open  to  explanation  by  pa- 
rol evidence. 

When  parties  make  what  they  intend  for  a  final  settlement, 
it  sometimes  happens  that  an  item  of  account  is  omitted  by 
both  parties  by  mistake,  so  that  although  both  parties  in- 
tended to  include  their  entire  dealings^  and  believed  they 
had  done  so,  yet  there  is  an  item  that  was  not  in  fact  set- 
tled. It  is  permissible,  notwithstanding  the  language  of  the 
receipts,  in  a  proper  case,  to  show  the  mistake.  But  if  it 
is  true  that  both  parties  thought  of  the  item  which  is  said 
to  be  omi^edj  it,  wad  the  duly:  of  him  who  clainoa  that  there 
is  a  mistake,  to  have  attended  to  the  matter  at  the  time; 
and  if  he  did  not  it  is  his  own  fault,  and  he  cannot  introduce 
parol  evidence  to  vary  the  import  of  the  language  of  the  re- 
ceipt 

Parol  evidence  is  also  admissible,  to  show  that  there  was 
no  consideration,  or  to  show  that  the  consideration  mentioned 
in  the  receipt  is  not  the  true  one,  and  that  the  parties  acted 
upon  other  or  different  consideration  from  that  mentioned  in 
the  receipt,  when  that  question  is  material.  But  in  this  case 
if  there  was  any  consideration  for  the  receipt  it  is  not  ma- 
terial whether  it  was  great  or  small. 

There  can  be  no  such  thing  allowed  and  considered  by  you 
as  a  condition  of  the  receipt  or  release,  thought  of  and  agreed 
to  at  the  time,  but  not  expressed  in  the  writing. 

That  is,  the  writing  must  be  taken  as  containing  the  very 
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words  the  parties  intend  to  use  to  express  what  was  agreed 
to  at  the  time,  and  all  the  conditions  of  the  agreement 

Fraud  will  not  he  pi-esumed,  but  must  be  established  by 
proof.  The  burden  of  proof  is  on  the  plaintiff  to  establish 
fraud.  If  it  has  been  proved  that  the'  defendant  practiced 
deception  upon  the  plaintiff  and  by  that  means  obtained  the 
receipt,  the  receipt  is  of  no  value.  Such  fraudulent  prac- 
tice must  be  proved  by  satisfactory  evidence.  The  receipt 
cannot  be  avoided  on  the  ground  that  Dr.  Poppleton  appre- 
hended danger  of  an  action.  He  was  not  bound  to  state 
that  he  feared  an  action.  It  would  be  no  fraud  or  decep- 
tion for  him  to  remain  silent  as  to  his  reasons  for  wanting 
the  receipt.  If  the  jury  fcelieve  that  the  receipt  was  fairly 
or  honestly  obtained,  and  Williams,  the  plaintiff,  suspected, 
when  asked  for  the  receipt,  that  defendant  (Poppleton) 
feared  an  action  for  malpractice,  and  desired  the  receipt  on 
that  account,  that  of  itself* is  decisive  of  the  case. 

If  you  find  that  sucH  was  the  case,  then  the  transaction 
at  the  time  of  executing  the  receipt^  Was  a  full  and  final  set- 
tlement of  all  that  is  rtivblVed'ih  this  action.  ji     ' 

You' are  to  decide  upon  every  question  of  faotlJnvolved  in 
'  the  case-,  and  upon  every  question  you'  should-  be  ^oveVned  bj 
the  evidence  that  has  been  given  *on  the  trial. 

The  juiy  returned  a  verdict  of  $&06  3for  plaiiittff. 

After  the  verdict'  was  rendered  in  this  cause,  the  defend- 
ant filed  a  motion  for  a  new  trial,  which,  being  argued  «nd 
submitted,  was  taken  under  advisement  The  following  opin- 
ion was  filed. 


TJpTON,  J.  The  plaintiff  having  recovered  a  verdict  for 
$900,  the  defendant  moved  for  a  new  trial,  assigning  insuf- 
ficiency of  the  evidence;  that  the  verdict  is  against  law;  and 
errors  of  law,  committed  on  the  trial.  Although  the  verdict 
was  probably  the  result  of  compromise  of  conflicting  opinions 
in  the  jury  room,  and  the  amount  is  inconsiderable  compared 
with  the  amount  claimed,  I  think  there  was  some  evidence 
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tending  to  snstidn  the  jSlnding  of  fliis  amonnt  (c)  I-  am  less 
indined  to  review  the  facts,  because  both  parties  voluntarily 
accepted  a  juror  after  he  had  declared  that  he  had  formed  an 
opinion  on  the  merits  of  the  case,  I  consider  such  practice 
open  to  criticism;  and  I  think  after  a  party  has  voluntarily 
arnbmitted  his  case  upon  the  chance  or  probability  of  such 
juror's  being  for  him,  he  should  present  a  very  clear  case, 
if  he  asks  relief  on  the  ground  of  insufficiency  of  the  evJ- 
•dcnce. 

One  of  the  erjpors  of  law  assigned,  refers  to  the  proceedings 
relating  to  the  written  release  or  receipt.  On  the  trial  the 
defendant  produced  in  evidence  his  own  receipt  in  full  of  all 
demands,  and  a  receipt  of  the  same  date  signed  by  the  plain- 
tiff, as  follows:  •       / 

^'Received  February  26th,  1869,  payment  in  full  for  Dr. 
Edgar  Poppleton,  and  settlement  is  hereby  acknowledged, 
^ftnd  that  said  Poppleton  has  fully  paid  me  all  dues  and  de- 
mands that  I  have  against  him  of  whatsoever  nature  or  kind 
to  date,  the  payirient  being  two  hundred  dollars. 

Lyman  Williams.'* 

The  court  permitted  the  plaintiff  to  offier  evidence  that 
the  defendiLnt  had  admitted  that  this  cause  of  action  was  not 
mentioned  on  occasion  of  executing  the  receipts.  And  the 
plaintiff  being  a  witness,  his  counsel  asked  him  to  state  the 
felycumstances  under  which  the  receipt  was  given,  claiming 
the  answer  for  the  purpose  of  showing,  both  that  the  8ubje<A 
matter  of  this  action  was  not  included  in  the  settlement  then 
made,  and  that  the  plaintiff  was  niisled  by  the  defendant. 
The  defendant  objected,  that  a  receipt  cannot  be  disputed  by 
parol  except  as  to  the  consideration  or  amount  received ;  that 
fraud  or  mistake  should  be  plead ;  and  that  the  language 
of  the  instrument  being  clear  and  explicit,  and  its  con- 
struction not  doubtful,  proof  of  surrounding  circum- 
stances was  not  admissible  to  vary  or  change    its   meaning. 


(e)  The  defendant  treated  the  limh  during  some  montba,  and  it  wa0 
not  amputated  until  after  he  ceased  to  treat  the  case.  Some  of  the 
testimony  of  expeits  tended  to  ahorw  that  amputation  should  have  heeti 
reaorted  to  a  considerable  time  before  the  defendant  ceased  to  treat  the 
case.  If  the  praintiflTs  sufferings  were  improperly  and  mmecessarily 
Prolonged,  the  $900  may  have  been  a  reasonaole  compensatioiL 
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The.  objection  was  overruled,  and  the  plaintiff  testified  in 
substance  that  the  subject  of  this  action  had  never  pre- 
viously been  mentioned  between  the  parties;  that  the 
defendant  was  excited  when  be  caine;  that  he  proposed  to 
remit  his  claim  of  about  $300  for  medical  attendance,  be- 
cause the  plaintiff  was  poor^  leaving  it  optional  with  the 
plaintiff  to  pay  him  $100  at  some  f vtiue  :tix^y  if.  the  plain- 
Ififi  should  become  able.  The  plaintiff  said  |ue  thought  %t  the 
time  it  was  probable  that  the  defendant  was  doing  this  from 
fe;ir  of  being  sued  for  malpractipe;  I^t^tf. nothing  was  said  on 
.^^  subject;  that  the  whole  matter  .was  done  hastily;  that  it 
iwaa  directly  after  the  verdict  in  the  cfue  of  WiUiams  v.  End, 
in  which  case  the  defendant's  mode  of  treating  plaintiff's 
case  was  first  criticised. 

On  the  trial  I  was  not  entirely  confident  of  the  admissi- 
bility of  this  evidence  ander  the  pleadings. 

Had  the  answer  specifically  alleged,  that  the  plaintiff  had 
for  a  valuable  consideration  executed  a  release  of  this  cause 
of  action,  and  had  the  replieaticm  merely  denied  the  ezecor 
tion  of  such  a  release,  making  no  allegations  of  fraud  or 
mistake,  I  should  unhesitatingly  have  ruled  out  all  evidence 
tending  to  show  misrepresentation,  impositiotU}  or  mistaka 
Bat  these  pleadings,  when  divested  of  surplusage,  amount 
to  this;  the  defendant  asserts  that  the  parties  have  made  a 
settlement  which  includes  this  alleged  cause  of  action;  and 
the  plaintiff  denies  having  settled  this  subject  matter.  A 
receipt  or  release  is  produced  which  does  not  specifically 
mention  this  subject.  I  am  not  prepared  to  say  the  plain- 
tiff was  called  upon  to  reply  more  specially  or  specifically 
than  he  has.  Nor  to  hold  that  he  is  not  entitled,  imder  hia 
denials,  to  show  by  parol,  if  he  can,  that  the  writing  was 
not  intended  to  include  this  subject  matter,  by  showing  the 
circumstances  under  which  it  was  made.  And  if  those  cir- 
cumstances indicate  that  he  was  deceived  or  mistook  the 
nature  of  the  transaction,  I  think  he  was  authorized  to  lay 
them  before  the  jury,  to  enable  them  to  judge  whether  he 
volimtarily  assented  to  a  release  of  the  subject  matter  of  this 
action.     The  plaintiff  imdoubtedly  had  a  right  to  show 
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the  STirroTUiding  circumstances,  to  rebut  the  conclusion  that 
this  claim  wds  included  in  the  release,  (d)      ,  . 

And  it  is  difficult,  if  not  impossible,  to  separate  the  cir- 
eamstances  that  ivould  tend  to  show  tliat  he  did  not  voluor- 
tarily  assent  to  release  this  claim,  from  those  that  might  show 
that  he  was  imduly  injfiuenced  or  deceived. 

Exceptions  were  taken  by  the  plaintiff  to  aome  of  the  rul- 
iDgs  on  the  admiesibilitjir  o£  tefltimony;  but  the  <Hily  excep- 
tions that  are  urged  upon  the  argument,  are  those  taken  to 
the  rulings  which  excluded  the  evidence  of  other  surgeons, 
as  to  tihe  reputation  of  the  defendant,  and  refused  to  permit 
them  to  pronounce  upop  the  question  whether  the  defendant 
is  a  skillful  surgeon. 

Upon  more  mature  consideration,  I  am  satisfied  of  the  cor- 
rectness of  these  rulings. 

Although  in  form,  the  latter  question  purported  to  ask 
witness  what  he  hntw  of  Ms  own  hn^wledge  of  the  skill  of  the 
defendant,  it  in  reality  asked  for  the  opinion  of  the  witness. 
It  virtually  puts  the  witncs*  iA  the  place  of  the  jury,  bo  far 
as  to  call  upon  him  to  pass  upon  the  facts  that  have  come 
under  his  o][>servation,  and  having  drawn  from  his  own  ob- 
servations, conclusions  of  fact,  it  asks  him  to  express  the  opin- 
ion  which  he  predicates  upon  those  facts.  The  witness  was 
certainly  permitted  to  go  as  far  in  this  direction  as  the  rules 
of  evidence  ^an  tolerate.  And  when,  after  detailing  cases 
in  which  he  had  seen  the  defendant  operate,  he  was  permitted 
without  objection,  to  express  his  opinion  as  to  whether  the 
operations  were  skillfully  performed,  I  think  as  much  lati- 
tude was  given  as  can  be  permitted  in  such  cases. 

The  motion  for  a  new  trial  must  be  denied. 


(d>  2  Mete.  283;  S  QUL  07* 
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Circuit  Ck)urt  for  Multnomah  Ooiinty,  Norember  Term,  18M. 

JACOB  DAVIS  V.  JOHN  MASON. 

GoiU>  C!om.^-Wbere  the  plaintiff  sum  for  gold  ooin  loaned  to  the  amoui 
of  $80,  he  will  not  be  entitled  to  recover  a  judgment  for  1114,  on 
the  ground  that  the  coin  was  worth  that  sum  in  currency.  *  • 

Jdbic. — ^In  such  ease,  evidence  of  the  relatiTe  value  of  coin  and  k^ 
tender  notes  is  not  admissible. 

OimoM. — Nor  evidence  of  the  custom  of  a  particular  bank  to  pay 
ooin  on  chocks  that  do  not  redude  the  kind  of  currency,  or  of  the 
customs  of  other  banks  in  the  place  in  this  respect. 

Express  CorrTBAcr. — Where  the  pleadings  admit  an  agreed  price  for  la- 
bor, evidence  of  its  reasonable  value  is  not  admissible. 

SZFBBSS  AND  IicpuED  CoNiSAOTs. — ^Where  the  parties  have  agreed  oral- 
ly that  the  wages  shall  be  at  a  fixed  rate  in  gold  coin,  but  have 
failed  to  reduce  the  agreement  to  writing,  it  is  held  not  to  amount 
to  a  special  agreement,  and  evidence  of  the  reasonable  value  is  ad- 
missible, under  proper  pleadings. 

Thx  plaintiff  declared  for  the  reasonable  value  of  his  ser- 
vices from  July  1,  1868,  to  July  1,  1869 ;  and  for  $80  gold 
ooin  loaned^  which  he  alleged  to  be  of  the  value  of  $114  in 
legal  tender  notes. 

The  .answer  sets  up  a  special  contract  that  the  defendant 
would  perform  the  labor  at  $60  per  month;  alleges  payment, 
io  an  axDOunt  specified ;  and  denies  that  the  defendant  bor- 
rowed any  money  from  the  plaintiff. 

The  replication  denies  making  the  special  contract,  and 
avers  that  no  price  was  ever  agreed  to  or  bargained,  except 
that  the  parties  agreed  that  the  labor  should  be  paid  in  gold 
coin  and  should  be  at  the  rate  of  $60  per  montH  up  to  Jan- 
uary 1,  1869,  and  from  that  time  $70  per  montb. 

In  opening  the  case  to  the  jury,  the  plaintiff's  counsel 
claimed  the  reasonable  value  of  the  labor  estimated  in  legal 
tender  notes.  A  question  was  raised  whether  he  had  not 
admitted  a  specially  agreed  value.  The  plaintiff  obtained 
leave,  and  amended  his  replication.  So  as  to  assert  that  aU 
that  was  ever  assented  to  in  regard  to  the  wages  was  as- 
sented to  orally,  and  not  reduced  to  writing,  and  that  one 


*The  question  was  not  raised  wbether  the  plaintiff  eould  recover  a 
judgment  for  gold  coin,  the  only  writing  being  a  check  drawn  on  a 
third  party  by  the  plaintiff,  which  did  not  mention  the  kind  of  currencj. 
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,of  the  .tenos  of  the  agreement  was  that  the  wages  should  be 
paid  in  gold  coin. 

One  or  more  of  the  plaintiffs'  witnesses  testified  that  the 
laboi!  was  reasonably  worth  $109  per  month.  The  plaintiff 
offered  to  prove  that  the  $80  loaned  was  worth  $114  in  cur- 
rency.-' /Riia  was  objected  to. as  irrelevant  and  inconipetent, 
and  the  objection  was  sustained.  The  plaintiff  testified 
that  in  loaning, the  $80  he  gave  the  defendant  a.  check  on 

'  his  banker,  which  check  did  not  specify  the  kind  of  cur- 
rency. The  plaintiff  then  offered  to  prove  that  it  was  the 
custom  of  that  bank  to  pay  gold  coin  on  all  checks  that  did 
not  specify  the  kind  of  currency,  and  that  such  was  the  cus^ 

,  torn  of  all  bafnkers  in  the  same  city.  This  evidenco  was  ob- 
jected to  by  the  defendant  as  irrelevant  and  incompetent^  and 
the  objection  was  sustained. 

UptoN:,  J.  instructei  as  follows: 

The  plaintiff  sues  to  recover  $80,  which  he  alleges  he 
loaned  to  the  defendant,  and  also  for  the  reasonable  value 
of  his  services* 

Where  the  parties  agree  upon  and  contract  for  a  stipulated 
value  or  rate  of  wages,  the  plaintiff  can  recover  no  more  than 
the  amount  agreed  upon.  But  where  the  parties  have  not  de- 
termined the  rate  by  their  own  agreement^  the  party  perform- 
ing labor  at  the  request  of  the  other  is  entitled  to  recover 
the  reasonable  value  of  his  services. 

To  constitute  an  express  contract  fixing  the  rate  of  wages, 
there  must  be  the  assent  of  two  minds  to  one  and  the  same 
proposition,  and  the  contract  must  be  such  as  can  be  en- 
forced* 

If  these  parties  assented  that  the  wages  should  be  a  cer- 
tain amount  of  gold  coin,  and  if  its  payment  in  gold  was  a 
material  condition  or  term  of  the  agreement,  it  was  a  con- 
tract that  could  not  be  fully  entered  into  so  as  to  make  all 
its  terms  binding  upon  the  parties  without  a  writing.  The 
parties  cannot  be  considered  as  having  made  such  a  contract, 
unless  some  writing  was  made. 

If  no  writing  was  made,  the  parties  did  not  make  a  valid 
.contract  that  the  payment  should  be  made  in  gold  coin.     If 
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payment  in  gold  coin  ^'^as  one  condition,  and  the  rate  of  wages 
another  condition,  or  term,  that  both  parties  intended  should 
be  part  of  the  contract,  it  evidently  was  not  agreed  that  such 
rate  of  wages  was  satisfactory  if  paid  in  something  of  less 
value  than  gold  coin. 

In  that  case,  there  was  not  a  binding  contract  for  the  pay- 
ment of  goin  coin ;  because  for  the  want  of  a  writing  such 
contract  cannot  be  enforced,  and  it  was  not  a  Hnding  con- 
tract for  that  rate  of  wages  payable  in  something  of 
less  value,  because  the  minds  of  the  two  contracting  par- 
ties never  assented  to  that  proposition.  Unless  there  has 
been  an  assent  of  both  parties,  to  a  definite  mode  and  meas- 
ure of  compensation,  which  can  be  enforced  both  as  to 
the  amount  and  the  value  they  had  in  contemplation,  they 
have  not  by  their  own  act  fixed  upon  the  rate  of  wages^  and 
the  law  determines  it  for  them.  In  such  case  the  law  declares 
the  compensation  to  be  what  the  ^servioes  are  reasonably 
worth.  If  the  plaintiff  recovers  a  judgment  for  wages  in 
this  case,  the  defendant  will  be  authorized  to  pay  it,  if  he 
chooses  to  do  so,  in  legal  tender  notes,  and  it  is  proper  that 
the  jury  should  estimate  the  wages  in  view  of  that  fact,  when 
estimates  are  made  in  different  kinds  of  currency  by  differ- 
ent witnesses. 

As  to  the  alleged  loan  of  money,  there  is  no  rule  of  law 
that  will  authorize  the  jury  to  render  a  verdict  for  a  greater 
amount  than  was  loaned,  merely  because  the  judgment  can 
be  paid  in  a  currency  of  less  value.  This  may  appear  to  be 
a  hardship  in  some  cases,  and  it  is  impossible  to  institute  a 
system  of  laws  that  will  never  work  hardships.  When  one 
so  far  trusts  to  others  as  to  contract  for  gold  coin,  and  take 
no  written  agreement  for  its  payment,  he  must  suffer  the  con- 
sequence of  his  neglect,  if  results  do  not  come  up  to  his  ex- 
pectations. 

Jurors  are  not  at  liberty  to  disregard  the  law  in  suck 
cases,  upon  an  idea  that  they  can  thus  do  justice  between 
the  parties.  If  courts  or  juries  are  at  liberty  to  disregard 
the  law  in  some  cases,  what  is  to  prevent  them  from  doing 
so  in  all  cases,  when  they  do  not  approve  of  the  law.  It  is 
evident  that  such  practice  would  undermine  the  foondatioii 
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of  remedial  justice^  and  vonld  be  eubatitatiiig  the  arbitraiy 
wiU  of  those  who  are  called  upon  to  administer  jiisticey  foor 
the  settled  rules  of  law  upon  which  every  citizen  has  a  right 
to  rely  for  the  protection,  not  only  of  his  property,  but  his 
liberty  and  his  life.  It  is  better  that  we  ^ould  sometimes 
suffer  great  hardship,  whether  caused  by  our  own  neglect  or 
otherwise,  than  that  we  ahould  exchange  known  rules  of  law 
for  the  arbitrary  will  of  those  who  undertake  to  adminis- 
ter the  law. 

The  plaintifF  had  a  verdict,   and  judgment  was  entered 
without  specifying  the  kind  of  currency. 


Oheslt  Court  for  Maltnomah  Oountgr,  MovMabsr  Tsrm,  1800. 

STATE  OP  OREGON  v.  JOHN  LEONABD. 

OoimirnANOB. — ^Where  it  was  not  satisfactorily  shown  that  there  was 
a  reasonable  expectation  of  procuring  the  eWdence  at  another  term, 
a  eontinoanee  was  denied. 

Iddc^ — ^Where  the  witness  has  no  fixed  reBi4enee.  a  dear  showing 
should  be  made  of  the  circumstances  te|iding  to  prove  the  proba^ 
bility  of  obtaining  his  evidence. 

ADiossioirs. — ^Where  admissions  wete  made  to*  the  arresting  oflloer,  sad 
it  also  appears  that  the  officeor  advi^d  the  defendant  fxi,  make  a 
confession,  but  it  did  not  appear  whether  the  admission  was  made 
before  or  after  the  advice  was  given,  an^  the  defendant's  attorney 
neglected  to  question  the  witness  on  thst  subject,  the  court  refused 
to  charge  the  juxy  thai  th^  should  disregard  the  evidepoe  of  the 
admissions. 


Aftbb  the  grand  jnry  of  the  present  term  had  been 
charged,  the  district  attorney  presented  the  papers  that  had 
been  certified  by  the  committing  magistrate  in  this  case,  and 
on  his  motion,  the  persons  who  had  composed  the  grand  jnry 
were  resummoned,  in  pursuance  of  section  82  of  the  criminal 
code. 

The  same  foreman  was  reappointed,  and  the  grand  jury 
was  again  sworn ;  and  afterwards  presented  a  bill  of  indict- 
ment charging  the  defendant  with  larceny,  in  stealing  twen- 
ty-eight ounces  of  gold  dust,  the  property  of  one  Morris. 

A.  0.  QiUbfij  diatri(^  attorney,  and  Charles  Parrieh^  for  the 
states. 
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.  Julius  Moreland  and  R.  E.  £|y&ee;  under  appointttiMt  of 
lihe  eourt,  appeared  for  the  defendant 

The  defendant  pleaded  not  guilty,  and  filed  a  motion  and 
his  affidavit  for  a  continuancet 

.  The  affidavit  stated  that  jbhe  gold  dust  .was  the  defendant's 
p^perty.  That  defendant,  and  MchtIs  had  traveled  together 
flxmL  Mazpula,  some,. hundreds  of  miles,,  to  Portland,  the 
gold  dust  being  brought  in  the  canteenas  or  saddle^bagg  oi 
Horxis.  ,  That , owing  to '  l^orids  -  being  ^familiar  with  the 
route,  and  with  travqling,;,  the  defendant,  had  ijeijuested 
Morris  to  take  the  gold  dust  and  carry  it  for  the  defend- 
ant. That  the  absent .witaea&.would  testify  to  thoee  facts; 
that  said  witness  was  present  at  Mazoula,  and  saw  tiK 
gold  duflt  delivered  hy^  tbe.  defendant  t6  Mid.  Monftsj iifThat 
at  the  time  of  that  traiuwction,  the  witness  left  Maaoula  to 
^  to  a  designated  town  in  Montana,  with  the  intention  of 
returning  from  there,  to  Portland;  and  that  he  had  business 
engagements  with  tlie  defendant,  to  meet  the  defendant  at 
this  place  in  a  few  weeks,  and  to  go  from  this  place  to  Ohio 
in  company  with  the  defendant,  on  business  of  theirs.  That 
the  defendant  knew  of  no  otlier  witness  to  the  fact  of  the 
delivery  or  of  the  ownership  of  the  gold  dust  That  the  mo- 
tion was  not  made  for  delay;  and  that  the  defendant  would 
he  able  to  produce  the  attendance  of  aaid  witness  at  the  next 
term  of  the  court 

Upton,  J.  It  is  not  satisfactorily  shown  that  there  is  ft 
reasonable  expectation  of  procuring  the  attendance  of  the 
witness  at  another  term.  The  residence  of  the  witness  is 
not  stated,  nor  is  the  nature  of  the  business  which  may 
bring  him  to  this  place  disclosed.  Taking  the  affidavit  to 
be  true,  if  he  then  actually  intended  to  come  to  this  place, 
because  of  business  relations  with  the  defendant^  there  is  no 
certainty  that  he  will  now  have  the  same  inducements  to 
come.  At  that  time  the  defendant  had  twenty-eight  ounces 
of  gold  dust,  if  his  affidavit  is  true ;  now  he  has  no  certainty 
of  having  anything  to  embark  in  that  busineaa  There  is  no 
certainty  tizat  the  witness,  if  he  should  come,  wontd  lie  mil- 
ing  to  be  detained  here  until  the  next  term,  or  that  he  woM 
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let  his  presence  be  known,  and  there  is  not  'much  diiO^ulty 
in.  Us  avoiding  ri^  (d  0ueb  dqtention^  if  be  chooses  to  do 
80.  Where  the  witness  has  no  fixed  residence,  a  dear  show- 
ing should  be  made*  of  the  circumstances  tending  to  provd' 
the  probability  of  obtaining  his  evidence. 

Th6  ease  being  brought  on  fcnr  trial, 

Philip  Saunders,  City  Marshal,  one  of  the  witnesses  on 
behalf  of  the  SiSate,  testified:  ^< After  hearing  of  theiaf- 
fair,  about  nine  jl  m.;  I  went  aboard  the  Cascades  boat  at 
Coucbes'  wharf* '  I  remained  <m  the  gangway  until  tbe  pafi** 
sengen^  got  off ,  and  dien  .went  aft  A  persoii  on  board 
pmnted  to  a  rootn  whei«  the  boat  bands  sleep,  and  on  enters 
ing  the  roon  I  found  ttie  defendant  in  that  room,  lying  on 
a  bunk.  I  searched  him  and  found  ^s*  purse  on  him.  I 
asked  the  defendant  w;li^  be  to<;)fc  i^  ..  He  said  be  /could  not 
say  what  did  possess  him  to  take  it  That  he  was  sorry  he 
took  it  That  Morris  was  a  kind  of  loose  man  in  his  busi- 
ness.  That  Morris  could  spare  it  and  not  feel  it  That  be 
had  never  done  such  a  thing  before."  ' 

On  CroM-examination  the  witness  said:  **I  told  him  it 
would  be  better  for  Him  to  make  a  clean  breast  of  it  and 
throw  himself  on  the  mercy  of  the  court"  • 

The  defendant's  counsel  requested  the  court  to  charge  tbe 
jury  tbat  it  was  their  duty  to  disregard  all  evidence  of  admis^ 
lions  made  by  the  defendant  to  Marshal  Saunders.  And  the 
judge  refused  to  give  the  instruction ;  the  defendant's  coun- 
sel having  seen  proper  not  to  questibn  the  witness  as  to 
whether  the  admissions  were  made  before  or  after  the  advice 
was  given. 

The  defendant  was  convicted. 


*  Manila]  8aimderB  w*«  n<yt  questioned  at  to  Whether  aay,  or  how 
much,  of  the  coiiieaaion  waa  made  alter  the. witness  gave  the  adyioa. 
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CSrouit  Court  ft>r  Multnomth- Oonnty.  November  Term,  1888. 

J.  A,  CAEE,  Respondent,  v.  MOSES  HUED,  Appellant 

Bmrnm  or  Notigb  or  Affsal. — ^Notiee  of  an  appeal  from  a  Judgment 
rendered  by  a  justice  of  tbe  peace,  may  be  served  either  upon  the 
party  personally  or  on  the  attorney  who  appeared  for  him  in  the 
action,  if  sueh  attorney  reaidea  in  the  oonnl^  'where  the  trial  was 
had. 

The  respondent  appeared  specially  for  the  purpose,  and 
moved  to  dismiss  the  appeal  for  want  of  a  sufficient  service 
of  notice  of  the  appeal.  The  respondent  had  appeared  in 
the  justice's  court  by  an  attorney  who  resides  and  has  his 
office  in  the  county,  and  the  notice  of  appeal  was  served  <m 
the  attorney  and  not  on  the  respondent  in  persoxu 

Hill  A  Mvlhy,  for  the  respondent,  cite  Danly  v.  Bergman, 
decided  in  this  court  in  1866.    6  How.  Pr.  106.  6  Cal,  245. 

O.  P.  Mason,  for  aj^llant,  cites  Lmdley  v.  Wallis,  2 
pp.  208. 

•  Upton,  J.  The  general  practice  apt,  sec.  627,  provides^  in 
regard  to  appeals  from  judgments  rendered  in  courts  of 
record,  "The  appellant  shall  cause  a  notice  to  be  served  on 
the  adverse  party, 'and  file  the  original,''  etc  The  justices' 
act  uses  this  phraseology:  "The  appeal  is  taken  by  serving 
a  notice  thereof  on  the  adverse  party  and  filing  the  original" 
Code  pw  695,  s.  66. 

In  Lindley  v.  Wallis,  2  Ogn.  203,  the  supreme  court  hav- 
ing an  appeal  from  a  court  of  record  under  consideration,  held 
that,  "the  service  ofnoticeof  appeal  may  be  made  either  upon 
the  party  or  upon  his  attorney  of  record  residing  within  the 
county  where  the  trial  was  had.  Outside  the  county  the  ser- 
vice can  only  be  had  on  the  party."  It  only  remains  to  be 
determined  whether  there  are  sound  reasons  for  sustaining  a 
different  rule,  in  appeals  from  a  court  not  of  recori  There  is 
force  in  the  position  that  such  courts  have  no  attorneys  of  re- 
cord, or  rather  that  any  person  may  appear  there  as  attorney. 
There  are  not  the  same  safeguards  against  misapprehension 
or  negligence  on  the  part  of  persons  who  appear  there  aa 
attorneys,  as  there  are  in  courts  of  record;  and  the  former 
ruling  of  this  court,  if  not  in  conflict  with  the   opinion  of 
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the  strpreine  court,  should  W  of  grfeat  -weight  in  deteriliin- 
ing  the  oase.  It  should  be  borne  in  mind,  however,  that  tttiK; 
ruling  was  made  before  the* question  had  been  determined  in 
the  suprane  court,  a^id  si  a  time  whexi  ^e  lar ,  tras  niuch 
divided  in  opinion  as  to  'vrhat  ought  to  be  the  rule  1ft'  appeal 
from  couWs  of  record.  I  am  inclined  to  think  my  predeoeesor 
wonld  have  ruled  differently  if  the  ruling  in  lAncRey^  v:  Wai- 
lis  had  been  annotuieed  before  he  was  called-  to  puss  upon  this 
question.  A  very  grave  reason  against  the  ruling  made  ift 
Daily  v.  Bergman  is,  that  a  plaintiff  may  sue  by  attorney  in 
a  justice's  court  and  obtain  judgment,  without  ever  coining 
into  the  state.  In  that  case,  all  right  of  appeal  would  be  ciA 
off,  unless  notice  of  appeal  can  be  served  on  the  attorney.  •  I 
think  the  reasons  in  favor  of  service  on  the  'attorney  stronger 
than  those  against  it,  and  that  the  practice,  in  appeals'  froioi 
justices'  courts,  should  conform  in  this  particular  with 'the 
practice  in  other  cases,  as  established  b}r  the  supreme  eoui^'  lA 
Lindleyv.  WalliB.^ 


Gircuit  Ckmrt  for  Multnomah  Ooiinty,  Korember  Terida,  ISlfo.' 


THE  OREGON  CENTRAL  R-  R.  CO.,  Respondent,  v.  W> 

T.  SCOGQIN,  Appellant  ..i* 

PUA  TK  Abatement. — ^Wlien  an  answer  seta  up  a  defense  in  bar,  and 
also  denies  "that  the  plaintiff  is  a  corporation  duly  organized," 
the  denial  will  be  stricHen  out  as  within  the  rule  established  i|i 
Hoptcood  V.  Patterson  (2  Ogn.  49). 

PUEADiNG. — It  does  not  raise  an  issue  of  fact  to  say  the  plaintiff  is  not 
4*^ly  organized. 

OoBPOBATioN. — ^A  corporation  may  receive  subscriptions  of  its' stock,  and 
may  sue  before  being  fully  organized. 

Fbaud. — ^To  avoid  a  contract  on  the  ground  of  fraudulent  misrepresen- 
tations it  must  appear  that  the  party  acted  on  the  representations; 
and  that  the  misrepresentationa  were  concerning  matters  of  fact 
and  not  matters  of  opinion  or  of  law. 

AicSNDi££NT. — ^^ere  the  matters  in  abatement  were  plead  at  the  same 
time  with  a  defense  in  bar,  leave  to  amend  as  to  the  matters  in 
abatement  was  denied. 


1.    Hie  ruling  in  the  case  of  lAndley  v.  WalUa  is  understood  to 
quire  service  to  be  made  on  the  party,  when  the  aitcm^y  resides  outaids 
tne  county. 


3  Oregon — 11. 
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This  action  was  commenoed  in  justice's  court  to  zecover 
$188  alleged  to  be  due  on  a  subscription  for  ten  shares  of  the 
plaintiff's  corporate  stock  at  $26  per  share. 

The  plaintiff  had  judgment,  and  the  defendant  appeals  to 
tfiis  court.   ' 

The  case  is  now  presented  on  motion  to  strike  out  parts  of 
the 'answer. 

, .  1..'  Tii^e  answer  '^denies  that  plaintiff  i»  a  oorp<»ration  duly 
•tganiBed." 

2.  Denies  that  the  defendant  agreed  to  take  the  ten  shares. 

3.  Alleges  that  the  plaintiff's  capital  stock. is  fixed  at 
$iSyOOO)OOOy  and  that  one  half  thereof  has  not  been  subscrib- 
ed.        . 

4.  That  the  defendant  did  subscribe  a  writing-  wherein  it 
:was  agreed  that  in  consideration  tbe  plaintiff  was  donee  of 
certain  ^^go^emment  aid"  of  the  value  of  seventy-five  per 
(m^t  of  the  cost  of  constructing  the  road>  <^  $75  per  share 
of  the  stock,  the  defendant  would  take  and\pay  .fi^r.len  shares 
(nominally  $100  each)  at  $25  per  share.  But  that  in  truth 
the  plaintiff  was  not  such  donees  and  said  consideration  has 
whoUy  failed, 

6.  That  the  agent  of  the  plaintiff,  acting  for  the  plaintiff 
in  pfocuring  said  subscription,  made  false  representations 
that  are  set  forth  in  the  answer. 

,  6..  The  answer  states  what  is  tlie  construction  of  certain 
language  used  in  the  written  contract^  and  alleges  that  the  de- 
fendant has  paid  $62  on  the  subscription,  and  that  the  $62 
w^s  obtained  by  the  same  fraud  before  alleged. 

The  plaintiff  moves  to  strike  from  the  answer  each  of  the 
several  defenses  above  numbered. 

Thk  Court  (Upton  J.)  announced  the  decision  as  foUows: 
The  denial  that  plaintiff  "is  a  corporation  dvly  organized** 
should  be  stricken  out.  Although  such  denial  is  sometimes 
treated  as  a  plea  in  bar  in  particular  cases,  ordinarily  it  does 
not  involve  the  merits  of  the  action,  and  is  within  the  rule 
established  in  Hopwood  v.  Patterson  (2  Ogn.  49).  In  this 
«aee,  however,  it  is  subject  to  the  further  objection  that  it 
it  not  necessary  that  the  plaintiff  should  be  both  incorporated 


Nov.  1869]  OsKGOK  CsNi^BAL  R  B.  Oo.  y.  Soooom.     163 

and  organized,  to  enable  it  to  receive  subecriptions  and 
to  flua  Nor  ia  it  a  >  sufficient  denial  to  say  the  plaintiff 
is  not  dnly  organized.  *  It  does  not  raise  an  issne  of 
fact 

The  denial  that  def^idant  agreed  to  take  ten  shares,  re- 
ferred to  in  the  second  part  of  the  motion,  is  admitted  to  be 
predicated  on  the  disability  of  the  plaintiff  to  make  the  con-> 
tract  The  motion  raises  these  two  questions :  Can  a  corpora* 
tion  make  and  collect  assessments  before  its  organization  is 
folly  perfected  by  the  election  of  officers,  and  in  other  re- 
spects !  .And  can  one  ^ho  has  contracted  with  the  company 
as  a  corporation,  qtsestion  the  regularity  of  its  organization 
for  the  purpose  of  avoiding  the  contract  ? 

The  language  of  section  5  of  the  general  law,  if  not  con- 
trolled by  other  provisions,  is  broad  enough  to  authorize  as- 
sessments and  collections  before  the  election  of  officers.  The 
corpondx>r8  '^ay  sue  tod  be  soed,''  purchase  property,  ap- 
point agents,  "make  by-laws''  ♦  ♦  ♦  "foy  ^g  ^^  ^f  any 
portion  of  its  stocks  for  delinquent  assessments  due  there- 
on.'' 

By  section  6  the  corporators  must  have  power  to  receive 
subscriptions  before  proceeding  to  organize  by  electing  offi- 
cers, and,  as  a  necessary  consequence,  may  do  anything  requi- 
site and  proper  to  be  done  in  obtaining  subscriptions. 

If  the  corporators  are  empowered  to  contract  in  relation  to 
subscriptions,  to  make  rules  for  sales  of  delinquent  assess- 
ments and  to  sue  and  be  sued,  it  seems  to  be  immaterial  for 
the  purposes  of  this  case,  whether  the  corporation  is  organ- 
ized or  not. 

That  one  who  subscribes  to  the  stock  can  avoid  the  sub- 
scription, because  of  neglect  to  organize,  is  certainly  a  posi- 
tion difficult  to  sustain,  and  it  is  questionable  whether  the 
neglect  can  be  set  up,  except  by  a  proceeding  in  the  nature  of 
quo  warranto,  under  section  358  of  the  code.  This  part  of 
the  motion  should  be  allowed. 

The  fourth  point  in  the  motion  is  directed  to  the  alleged 
failure  of  consideration.  This  part  of  the  motion  should  be 
denied 

The  fifth  and  aiztk  qpeoificataona  of    the    motion  are 
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directed  to  alleged  misrepresentations.  These  parts  of  the 
motion  should  be  sustained.  The  answer  does  not  show  that 
the  defendant  was  misled  by  thd  misrepresentations;  iind 
the  false  representations  are  not  confined  to  matters  of  faxsty 
but  include  conclusions  and  matteiB  of  opinion. 

The  parts  of  the  motion  numbered  one^  two^  three^  five  and 
six  should  be  granted,  but  the  motion  should  be  overruled  as 
to  its  fourth  subdivision,  relating  to  failure  of  considera- 
tion. 

The  defendant  asked  leave  to  amend  his  answer,  and  leave 
was  granted  as  to  parts  five  and  six,  above  specified,  bat  de- 
nied as  to  spedfieations  one,  two  and  thiee. 


Ofareait  Court  for  Multnomah  Goonly,  .Kovvaiber  Tern,  IWt. 

THE  OREGON  CASCADE  R  R  CO.  v.  JOSEPH 
BAILT,  Defendant,  AND  THE  OREGON  STEAM 
NAVIGATION  CO.,  Intervenor. 

Plkas  in  Abatement  and  in  bab — Joindeb. — ^In  an  action  to  appropri- 
ate land  to  the  use  of  a  railroad  corporation,  tb6  defendant  will 
not  be  allowed  to  unite  the  several  defeases  in  one  trial,  that  tlie 
company  is  not  incorporated,  the  land  ia  not  subject  to  appropria- 
tion, and  its  value  is  $200,000. 

Idem — C!onsent. — The  parties  may  consent  to  try  the  two  latter  ia- 
sues  together. 

YiKW. — Duties  of  jurors  in  viewing  premises,  stated. 

AcnoN  to  Condemn  Land  fob  a.  Railboad. — Where  the  plaintiff  mom 
to  condemn  sixty  feet  in  width,  he  will  not  be  allowed  to  give 
evidence  of  the  value  of,  and  ask  a  verdict  for  the  condemnation 
of  forty-flve  feet  in  width. 

Pabol. — ^Parol  evidence  of  a  written  statement  of  value  fumislied  tlio 
assessor  is  not  admissible. 

Admissions. — Nor  is  the  assessment  roll  admissible  to  prove  the  valiie 
of  the  land,  or  to  prove  at  what  sum  the  owner  valued  it. 

Evidence. — ^The  plaintiff  was  not  permitted  to  go  in^  a  general  exhibit 
of  the  defendant's  corporate  transactions  and  rates  of  charge,  to 
show  that  the  defendant  was  claiming  the  land  solely  for  the  pur- 
pose of  monopoly  or  to  prevent  competition, 

Abtigles  of  Incorporation. — The  evidence  of  the  powers  of  a  oorpora- 
tion  is  now  to  be  found  in  the  general  law  and  its  articles  of  in- 
corporation,'as  forttierly  this  was  contained  In  th*  charter. 
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Ibx  CovDEMSATiov  18  TO  ▲  PuBEJC  UsB. — ^When  private  pxopertf  is 
condemned  to  the  use  of  a  corporation,  it  is  condemned  to  a  public 
use.  It  18  because  the  corporation  is  to  be  a  public  agent  that  the 
legislature  has  power  to  authorize  the  condemnation.  If  the  gov- 
ernment authorises  the  taking  of  private  properly  lor  any  uae  but 
a  public  one,  the  act  is  void. 

PuBOHASK. — A  corporation  has  no  higher  or  better  right  to  property 
condemned  by  the  judgment  of  a  court,  than  to  that  acquired  by 
purchase  without  condemnation. 

LiABTLiTr  OP  Cobporation's  Propebtt  to  Condemnation. — In  general, 
property  held  by  a  corporation  and  necessary  to  the  public  use  for 
which  the  corporation  is  created,  is  not  liable  to  be  condemned  and 
appropriated  to  another  corporation  for  the  same  use. 

AinouBS  of  Inoobporation,  Construction  of. — A  company  incorpor- 
ated to  transport  freight  and  passengers  on  a  river  and  its  port- 
ages, is  not  necessarily  limited  to  one  side  of  the  river  at  a  port- 

Right  of  Wat. — ^A  corporation  has  no  right  to  the  exclusive  use  of  « 
right  of  way  that  is  not  necessary  and  useful  In  its  corporate  bus- 


lOEic. — ^If  the  defendant  had  voluntarily  abandoned  the  use  of  the  Umd 
in  question  as  a  part  of  its  line  of  transportation,  the  land  la 
liable  to  be  condemned. 

IiUBM. — ^The  qoestion  of  forfeiture  cannot  be  tried  in  a  proceeding-  to  con* 
dsmn  land.  • 

This  is  an  action  to  condemn  and  appropriate  lands  to  the 
use  of  the  railroad  companj. 

The  complaint  states  that  the  plaintiff  is  duly  incorpo- 
rated ''for  the  purpose  of  locating,  building,  constructing) 
stocking  and  using  a  railroad"  from  a  certain  designated 
point  (at  the  foot  of  ''The  Cascades"),  td  another  point  (at 
the  head  of  "The  Cascades") ;  and  "for  that  purpose  the 
plaintiff  needs  the  right  of  way  over  certain  lands,  part  of 
which  lie  in  Multnomah  County,  Oregon,  and  a  part  thereof 
in  Wasoo  County^  Oregon."  That  the  defendant  (Joseph 
Baily)  is  in  the  possession  of  the  whole  of  the  said  lands; 
"which  lands  it  herein  asks  to  have  appropriated  to  its  use." 
The  description  of  the  lands  needed  by  the  plaintiff  being 
as  follows,  to  wit:  "Sixty  feet  in  width  along  the  whole 
length  of  the  following  described  line ;  that  is  to  say,  twelve 
feet  of  said  sixty,  lying  immediately  on  the  northerly  aide 
of  said  line,  and  forty-eight  feet  lying  immediately  on  the 
southerly  side  of  said  line."  The  line  is  described  by  coareee 
and  distances.  The  quantity  of  land  within  the  sixty  leefe  ii 
stated  at  82.62  acrea. 
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The  plaintiff  states  that  it  is  "unable  to  agree  with  the 
owners  of  said  land  as  to  the  compensation  to  be  paid  there- 
for.^' 

The  defendant,  Joseph  Baily,  answers  traversing  the  alle- 
gations of  the  complaint^  by  stating  want  of  knowledge  or 
information^  and  pleads  that  the  lands  are  property  of  The 
Oregon  Steam  !N'avigation .  Company.  That  he  has  no  i>o8r 
session  or  control  of  the  lands,  except  that  '^e  is  a  servant 
of  said  0.  S.  IS.  Co.y  and  is  on  said  lands  solely  for  the 
purpose  of  carlying  on  the  business'^  of  his  said  employ- 
ees. 

The  Oregon  Steam  ITavigation  Company,  .having  filed  its 
request  in  writing,  and  obtained  leave  to  intervene,  and  to 
defend  the  action  in  the  place  of  the  said  Joseph  Baily,  an- 
swered :  that  it  ^^as  not  sufScient  knowledge  or  information 
upon  which  to  form  a  belief  whether  or  not  the  plaintiff  is 
incorporated/' 

That  it  (The  Oregon  Steam  Navigation  Company)  is  a 
coiporation  duly  organized.  .  ♦  ♦  ♦  ♦  That  it  was  formed 
for,  among  other  things,  navigating  the  Columbia,  Snake  and 
Willamet  rivers ;  setting  out  as  a  part  of  the  answer,  its  arti- 
cles of  incorporation,  showing  that  among  its  objects  are  the 
following:  "Together  with  the  construction  and  use  of  all 
necessary  rail,  or  plank,  or  clay  roads  and  bridges  at  any  of 
the  portages  of  said  Columbia,  Snake  or  Willamet  rivers, 
or  to  purchase,  own  and  use  any  such  roads/'  That  the  said 
Oregon  Steam  Navigation  Company  is  owner  of  the  land  de- 
scribed in  the  complaint,  and  now  owns  and  is  using  in  its 
said  business  a  line  of  railroad  on  the  precise  line  described 
in  the  complaint  as  the  plaintiff's  proposed  line. 

That  the  same  is  necessary  and  convenient  for  and  in  the 
said  Oregon  Steam  Navigation  Company^s  said  business,  and 
is  not  subject  to  appropriation  by  the  plaintiff. 

That  the  value  of  the  land  described  in  the  complaint  is 
$200,000 ;  and  the  damages  to  defendant  which  would  resnlt 
from  the  appropriation  of  them  by  the  plaintiff  'will  bo 
$200,000. 

The  replication,  by  alleging  want  of  knowledge  and  inf  or* 
mation,  traverses  the  allegations  of  the  answer. 
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W.  W.  Chapman  and  MUeheU,  Dciph  dk  Smith,  for  tlie 
plaintiff. 

Logan  S  ShaJkhicJc  and  Win.  Strongj  for  the  defendants* 

The  repUeation  having  been  filed  at  a*  preceding  temi; 
and  the  case  now  coming  on  for  trial,  the  plaintiff  mored 
that  the  defendant  be  required  to  elect  npon  which  of  the 
several  classes  of  defenses  pleaded  in  the  answer,  it  would 

«ly. 

The  defendant  objected  that  it  was  too  late  after  replioa^ 
tion  to  make  the  motion. 

It  was  held  diat  the  several  issues  could  not  be  tried  at 
the  same  time. 

The  plaintiff  announced  that  he  waived  the  first  defense, 
namely,  that  the  plaintiff  was  not  an  organized  corporation. 
The  plaintiff  renewed  his  motion,  insisting  that  under  seo- 
tion  46,  page  671,  of  general  laws,  the  defendant  could  not 
Bet  up  a  defense  that  the  land  was  not  liable  to  appropria- 
tion, and  at  the  same  time  claim  damages  and  try  the  question 
of  value.    The  court  expressed  the  opinion  that  the  two  de* 
f  enses  required  separate  trials,  if  the  plaintiff  insisted  on  the 
objection. 

Thereupon  the  parties  stipulated  that  both  questions  be 
tried  at  the  same  time,  and  by  the  same  jury,  and  thai  if 
the  first  of  these  issues  should  be  found  against  die  defend- 
ant, the  defendant  should  pay  the  costs  of  the  present  term. 
The  defendant  filed  a  written  moti<m  that  the  jury  view  the 
lands  in  question. 

A  jury  of  twelve  was  selected  and  sworn,  and  the  respeo^ 

^re  pairties  stated  the  case  to  the  jury.    The  respective  part« 

^^nsehted  that  the  jury  separate  for  such  time  as  should 

the  court  be   deemed   proper,    and   waived   the  neoes* 

(A^   of  the  jury  being  kept  together,  and  of  an  officer  at- 

^^  ^  ding  or  taking  charge  of  the  jury  upon  occasion    of   a 

v^e^^^  of  the  premises,  and  consented  that  the  jury  now  sep- 

a.'^^te  to  go  by  steamer  to  the  premises  in  controversy.     By 

^sotvsent^  a  person    wa«    appointed   to   show    the    jury    the 

premisea. 
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M  UyTON^  J.  then. admonished  the  jury  as  follows:  '*Toii  are 
not  to  converse  with  each  other  nor  with  any  other  person, 
nor  express  any  opinion  on  any  subject  connected  with  this, 
trial,  tuitil  the  case  is  &i«lly  subthiited  to  you.  This  direc- 
tion must  also  be  observed  while  you  are  absent  from  the  court 
for  the  pturpose  of  yiewing  the  premise$  in  queatioo.  The 
object  of  this  view  i^  to  make  you  acquainted  with  the  land 
that  is  sought  to  be  condemned  or  appropriated,  and  with  the 
country  surrounding  it,  that  you  may  be  tiie  better  enabled  to 
judge  of  the  situation  of  the  parties  and  their  property,  and 
tbe'ri^tfi  that  may  be  affected  by  the  result  of  the  action. 
The  person  appointed  for  that  purpose  will  point  out  to  you 
^e 'premises  in  question,  the  particular  lands  claimed  by  the 
plaintiff,  and  the  lines  and  the  monuments  of  the  survey  of 
the  premised;  and;it  ^iU  be  your  privilege  and  duty  toobserve 
these,  and  l3ie  geography  of  the  surrounding  country. 
You  should  not  pemut  any  other  person  to  converse 
within  your  hearing  on  any  subject  connected  with  the 
triaL 

On  the  trial  6t  the  cause  the  first  important  question  will 
be  whether  tibe  plaintiff  is  entitled  to  have  this  land  appro* 
priated.  This  tnay  depend  upooa  the  law  or  upon  the  facts 
of  the  case,  or  it  may  be  a  question  depending  both  upon  the 
law  and  the  f  adts. 

It  is  the  right  of  the  parties  to  be  fully  heard  on  the  quee- 
tionin  cojfttroversy,  before  any  Qondusive  opinions  are  form- 
ed by  you.  You  will,  therefore,  as  far  as  possible,  avoid 
coming  to  any  settled  conclusions  in  your  own  minds,  on  any 
of  these  questions,  until  the  case  is  finally  submitted  to  you. 
It  may  become  your  duty,  in  the  course  of  the  trial,  to  es- 
timate the  damages  that  would  be  occasioned  by  appropriat- 
ing the  premises  for  the  plaintiff's  road.  One  object  of  the 
view  is,  that  by  seeing  the  premises  and  learning  the  situation 
of  the  surrounding;  countiy,  you  may  be  better  prepared 
to  understand  and  weigh  the  evidence  the  parties  may 
offer  on  that  subject  You  are  permitted  to  sepa- 
rate and  will  meet  upon  the  steamer  on  Wednesday 
morning,  and  be  piesent  in  .court  col  Thuisday  morning  nezly 
tt  9  o'docL'' 
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On  the  trial  it  was  shown  by  inspection  of  artioles  of  in-i 
corporation  of  the  plaintiff  and  of  the  defendant,  that. each 
was  inoorporated  for  the  purposes  stated  by  each  respeetiye- 
Ij  in  the  pleadings.  That  tiie  proposed  railroad  line 
was  identical  in  locality  with  a  line  of  railroad  con- 
strocted  or  purchased  by  the  defendant,  the  O.  8:  N.  Co., 
about  1863. 

The  evidence  was  eonflicting  as  to  whether  that  railroad 
ought  to  be  considered  as  in  use  at  the  present  time  by  the 
O.  S.  N.  Co.  as  a  part  of  their  general  line,  or  means  of 
transportation  between  Portland  and  The  Dalles  The 
Cascades  is  a  portage  on  the  Columbia  Biver  about  midway 
between  Portland  and  The  Dalles,  of  about  three  miles, 
over  whieh  frei^t  or  passengers  eannotiie  conveyed  by  boats. 
The  evidence  shows  that  at  cue  time  the  railroad  on  the 
Oregon  side,  whieii  is  identical  in  locality  with  tiie  plain- 
tifPa  proposed  line,  was  used  by  the  0.  8.  N.  Co.  aa  their 
sole  means  of  connection  between  their  steamers^  Above  and 
below  the  portage  at  The  Cascades.  That  about  1862^,  the 
same  pexaone  who  were  stockholdeig  of  tiie  O.  .  &  IT.  Ca, 
became  stockholders  of  a  eompany,  incorporated  under 
the  laws  o£  Washington  Territoiry,  known  as  the  '^Cascades 
Bailroad  Company;''  which  last  named  company  became 
and  are  owners  of  a  good  and  well  equipped  railroad,  extend- 
ing from  the  upper  to  the  lower  extremity  of  the  portage  at 
ihe  Oasoade.  About  that  time  the  last  named  company  leased 
the  last  named  railroad  to  the  0.  8.  N.  Oa,  at  a  certain  price 
per  ton  for  freight  and  ascertain  rate  per  capita  for  passen- 
gers. This  lease  has  been  renewed  from  year  to  year,  and  the 
O.  8.  N.  Co.  still  holds  possession  of  the  last  named  railroad 
as  tenant  of  the  said  Cascades  Bailroad  Company,  and  near- 
ly all  its  freight  and  passenger  business  at  that  point  is  done 
by  means  of  that  road,  on  the  Washington  Territory  side  o^ 
the  Columbia,  that  road  being  a  good  T  rail  structun?, 
operated  by  good  locomotives.  The  road  on  the  Ore- 
gon side  is  constructed  with  '^strap  rails,''  is  in  a  bad 
state  of  repair,  and  operated  only  by  horse  power.  There 
was  conflicting  evidence  whether  during  the  five  or  six 
years  the  latter  road  had  been  used  at  all  as  a  connecting 
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link  between  the  steamers  above  and  below  the  portage. 
SiMne  of  the  witnesses  testified^  that  during  that  por* 
tion  of  the  year  when  emigration  was  largest,  it  was 
nsed  for  transporting  the  wagons  and  furniture  of 
through  passengers  or  emigrants  who  chose  to  transport  their 
own  live  stock  over  or  around  the  portage.  And  also,  that 
live  stock  was  taken  by  that  route  at  a  lower  price  than  oa 
the  Washington  Territory  side^  and  was  detained  one  day 
longer  on  the  trip  when  taken  that  way. 

It  was  testified,  that  the  Cascades  Bailroad  Company  was 
indebted  to  the  O.  S.  N.  Co.  for  money  advanced  in  the  con- 
struction of  its  road,  and  thus  owed  more  than  it  could 
pay. 

.  The  intervenor  introduced  a  patent  and  deeds  to  show  title 
to  the  lands  in  question.  Some  of  the  intervener's  witnesses 
estimate  the  value  of  the  land  sought  to  be  appropriated  at 
$200,000.  S<xne  of  the  plaintiff's  witnesses  estimate  it  at 
not  more  than  two  or  throe  dollars  per  acre. 

Mr.  Btirrage,  an  engineer,  testified,  that  the  line  described 
by  courses  and  distances  in  the  complaint,  followed  the  soutfa; 
^ail  of  the  O.  S.  N.  Co.'s  railroad* 

The  plaintiff  asked  his  witness  ihe  following  questicm : 

^^What  is  the  value  of  a  strip  of  land  forty-five  feet  wide 
lying  three  feet  southerly  from  where  the  south  tra(^  of  the 
old  railroad  was  laid  ?" 

The  plaintiff  objected,  to  the  question  as  irrelevant,  and 
the  object  was  sustained.* 

The  plaintiff  asked  of  the  defendant's  witness,  who  was 
vice-president  of  the  defendant,  on  cross-examination: 

^rOid  you  not,  in  18.69,  furnish  to  the  county  assessor  a 
written  statement  of  the  value  of  that  property  ?" 

The  witness  answered:     'T.  did." 

The  plaintiff  then  asked :  ^^What  was  the  value  stated  hy 
you  to  the  assessor  ?" 

The  defendant  objected  that  the  writing  was  the  best  evi- 


1.  The  plaintiff  claimed  that  by  analogy  to  proeeedines  In  possessoiy 
actions  and  by  the  provisionB  of  section  317  of  the  coae^  the  nlaintlS 
nay  have  eondenmatioa  of  a  paitt  of  the  lands»  if  not  the  whole. 
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denee,  and  that  the  admissions  of  a  atocUiolder  weie  not  the 
admissions  of  the  corporation. 

The  objection  was  sustained. 

The  plaintiff  offered  in  evidenoe  the  county  OBseasment 
roll  of  1869.  The  defendant  objected  to  it  as  inoompetent, 
and  the  objection  was  sustained.^ 

I^e  plaintiff  then  proposed  to  prove  that  the  object  of  the 
O.  S.  N.  Company,  in  keeping  possession  of  the  groond  in 
eontroyer87|  was  not  transporting  oyer  it,  but  was  to  prevent 
others  from  using  it,  to  enable  the  0.  S*  N,  Co.  to  monopolize 
the  trade  of  the  Columbia  River,  and  asked  the  following : 
^'What  is  the  rate  per  ton  for  freight  from  the  Lower  Cas- 
cades to  The  Dalles  f" 

The  question  was  objected  to  sts  irrelevant,  and  the  objec- 
tion was  sustained. 

The  plaintiff  asked  the  following  instructions,  which  the 
court  declined  to  give : 

1.  ^^The  defendant^  by  mere  act  of  incorporation,  acquired 
no  franchise  from  eminent  domain,  and  therefore  if  the  jiiiy 
believe  that  the  defendant  has  not  condemned  the  land  in  con* 
troversy,  under  the  laws  of  Ihe  State  of  OregCn  then  •  the  d^ 
fendant  is  a  mere  private  owner,  and  the  lands  are 
subject  to  condemnatioai  by  the  plaintiff,  or  to  the  plaintiffs 
use.^ 

2.  ^'If  the  defendant  once  acquired  a  right  to  use  tiie 
railroad  on  the  Oregon  ride,  and  a  right  to  use  it  as  part  of 
their  line  of  transportation,  and  has  since  forfeited  it,  the 
land  is  subject  to  be  condemned  to  the  use  of  the  plaintiff.^ 

The  following,  asked  bj  the  plaintiff,  were  given : 
8.  "If  the  defendant  once  acquired  a  right  to  use  the 
railroad  on  the  Oregon  side,  and  has  since  abandoned  all 
intention  of  using  it  as  part  of  their  line  of  transportation, 
the  land  is  subject  to  be  condemned  to  the  use  of  the  plain- 
tiff/' 

4.  'Ti  the  sixty  feet  claimed  by  the  plaintiff  has  once 
been  condemned  to  the  use  of  defendant,  under  the  laws  of 


1.    By  the  statute,  the  assesfiment  is  made  on  the  estimate  of  the  as- 
•etsor,  and  not  on  tbaX  of  the  owner  of  the  property. 
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this  ;&tate,  the  Bamie  may  be  again  bcmdemned  to  the  use  oi 
the  plaintiff y  if  it  can  be  so  condemned  and  used  by  the  plains 
tiff  without  interfering  with  its  use  for  the  purposes  of  the 
defendant:'' 

The  following  instruetioiut^  asked  by  the  intervenoi;  wwe 
given: 

5.'  ^'To  consdtttte  an  abandonment  by  the  eorporation, 
it  must  appear  that  the  company  has  voluntarily  abandoned 
and  given  up  aH  intention  to  use  ihe  road  as  a  part  of  their 
line  of  transportation.^ 

6.  ^'If  the  O.  S.  N.  Co.  purchased  the  land  upon  whieh 
this  road  is  laid  and  appropriated  it  for  a  railroad  acaross 
that  portage,  then  it  was  not  necessary  that  it  should  be  oon^ 
demned  under  the  statute,  to  give  the  company  all  the  rights 
they  can  in  any  way  acquire  under  their  article  of  incorpora* 
tion  or  under  the  law.^ 

7.  '^The  Oregon  Steam  Navigation  Company  have  a  lig^t 
to  transport  their  freight  apd  passengers  on  either  or  both 
sides  of  die  river,  without  forfeiting  their  ri^t  to  a  line  for 
a  road  on  the  Oregon  «de,  provided  they  did  not  abandon 
their  intention  to  xue  the  Oregon  aide.'' 

Upton^  J.,  gave  the  following  charge: 

In  this  action  the  plaintiff  seeks  to  oondenm  lands  for  tlie 
purpose  of  constructing  a  railroad.  A  defense  set  up  is, 
that  the  defendant,  as  a  corporation,  is  entitled  to  use,  and 
is  using  the  same  land  for  the  purpose  of  operating  the 
defendant's  railroad.  The  value  of  the  premises  is  also  put 
in  issue. 

The  first  point  to  which  I  will  refer  is  the  defendant's 
rights  as  a  corporation,  if  it  has  ever  been  empowered  to  oper> 
ate  a  railroad  on  the  premises  in  question. 

Formerly,  corporations  were  formed  by  a  direct  grantfn»n 
the  sovereign  power.  The  instrument  in  which  the  grant  was 
expressed  was  callel  a  charter,  and  it  was  the  practice  in  most 
of  the  states  of  the  Union,  until  recently,  for  the  kgislatnni 
to  grant  charters.  Each  corporation  was  created  by  a  special 
act  of  the  legislature. 

This  practice  conferred  special  favors^  and  was  thouj^ 
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to  hare  a  bad  influence  upon  legislatian*  When  onr  eonr 
stitution  was  formed,  it  was  provided  that  no  corporation 
should  be  created  by  speeial  act  odE  the  legislature.  The 
words  of  the  constitution  are,  ^^Corporations  ma;  b^  iforzoed 
under  general  laws,  but  shall  not  be  created  by  special  la^ts^ 
except  for  municipal  purposes.  AH  laws  passed  pursuant 
to  this  section  may  be  altered,  amended  or  repealed,'  but  not 
so  as  to  impair  or  destroy  any  vested  or  corporate  rights. 

The  word  corporation  is  here  used  to  disnote  such  .  ideal 
bodies  as  had  formerly  be^i  created  under  that  name  by 
charter  or  by  special  Ic^slative  acts;  and  that  meaning 
must  be  given  to  the  word  corporation  in  construing  the 
general  law  that  provides  the  mode  of  forming  corporay 
tian& 

Fonnerly,  fegislatores  having  power  to  grant  charters, 
could  place  such  reatrietions  upon  the  •  corporation  at .  th^ 
time  of  its  creation  as  legislativie.  wisdom  diould  suggest; 
but  whatever  right  or  power  was  then  unconditionally  oonr 
ferted  became  inheorent  or  vested  in  the  eorporatioil.  Con* 
cessions  to  corporations  are  in  the  nature  of  grants.  So  our 
legislature  acting  under  this  proviuon  of  the  constitution, 
has  the  power  to  provide  by  general  law  to  confer  such  rights 
and  powers  on  corporations.  .   /     > 

The  object  and  effect  of  the  constitutional  provision  is,  liot 
to  change  the  nature  or  character  of  the  corporate  body ^. but 
to  place  all  men  on  an  equality  in  obtaining  these  privileges, 
and  to  disconnect  &e  business  of  granting  charters  from  the 
business  of  legislation. 

The  legislature,  in  passing  such  general  law,  can  undoubtr 
edly  place  upon  corporations  such  restrictions  as  the  public 
good  may  require,  and  may  provide  by  general  law  for  con- 
ferring powers  sigiilar  to  those  formerly  conferred  by  acts 
of  special  grant  The  evidence  of  the  powers  of  a  corpora- 
tion is  now  to  be  found  in  the  general  law,  and  in  the  artides 
of  •incorporation  filed  by  the  company,  as  formerly  this  was 
contained  in  the  charter. 

In  a  case  reported  in  2  Gray,  1,  Chief  Justice  Shaw  says-: 
''The  act,  like  every  act  and  chiurter  of  the  same  kind,  is  a 
ocmtract  between  the  government  on  the  one  part,  and  the 
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undertakers  (corporatora)  accepting  the  act  of  incorporaticm 
on  the  other.'* 

*  *  *  "It  conferred  on  the  persons  incorporated  the 
franchise  of  being  and  acting  as  a  corporation/*  ♦  #  ♦  ♦ 
'^t  confers  the  right  to  collect  such  tolls  as  the  oorporaticHi 
fthall  fix*'  *  *  ♦  "This  is  in  every  respect  a  public  fran- 
chise, which  no  one  could  enjoy  but  by  the  authority  of  the 
government;**  and  still  speaking  of  the  character  of  the 
grant,  it  is  added:  "It  was  made  by  die  government  in  its 
sovereign  capacity  with  subjects  who  were  encouraged  by  it 
to  advance  their  property  for  the  public  benefit.**  *  *  "It 
was,  therefore,  a  covenant  for  quiet  enjoyment  against  its 
own  acts  and  tiiose  of  persons  claiming  tinder  it/' 

The  general  corporation  act  of  this  state  confers  on  the 
corporators  the  right  to  pursue  the  business  for  which  they 
lawfully  incorporate,  and  during  the  period  fixed  for  their 
corporate  existence.  It  allows  private  property  to  be  ap- 
propriated for  the  use  of  the  corporation,  whether  acquired 
by  purchase  or  condenmed  by  the  judgment  ot  a  Court  And 
both  as  to  the  extent  of  its  use,  and  the  time  it  may  be  used, 
it  confers  rights  that  are  fixed,  certain  and  positive. 

Corporations  are  quasi  public  bodies*  When  private  prop* 
erty  is  condemned  to  the  use  of  a  corporation,  it  is  condenm- 
ed to  a  public  use.  It  ^vill  not  be  contended  that  private 
property  could  be  taken  for  the  use  of  a  corporation  upon  a 
different  theory. 

When  the  sovereign  power  authorizes  a  railroad  company 
to  appropriate  private  property,  it  is  upon  the  assumption 
that  the  railroad  company  is  a  public  agent,  and  it  appro- 
priates the  property  for  a  public  benefit  and  to  a  public  use. 
And  it  is  to  that  end  and  upon  that  ground  alone  that  the 
legislature  has  any  power  to  authorize  a^  condemnation  of 
private  proper^  to  the  use  of  another,  without  the  owner's 
consent 

When  a  railroad  company  acquires  the  right  of  way  and 
constructs  a  road,  under  proper  articles  of  incorporation,  it 
acquires  a  right  to  hold  such  right  of  way  and  operate  such 
road  for  the  specified  period;  although  the  company  is  aerv- 
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ing  its  ocm  special  interest  and  actuated  selely  by  motives 
of  self  infteiest,  this  privilege  and  franchise  is  a  right  to 
act  as  a  public  agent^  and  to  manage  the  road  for  a  public 
nse.  The  same  jurist  says:  ''If  th^  gbvemment  auth<»iife8 
the  taking  of  properly  for  any  use  but  a  public  one,  'or  fai& 
to  make  a  ccHnpensationy  the  act  is  void."  It  ib  wholly  im- 
material upon  this  point  whether  such  railway  company  ob- 
tains the  property,  which  forms  the  road  bed,  by  purchalse 
or  by  the  judgment  of  a  court.  The  general  corporation  law 
and  the  act  of  incorporation  under  it^  create  the  corporation 
and  confer  ^atever  franchises  are  granted  or  conferred.  It 
is  not  the  condemnation  of  property  that  givescharacter  to  the 
corporation.  The  judgment  of  the  ooui^  is  a  means  of  plac- 
ing the  corporation  in  postession  of  what  is  necesl^ary  lio  a 
dischatge  of  its  franchise  and  its  duties  t6  (he  public.  Bti^ 
when  property  is  condemned,  the  corporation  hits  no  highet 
or  better  right  to  that  pi^operty,  thain  ii  has  t6  prc^ily  ae^ 
quired  by  purchase.  - 

It  fellows  from  what  has  already  been  said  lihat,  whether 
the  r^ght  of  way  is  licquired  by  gift,  or  by  purchase,  of  by 

r  * 

the  judgment  of  a  court,  tiie  corporation  is  so  far  a  pUbKe 
agent^  that  what  it  holds  in  its  corporate  capadty  is  heM 
for  a  public  use.  '     ' 

In  general,  property  necessary  to  such  ufi»  and  so  held, 
is  not  liable  to  be  condemned  and  appropriated  to  another 

oorp^mtion  for  the  same  use  to  which  it  has  already  been 

•  .         .  ■ 

set  apart  ..«'.♦ 

A  greater  public  necessity  may  arise,  that  will  authoHze 
a  new  appropriation  or  the  subjection'  6f  the  property  to  a 
new  use.  This  may  occur,  for  instance,  when  it  is  necessary 
for  one  railroad  to  cross  the  track  of  another. 

If  a  railroad  company  could  condemn  and  appropriate  the 
ground  and  track  of  another  similar  corporation,  so  as  to 
deprive  the  first  of  its  use,  a  third  company  could  immediately 
proceed  in  the  same  maimer  against  the  second.  The  propo- 
sition needs  but  to  be  stated  to  show  its  improprie- 
ty. 
I  have  stated  the  law  upon  this  pmi%  and  thef  reason  upon 

which  it  rest^,  thus  fully,  that  the  jury  ahould  be  entit^ly 
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from  any  doubt  on  tkis  .question  vAiQe  considering  other 
<i)nportant  and  ooaxtxovert/^  queetions  that  arise  in  the  case. 
•It  is  claijEue^  by  the  plaintiff  that  the  defendant's  business 
jsm  the  Colnpa,];aa  Biver  is  confined  to  a  single  line,  That 
if  the  defendant  operates  a  railroad  on  each  side  of  the  river, 
tb^  defendant  operates  two  lines  and  exceeds  its  powers,  and 
that  by  using  a  road  in  Washi?igtan  Tprritory,  the  defend- 
lint:  forfeits'  all  rights  to  use  a  road  on  this  side. 
•  By  the  law  and  the  articles  of  incoirporation,  the  defend- 
ant is  not  limited  to  one  side  of  the  river,,  but  has  the  right 
4t>  transport  goods ,  fuid  passengers  around  tJie  rapids  by 
#uch  iro^  OT:  roads  in  its  control  as  is  necessary  and  profitable 
.^yithout  being  li;piited  to  either  side  of  the;  river, 
i  It  is  also  daim^by  the  defend^^nt,  that  the  road  cm  the 
Pli^gon  side  isnotrnecfessftry :ii^.,tbe  business  of  Hie  eompsjajy 
^nd;  therefore  the  Oregon  Steain  Navigation  Company,  as  a 
oorpo;ration,  cannot  bold  it. .  A  corporation  has  no  right  by 
virtue  of  its  corporate  power  to  the  exclusive  use  of  property 
th$t  i&  not  necessary  and  useful  in  the  course  of  its  business 
as  a  corporation.  It  is  for  you  to  determine  as  a  question 
of  fact,  whether  the  rpad  on  the  Oregon  side  is  necessaiy 
to  enable  the  defe9i;id4J^t  to  cianry  on  !0ieir  business,  named 
in  the  articles  of  incorporation,  in  a  judicious  and  profitable 
manner*  The  plaintiff  also  claims  that  if  the  defendant  did 
once  acquire  the  right  to  op^rtite  a  road,  on  the  Oregon  side 
of  ]t^e  river,  the  d^endaDat  has  abandoned  the  road  and  for- 
feited the  right  to  use  it 

What  is  properly  called  forfeiture  may  be  distinguiahed 
from  an  abandonment  A  oorporfCtion  may  forfeit  its  fran- 
chises and  render  itself  liable  to  have  them  declared  forfeit- 
ed, but  that  question  cannot  be*  tried  here.  The  question 
whether  the  defendant  has  itbandoned  this  road,  can  be 
tried  here. 

To  constitute  an  abandontnent,  it  must  appear  that  the  de- 
fendant  has  voluntarily  given  up  the  intention  of  using  this 
rpad  as  a  means  of  transportation  on  this  pottage.  It  is  a 
question  of  fact  for  you  to  determine  whether  the  defend- 
ant has  v<duntarily  abandoned  the  intention  of  using  this 
90ad  as  a  link  in  their  line  of  transportation. 
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III  ■  1  II  I      I  -  I  I       I     III   -nil       I  ■ 

'  As  to  tHe  light  of  the  defendant  to  operatia  a  railroad  oh 
the  tra^  \j^g  in  Oregon^  it  is  proper  to  consider  the  sub^ 
ject)  first,  with  a  view  to  determine  whether  the  company  ever 
acquired  the  right  to  vise  it  For  this  purpose  we'shonid 
examine  their  articles  of  ihcorporation  and  determine  from 
the  srtielea  what  wad.  the  busineaa  for  which  the  incioo^MiKvai' 
tion.  was  iarmBd.  When! this' is  ^bertained^  it  is  to  be  detei4 
mined  whether  this  road  was  such  an  one  as  the  compapny 
was  anthoiized  to  Dpeifate,  and 'if  it  is  snch,  whefiier  the  de- 
fendant did  acquire  it  and  operate  it.  If  the  defendaift  ac- 
quired it  And  operated,  it^  and  jon  find  Aat  it  is  not  now  nee* 
essary  and  convenient  for  a  profitable  transaction  of  the.  de^ 
fendant's  biminesd— K>r  tbat  the  defendfint  has  vohintafily 
abandoned  its  intention  to  use  it  in  that  businees,  it  m  sab* 
ject  to  be  condmnned.    •  *   '\  •      -       • 

If  the  defendant  acquired  a  right  to  operate  a  railroad  o;q 
the  Os^goh  aide  of  the  rivei*,  the  faci  that  there  ia  another 
road  which  thej  can  and  do  tise,  does  not  predtdde  a  right  to 
operate  the  one  on  this*  rndd,  provided  l3us  one'ie  still  neces- 
sary and  convenient  in  their  business.  Kor  is  there  any- 
thing in  the  law  to  prevent  the  defendant's  using  a  road  on 
each  side^  if  the  legitimate  business  of  the  corporation  is  sudi 
that  the  two  roads  are  necessary  and  convenient  in  that  bus- 
iness. It  is  a  proper  question  for  you  to  consider  whether 
the  use  of  this  land  is  necessary  to  a  profitable  transaction  of 
the  defenaant's  business ;  because  the  defendant  has  no  rig^t 
to  an  exclusive  possession  of  lands  that  are  not  necessary  an4 
convenient  in  its  bosinesis.  ^ 

But  it  is  not  the  province  of  this  court  to  deprive  the  de- 
fendant of  property  that  is  necessary  in  that  business,  on  the 
ground  that  the  defendant  is  a  monopoly.  The  law  has 
provided  a  different  remedy  for  that  evil.  The  defendant 
cannot  object  to  the  appropriation  on  the  ground  that  opening 
the  route  will  build  up  a  rival  company;  and  the  plaintiff 
cannot  claim  anything  on  the  ground  that  competition  would 
be  a  public  benefit. 

The  plaintiff  must  show  a  right  to  take  the  whole  sixty  feet 
described  in  the  complaint,  or  it  cannot  take  anything  in 
this  proceeding.    It  is  for  you  to  determine,  a^  a  question  of 
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f acty  whether  the  road  is  one  oi  the  means  ci  defendant's 
transportation  and  necessary  to  the  defendant  for  the  busi- 
ness for  which  it  is  incorporated.  The  defendant  cannot  hold 
lands  that  it  does  not  need,  merely  in  order  to  prevent  com- 
petition by  a  rival  .company.  ISor  can  the  plaintiff  take 
horn  the  defendant  what  the  defendant  does  need  in  its 
business  on  any  claim  that  the  defendant  creates  a  mo- 
nopoly. 

If  yon  find  that  the  land  is  not  subjeet  to  appropriation, 
you  win  say  so  by  your  verdict,  but  if  you  find  that  it  should 
be  appropriated,*  yon  will  estimate  its  valne/at  what  yoa 
think  it  is  worth. 

You  are  to  judge  of  the  credibility  of  the  witnesses,  and 
the  .wei^t  of  their  testimony,  llieir  means  of  knowlet^e, 
and  on  questions  of  value,  of  the  soundness  of  their 
opinions. 

The. ^defendants  had  a  verdict^  that  the  lands  in  gnestion 
^mere  not  subject  to  condemnation* 

The  plaintiff  moved  for  a  ne^  teiaL 
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THE  OREOON  CASCADES  R.  R  CO.,  Plaintiff,  v.  THE 
OREGON  STEAM  NAVIGATION  CO.,  Intervener. 

Kkw  Tbial— Pbxpondbbakce  of  Evtoenob. — ^A  "vierdiet  that  is  subjeet 
to  no  other  objection,  should  not  be  aet  uide  because  the  Judge 
differs  from,  the  jniy,  as  to  the  preponderance  of  evidence. 

Possession — ^Evidenge  or  Titul — Quiet  and  exclusive  poaeeeeioii  li 
evidence  of  title,  until  a  better  title  la  claimed  and  ahown  hy  aa- 
other. 

Imic. — ^A  railway  corporation  cannot  procure  a  judicial  oondenination 
of  lands,  when  it  can  agree  with  the  owner,  as  to  its  purchaei^ 

New  Tbial — Jubor's  Affidavit. — It  would  be  of  dangerous  tendency  to 
set  aside  a  verdict,  on  the  ground  that  the  juror  has,  after   the 
trial,  a  different  conception  of  the  law,  or  of  the  facts,  from  tibat  un 
der  which  the  verdict  was  rendered.    A  juror's  affidavit  cannot  be 
received  to  show  a  mistake  in  making  up  the  verdict. 
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Waitbi  of  Objcgtiok. — ^When  a  view  hajsr  been  had  and  counsel  liave 
accompanied  the  jury,  and  knowing  the  fact«»  consent  to  con- 
elude  the  trial,  it  is  too  late  after  Terdict,  to  raise  the  point  that 
the  jury  did  not  hare  a  full  Tiew  of  the  pxemises. 

The  juiy  having  3rendered  a  Verdict  in  favor  of  the  inter- 
▼en<nr,  the  Oregon  Steam  Navigation  Company,  the  defend- 
ant filed  a  motion  for  a  new  triaL  The  exceptions  are  stated 
in  the  opinion  filed. 

W,  W.  Chapman  and  Mitchell,  Ddph  d  BrnUh,  for  the 
plaintiff. 

Logan  <t  ShattucJc  and  Wm.  Strong ,  for  the  intervener. 

TJTTonf,  J.  The  point  first  presented  by  the  plaintiff  aB 
ground  for  a  new  trial,  is,  that  the  evidence  is  insufficient  to 
sustain  the  verdict  '  Tb  sustain  the  allegation  of  failure  oi 
evidence,  these  points  are  presented: 

Ist  That  the  defendant  had  abandoned  the  use  of  the 
premises  for  railroad  purposes.  On  this  subject  the  evidence 
is  conflicting.  A  verdict  that  is  subject  to  no  other  objection 
should  not  be  set  aside  because  the  judge  may  differ  from 
the  jury  as  to  the  preponderance  of  evidence. 

2nd.  That  the  defendants  proved  no  ownership  of  the  land. 

I  think  the  evidence  shows  the  intervenor  to  be  owner  in 
fee  by  legal  title.  Be  that  as  it  may,  the  intervenor  was  un- 
questionably in  the  quiet  and  exclusive  possession.  This  is 
evidence  of  title  until  a  better  title  is  claimed  and  shown  by 
another. 

3d.  That  the  land  had  not  been  condenmed  by  a  court  to 
the  use  of  the  defendants.  A  railway  corporation  is  not  em- 
powered to  procure  lands  to  be  condemned  by  the  judgment 
of  a  court,  if  it  can  agree  with  the  owner  and  can  purchase. 
It  necessarily  follows  that  the  right  of  way  may  be  obtained 
by  purchase  without  resorting  to  an  action. 

The  next  point  is  one  that  was  strenuously  urged  both  on 
the  trial  and  on  the  argument  of  this  motion.  When  clearly 
stated  it  amounts  to  this :  the  land  in  question  is  the  only  pass 
through  the  Cascade  mountains,  lying  in  this  state,  an^ 
both  plaintiff's  and  defendant's  roads  might  be  operated  with' 
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in  the  sixty  feet.  This  point  is  fully  atiswered  by  saying  ib€ 
pomplaint  in  this  case  demands  the  whole  sikty  feet 

Another  ground,  for  asking  a  new,  trial  is  based  on  alleged 
misconduct  of  the  adverse  party. 

In  supp^rt'of  this  ground  two  affidavits  are  produced;  one 
is  that  of  a  juror  who  deposes  thai  he  was  not  taken  on  to  the 
ground  in  Washington  Territory;  and  giv^  a  detailed  state* 
ment  as  to  how  he  understood  the  instructions  of  the  eoorL 
The  other  is  that  of  counsel  in  the  case,  who  deposes  that  the 
jury  was  not  taken  into  Washington  Territory,  and  states 
the  reasons  that  induced  him  to  consent  to  go  to  trial  with  less 
than  twelve  jurors. 

The  affidavit  of  the  juror  is  inadmissible  to  impeach  the 
verdict  or  even  to  show  a  mistake  in.  making  up  the  verdict 
(4  Johp.  487;  6  Cow.  106;  6  Id.  53.)  Nor  can  it  be  receiv- 
ed to  show  what  passed  in  the  jury  room.,  (2  l^ler  11;  3 
GiL  &  John.  473.)  Nor  on  account  of  an  afterthought  of 
the  juror.     (2  Sayre  85.) 

It  would  be  of  dangerous  tendency  to  permit  jurors  to  re- 
consider their  verdict  after  th^  have  been  diechaj^d,  on  the 
ground  that  they  now  have  a  different  conoeptioui  either  of 
the  facts  or  the  law^  from  that  under  which  the  verdict  was 
rendered.  It  would  be  permitting  parties  and  counsel  to  retry 
their  cases  upon  tx  parte  arguments  addressed  to  individual 
jurors,  who,  from  natural  commiseration  for  the  losing  parQ% 
are  not  only  open  to  new  impressions  inconsistent  with  the 
whole  truth  of  the  case,  but  are  liable  to  be  led  into  conces- 
sions and  statements,  imprudently  or  carelessly  made,  which, 
being  once  made,  it  is  difficult  for  them  to  retract  or  to  ex- 
plain without  appearing  discourteous,  or  even  appearing  to 
be  partisans  in  an  affair  that  is  not  their  own.  Besides 
these  considerations,  we  know  that  affidavits  drawn  by  coun- 
sel to  meet  a  particular  point  in  cases  of  this  kind,  would 
frequently  fail  to  disclose  a  full  statement  of  the  concessions 
thus  incautiously  made  by  jurors,  with  the  reasons  and  the 
reservations  that  accompany  them.  Admitting  such  affidavits 
would  open  a  new  anl  alarming  source  of  litigation,  and  if 
practiced  it  would  be  difficult  to  say  when  an  action  would 
terminate. 
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One  point  set  up  bjr  the  affidavits  is  that  the  intervener 
having  volnnteired  to  convey  the  jxaj  in  its  steamhoat,  ibe 
jurors  were  not  taken  over  that  railroad  at  the  Cascades^ 
.which  is  in- Washington  Territory. 

..  A  person  ^was  selected^  with  the  approbation  of  both  par- 
ties,  to  show  the  jury  the  premises  in  controversy.  He  was 
instructed  tb  ^paxat  <wt  to  the  j^Li^  the  partiealar  lands 
claimed  by  the  plaintiff,  and  the  lines  and  monuments  of  the 
survey  of  the  premises.  And  the  jury  were  instructed  that 
in  making  the  view  it'W&s  their  pjrivilege  and  duty  to  ob- 
serve the  geography  of  the  surrounding  country.  Nearly  the 
entire  line  of  the  railroad  which  is  in.  Washington  Territory 
can  be  seen  from  the  places  which  the  jury  visited.  "So  in- 
structions were  giv^n  tbat  the  jjvrf  should  be  taban  beyond 
the  bounds  of  the  state,  nor  is  it  necessary  now  to  express 
any  opinion  as  to  the  proprie^.oi  such  an  acty  or  as  to  the 
power  of  the  court  to  direct  it  One  of  the  plaintiff's  coun- 
sel went  with  the  jury,  and  probably  knew  all  that  is  now 
known  on  the  point  here  raised,  before  consent  was  given 
by  him  to  proceed  with  the  trial  with  eleven  jurors. 

It  was  in  his  power  then  to  refuse  to  go  on  without  fur- 
ther proceedings  in  regard  to  the  -view,  one  of  the  twelve 
jurors  who  had  been  selected  and  sworn,  having  failed  to 
accompany  his  fellow  jurors  to  place  of  the  view.  With  a 
knowledge  of  the  f aets,  the  plaintiff's  counsel  consented  to 
excuse  that  juror  and  go  to  trial  with  eleven  jurors  without 
further  view.  These  is  no  groimd  for  this  objection  after 
such  consent^  given  with  a  knowledge  of  the  facts.  Besides 
this,  it  is  difficult  for  one  having  a  knowledge  of  the  locality, 
to  come  to  the  conclusion  that  one  could  go  up  one  side  of 
the  river  at  that  place  with  a  desire  to  leam  the  facts,  with- 
oat  being  supposed  to  understand  the  nature  of  the  ground 
on  both  sides,  or  without  being  able  to  understand  the  evi- 
dence relating  to  the  character  and  situation  of  the  roads  on 
the  respective  sides  of  the  river^  and  relating  to  the  nature 
of  the  business  transacted  on  the  Washington  Territory 
side. 
'Several  errofs  of  law  are  assigned. 

The  first,  second,  liiird  and  fourth  points  under  this  head 
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are  founded  on  misapprehension  as  to  what  ia  contained  in 
t^e  written  instructions  read  to  the  jury,  and  now  on  file. 

The  fifth  relates  to  the  point  previously  mentioned,  that 
the  land  was  not  condemned  to  &e  intenrenor's  use  fay  a 
courts  hut  only  acquired  hy  the  ordinary  ipode  of  eon* 
veyance. 

The  motion  for  a  new  trial  muat  he  ovenroled. 


CSroolt  Oonrt  for  Multnomah  Conntj,  Fobmarj  Term,  18701 

JOHN  BOWMAN  ▼.  BEN  HOLLADAT  et  aL 

Bbaoh  or  OoiNTaAOT— JonTDEa  or  Acruwa.— *It  It  not  wm.  Improper 
Joinder  of  actionSp  to  unite  in  the  same  complaint,  a  claim  for 
wages,  earned  under  a  contract,  and  a  claim  for  money  due  under 
the  same  contract,  for  time  that  has  run  since  the  plaintiff  was 
refused  employment  oontmry  to  the  terms  Of  the  eontract. 

IracM. — Whei^e  the  plaintUT  earned  money,  under  a  oontract  of  employ- 
ment, and  the  plaintiff  was  afterward  discharged,  contrary  to  the 
terms  of  the  contract,  and  he  has  a  claim  also  for  money  that  has 
heoome  due  si&oe  that  time  under  the  same  employment,  for  time 
that  has  run  sinoe  hla  disohaxge,  there  are  aoi  necessarilj  two 
causes  of  action* 

Thib  oaae  is  presented,  on  demurrer  to  the  onnplaint 
The  oomplaint  sets  up  a  eontrac<^  under  whidi  the  de- 
fendants employed  the  plaintiff  to  work  for  the  defendants, 
88  master  machinist^  one  year,  and  agreed  to  pay  him  at  the 
end  of  eadi  month;  for  the  first  four  months,  $125  per 
month,  and  for  the  residue  of  the  year,  $200  per  mentih. 
It  is  alleged  that  the  plaintiff  worked  in  pursuance  of  the 
contract,  one  and  a  half  njonths,  at  the  end  of  which  the 
defendants  discharged  the  plaintiff  without  cause,  and  die 
plaintiff  was  thereby  thrown  out  of  employment;  Ihat  the 
plaintiff  has,  on  his  part,  oomplied  with  the  oontract,  and 
since  his  dischaige,  has  been  ready  and  willing  to  perform, 
and  has  tendered  performance. 

The  suit  was  commenced  after  tibe  expiration  of  die  first 
two  months,  and  the  plaintiff  olainia  $260,  now  due  upon 
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said  contract^  less  $100,  whiefa  he  admits  has  been  paid.  The 
def endantsy  for  cause  of  demurrer,  claim  that : 

1st    Two  causes  of  action  are  improperly  joined. 

2d.    The  two  causes  of  action  are  not  separately  stated. 

8d.  The  complaint  does  not  state  facts,  constituting  a 
cause  of  action. 

Logan,  Skatiuck  d  KUlen,  for  the  plaintiff* 

liUcheU  <&  Dolph,  for  the  defendants. 

Hbton^  J.  The  argument  in  support  of  the  demurrer, 
assumes  that  there  is  an  action  for  money,  due  on  contract, 
and  another  cause  of  action  for  damages  for  the  breach  of  a 
contract,  and  that  the  two  causes  of  action  are  so  essentially 
different  from  each  other,  that  they  cannot  both  be  properly 
set  forth  in  the  same  complaint,  or  sued  in  the  same  action. 
In  eTeiy  action  for  money  due  according  to  the  terms  of  a 
contract,  the  gist  of  the  action  is  the  breach  of  the  con- 
tract, and  a  cause  of  action  does  not  arise,  until  some  con- 
dition of  the  contract  has  been  broken.  Every  '  such  action 
is  an  action  for  damages,  for  a  breach  or  violation 
of  the  oontraet*  There  is  no  such  distinction  between  the 
two  allied  claims  or  demands,  mentioned  in  the  argument 
in  this  case,  as  exists  between  a  cause  of  action  for  dam- 
ages,  for  the  breach  of  a  contract,  and  an  action  for  a  tort 

If  a  contract  has  been  broken  in  two  particulars,  even  if 
the  breaches  are  such  as  to  give  rise  to  two  separate  causes 
of  action,  I  see  no  reason  why  redress  may  not  be  had  for 
both  injuries  in  the  same  action.  I  think  the  assumption 
that  the  complaint  discloses  two  causes  of  action  is  errone- 
ous. The  only  matter  for  which  redress  is  asked  in  this 
case,  is  the  non-payment  of  wages  alleged  to  be  due.  If 
the  plaintiff  has  a  just  claim  for  more  money  than  he  had 
earned  up  to  the  time  he  was  discharged,  that  claim  is  for 
wages  alleged  to  be  due.  It  is  true,  that  according  to  the 
allegations  of  the  complaint,  a  portion  of  the  wages  accrued 
while  the  plaintiff  was  at  work  under  the  contract,  and  a 
portion  accrued  "while  he  was  offering  to  work  in  pursuance 
of  the  oontracty  and  after  he  was  refused  permission    to 
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M^ork;  but  nothing  else  but  wages  is  claimed,  and  the  facts 
set.  out  lay  the  foundation  for  nothing  elae.  The  plaintiff 
states  that  h^/^was  thrown  out  of  employment  againat  his 
will/'  but  the  elaim  is  not  for  damages  sounding  in  tort, 
caof  does  the  complaint  indicate  that  the  plaintiff  avails  him- 
self of  his  privilege  to  rescind  the  contract 

In  this  dass  of  cases,  the  law  gives  to  the  person  who^ 
without  fault  of  his  own,  is  thrown  out  of  employment^  an 
option  to  rescind  the  contract  and  sue  at  once  for  whatever 
damages  result  from  the  breach  of  the  contract,  or  to  hold 
the*  contract  still  in  force  and  claim  his  wages  as,  from  time 
to  time,  the  money  becomes  due. 

The  demurrer  should  be  overruled* 
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J.  M.  EITCHET  V.  0.  RISLET  et  aL 

MioHAinc's  Lkn. — ^Undflr  the  statute  of  185S,  the  Uen  ol  the  hoildM 

commences  at  the  filing  of  the  notice.    . 
BMLkTiGN. — The  lien  of  the  meehanie  may^  relate  hack  to  the  commeBea* 

ment  of  the  building,  but  it  le  not  a  lien  until  the  notioe  is  AM. 
CoxxisniVG  LufrNS. — ^A  sale  under  the  statute  of  1S63  upon  a  foreelosort 

of  the  mechanic's  lien,  is  intended  to  pass  a  title  free  from  all  liens 

created  after  the  commencement  of  the  work. 
PsrviKfi. — Judgments  and  deereee  hind  only  paHies  and  pri^lea, 

Thb  plaintiff  sues  to  foreclose  a  lien  for  lumber  furnished 
in  the  construction  of  the  house  of  Caroline,  the  wife  of 
David  Wittenberg,  at  the  request  of  the  husband  and  wife; 
the  plaintiff  having  filed  notice  of  his  lien  on  May  28,  1869. 

0.  Bisley,  alone  defends.  He  claims  title,  as  purchaser, 
under  a  decree  of  foreclosure  rendered  in  this  oourt^  for^ 
closing  a  lien  of  O.  D.  Buck,  for  work  and  labor  done  in  tlie 
construction  of  the  same  building.  Notice  of  the  lien  of  said 
Buck  having  been  filed  April  19,  1869,  suit  commenced  May 
8d,  and  decree  rendered  July  24,  1869. 

The  plaintiff  moved  to  strike  out  all  that  part  of  the 
answer  which  sets  up  tixe  title  under  the  lien  <rf  O.  D.  Back. 
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7he  xD6rit  of  tiiis  part  of  the  answer  was  argaed  as  upon  de- 
omrrer. 

Mason  d  Gardner,  for  the  plaintiff,  cite  28  CaL  208  and 
822 ;  83  CaL  497. 

Bronaugh  <6  Byiee,  for  the  defendants. 

UpToif^  J.     The  points  involved  in  the  argument    are 

'whether  one  who  holds  an  nnreoorded  mechanic's  lien  is  en- 

^tled  to  be  made    defendant  in  a  suit   to  foreclose.     And 

^Aether,  not  being  made  a  defendant,  he  is  still  entitled  to 

^oJd  ^  ijgjj  Qj^  ^jjg  building,  under  the  statute  of  1853,  after 

^^clcwure  by  another,  of  a  lien  coexisting  under  the  same 
fj^    *^t^.    The  lien  law  of  California,  passed  in  1866,  differs 
/i^5^     ours  in  some  particulaia.     The   first  section   provides 
^^.^    ^11  artisans,  builders,  etc.,   "shall  have   a  lien  on  the 
^^Vng,*'  and  section  6  provides  that   "/^(wn.  ths  time   of 
^;^S^  filing  all  persons  shall  be  deemed  to  have  notice  thereol" 
(-food's  Dig.  687.)    Our  statute  (Code  p.  763)   provide^ 
tliat  persons  performing  labor,  etc,   *^shall  upon  filing   the 
notice  prescribed  in  the  next  section  have  a  lien  upon  such 
building."    Section  7  gives  mechanics'  liens  a  preference 
"over  all  other  liens  after  the  commenceme(ni  of  the  build- 
ing," and  provides,  if  the  proceeds  are  insufficient  to  pay  all, 
that  the  court  shall  order  them  to  be  paid  pro  rata. 

The  California  act  provides  for  bringing  in  lien  holders 
by  publication  of  a  notice,  while  our  statute  merely  gives 
them  an  option  to  come  in  as  parties. 

in  California,  it  is  held  that  the  lien  attaches  from  the 
time  of  the  commencement  of  the  work ;  that,  I  think  is  the 
obvious  construction  of  that  statute,  but  its  language  differs 
so  materially  in  this  respect  from  ours,  that  the  decisions 
under  it  afford  but  little  aid  in  arriving  at  a  proper  construc- 
tion on  this  point. 

I  think,  that  under  our  act,  the  plaintiff  had  no  lien  until 
he  filed  his  notice.  He  may  have  had  such  rights,  as  against 
other  mechanics  and  material  men,  that  had  he  made  himself 
a  party  to  the  suit,  his  lien,  although  notice  of  it  was  not  filed 
until  after  the  suit  was  commenced,  might  .have  been  en- 
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other  than  the  People's  Transportation  Company,  in  1865, 
executed  a  conveyance  to  the  Willamet  Steam  Navigation 
Company,  purporting  to  convey  to  said  Willamet  Steam  Nav- 
igation Company,  the  said  undivided  half;  and  that  the  latter 
company  afterwards  executed  a  conveyance,  purporting  to 
convey  the  same  to  the  People's  Transportation  Company. 
That  the  Willamet  Steam  Navigation  Company  was  a  cor- 
poration organized,  ^'for  the  pxurpose  of  carrying  freight 
and  passengers  on  the  Willamet  River,  from  its  mouth  to 
the  head  of  steamboat  navigation  on  said  river,  and  trans- 
porting sai.d  freight  and  passengers  over  the  portage  at  the 
Willamet  Palls^  by  a  railroad  then  constructed  on  the  east- 
em  bazik  of  said  Willamet  River.''  That  the  company  last 
mentioned,  then  owned  said  railroad  on  the  east  side  of  said 
riVler;  that  the  lands  in  question  were  neither  necessary  nor 
convenient  to  carry  into  effect  the  objects  of  said  corpora- 
tion, and  that  said  company  was  incapable  of  holding  said 
premises.  Similar  allegations  were  made  in  regard  to  the 
defendant,  the  People's  Transportation  Company,  the  object 
of  its  incorporation  being  alleged  to  be,  ''for  the  purpose  of 
carrying  freight  and  paaaengerB  on  the  Willamet  lEUver,  from 
Portland  to  the  headk  of  steamboat  navigation  on  said  river, 
and  transporting  freight  and  passengers  over  the  portage  i^t 
the  Willamet  Falls,  by  a  railroad  then  eoiistrueted  on  the 
east  bank  of  said  Willamet  River."* 

A  motion  waa  made  to  strike  out  aa  inunaterial  and  as 
being  a  statement  of  evidence  and  not  of  &ct8^  the  several 
matters  set  up  affirmatively  in  these  answers. 

The  motion  was  denied ;  it  being  held  that  some  of  the 
statements  embraced  in  the  motion  were  material  allegations 
of  fact 

The  defendants,  The  People's  Transportation  Oa,  filed 
replications  to  the  answers  of  the  defendants,  ThiMnpson  and 


*0n  the  trial^  the  articles  of  incorporation  bein;^  exhibited,  aet  oat 
the  objects  of  the  incorporation  of  the  People's  Transportation  Com- 
pany, as  follows:  "The  object  of  this  incorporation,  and  the  buainesa 
in  which  it  proposes  to  en^^ge,  is  the  transportation  of  passengers  and 
frpight  on  the  waters  of  the  Willamet  and  Columbia  Rivera  and  their 
tributaries,  and  all  necessary  portages."  The  original  ajAwer  failed  to 
Charge,  in  direct  terms,  what  was  the  object  of  the  inoorporatioo,  and 
being  held  bad  on  demurrer,  the  defendants  filed  thflir  aaiended 
•etting  forth  the  objects  as  stated  in  ths  tsxt 
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Lovejo7>  and  the  caiiae  waa  tried  and  aubioil^ted  (m4lie  plead- 
ings and  proof  a. 

J.  K.  KeUjf  aifd  S.  HueXaJt,  for  the  People's  Tranaporta- 
tion  Coi  •  .    -. 

MitcheU  d  Dolph,  for  the  defendants  Thompson  k  Laf«- 

joy- 

I  " 

F^TOir,  J.  rendered  the  following  deoision: 

f  * 

The  evidence  sho'wB  that  np  to  the  present  time  the  bosi* 
ness  of  Ihe  defendant,  the  People's  Transportadcm  Co.,  al 
the  portage,  has  been  tnklifiacted  wholly  on  Hie' east  sidd  of 
the  river.  There  was  some  evident  tending  to  show  that, 
in  case  o{  very  high  trater,  a  oanal  or  railroad  on  the  webt 
side  of  the  river,  over  the  premises  in  eontroversy,  would, 
if  constracted,  enable  that  company  to  do  business  more 
conveniently  and  plV>fitably  than  it  oould  be  done  on  the 
east  aide.  And  that  at  some  future  time  the  P.  T.  Co.  will, 
or  may,  have  occasion  to  use  a  part  of  the  lands  in  control 
versy,  in  the  course  of  t^eir  business.  And  on  the  other 
hand,  there  was  some  evidence  tending  to  show  that  the  prin** 
cipal  object  of  the  P.  T,  Oo.  in  holding  the  land,  waa  to  pre- 
vent its  use  by  competitors. 

I  shall  treat  the  case  as  if  it  were  established  as  a  fact^ 
that  the  actual  use  of  the  premises  in  ocmtroversy,  as  a  way 
or  route  for.  transportation,  has  not  yet  become  necessary, 
and  as  if  the  transit  on  the  east  side  of  the  river  afforded  a 
sufBciently  good  route ;  and  shall  consider  the  two  questions 
— ^whether  under  this  state  of  facts  the  corporation  can  hold 
the  property ;  and  whether,  if  a  disability  exists,  the  defend- 
ants, Thompson  and  Lovejoy  are  in  a  position  to  avail  them- 
selves  of  it.  The  formter  of  these  questions  is  now  foi*  the 
first  time  presented  for  adjudication  in  this  state.  This  cir- 
cumstance, as  well  as  a  knowledge  that  very  large  pecuniary 
interests  may,  in  various  ways  and  at  various  places,  depend 
upon  the  rule^  that  may  be  established,  impresses  me  with 
the  importance  of  arriving  at  correct  conclusions ;  and  I  very 
much  regret  not  being  able  to  find  authorities*  bearing  more 
directly  on  tba  poi&ts  involved. 
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There  are  several  oamtitational  restFictiona  tat,  Ae  sob- 
ject  of  corporations,  but  I  am  not  sure  that  the  -  c[iieetioiift 
here  presented  are  affected  by  any  of  them,  or  by  anything 
directly  provided  in  the  constitution,  except  the  requirement 
that  corporations  should  ^^  formed  xmder  general  laws.'' 
By  the  ^neral  law,  when  three  or  more  persons  have  com- 
plied with  its  provisions,  ^%ey  ahall  thereafter  be  deemed 
a  body  corporate  with  power  *  *  *  to  purchase,  possess  and 
dispose  of  such.  i«al  and  personal  pn)perty'as  may  be  neees- 
siEury  and  convenient  to  cany  into  effect  the  object  of  the  in- 
oorporation.'' 

The  powers  and  the  restrictions  which  we  are  to  consider 
are  to  be  lound  in  the  language  above  quoted,  the  articles 
of  incoi^poration,  and  the  common  law,  or  the  law  as  it  would 
stand  independently  o|  the  provisions  of  our  oonsti^ticKn  and 
statutes* 

*  It  is  undoubtedly  die  intention  of  onr  statnte,  as  well  as 
of  the  comthoti  law,  that  a  corporation  should  have  power 
to  nuike  all  contracts  that  are  lawful  and  can  ordinarily  be 
made  by  individuals  in  the  kiiid  of  business  the  corpora* 
tion  is-  authorised  to  transact. 

To  determine!  with  what  degvd^  of  strictiiess  or  of  lib- 
erality the  language  of  the  statute  is  to  be.  understood,  is  a 
principal  question,  and  particularly  in  arriving  at  right  ocm- 
elnsions,  as  to  the  use  of  the  words  necessary  and  convenient 
in  this  statute,  and  ascertaining  the  legislative  intent  they  are 
designed  to  express. 

It  is  evident  we  are  not  to  construe  the  word  '^necessary" 
in  ai  sense  in  which  it  is  sometimes  used,  as  nearly  equiva- 
lent to  indispensable.  It  is  not  indispensable  that  there 
should  be  a  railroad  or  canal  at  the  portage  in  question. 
It  is  possible  to  do  the  business  by  means  of  road  wagons; 
but  it  is  not  to  be  inferred  that  the  law  would  limit  the 
corporation  to  the  use  of  that  kind  of  property.  The  diffi- 
culty is  in  determining  at  what  point,  in  the  broad  range 
that  lies  between  what  is  absolutely  indispensable  and  that 
which  is  merely  convenient  or  desirable,  this  langaage  ia  in- 
tended to.  fix  a  limit. 

To  take  a  less  extravagant  illustratiaii ;    a   ooacpoiatioii 
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may  need  the  uBe  of  landa  or  of  bnildings,  and  yet  thp 
existence  of  the  corporation  may  be  limited  to  a  term  of 
year&  It  might  be  said,  it  is  not  necessary,  in  order  tf> 
carry  into  effect  the  objects  of  the  incorporation,  that  it 
should  be  owner  in  fee  of  real  estate.  But  yet  such  a  oo:^ 
poration  may  acquire,  hold  and  transfer  the  fee  in  real 
property.  {People  v,  Mauran,  6  Denio,  SSfr.)  Or  in  the  case 
of  a  railroad  company,  where  it  is  necessary  that  the  cprpo]^ 
ation  should  have  a  right  of  way^  a  mere  easement^  being 
only  a  privilege  or  liberty  which  one  man  has  in  the  land  9jf 
another;  the  ownership  of  the  fee  in  the  land  over  which 
the  road  runs  may  be  convenient  or  profitable,  but  it  will 
xeqTiire  a  more  liberal  definition  of  the  language  of  the 
statute  than  counsel  have  conceded,  to  enable  us  to  say  sudjii 
ownership  is  necessary  in  order  to  carry  the  objects  .int9 
effect  Yet  it  is  held  that  such  a  corporation  may  acquirp 
title  in  fee.  (Nicoll  v.  N.  Y.  d  Erie  B.  R.  Co., .  2  K^m, 
121.) 

THs  corporation,,  according  to  the  evidence,  now  holds, 
and  is  using  in  its  business,  a  large  amount  of  propei:^^ 
both  real  and,  personal,  that,  if  we .  use  the  .  words  in  the 
more  restricted  sense,  was  not  necessary  in  the  business^  at 
the  time  the  land  in  question  was  conveyed,  but  which  the 
increasing  commerce  of  the  country  has  rendered  desirable^ 
and  which  has  now  become  an  acknowledged  necessity.  It 
has  been  urged  in  argument  in  this  connection,  that  an 
object  of  the  law  is  to  stimulate  and  encourage  enterprise 
and  to  introduce  the  cheapest  and  most  expeditious  mode  of 
transit,  and  that  whatever  is  necessary  to  secure  cheap 
and  rapid  transportation  is  necessary  to  carry  out  th^ 
object  of  the  corporation,  and  this  position  appears  to  me 
sound. 

What  is  necessary  and  convenient,  must^  of  course,  de- 
pend on  the  nature  of  the  business,  and  the  circumstance^ 
under  which  it  is  carried  on.  In  all  cases  of  uncertainly,  it 
is  evident  the  corporation,  as  purchaser,  must  judge  in  the 
first  instance  for  itself  whether  the  property  is  necessary 
and  convenient;  there  is  no  tribunal  to  which  it  can  resort 

to  test  the  question  in  advance.    After  the  property  is  pu^t 
S  Oregon— 13. 
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^cbased^  it  may  be  still  a  disputed  question  of  fact  whether 
it  is  Of  not  oonvenient  and  necessary ;  and  it  may  remain 
doubtful  until  judicial  determination.  It  would  certainly  be 
i  very  harsh  rule  that  would,  in  all  cases  of  an  error  in  judg- 
ment as  to  the  necessity  of  the  purchase,  hold  the  purchase 
absolutely  void.  And  I  presume  it.is  to  avoid  so  harah  a  rule 
ihat  courts  have  held  that  where  lands  have  been  purchased 
"By 'i  corporation  and  by  it  conveyed  to  a  third  party,  a  good 
^lile  passes  by  fiie  conveyances,  even  where  the  corporation 
Was  not  authorized  to  hold  the  premises. 

The  power  to  purchase  lands  was  incident  to  corporations 
at  common  law.  (2  Kent,  281 ;  8  Pick,  2SJf ;  1  Ves.  and 
Beam. '226.)  And  a  corporation  may  do  many  things  inci- 
dentally, although  the  power  is  not  in  the  particular  instance 
'expressly  conferred.  {Moss  v.  OaJdy,  2  Hill,  265 ;  AUofnej^ 
'Oeneral  if.  Life  and  Fire  Ihsumnce  Company,  9  Paige,  470 ; 
Jackson  V.  Brown,  S  Wend.  590;  Gordon  v.  Preston,  1  Watt. 
885.) 

'  These  cases  show  that  what  is  within  the  spirit  and  rea- 
son of  the  statute  conferring  the  power,  and  pertains  to  the 
object  sou^t  to  be  obtained,  is  within  the  authority  con- 
ferred. 

I  must  say  I  am  not  fnUy  satisfied  lliat  a  corporation  may 
sot  invest  surplus  funds  in  any  property  in  which  an  invest- 
ment will  be  advantageous,  if  it  can  be  done  without  adding 
ft  neW  branch  of  business  to  that  set  forth  in  its  articles  of 
incorporation. 

There  is  no  statute  expressly  prohibiting  a  eorp(»atioa 
from  holding  real  estate ;  and  evidently  a  corporatiofi  may 
increase  its  wealth.  In  most  cases,  the  motive  that  induces 
individuals  to  create  corporations  is'  that  of  making  profit ; 
and  the  legislature  knowing  this,  has  not  directed  how  or 
when  surplus  earnings  shall  be  distributed.  It  will  not  be 
contended,  I  assume,  but  that  corporations  may,  without 
any  express  grant  to  that  effect,  accumulate  and  hold  money 
above  what  is  actually  necessary  io  transact  the  designated 
business.  Yet,  if  we  read  the  statute  literally,  their  right 
to  hold  such  surplus  inoney  is  as  restricted  as  their  ri^t  to 
hold  Other  property.    Money  may  be  held,  if  iii^e' treat  its 
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acquisition  as  incident  to  the  business,  without  entering  on 
other  business  than  that  specified  in  thei  articles  of  incor- 
poration. The  question  arises  whether  unimproved  lands  are 
not  in  the  same  category.  It  is  certain  tiiat  mfoch  of  the 
business  of  the  country  id  now  based  on  the  theory  that 
such  ccHrporations.may  hold  lands  not  directly  used  in  their 
business). 

Acts  of  congress  and  of  state  legislatures,  and  the  busi- 
ness iiabits  of  the  community,  although  not  amounting  to 
judicial  construction,  are  resorted  to,  as  being  in  ihe  nature 
of  contemporaneous  construction,  in  cases  where  the  legisla*- 
tive  intent  is  doubtful.  So  also,  whatever  was  the  usage 
elsewhere  tmder  similar  statutes,  at  the  time  ibis  act  was 
passed,  is  of  peculiar  weight  It  has  long  been  the  practice 
of  the  general  government  to  grant  large  bodies  of  land  to 
corporations  created  under  similar'  statutes,  and  our  own 
legislature  has,  by  its  acts,  recognized  the  right  of  such  cor- 
porations to  take,  hold  and  dispose  of  lands,  the  direct  use 
or  employment  of  which  was  not  necessary  to  carry  into 
efFect  the  object  of  the  incorporation.  Such  grants  were 
made  to  corporations^  similarly  empowered,  in  other  states, 
before  the  enactment  of  our  general  law,  and  a  vast  amount 
of  real  property  now  rests  up<Mi  titles  thus  acquired,  and 
mudi  real  property  is  now  held  by  corporations  in  this 
*tate,  the  direct  use  of  which  is  not  necessary  to  cany  into 
effect  the  object  of  the  incorporation.  I  refer  to  these  grave 
considerations  not  because  I  am  prepared  to  conclude  from 
them,  or  to  decide  that  a  corporation  has  the  right  to  hold 
such  properly,  but  ks  in  my  mind  very  cogent  reasons  against 
a  rule  that  would  hold  such  grants  absolutely  void.  It  is, 
I  doubt  not,  upon  considerations  of  public  poli(r^,  and  in 
view  of  circumstances  such  as  are  above  mentioned,  that 
it  has  been  held  that  even  a  corporation  that  is  disquali- 
fied from  legally  holding,  may  pass  a  good  title  to  its 
grantee. 

It  is  said  that  this  land  was  purchased  to  enable  this  cor- 
poration to  prevent  all*  competition,  and  that  such  practices 
wciald  foeter  monopolies  to  the  great  detriment  of  the  ooun- 
tiy.    To  meet  #aeh  oontbgetidefl^  and  to  protect  the  public, 
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the  law  has  provided  (Code  sec.  358)  for  an  action  in  the 
name  of  the  state,  in  cases  where  a  corporation  ^exercises 
franchises  or  privileges  not  conferred  on  it  by  law.**  It 
would  seldom  be  necessary  to  resort  to  an  action  there  au- 
thorized, if  all  excessive  acts  of  a  corporation  were  abso- 
lutely void ;  and  the  legislature,  I  think,  has  proceeded  on  the 
idea  that  many  such  acts  are  voidable,  and  not  void. 

It  is  also  said  that  this  is  not  a  case  of  mistake  of  fact, 
or  of  error  of  judgment^  but  that  the  corporation  made  the 
purchase  knowing  that  the  property  was  not  needed  in  its 
businessi.  The  theory  under  which  it  is  attempted  to  avoid 
the  deed,  is,  that  purchasing  or  holding  this  land  is  ezercia- 
ing  ^'a  privilege  not  conferred  by  law,"  and  that  the  deed  is 
for  that  reason  absolutely  void  for  want  of  capacity  in  the 
corporation  to  take.  Under  this  theory,  it  is  immaterial 
whether  there  was  a  mistake  of  judgment,  or  an  intentional 
violation  of  the  law;  for,  under  this  theory  in. either  case  the 
deed  is  void,  and  not  voidable. 

If  the  case  of  the  defendants,  Thompson  and  Lovejoy, 
was  based  on  a  claim  that  the  deed  is  voidable,  the  question 
would  be  addressed  to  the  equity  side  of  the  court,  and  of 
course  they,  as  grantors,  while  still  retaining  the  purchase 
money  would  have  no  standing  in  a  court  of  equity  upon 
^hich  to  ask  to  have  the  deed  set  aside.  They,  being  grantors 
for  value,  cannot  maintain  their  claim  to  the  land,  under  any 
view  that  can  be  taken,  except  as  a  strict  I^;al  ri^t,  founded 
on  the  assumption  that  the  conveyance  from  them  is  void,  and 
not  merely  voidable. 

If  the  corporation  has  usurped  privileges  or  franchises 
not  belonging  to  it,  to  the  detriment  of  the  public,  the  remedy 
is  by  an  action  in  the  name  of  the  state. 

If  the  sale  is  illegal,  and  Thompson  and  Lovejoy  sold  the 
property  with  a  knowledge  of  the  illegal  purpose,  they  are 
so  far  in  the  wrong  as  not  to  be  in  a  condition  to  ask  equi- 
table relief.  If  they  sold  under  a  misapprehension  of  its 
powers,  or  of  the  objects  sought  to  be  cjarried  into  effect  by 
the  corporation,  and  now  find  that  the  sale  should  be  de- 
clared void,  their  pleading  should  set  out  their  excuse^  and 
they  should  offer  to  return  Ifae  purchase  moncj. 
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The  prater  of  the  defendants,  Thompson  and  Lovejoy, 
should  be  denied,  and  the  property  should  be  partitioned  be*' 
tween  the  plaintiff  and  the  defendant^  the  People^s  Trans* 
portation  Company,    (b) 


Ofrenlt  Goart  for  Multnomah  Ckranty,  Apfril  Tenii»  ISTO. 

FREDERICK  NORMAN  v.  AL.  ZIEBER,  Sheriff. 

JmraDicnoK  or  tbk  Subject  MATTva. — ^Alihoogh  a  oomplaiiit  be  ob» 

Jeeticmable  on  the  ground  that  it  does  not  state  facts  'sufficient 

to  constitute  a  cause  of  action,  the  court  may  have  jurisdiction,  and 

may  permit  amendment. 
Wabbant  or  Abbxst. — Under  section  107  of  the  code  it  Is  not  necessary 

that  all  the  jurisdictional  facts  should  be  recited  in  the  warrant  of 

arrest.    If  these  facts  appear  in  some  anterior  part  of  the  reftrd, 

it  is  sufficient. 
Habeas  €k>BPus — JubisdiotIOKaI.  Faots. — The  jturisdiotion  of  a  oom- 

mittihg,  noagistrate  may  be  put  in  issue  on  the  return  of  a  writ  oi 

habeas  oorpuB. 
Abbbst  nr  Civil  Oabbs. — ^The  jurisdiction  to  Issue  summary  proosss  of 

'  arrest  in  civil  cases,  is  made  to  depend  on  the  affidavit. 
Idem. — When  no  affidavit  is  made,  or  that  which  is  made     does  not 

present  a  legal  foundation  for  the  issuing  the  writ,  the  writ  and 

all  proceedings  under  it  are  void. 
iDEM.-^-^Authority  to  arrest  for  fraud  under  sec.  107  of  the  code.  Is 

limited  to  the  kinds  or  classes  of  fraud  there  designated. 
Absconding  Debtor. — ^The  term  "absconding  debtor"  defined. 

The  petitioner  sued  out  a  writ  of  habeas  corpus.  It  ap- 
pears from  the  petition,  and  the  return  to  the  writ,  that  a 
civil  action  was  commenced  in  a  justice's  court,  to  recover 
$46,  upon  an  account  stated,  in  which  the  plaintiff,  Pierre 
Manceitt,  filed  an  affidavit,  and  procured  a  warrant  of  arrest 
against  this  petitioner,  who  was  defendant  in  the  civil  action, 
and  caused  the  petitioner  to.  be  arrested.  At  the  time  the 
writ  of  habeas  covpus  was  served  on  the  sheriff,  the  petitioner 
was  held  in  custody  by  the  sheriff,  by  virtue  of  an  order  of 
commitment^  a  copy  of  which  was  annexed  to  the  return,  aa 
follows : 


(b)    The  cause  was  appealed  to  the  supTsma  ooort  and  ■obmittaA  and 
taken  under  advisement  at  the  September  term,  1870,  but  before  the 
next  term  a  compron^ise  was  effected  and  tba 
decision  being  made  in  the  supreme  courti 
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^^In  Justioe's  Courts  Central  Portland  precinct^   Multno- 
mah County,  Oregon. 
PiBBBE  Manoeitt    \ 

\ 

Fred.  Norman.        j 

The  above  named  defendant  having  been  brought  before 
me,  on  a  writ  of  arrest  iu  the  above  entitled  action,  upon 
the  ground  that  the  defendant  was  about  leaving  the  state, 
and  the  said  defendant  refusing  to  pay  the  account  claimed 
by  plaintiff,  and  in  default  thereof;  it  is  hereby  ordered 
that  the  said  defendant  be  imprisoned  in  the  county  jail  at 
the  instance  of  plaintiff.  To  the  sheriff  of  the  said  county 
and  state.  You  are,  therefore,  in  the  name  of  the  state  of 
Oregon,  commanded  to  receive  into  your  custody,  and  safely 
keen  the  above  named  defendant,  until  otherwise  legally  dis- 
charged. 

Portland,  Oregon,  April  6th,  1870. 

Jno.  C.  Work,  J.  P.*' 

The  sheriff,  in  his  return,  justified  under  this  ocmunitmenti 
and  no  replication  to  the  return  was  filed. 

The  petition  sets  out  a  copy  of  all  the  papers  in  the  civil 
action,  including  the  complaint,  the  afiSdavit  and  under- 
taking on  which  the  warrant  of  arrest  was  issued,  and  the 
warrant. 

The  aflSdavit,  after  giving  the  venue  the  title  of  the  court, 
and  of  the  action,  proceeds  as  follows: 

"I,  P.  Manceitt,  being  first  duly  sworn,  say,  that  I  am  the 
plaintiff  above  named,  that  the  defendant  is  indebted  to  me 
in  the  sum  of  $46,  upon  an  account  stated  on  or  about  the 
fifth  of  April,  1870,  at  which  time  defendant  promised  to  pay 
said  sum,  $46.  Although  requested,  he  has  failed  to  pay  said 
sum,  or  any  part  thereof,  and  the  same  is  now  due  and  owing 
plaintiff  from  defendant.  And  that  defendant  is  about  to 
leave  the  state  of  Oregon,  with  intent  to  delay,  hinder,  and 
defraud  his  creditors.'' 

Mason  and  Oardner,  for  the  petitioner. 

The  complaint  in  the  civil  action,  was  insufficient  to  give 
the  justice  jurisdiction  of  any  subject  matter. 


The  undertaking  is  not  sufficient. 

The  affidavit  is  not  sufficient  to  warrant  an  arrest. 

By  art  1,  sec,  19^  of  the  constitution^  'There  jshall  be  no 
imprisonment  for  debt>  except  in  cases  of  fraud^  or  abscon^r 
ing  debtors." 

The  commitment  is  insufficient 

W.  Whaley,  eontfXk 

The  impriaoiQiment  is  legaL  It  iB  not  neoessary  under  the 
statute  that  the  commitment  recite  jurisdictioiial  facts. 

The  court  will  not  <hi  habeas  corpus  fp  behind  the  com- 
mitment 

The  affidavit  f otr  the  warrant  of  axrest  shows  a  case  of 
frauds  and  the  justice  of  the  peaee  had  jurisdiction  to  pasa 
upon  the  question  of  fraud. 

IJpToir^  J,  I  do  not  deem  it  necessary  to  say  more  in  re- 
gard to  the  complaint  and  undertaking  in  the  original  cause 
than  that  they  do  not  present  defects  not  curable  in  the 
court  where  the  cause  is  still  pending..  The  spirit  of  the 
practice  act^^  and  the  practice  of  courts  xmder  it^  sustain  the 
position  that  a  complaint  may  be  objectionable,  on  the  ground 
that  it  does  state  facts  constituting  a  cause  of  action^  and 
yet  the  court  may  have  jij^risdiction  to  permit  an  amend- 
ment And  I  think  it  equally  in  accordance  with  the  true 
construction  and  intent  of  the  code,  that  if  the  sureties  in 
the  undertaking  ate  deemed  insufficient^  relief  in  that  respect 
should  be  sought  by  application  to  the  court  where  the  cause 
is  pending.  If  the  complaint  was  defective,  the  point  being 
raised  by  demurrer,  the  justice  would  have  jurisdiction  to 
pass  upon  it,  and  the  question  should  be  first  raised  in  that 
courts  and  if  the  court  should  err,  there  is  a  remedy  either  by 
appeal  or  by  certioraru 

There  are  grave  and  sound  reasons  why  an  application 
should  not  be  made,  on  these  grounds,  to  the  circuit  court 
in  this  form,  before  a  similar  application  has  been  presented 
to  the  justice  of  the  peace. 

In  a  general  sen^e,,  the  jurisdiction  upon  hobeae  corpus 
may  be  said  to  be  appellate,  but  it  is  not,  strictly  speakingi 
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a  power  of  revision  of  an  order  or  judgment  previously 
made  or  rendered,  because,  in  form,  it  does  not  undertake 
to  affirm  or  reverse,  although  it  may  arrest  the  execution. 
The  jurisdiction  on  habeas  corpus  is  not  necessarily  referred 
to  the  powers  derived  from  that  part  of  sec.  9,  art.  7,  of  the 
constitution,  which  gave  the  circuit  courts  "appellate  juris- 
diction and  supervisory  control  over  the  county  courts,  and 
all  other  inferior  courts,  officers  and  tribunals;"  but  it  is, 
in  general,  treated  as  ah  exercise  of  original  jurisdic- 
tion. And  whether  the  jurisdiction  be  considered  as 
o(riginal  or  as  appellate,,  it  is  inconsistent  with  the  com- 
ity essential  to  the  harmonious  co-operation  of  the 
Several  funetioiis  of  a  body  politic,  that  even  an  appel- 
late tribunal  should  reverse  for .  error,  and  set  aside  a 
judgment  or  order  made  by  another  tribunal  while  acting 
within  its  proper  jurisdiction,  for  reasons  or  upon  grounds 
whidi  were  never  presented  to  the  consideration  of  the  court 
where  the  order  was  made.  The  record  shows  that  the  civil 
action  is  still  pending,  and  it  does  not  show  that  the  objec- 
tions  to  the  complaint  and  to  the  undertaking  have  ever 
been  made  in  the  justice^s  court.  When  a  question  is  pend- 
ing ill  a  court  having  jurisdiction  to  determine  it,  and  is 
still  undetermined,  it  ivould  certainly  be  an  extraordinary 
proceeding  to  resort  to  the  writ  of  habeas  corpus  to  procure 
a  decision  of  the  question  elsewhere,  before  such  court  had 
been  called  upon  to  decide  it.  There  is  a  marked  distinc- 
tion, in  this  respect^  between  questions  that  are  within  the 
jurisdiction,  and  questions  upon  which  such  court  can  make 
no  binding  decision.  Inasmuch  as  the  justice  of  the  peace 
has  power  to  permit  amendment  of  the  complaint  and  of  the 
undertaking,  it  is  not  necessary  to  inquire  into  their  suffi- 
ciencrj'  in  this  proceeding. 

It  is  claimed  that  the  petitioner  should  be  discharged  be- 
catise  what  is  here  called  the  commitment  does  not  show  an 
its  face  that  the  court  had  jurisdiction  to  issue  it. 

On  the  other  hand,  it  is  as  confidently  asserted  that  the 
commitment  being  regular  on  its  face,  the  petitioner  can  not 
go  behind  it  to  show  thkt  the  court  did  not  in  fact  have  juris- 
diction. 
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The  petition  and  return  taken  together,  show  that  a  wri^ 
of  arreet  was  issued,  predicated  upon  the  affidavit,  and 
show  what  the  affidavit  contained.  The  petition  also  shows 
all  the  subsequent  steps  that  have  been  taken*  The  statute 
of  thi$  state  does  not  require  that  a  warrant  shall  recite  all 
the  facts  that  confer  jurisdiction,  although  it  is  still  neces- 
sary that  they  should  appear  in  the  record  and  files  of  the 
court  In  my  judgment,  the  case  now  at  bar  would  not  be 
materially  different  if  the  warrant  of  arrest  or  the  commit- 
ment contained  a  recital  of  all  that  is  set  forth  in  the  peti'* 
tion.    (Code  sec.  107,  sub.  6.) 

What  is  here  said  is  not  in  conflict  with  the  well  settled 
doctrine  that  an  inferior  jurisdiction,  proceeding  not  accord- 
ing  to  the  course  of  the  comm(m  law,  must  show  affirma* 
tively  upon  its  record  all  the  facts  necessary  to  give  juris- 
diction. Qn  the  contrary, .  what  is  here  decided  goes  no 
further  than  to  construe  the  code  of  practice  to  enact  that 
these  facts  need  not  be  recited  in  the  process  under  which  a 
person  is  held  in  custody.  If  they  affir^m^tively  appear  in 
some  anterior  part  of  the  proceedings  4nd  record,  it  is  axiffi-» 
cient 

If  there  was  nothing  before  us  but  the  return,  setting  out 
tliis  paper  called  a  commitment,  it  is  plain  that  the  return 
would  be  insufficient  to  justify  the  imprisonment,  because 
that  paper  is  not  a  process  recognized  and  declared  sufficient 
by  the  statute;  nor  is  it  one  which  recites  the  facts  neee^ 
sary  to  show  that  the  court  had  jurisdiction.  In  fact,  I 
look  upon  it  as  no  more  than  an  order  remanding  the  de- 
fendant into  the  same  custody,  to  be  held  under  the  writ  of 
arrest.  After  judgment,  a  further  process  may  issue  under 
see.  278,  but  I  know  of  no  reason  why  the  writ  of  arrest  is  not 
of  force  until  the  defendant  is  discharged,  or  until  judg- 
ment is  rendered. 

It  has  been  laid  down  as  law,  that ' Vhen  the  return  shows 
a  detainer  on  process,  the  existence  and  validity  of  the  pn>- 
ces3  are  the  only  facts  upon  which  issue  can  be  taken."  (8 
Hill  658,  note;  People  v.  Cassels,  5  Hill  164.) 

But  this  must  be  taken  with  some  qualification,  for  in  the 
latter  case  it  was  also  said,  the  court  or  judge  ^^may  also 
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inquire  -whether  th6  oammitting  magistrate  had  jurisdiction, 
and  this  notwithstanding  a  recital  oi  the  necessary  jurisdic- 
tional facts/'  Since  the  writ  of  habeas  corpus  is  not  de- 
signed as  a  writ  of  review,  and  does  not  deal  with  errors 
sudi  as  will  render  the  proceedings  voidable,  but  with  such 
departures  from  regularity  as  render  the  proceedings  void, 
inquiry  will  be  confined  to  questions  that  go  to  the  juris- 
diction. 

"It  is  a  rule  essential  to  the  efficient  administration  of 

■ 

justice,  that  T^'here  a  court  is  vested  with  jurisdiction  over  the 
subject  matter  upon  which  it  assumes  to  act,  and  regularly 
obtains  jurisdiction  of  the  person,  it  becomes  its  right  and 
duty  to  decide  every  question  which  may  arise  in  the  cause, 
without  interference  froni  any  other  tribunal "  (Smith  v. 
M elver y  9  Wheat.  532.)  But  "of  the  power  to  discharge 
from  a  void  executi6n,  no  one  ever  doubted.*'  (Hurd  .on 
Habeas  Corpus,  p.  342,  3  and  4.) 

*•  In  the  absence  of  statutory  provisions  to  the  contrary,  it 
^ias  formerly  required  that  process  of  arrest  or  commitment 
issued' by  inferior  courts,  recite  all  the  facts  necessary  to  show 
the  jurisdiction  of  the  magistrate ;  since  that  practice  is  dis- 
pensed  with  by  statute,  there  is  not  the  same  reason  for  refus- 
ing  to  look  beyond  the  face  of  the  process  as  formerly,  be- 
cause it  does  not  now  appear  upon  the  face  of  the  process 
whether  or  nof  the  magistrate  had  jurisdiction,  and  yet  we 
find  the  weight  of  authority  to  have  been,  even  under  the 
former  system,  that  the  return  might  be  disputed  by  showing 
want  of  jurisdiction,  notwithstanding  the  processi  set  out  in 
the  return,  contained  sufficient  recitals.  (Id.  397.) 
'  I  cannot  doubt  but  that  it  is  the  right  of  the  petitioner  to 
dispute  the*  jurisdiction  of  the  court  and  ask  to  have  the  affi- 
davit examined  in  order  that  it  may  be  determined  whether 
or  not  the  writ  of  arrest  is  void. 

There  is  no  question  but  that  the  court  had  jurisdiction 
of  the  action;  but  the  question  is,  whether  there  was  juris- 
diction to  make  the  arrest  "Nothing  shall  be  intended  to  be 
out  of  the  jurisdiction  of  a  superior  court  except  that  whidi 
specially  appears  to  be  qo ;  on  the  contrary,  nothing  shall 
be  intended  to  be   within   the  jurisdicticm   of  'an   inferior 
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oottrt  unless  it  be  so  expressly  alleged/*  (l  Sanf.  74.)  And 
it  is  laid  down  in  1  Smith's  Leading  Cases,  816,  in  regard 
fo  courts  of  record :  **!£  the  court  is  not  in  the  exercise  of 
its  general  jurisdiction,  but  of  some  special  statutory  juris- 
diction, it  is  as  to  such  proceedings  an  inferior  court  and 
not  aided  by  presuniptions  in  favor  of  jurisdiction/'  III  r^ 
gard  to  courts  of  inferior  jurisdiction,  "if  the  record  does 
not  show  upon  its  face  the  facts  necessary  to  give  jurisdiction, 
they  will  be  presumed  not  to  have  existed ;"  but  it  is  said  this 
presumption  may  be  rebutted  and  the  jurisdictional  facts  es- 
tabKdied  by  extrinsic  evidence.  (Hurd  on  Habeas  Corpus, 
370.) 

So,  in  tills  case,  we  may  look  into  the  affidavit,  to  see  what 
was  the  statement  on  oath,  that  preceded  the  writ,  although 
no  other  part  or  the  record  contains  a  recital  of  the 
oatL" 

The  affidavit  presents  the  vital  question  in  the  case,  for 
the  jurijsdictibn  of  the  Court  to  issue  the  summary  process, 
is  made  to  depend  on  the  affidavit. 

''Where  a  court  exercises  an  extraordinary  power  under 
a  special  statute  prescribing  its  course',  iShat  bourse  ought  to 
be  exactly  observed.'*     (Thatcher  v.  Powell,  (8  Wheat.  119.) 

''When,  therefore,  no  affidavit  is  made  or  that  whifch  is 
made,  dbes  not  present  fi  legal  foundation  for  the  isstiing 
of  the  writ,  the  writ  and  all  proceedings  under  it^  are  coram 
non  judice  and  void,  unless  the  defect  be  waived  by  the  act 
of  the  defendant,  or  is  by  statute  amendable,  and  be  amend- 
ed.*' {SmUh  V.  Luce,  14  Wend.  287;  18  Id.  611; '21  IK  672; 
4  Hill  598 ;  7  lb.  187.)    ' 

"If  there  is  no  statutory  authority  for  amending  an  affi- 
davit, the  court  has  no  power  to  allow  such  an  amendment.'* 
(26  Geoi^a,  577 ;  28  lb.  27.) 

The  constitution  of  this  state,  art.  1,  sec.  19,  provides, 
"There  shall  be  no  imprisonment  for  debt,  except  in  cases 
of  fraud  or  absconding  debtors.*'  Section  106  of  the  code, 
provides  that  a  defendant  may  be  arrested  in  certain  cases, 
there  specified,  and  section  107  provides  that  the  plaintiff 
shall  be  entitled  to  a  writ  of  arrest  when  he  shall  make  and 
file  "an  affidavit,   that  the  plaintiff  has  a  sufficient  cause  of 
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action  therein,  and  tfarat  the  case  is  one  of  those  mentioned 
in  section  106." 

Affidavits  that  are  the  basis  of  statutory  jurisdiction,  must 
either  '^follow  the  language  of  the  statute/^  or  state  such 
facts  as  to  show  that  the  case  is  clearlj  within  the  intent 
and  meaning  of  the  statute.  It  is  not  contended  that  it 
would  be  sufficient  to  inseort  in  the  affidavit  the  language  of 
section  107.  '^That  the  case  is  one  of  those  mentioned  in 
section  106." 

The  lETt,  4th  and  5th  subdivisions  of  secticm  106,  are  all 
that  it  is  necessary  to  refer  to  in  this  connection.  They  pro- 
vide that  the  defendant  may  be  arrested: 

1st  '^When  he  is  a  non-resident  of  this  state,  or  is  about 
to  remove  therefrom." 

4th.  ^^When  the  defendant  has  been  guilly  of  a  fraud  in 
contracting  the  debt,"  *  *  ♦  "or  in  concealing  or  dis^ 
posing  of  the  property,"  eta 

5th.  ^^When  the  defendant  has  removed  or  disposed  of 
his  property,  or  is  about  to  do  so  with  intepat  to  defraud  his 
creditorsu"    . 

The  fourth  and  fifth  subdivisions  are  referred  to,  to  ren- 
der it  obvious  that  the  allegations  of  the  affidavit  do  not  show 
a  case  within  these  subdivisions. 

It  was  argued  that  if  the  affidavit  did  not  show  a  case  of 
an  absconding  debtor,  it  did  show  fraud.  A  conduaive 
answer  to.  that  position  is  that  subdivisions  2,  4  and  5  spe- 
cifically point  out  the  kinds  and  instances  of  fraud  that  will 
justify  an  arrest;  and  there  can  be  no  pretense  that  the  affi- 
davit shows  a  case  within  either  of  those  subdivisions. 
The  constitutional  provision  is  negative  in  its  character,  and 
has  only  a  restrictive  effect  It  will  not  of  its  own  force 
and  without  legislation,  authorize  an  arrest  in  any  case. 
The  legislature  having  definitely  provided  in  what  cases  and 
in  what  transactions  the  fraud  shall  be  ground  for  an  arrest^ 
the  authority  to  arrest  for  fraud  is  limited  to  the  kinds  or 
classes  of  fraud  which  the  legislature  has  designated.  The 
fraudulent  intent  mentioned  in  the  affidavit  does  not  comte 
within  any  of  the  specifications  of  fraud  pointed  out  in  sec- 
tion 106.     The  remaining  question  is  whether  the  affidavit 
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shows  a  case  of  an  ^^ahseonding  debtor"  within  the  meaning 
of  the  constitntiony  and  within  the  meaning  of  that  part  of 
the  first  subdivision  of  section  106,  which  provides  that  a 
defendant  may  be  arrested  when  he  *4s  not  a  resident  of  this 
state  or  is  about  to  remove  therefrom/'  The  words  "abont 
to  remove  therefrom''  are  to  be  construed  with  reference  to 
the  subject  matter,  and  with  reference  to  the  constitutional 
restriction.  If  the  language  will  admit  of  a  construction  con- 
sistent with  the  constitution,  such  should  be  given,  rather 
llian  a  construction  that  would  conflict  with  the  constitution, 
and  thus  defeat  the  intent  of  the  legislature  by  rendering 
their  acts  void. 

The  construction,  to  be  consistent  with  the  constitution, 
must  include  the  idea  of  ^'absconding."  Any  "removal" 
tiiat  is  neither '  fraudulent  nor  an  absconding,  could  not 
under  the  constitution  be  made  a  cause  of  arrest.  The  act 
expressly  names  as  cause  of  arrest,  removal  of  property  with 
intent  to  defraud  creditors;  and  by  omitting  to  mention 
the  removal  of  the  person  with  such  intent,  makes  the  con- 
duaion  unavoidable  that  the  removal  of  the  person  with  that 
intent  is  not  of  itself  a  ground  of  arrest,  and  that  there  must 
be  an  absconding,  as  distinguished  from  any  other  kind  of 
fraud,  io  come  within  the  provisions  boHi  of  the  act  and  of 
the  constitution. 

Bouvier.jdefines  ^abscond:"  '%  go  in  a  (dandestine  man- 
ner out  of  the  jurisdiction  of  the  courts,  or  to  lie  concealed 
in  order  to  avoid  their  pi'ocess;"  and  the  ordinary  accepta- 
tion of.  the  term  includes  an  idea  of  secrecy.  We  must 
treat  subdivision  1  of  section  106  as  unconstitutional  and 
void,  or  it  must  be  held  that  the  *'removaP'  that  author- 
izes an  arrest;  is  something  more  tha^  a  mere  leaving  of  the 
state  in  an  open  and  public  manner,  or  in  the  ordinary 
course  of  the  defendant's  business  as  an  officer  or  seaman 
on  board  a  vessel  in  which  he  has  been  habitually  employed. 
The  affidavit  must  be  couched  in  the  very  words  of  the  stat- 
ute, or  it  must  expressly  show  that  the  case  is  within  the 
true  intent  and  meaning  of  the  act  It  is  not  always  the 
case  that  an  affidavit  following  the  words  of  the  statute  is 
sufficient,  and  it  ia  not  befoite  me  for  determination  whether 
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that  would  be  sufficient  under  subdivision.  1'  of  section  106 
of  the  cpde.  The  affidavit  in  this  case  does  not  attempt  to 
follow  the  language  of  the  statute,  nor  does  it  state  facta 
that  show  that  the  defendant  had  absconded,  or  was  about 
to  abscond,  or  was  an  absconding  debtor;  nor  that  he  was 
guilty  of,  or  about  to  commit  any  one  of  the, kinds  of  fraud 
particularly  specified  in  the  statute  as  cause  for  arrest 

Until  an  affidavit  is  filed  justifying  an  arrest,  a  magistrate 
has  no  jurisdiction  to  make  the  order  or  issue  the  warrant, 
and  the  proceeding,  if  any  be  had,  is  not  voidable,  but  void. 
It  is  upon  this  ground  alone  that  I  feel  justified  in  passing 
ultimately  upon  the  application  for  a  discharge,  when  the 
record  does  not  disclose  that  an  application  was  first  made 
to  the  magistrate  whose  proceedings  are  called  in  question. 
!But  in  this  case  the  affidavit  is  insufficient  and  the  court  had 
np.  jurisdiction  to  issue  t}ie  warrant  or  oommitment  The 
petitioner  is  therefore  entitled  to  be  dischargi^  from  coar 

todjt 
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EDWARD  KABN  v.  LEWIS  LOVE. 

i 

I  ■  ) 

NsQXJQENGB, — Wheie  an  oceupant  of  a  building  sues  the  owner  for  dam- 
ages for  an  injury  to  the  plaintiff's  person,  caused  by  the  unsafe 
eonditlon  of  the' building,  he  must  show  tiiat  the  unsafe  eaaditMS 
of  the  building  is  not  the  fault  of  the  plain(tiff» 

Laivdlobd  and  Tiif  aitt — ^Rbpaibs. — ^A  tenant  has  no  remedy  against  • 
landlord  for  suffering  premises  to  be  out  of  repair,  unless  the  land- 
Iwd  has  agreed  to  repair. 

Ths  case  is  presented  upon  demurrer  to  the  ocHuplainL 
The  facts  alleged  are,  substantially,  that  the  defendant 
being  owner  of  certain  premises  in  thje  city  of  Portland, 
leased  the  building  to  the  plaintiff  and  his  two  brothers; 
that  a  framed  awnings  attached  to  and  part  of  the  bnildinft 
extending  over. a  sidewalk  of  the.  puUip  street,  was  bad^ 
constructed  and  insuj^oient^  unsafe  and  dangerous  to  the 
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occupants  of  said  buildiBg  and  to  persons  using  the  side- 
walk 'y  that  the  plaintiff,  being  ordered  by  the  street  commis- 
sioner to  remove  the  snow  from  the  awning,  went  upon  it, 
without  negligence  or  f ault,  and  w;th  care  and  caution ;  but 
from  the  iiisufficiency  and  defects  aforesaid,  it  broke,  tqm^- 
ing  the  plaintiff  to  fall  and  to  be  greatly  injured.  .  The  plain- 
tiff lays  his  damages  at  $25,000. 

CapUs  &  Mareland,  for  the  plaintiff. 

Logan,  Shattuch  &  Killdn,  for  the  defendant 

TTptov^  J.  The  complaint  is  silent  as  to  the  terms  of  the 
lease;  it  contains  on  that  subject  but  the  single  allegation 
that  the  plaintiff  and  his  two  brothers  "used  and  occupied 
the  same  as  tenants  of  the  said  Lewis  Lore,  and  paid  him 
therefor  a  stated  sum  as  rent"  The  complaint  contains  the 
following:  *T8y  the  laws  and  ordinances  of  the  city  of  Port- 
land it  was  made  the  di^ty  of  the  defendant  to  make  such 
repairs  as  might  be  necessary  for  the  safety  of  travelers  and 
persons  traveling  along  and  upon  said  street  in  front  of  said 
lot** 

It  is  not  to  be  presumed  that  the  lease  contained  any  cov^ 
nants  not  expressly  charged  in  the  complaint  It  doei  not 
clearly  appear  whether  or  not  the  defects  in  the  awning  ex- 
isted at  the  time  the  tenants  took  possession,  and  1  am  not 
aware  that  it  is  a  material  point  in  the  case. 

''It  is  not  in  the  power  of  the  tenant  to  make  repairs  at 
the  expense  of  his  landlpird  unless  there  be  a  special  agree- 
ment between  them  authorizing  him  to  do  this. 

"The  tenant  takes  the  premises  for  better  or  for  worse 
and  cannot  involve  the  landlord  in  expense  for  repairs  with- 
out his  consent"    (Mumford  v.  Brown,  6  Cow.  475.) 

A  tenant  has  no  remedy  against  a  landlord  for  suffering 
premises  to  be  out  of  repair,  unless  the  landlord  has  agreed 
to  keep  it  in  repair.  Unless  there  be  an  express  agreement 
to  that  effect,  the  tenant,  whether  for  life,  for  years,  or  at  will, 
cannot  compel  him  to  repair.  (Howard  v.  Dooliiile,  8  Duer, 
464.) 

For  aught  that  appears  in  the  complaint,  the  improper  con- 
<lition  may  have  been'  the  fault  of  the  plaintiff. 
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The  statement  in  general  tenns  that  the  plaintiff  exercised 
dne  care  and  caution  on  that  particular  occasion  is  not  suffi- 
cient. The  plaintiff  in  aa  action  for  damages  occasioned  by 
the  defendant's  negligence,  must  so  frame  his  complaint  as 
not  to  leave  an  inference  that  he  was  guilty  of  negligence 
that  contributed  to  the  injury ;  and  the  facts  must  show  a£Br- 
matively  that  the  injury  was  caused  fay  the  n^gUgenoe  of  the 
defendant 

The  demurrer  is  sustained,  (1) 
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JACOB  KAMM  v.  J.  B.  HAEKER  and  ASA  HARKER 

Jonnm  or  Pasties. — ^In  sn  action  on  tha  note  of  a  partnenhip  ftrm 
against  two  defendants,  a  plea  in  abatement  by  one  of  the  de- 
fendants that  his  eo-defendant  never  was  a  member  of  the  flrnn, 
and  stating  the  names  of  the  memben  of  the  iirm,  is  not  daminm- 
ble,  as  not  constituting  a  defense. 

iDSftc — Joint  Note. — One  of  the  makers  of  a  fcmi  note  has  a  right  to 
hare  the  other  makort  made  parties  to  the  aetSon. 

Pabtnxbship. — A  partnership  firm  does  not  have  the  power  to  sue  and 
be  sued;  that  power  is  in  the  individuak  that  compose  the  flim. 

Ths  plaintiff  declared  against  the  defendants,  J.  B.  Bar- 
ker and  Asa  Harker^  upon  a  promissory  note  for  $5,000  and 
interest,  signed  '^J.  B.  Harker  &  Co./'  and  alleged  that  the 
defendants  were  partner?,  doing  business  under  the  firm 
name  of  J.  B.  Harker  &  Co.,  and  as  such  made  the  note. 

The  defendant,  J.  B.  Harker,  demurred  to  the  o(»nplaint 
as  not  stating  facts,  etc.,  but  by  leave  abandoned  the  demur- 
rer, and  filed  his  separate  answer,  stating: 

Ist.  That  interest  had  been  paid  on  the  note  to  the  amount 
of  $828. 

2d.  That  Asa  Harker  never  was  a  member  of  the  firm  of 
J.  B.  Harker  &  Co. ;  but  that  the  firm  was  composed  of  J. 
B.  Harker,  B.  Welman  and  J.  M.  Peck,  when  the  note  was 


1.     The  plaintiff  amended  hie  oomplaint,  and  the  ease  hiiag  triad 
l^  jury,  the  defendant  had  a  yerdiet 
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made.  To  the  second  part,  or  defense,  of  this  answer,  th^ 
plaintiff  demurred  on  the  ground  that  it  does  not  state  facts 
instituting  a  defense. 

Logan  <6  Shaituckj^  for  the  plaintifp, 

Mitchell  &  Dolph,  for  the  defendant 

By  the  Coukt,  (Upton,  J.)  This  demurrer  does  not  raise 
the  question  whether  a  plea  in  abatement  can  be  plead  at 
the  same  time  with  a  plea  in  bar  of  the  whole  or  a  part  of 
the  same  cause  of  action,  nor  was  that  objection  urged  on 
the  argument.  But  it  is  claimed  that>  because  it  is  alleged 
in  the  complaint  that  J.  B.  Harker,  who  is  admitted  to  be  a 
member  of  the  firm  that  executed  the  note,  '^signed  the 
firm  name  to  the  note  in  his  own  hand,''  and  because  that 
allegation  is  not  denied,  he  is  personally  liable  for  the  whole 
amount  sued  for,  under  any  view  that  can  be  taken  of  th^ 
case;  and  that  being  himself  personally  bound,  he  can  not 
set  up  a  defense  for  Asa  Harker.  That  the  said  J.  B.  Har- 
ker is  the  only  defendant  served,  and  the  action  should  pro- 
ceed as  if  he  alone  were  sued.  The  allegation  that  the  note 
is  signed  in  his  hand  writing  is  not  a  material  one.  No 
material  issue  can  be  formed  by.  its  denial  It  is  merely 
evidence  tending  to  prove  that  he  is  one  of  the  makers  of  the 
note.  But  since  he  admits  that  he  is  a  member  of  the 
firm  that  made  the  note,  he  is  personally  liable  for  its  pay- 
ment; and  the  real  question  presented  by  the  demurrer  is, 
whether  one  of  several  makers  of  a  joint  note,  when  sued 
alone,  can  compel  the  plaintiff  to  join  the  other  makers  as 
co-defendants.   That  was  his  right  at  common  law. 

The  code  provides  (sec  36) :  "Persons  severally  liable 
upon  the  same  obligation  or  instrument,  including  the  par- 
ties  to  bills  of  exchange  and  promissory  notes,  may  all  or 
any  of  them  be  included  in  the  same  action  at  the.  option  of 
the  plaintiff.'' 

Doubt  has  been  expressed  whether  the  framers  of  that 
section  did  not  intend  to  change  the  lay^  in  regard  to  billd 
and  notes,  so  as  to  give  the  payee  of  the  bill  or  note,  where 
die  parties  were  by  it$  terme  only  jointly  liable,  an  option  to 
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proceed  against  one  of  them  .severally.  But  I  am  satisfied 
that  the  legislature  has  sot  expressed  that  intention  by  the 
words  employed,  and  that  such  construction  ought  not  to  be 
given  to  the  statute.  The  language  used  does  not  indicate 
an  intention  to  change 'the  rule  of  law  in  this  respect,  and 
to  treat  parties  as  if  they  had  contracted  jointly  and  sever- 
oily  when  they  express  in  their  contracts  that  they  only  in- 
tend to  bind  themselves  jointly. 

By  using  the  word  "severally"  in  the  statute,  a  purpose 
to  follow  the  rule  of  the  common  law  in  regard  to  joint  notes, 
is  indicated,  and  not  an  intention  to  give  the  plaintiff  the 
option  where  the  makers  are  only  jointly  liable. 

The  demurrer  must  be  overruled. 

It  was  by  leave  of  the  court,  that  the  defendant  answered 
over,  and  the  leave  was  obtained  without  an  exhibition  of  the 
proposed  answer.  Ordinarily,  after  a  demurrer  is  overruled, 
leave  should  not  be  granted  to  enable  a  defendant  to  set  up 
a  defense,  that  does  not  go  to  the  merits  of  the  action.  The 
plaintiff  will  be  allowed  at  his  option,  to  amend  his  com- 
plaint, changing  the  names  of  the  parties  to  correspond  wiA 
what  is  alleged  in  the  answer,  if  he  desires  to  do  sow 

Asa  Harker  had  answered  separately,  setting  up  the  same 
facts  that  were  answered  by  J.  B.  Harker. 

The  plaintiff  replied  to  each  answer;  want  of  knowledge 
or  information  sufficient  to  form  a  belief,  putting  all  the  al* 
legations  as  to  the  firm  at  issue,  but  not  denying  the  payment 
of  $823  interest 

A  jury  was  selected  and  sworn,  and  the  plaintiff  asked  the 
court  to  direct  the  jury  to  find  specially  upon  the  following 
questions : 

Was  Asa  Harker  a  member  of  the  firm  of  J.  B.  Harker  & 
Co.,  at  the  date  of  the  note  ? 

Were  B.  Welman  and  J.  M.  Peck  members  of  that  firm  at 
that  date  ? 

On  the  trial,  it  was  shown  conclusively  that  Asa  Harker 
was  not  a  partner  with  J.  B.  Harker,  at  the  date  of  the  note. 
It  was  shown  that  at  that  time,  there  was  a  firm  of  mer- 
chants, consisting  of  J.    B.  Harker,  B.  Welman  and  J.  M. 
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Peek,  commonly  called  ^^arker  &  Ca,"  ami  haviiig  that 
nazDe  diaplajed  aa  a  sign,  on  their  business  house  in  Port- 
land. But  it  was  also  shown  that  they  sometimes  called  tlie 
firm  name  ^^J.  B.  Harker  &  Co./'  and  so  wrote  the  name  in 
Bome  of  their  business  letters,  addressed  by  Welman  and 
Peck  to  J.  B.  Harker. 

The  evidence  was  conflicting,  as  to  whether  the  business 
of  the  firm  was  such  as  to  give  a  partner  power  to  borrow 
money,  in  the  name  of  the  firm  (the  note  sued  upon,  being 
given  for  money  borrowed.)  After  the  close  of  the  evidence, 
the  defendant's  counsel  asked  that  if  the  jury  were  instructed 
to  find  a  special  verdict,  they  be  instructed  to  find  "whether 
or  not  the  defendants,  J.  B.  Harker  and  Asa  Harker,  made 
the  promissory  note  described  in  the  complaint.*'  Thereupon, 
the  plaintiff  asked  leave  to  amend  his  complaint  by  dismissr 
ing  the  case  as  to  Asa  Harker. 

The  defendant,  J.  B.  Harker,  objected,  on  the  ground  that 
the  complaint  alleged  a  joint  contract,  and  that  J.  B,  Har- 
ker could  not  be  sued  alone  upon  it 

E.  D.  Bhaituck,  for  the  plaintiff.  Cited  sec  ?6  of  the 
code,  claiming  the  riglit  to  proceed  against  J.  B.  Harker 
alone,  if  the  j\iry  find  that  Welman  and  Peck  were  not  part- 
ners, and'  to  amend  so  as  to  make  them  defendants,  if  the 
jury  find  they  are  parties.  On  the  subject  of  amendnient, 
he  cited  sections  94,  96  and  104  of  the  code. 

J.  E.  MUcheU,  for  the  defendants,  claimed  that  having 
fined  a  firm,  the  proposed  amendment  would  not  be  within 
sec  99y  but  would  "sublrtantially  diange  the  cause  of  ac- 
tion." 

By  the  CoxmT.  There  are  two  defenses  in  abatement 
of  the  action  set  up,  namely,  misjoinder  and  non-joindeir, 
aad  the  answer  also  alleges  part  payment^  which  is  in  bar, 
bat  no  objection  has  been  made  to  joining  these  defenses  in 
the  same  answer.  Is  it  expected  that  the  verdict  to  be  ren- 
dered will  be  followed  by  final  judgment^  or  only  a  judgment 
in  abatement! 
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Judg^  Shattuek,  for  the  plaintiff.  The  ftU^d  payment  of 
$823  is  not  denied^  but  we  admit  the  payment  as  alleged. 
The  action  is  against  the  firm,  and  if  the  jury  find  that  Wel- 
man  and  Peck  are  members,  their  names  can  be  inserted*  If 
they  are  not,  as  it  is  alleged  that  J.  B.  Harker  signed  the 
firm  name  to  the  note,  he  is  bound  personally,  whether  any 
other  person  is  bound  with  him  or  not. 

By  the  Coubt.  W^  often  apeak  of  a  partnership  ^^m  as 
being  the  party  plaintiff  or  defendant;  but  in  truth  a  part- 
nership does  not^  like  &  corporation,  possess  the  power  to  sue 
and  be  sued.  It  is  the  individuals  who  compose  the  firm  that 
can  sue,  and  they  only  are  the  persons  sued.     (1) 

I  have  doubts  whether  it  is  permissible,  where  the  com- 
plaint sets  up  a  joint  contract  made  by  two  or  more,  to  allow 
the  plaintiff  to  proceed  as  if  upon  an  individual  contract 
made  by  one  only.  In  order  to  amend  so  as  to  include  Wel- 
man  and  Peck,  the  plaintiff  will  be  compelled  to  admit  the 
truth  of  the  plea  as  to  Welman  and  Peck,  in  which  case  thera 
will  be  no  question  for  the  jury.  If,  however,  the  plaintiff 
deems  it  safe  to  amend  by  striking  out  the  name  of  Asa 
Harker,  he  has  permission  to  do  so,  and  the  defendant's  ob- 
jection cam  be  considered  a  motion  for  on  new»triaL 

The  plaintiff  withdrew  his  motion  and  submitted  to  a  non- 
rait 


Cnrenlt  Oonrt  for  Oladtamfm  Gonntj,  at  Ohunbeny  A1^pMt,  1670. 

JOHN  MYERS,  Appellant,  v.  ARTHUR  WARNER, 

Respondc^Qt. 

€k>NTB8TKD  ELECTION — SPECIAL  PBOOEEDiNOS. — In  a  Special  proeeedlBg^ 
to  conteBt  an  election,  under  sections  87  and  38  of  the  act  relating 
to  elections,  the  notice  Is  the  commencement  of  the  prooscdiiig, 
the  court  acquires  jurisdiction  hy  its  service  and  return. 


1.  (Yantine  v.  Grane,  1  Wend.  524.)  The  contract  alleged  ia  not 
several,  but  is  the  joint  contract  of  J.  B.  and  Asa  Hrt'ker.  (1  Chitl^ 
PL  42.) 
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JuBiSDicnoN. — The 'court  has  no  Juriadictioii  to  hear  any  motioa  in  Um 

case  until  the  Tetum. 
KbncB. — ^A  notice  that  does  not  state  a  definite  time  for  the  hearing 

is  of  no  avail. 
[i>CM, — ^When'  the.tiiae  sta^d  Is- "at  the  next  term  of  the  circuit  court 

of  said  county,  or  as  soon  as  said  judge  will  hear  the  same/'  the 

indefinite  words  may  be  rejected  as  surplusage. 
JuDOC  AT  CHAMBfiiia. — ^The  purport  of  the  words  the  judge  ^^sbalt  males 

all  necessary  orders  for  the  trial  of  the  ease  and  carrying  bit 

judgment  into  effect/'  is  to  give  the  judge  at  chambers  power  to 

do  whatever  the  court  could  do  in  term  time. 
Tdob  of  HSABmo. — ^The  p]ainti£f  having  named  a  day  lor  the  hearing, 

lua  moticn  for^an  earliar  day  was  dented. 

This  is  a  special  proceeding  under  the  statute,  to  contest 
an  election  to  the  office  of  sheriff  of  Clackamas  County.  The 
plaintiff  having  fixed  in  his  notice  a  time  for  the  trial,  moves 
for  an  order  setting  an  eiirlier  day  for  the  hearing  of  Ae 
cause.     The  facts  appear  in  the  opinion. 

KeUy  (6  Reed  and  Lansing  Stout,  for  the  plaintiff. 

# 

Johnson  £  McCown,  for  the  respondent 

TJpTOir^  J.  Ix^  this  case  the  plaintiff  proceeds  under  the 
statute  found  on  page  707  of  the  code,  to  contest  the  elec- 
tion to  the  office  of  sheriff  of  Clackamas  County.  The  case 
is  brought  before  the  circuit  court,  at  chambers,  on  the  plain- 
tiff's motion  for  an  order  that  the  case  be  heard  at  bjk  earlier 
time  than  that  specified,  in  the  notice. 

The  statute  by  which  the  proceeding  is  authorized  is  as 
follows : 

Sec  87.  '^Any  person  wishing  to  contest  the  election  of 
any  person  to  any  county,  district  or  precinct  office,  may 
give  notice,  in  writing,  to  the  person  whose  election  he  intends 
to  contest,  that  his  election  will  be  contested,  stating  the  cause 
of  such  contest  briefly,  within  thirty  days  from  the  time  said 
person  shall  daim  to  have  been  elected.'' 

Sec.  38.  "Said  notice  shall  be  served  in  the  same  manner 
as  a  summons,  ten  days  before  any  hearing  upon  such  con- 
test as  herein  provided  shall  take  place,  and  shall  state  the 
time  and  place  that  such  hearing  shall  be  had;  upon  the 
return  of  such  notice  served,  to  the  county  clerk  of  such 
county,  he  shall  thereupaa  enter  the  same   upon  his  issue 
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docket  as  an  appeal  case,  and  the  same  shall  be  heard  in  its 
order  by  the  court;  provided,  that  if  the  case  cannot  be  de- 
termined by  the  circuit  court,  in  term  time,  within  one 
month  after  the  termination  of  such  election,  the  judge  of  the 
circuit  court  may  hear  and  determine  the  same  at  chambers, 
as  soon  thereafter  as  may  be  practicable,  and  shall  make  all 
necessaiy  orders  for  the  trial  of  the  case  and  carrying  his 
judgment  into  effect;  provided,  this  section  shall  not  apply 
to  precinct  officers.'' 

The  notice  by  which  this  proceeding  was  commenoed  states 
the  time  and  place  of  hearings  as  f oUows : 

^^ou  are  also  notified  that  the  above  matter  in  contest 
will  be  heard  before  Hon.  W.  W.  Upton,  at  the  ooort  hoase, 
in'  Oregon  City,  in  said  Clackan^aa  County,  at  the  next  term 
of  the  circuit  court  foar  said  county,  or  a^  soon  asi  said  judge 
will  hear  the  same,  as  provided  by  law  in  such  cases. 

"Dated  June  17,  1870/* 

The  defendant  beix?g  required  .to  shpw  cause:  why  the  mo- 
tion should  not  be  granted^  claims: 

First,  that  the  notice  is  defective  and  vbid^  because  it  states 
the  time  of  the  hearing  in  the  alternative. 

And  secondly,  that  the  defendant  cannot  be  required  to  ap- 
pear and  try  ihe  cause  at  a  time  earlier  than  that  specified 
in  the  notice. 

The  notice  is  the  conunencement  of  the  proceeding.  It  is 
in  the  nature  of  original  process,  and  the  court  acquires  ju- 
risdiction by  its  services  and  return. 

This  being  a  special  proceeding  in  which  the  court  ac- 
quires jurisdiction  in  a  mode  specially  pointed  out  by  the 
statute,  and  not  by  the  ordinary  process  of  the  court,  the 
mode  so  prescribed  must  of  course  be  strictly  pursued,  or 
the  proceeding  is  void. 

Hence,  a  notice  that  does  not  state  a  definite  time  for  the 
hearing  is  of  no  avail,  it  being  one  of  the  requisites  of  the 
notice  that  it  should  "state  the  time  and  place.** 

If  a  notice  of  proceeding  of  this  kind  should  state  that  the 
contest  would  be  heard  upon  one  or  the  other  of  two  desii?- 
nated  days,  the  notice  would  be '  fatally  defective  But 
where  a  definite  day  is  named,  and  an  indefinite  alternative 
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is  alsK>  rei^rred  to,  for  instance,  by  adding  ''or  as  soon  there- 
after  as  the  same  ean  be  heard/'  the  indefinite  words  are 
often  rejected  as  surplusage.  < 

If  in  this  noti'ce  the  indefinite  words  are  rejected  as  sur- 
plusage, the  time  stated  is  ^^at  the  next  tenn  of  the  circuit 
court  for  said  coimtj,''  and  may  be  .construed  to  mean  the 
next  term  appointed  by  statute.  If  the  notice  is  so  construed, 
the  time  is  named  with  sufficient  certainty  and  the  first  ob- 
jection is  obviated. 

But  the  second  objection  presents  a  more  serious  obstads 
to  the  proposed  order. 

It  was  argued  that  the  language  of  the  statute  which  gives 
the  judge  at  chambers  power  to  ^*makc  all  neoessaiy  orders 
for  the  trial  of  the  cause  and  carrying  its  judgment  into  ef- 
fect," is  sufficiently  comprehensive  to  include  this  order. 

I  am  satisfied' that  the  purpose  of  th&t  clause  is  to  giviB'to 
the  judge  at  chambers  power  to  d<o  whatever  the  eotnrt  could 
do  in  term  time.  By  the  terms  of  this  clause  power  is  con- 
ferred  on  the  judgie  and  not  on  the  court.  It  authorizes  only 
orders  necessary  for  the  trial  of  the  cause,  or  for  carrying  the 
judgment  into  effect.  That  is,  such  orders  as  the  court  could 
make  if  in  session,  because  a  court  having  power  to  try  a 
cause  may  make  all  orders  necessary  for  the  trial;  The  con- 
text also  indicates  this  purpose. 

It  Would  be  a  forced  construction  U>  Hold  that  the  le^s- 
lature  intended,  hy  this  language,  to  confer  on  the  judge 
power  to  do  what  it  would  not  be  proper  for  the  court  to  do 
if  in  session. 

The  real  question  is  whether  the  court,  or  the  judge  act- 
ing in  pkioe  of  llie  court,  oan  require  the  defendant  to  ap- 
pear and  try  the  cause  at  a  timcl  earlier  than  that  stated  in 
iSbB  notiOQu 

I  am  not  aware  of  any  case  under  the  statute  in  which  a 
rimilar  question  has  arisen. 

Eeference  has  been  made-  to  the  cases  tried  in  Clackamas 
County  in  1&68,  but  this  question  did  not  arise  in  either  of 
those  cases. 

In  one  or  more  of  those  cases,  and  also  in  this  case,  ap- 
plication was  made  before   any   notice  was   served,   to  the 
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oircait  judge,  to  have  a  time  set  for  the  heariBg.  Both  in  the 
cases  tried  in  1868  and  in  this  case,  the  judge  declined  U> 
make  any  order  before  the  notice  was  served,  on  the  ground 
that  the  court  has  no  jujisdicti<Hi  of  the  .cause,  and  the  judge 
has  no  power  to  make  any  order  in  sudi  a  case  until  the 
time  of  the  hearing  is  .appointed  by  the  plaintiff,  and  stated 
in  the  notice  and  the  notice  served.  In  this  case,  and  in 
those  cases  also,  the  judge  expressed  to  the  counsel  for  the 
plaintiff  making  the  application,  that  he  was  willing  to  at- 
tend at  Cladsamas  County  and  hear  the  cause  as  soon  as  the 
jury  cases  then  pending  at  the  June  term  of  the  court  in 
Multnomah  County  should  be  disposed  of. 

In  the  cases  tried  in  1868,  the  plaintiffs  named  the  6tfa  of 
July  for  the  hearing,  but  the  jury  cases  in  Multnomah  not 
being  concluded  at  that  time,  the  hearing  was  continued  un- 
til the  16th  of  July,  at  which  time  the  trial  was  brought  on. 

The  case  differs  from  those  above  referred  to  in  this  pa3^ 
ticular;  in  those  cases  each  of  the  plaintiffs,  in  his  notice, 
named  an  early,  day  for  the  hearing,  and  the  time  of  the 
hearing  was  postponed;  in  this  case,  the  plaintiff,  in  his 
notice,  named,  as  the  time  for  the  hearing,  the  next  term  of 
the  court  (that  being  the  fourth  Monday  in  October),  and  it 
is  now  proposed  to  take  the  case  up  for  trial  at  an  earlier 
day. 

It  was  a  first  impression  that  this  difficulty  might  be 
obviated  by  calling  a  special  term,  inasmuch  as  the  notice 
named  '^the  next  term''  as  the  time  for  the  hearing;  but  it 
is  a  fatal  objection  to  that  solution,  that  unless  the  notice 
is  construed  to  name  a  known  and  certain  time,  the  notice 
will  be  void  for  uncertainty.  It  must  be  construed,  as  refer- 
ring to  the  term  already  appointed,  or  it  is  insufficient  as  a 
notice. 

One  of  the  controverted  points  in  this  connection  is  the 
construction  of  the  word  "thereafter''  in  the  proviso  above 
quoted.  If  it  refers  to  the  peripd,  one  month  after  the  elec- 
tion, as  is  claimed  by  the  plaintiff,  it  does  not  follow  that  if 
the  plaintiff  names  a  day  of  hearing  later  than  that  moved 
for,  the  case  can  be  taken  up  before  the  tune  appointed  by 
himself..  If  that  is  the  proper  oonstructioii  of  the  statute^  I 
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think  the  act  of  appointing  a  later  day  is  a  waiver  of  any 
claim  to  an  earlier  hearing.  It  is  not  very  clear  whether 
the  statute  is  to  be  construed  to  meaUj  after  that  period,  or 
after  the  time  stated  for  the  hearing,  or  after  a  term  of  the 
court  Under  either  construction,  to  order  an  earlier  day 
would  b^  inconsistent  with  that  part  of  the  statute  which 
requires  the  original  notice  to  state  the  time.  It  would  of 
course  necessitate  a  new  notice  of  the  time,  and  yet  it  ia 
necessary  to  the  jurisdiction,  that  the  time  of  the  hearing 
should  be  stated  in  the  original  notice.  This  is  a  different 
proposition  from  that  of  continuing  a  cause. 

The  language  of  the  proviso  is  sufficient,  I  think,  to  atir 
thorize  the  judge,  if  the  case  cannot  be  heard  in  term  time 
within  a  month,  to  hear  it  as  well  after  the  day  named  in 
the  notice  as  on  that  day.  But  it  is  at  least  very  doubtful 
whether  the  court  or  judge  is  authorized  to  compel  the  der 
fendant  to  appear  before  the  time  stated  in  the  notice. 

No  authority  was  cited  on  the  argument  presenting  a  case 
where  sudi  an  order  haa  been  made,  and,  after  considerable 
search,  I  am  unable  to  find  a  case  where  a  defendant  has  been 
required  to  appear  at  an  earlier  day  than  that  named  in  the 
original  process  or  notice  served  upon  him. 

The  notice  is  in  the  nature  of  a  summons.  The  plaintiff 
need  not  return  it  or  file  it  with  the  clerk  until  the  day  named 
for  the  hearing,  and  the  court  has  no  jurisdiction  of  the  case 
for  any  purpose  until  it  is  filed  wit^  the  derk. 

I  cannot  think  that  the  statute  is  intended  to  authorize  a 
party  to  name  the  day  of  hearing,  and  afterwards  have  an 
exclusive  right  to  move  for  an  earlier  day.  Until  the  plaint- 
iff chooses  to  return  the  notice,  the  defendant  cannot  be  heard 
on  such  a  motion,  for  the  court  has  no  jurisdiction  to  hear 
any  motion  in  the  case  until  the  return. 

It  seems  to  me  an  unreasonable  construction,  and  one  not 
warranted  by  the  language  of  the  statute,  to  hold  that  the 
party  who  is  required  to  name  the  time  of  the  hearing  in  his 
original  notice  can,  without  any  new  caluse  shown,  have  an  or- 
der naming  another  and  earlier  time 

The  motion  should  be  denied* 
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.    drenit  Court  for  Clackamas  County, — ^At  duunberiy  Auginty  1870. 

AETHUE  WARNER,  Petitioner,  v.  JOHN  MYERS,  Re- 
spondent 

lCAiniAMUB.-^Th6  offioe  of  a  writ  of  mandamus  was  tlis  same'at  oommon 
law  «s  it  is  now  declared  by  the  code,  and  it  cannot  be  used  as  a 
means  to  determine  ultimate  right  to  an  office. 

lUBk. — An  aniswer  denying  the  legality  of  the  election  of  the  petitionsr 
•  to  an  offioe  which  he  holds  will  not  abate  the.  writ. 

€EBTmoATB  OF  EiJ:cTiON.-^The  eertiftcate  of  a  board  of  caavassers  of 
election  returns  is  the  record  of  what  was  decided,  and  it  is  the 
legitimate  evidence  of  the  decision. 

DsoiBtoNS— When  Bnn>mo< — ^When  a  tribunal  or  board,  no  matter  how 
inferior  its  jurisdiction  or  limited  its  power,  proceeds  within  its 
jurisdiction,  and  determines  a  matter  which  it  is  authorized  by  law 
to  decide,  its  decision,  even  if  erroneous,  is  binding  until  it  is  re- 
versed. 

Ainuki<--lTB  EVTKOT  (Mf  THB  DBOiaioir^---'nie  laet  that  an  appeal  has 
been  taken  does  not  affect  the  conclusive  nature  of  the  dedsiaB 
while  it  remains  unreversed. 

iDDf — PuEADnvG. — ^The  petitioner  having  plead  the  decision  of  the  ean- 
Tasasrs  in  his  fbvor,  and  that  he  waa  in  possession  of  the  office,  an 
answer  declaring  that  a  majority  of  the  legal  votes  were  east  for 
the  defendant,  was  struck  out  on  motion. 

Pleading. — An  answer  declaring  that  a  contest  was  pending  to  deter- 
mine the  legsAity  of  the  election  was  also  struck  out. 

Bbbbot. — ^Whsn  a  f onner  ^riff  is  served  with  a  oertiflosis^  in  pvnitt- 
anoe  of  section  983  of  the  code,  his  powers  oease,  and  a  contsil 
pending  does  not  stay  the  effect  of  serving  the  eertifieate. 

JchMon  dk  MeOawn,  for  the  petitiaDer. 

Laming  Stout  and  8^  Huelai,  fxx  the  leopondeaL 

Upon  filing  the  petition  for  a  mandamus  in  this  case^  it 
was  ordered  that  the  defendant  show  cause  why  a  writ  should 
not  issue.  At  the  time  appointed,  the  parties  appeared  be- 
fore the  judge  at  Ghambers,  and  the  defendant  filed  an 
answer  to  the  petition.  The  judge  being  of  opinion  that  the 
petition  should  specifically  state  what  property  and  priacm- 
er3  were  withheld  or  retained  by  the  defendant^  the  petition 
was  amended  in  that  particular,  and  the  defendant  filed  his 
answer  as  before.  After  aigupent^  an  altematiTe  writ  waa 
allowed. 
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The  facts  allied  in  the.  petition  and  writ  are  substantiaUy: 
That  Arthur  Warner^  the  petitioner,  was  duty  elected  sheriff 
of  the  oounty  of  Clackamas,  on  the  sixth  day  of  June,  1870 ; 
that  prior  to  the  tfairtietii  day  of  June,  1870,  ha  was  qual- 
ified as  such  sherifiF,  and  has  since  entered  upo^  the  duties 
of  said  office.  That  'the  defendant,  John  Myers,  was  the 
acting  sheriff  of  said  county,  prior  to  the  election  and  qual- 
ification of  said  petitioneac.  That  said  petitioner  having 
been  elected  as  aforesaid,  and  having  qualified  as  such 
sheriff,  the  county  qlerk  of  said  county  of  Clackamas,  on  the 
second  day  of  June,  1870,  made  and  gave  to  said  petitioner 
a  certificate  of  that  fact>  and  that  both  on  said  second,  and 
on  the  fifth  of  July,  1870,  he  served  said  certificate  on  said 
defendant;  that  more  than  one  day  had  elapsed  since  such 
service,  and  that  the  defendant  had  refused  and  still  refuses 
to  deliver  to  said  petitioner  the  jail  of  the  county,  its  ap- 
purteioances,  and  the  property  of  the  county  therein,  the 
prisoners  confined  therein,  and  the  process  designated  in 
the  petition.  The  petition  then  proceeds  to  enumerate 
the  property,  prisoners  and  process  retained  by  the  de- 
fendant 

The  defendant's  answer,  which  was  first  made  to  the  peti- 
tion, and  was  afterwards  by  consent  used  as  an  answer  to  the 
writ,  omittLDg  the  fonnal  part8>  is  as  follows: 

The  said  defendant  for  answer  to  the  petition  of  Arthur 
Warner,  plaintiff,  denies  that  on  the  sixth  day  of  June,  1870, 
said  Warner  was  duly 'and  legally  elected  sheriff  of  Clack- 
amas County.  But  on  the  contrary,  this  defendant  avers 
that  on  the  sixth  day  of  June,  1870,  a  majority  of  all  the 
l^al  votes  cast  at  the  general  election  held  in  said  county 
of  Clackamas,  were  given  for  him,  the  said  defendant,  for 
the  said  ofiBce  of  sheriff  and  he  was  then  duly  and  lawfully 
elected  sudi  sheriff. 

Defendant  denies  that  said  plaintiff,  since  the  election  and 
prior  to  the  thirtieth  of  June,  1870^  was  duly  qualified,  and 
that  he  has  since  then  legally  entered  upon  the  discharge  of 
his  duties  as  sheriff  as  aforesaid.  And  for  a  further  answer 
to  the  petition  of  plaintiff,  the  defendant  says  that  there  is 
now  p^ding  in  the  said  circuit  court  a  proceeding,  wherein 
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this  defendant  contests  the  right  of  the  said  plaintiff,  Arthur 
Warner^  to  hold  the  said  office  of  Sheriff  of  Clackam&s 
County. 

The  petitioner  moved  to  strike  from  the  answer  tiie  parts 
relating  to  the  defendant's  receiving  a  majority  of  the  legal 
votes  and  being  lawfully  elected^  and  that  in  relation  to  a 
contest  pending. 

The  motion  was  granted,  and  tbe  plaintiff  offered  in  en* 
denoe  the  certificate  of  election  issued  to  bim  upon  the 
canvass  of  the  votes ;  his  oath  of  office  endorsed  on  the  oe^ 
tificate  and  the  endorsement  thereon,  his  official  undertak- 
ing, with  affidavits  of  justification  of  sureties,  and  its  en- 
dorsement of  approval  and  of  the  filing;  and  the  certificate 
of  the  clerk  of  the  county  of  his  having  qualified  after  his 
election.  He  also  proved  by  his  own  oath  that  he  had  been 
acting  in  the  capacity  of  sheriff  of  the  county  from  the  fifth 
of  July  to  the  present  time,  and  rested  his  case.  The  de- 
fendant proved  that  he  (the  defendant)  had  been  in  posses- 
sion of  the  county  jail  continuously  during  the  year  past» 
and  rested. 

Johnson  &  McCovm,  for  the  petitioner. 

Kelly  dc  Beed  and  Ltmsing  Stoui,  for  the  defendant 

Upton,  J.  The  petitioner's  right  to  a  peremptory  man- 
damus in  this  ease,  depends  upon  the  question  of  law 
whether  an  incumbent  of  the  sheriff's  office  can  prolong  his 
term,  or  entitle  himself  to  hold  over  beyond  the  two  years 
fixed  by  law,  by  giving  a  notice,  as  provided  on  page  707  of 
the  general  laws,  that  the  election  will  be  contested. 

This  question  is  clearly  settled  by  legislative  acts,  which 
will  be  referred  to  hereafter. 

It  may  be  well  before  examining  the  provisions  of  statute 
that  define  the  rights  and  duties  of  these  parties,  to  consider 
what  is  the  office  of  the  writ  of  mandamus,  and  to  notice  the 
question  of  practice  presented  by  the  motion  to  strike  out 
part  of  the  answer. 

The  office  of  this  writ  at  common  law  was  precisely  what 
it  is  now  declared  to  be  by  our  code.  (8  Black.  Com.  110; 
1  Tiff.  114;  6  Ba.  Ab.  418;  ei  seq.)  It  is  ''to  compel  Oe  per- 
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fonnance  of  an  act  whidi  the  law  speciallj  enjoins  as  a  duty 
reaxdting  from  an  office,  trust'  or  station/'  (Code,  sea  688, 
p.  297.) 

That  this  proceeding  cannot  be  nsed  as  a  means  of  deter- 
mining the  ultimate  right  to  the  office,  is  settled  by  author- 
ity and  is  conceded  to  be  law,  by  both  the  petitioner  and 
the  defendant 

In  proceedings  by  writ  of  mandamus,  it  is  often  necessary 
to  determine  as  a  question  of  fact  whether  or  not  a  particular 
person  is  in  the  actual  possession  of  an  office,  or  in  other 
words,  whether  he  is  exercising  its  functions;  but  this  is  a 
matter  entirely  different  from  determining  whether  such  per- 
son is  entitled  to  the  c&ce. 

So  too  it  may,  be  and  frequently  is  necessary  to  determine 
whether  or  not  a  particular  person  is  an  officer  de  facto;  try- 
ing that  question  is  not  a  trial  of  the  right  to  the  <^ce  in 
any  sense  that  makes  it  necessary  to  resort  to  quo  warranto. 

After  a  person  has  been  declared  elected  by  a  competent 
tribunal,  it  may  still  be  necessary,  upon  mandamus,  to  de- 
termine as  a  preliminary  or  collateral  question  whether  he 
has  been  so  declared.  His  right  to  sue  may  diepend  upon  it^ 
In  such  case,  admitting  proof  of  the  fact  is  not  such  a  trial  of 
the  right  to  the  o&ce  as  would  compel  a  proceeding  in  the  na- 
ture of  quo  warranto.  The  decision  declaring  him  elected, 
then  offered  in  evidence,  may  have  been  made  in  a  proceed- 
ing in  the  nature  of  quo  warranto,  previously  tried  and 
determined.  It  would  be  absurd  to  hold  that  in  every 
future  proceeding  where  the  petitioner  alleges  that  he  holds 
the  office  and  the  allegation  is  denied,  the  issue  presented  is 
such  that  it  cannot  be  tried  except  by  a  similar  proceeding 
by  quo  warranto. 

Those  parts  of  the  answer  included  in  the  motion  are  not 
pleadable  in  this  case,  unless  a  defendant  can  by  setting  up 
error  in  tiie  decision  of  the  canvassing  officers,  or  by  plead- 
ing that  there  is  a  contest  pending  to  try  the  title  to  the  office, 
either  change  the  character  of  this  proceeding  from  numdar 
rrms  to  a  proceeding  in  the  nature  of  quo  waaranto,  or  abate 
this  proceeding  until  it  shall  be  determined  who  is  rightfully 
entitled  to  the  offiee. 
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If  the  petitioner  is  entitled  to  this  writ  it  is  because  there 
is  now  a  duty  to  be  performed  which  the  law  has  enjoined, 
and  not  because  of  any  duties  that  may  hereafter  arise. 

If  one  who  has  a  good  cause  for  contest  can  prolong  his 
hold  on  the  office  by  giving  the  notice,  one  who  has  not 
ground  of  contest  can  do  the  same  thing.  It  can  never  be 
treated  as  a  thing  known,  whether  or  not  he  has  good  grounds 
for  contest,  until  the  contest  is  terminated.  The  mode  of 
conducting  the  contest  must  be  the  same  where  there  is  not 
sufficient  grounds,  as  where  the  claim  of  the  party  giving 
the  notice  is  meritorious. 

It  will  be  seen  by  provisions  of  statute  hereafter  quoted, 
that  the  act  or  duty  sought  to  be  enforced  by  this  proceed* 
ing  does  not  depend  upon  the  ultimate  rights  involved  in 
the  answer. 

It  will  not  be  contended  that  a  defendant  can,  by  filing 
such  a  pleading,  change  the  character  of  this  proceeding  to 
a  proceeding  in  the  nature  of  quo  warratdo;  and  no  authoritj 
has  been  produced,  and  it  is  believed  none  can  be  found  for 
the  position  that  upon  filing  such  an  answer,  the  writ  should 
be  abated  or  dismissed. 

It  might  upon  the  same  reasoning  be  claimed  that  in  an 
action  of  forcible  entry  and  detainer,  in  which  the  title  to 
real  estate  can  not  be  a  material  issue  to  be  tried,  the  action 
must  be  dismissed  whenever  the  defendant  pleads  title  to 
the  premises  where  the  force  was  used.  The  law  and  the 
reason  for  the  rule  of  practice  are  the  same  in  that  case  as 
in  the  case  under  consideration.  The  plea  is  irrelevant  be- 
cause neither  the  wrong  of  the  alleged  injury,  or  the  remedy, 
is  dependent  on  the  ultimate  right  of  either  party  to  the  office 
or  to  the  land  in  question. 

The  argument  in  favor  of  retaining  that  part  of  the  an- 
swer, when  distinctly  stated,  amounts  to  this:  The  decision 
of  the  board  of  canvassers  is  subject  to  review;  until  it  is 
reviewed,  it  is  impossible  to  know  whether  it  is  correct; 
until  it  is  known  to  be  correct,  no  court  has  power  to  com- 
pel the  former  incumbent  of  the  c&ce  of  sheriff,  to  deliver 
to  the  present  incumbent,  the  jail  and  other  property  of  ih» 
county.     The  argument  overlooks  the  &et  thai  it  was  tbe 
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duty  of  the  board  of  canvassers  to  decide  whether  or  not 
the  petitioner  was  duly  elected.  That  was  a  question  for 
that  board  to  decide,  according  to  its  judgment,  and  it  is 
not  in  the  power  of  the  circuit  court  to  direct  such  a  board 
what  decisions  it  shall  make,  or  to  question  the  correctness 
of  its  decision  in  a  proceeding  by  mandamus.  (2  Denio 
192;  20  Wend.  068. ) 

A  reference  to  the  various  statutory  provisions  touching 
the  merits  of  the  case,  will  also  show  conclusively  that  the 
matters  included  in  the  motion  are  not  material,  and  do  not 
constitute  a  defense  in  this  proceeding. 

The  statute  concerning  elections,  (Sec.  31,  Qem  Laws,  p. 
705),  makes  it  the  duly  of  the  county  clerk,  when  the  votes 
are  canvassed,  "to  make  out  a  certificate  of  election  to  each 
of  the  persons  having  the  highest  number  of  votes  for  mem- 
bers of  the  Legislative  Assembly,  county  and  precinct  officers 
respectively,  and  deliver  such  certificate  to  the  person  entit- 
led to  it** 

By  section  9,  general  laws,  p.  898,  the  sheriff  '*mu8t 
qualify  by  filing  with  the  county  deik  of  the  county  where- 
in he  is  elected,  his  certificate  of  election,  with  an  oath  of 
office  endorsed  thereon."  ♦  ♦  ♦  *^and  also  give  and  file 
the  undertaking  hereinafter  provided.'* 

By  section  988,  p.  893,  "When  a  new  sheriff  is  elected 
or  appointed,  and  has  qualified,  the  county  clerk  shall  give 
him  a  eertifieate  of  that  fact  under  his  seal  of  office." 

"Whenever  {hereafter,  the  new  sheriff  is  authorized  hy 
statute  to  enter 'upon  the  duties  of  the  office,  he  shall  serve 
such  certificate  upon  the  former  sheriff,  from  which  time  his 
powers  cease,  except  when  otherwise  specially  provided." 
By  section  984,  "within  one  day  after  the  service  of  the 
certificate  upon  the  former  sheriff,  he  shall  deliver  to  his 
successor  the  jail  of  the  county,  with  its  appurtenances, 
and  the  property  of  the  county  therein." 

It  cannot  be  maintained  that  unless  the  decision  of  the 
board  of  canvassers  is  free  from  error,  its  decision  is  no 
decision,  or  that  it  may  b<^  disregarded  before  it  is  reviewed 
and  reversed  by  a  competent  tribunal. 

When  a  tribunal  or  board,   no  matter  how   inferior   its 
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jurisdiction,  or  limited  its  power,  proceeds  within  its  jnria- 
diction,  and  determines  a  matter  which  it  is  authorized  by 
law  to  decide,  its  decision,  even  if  erroneous,  is  binding  until 
it  is  reversed.  (Van  Wormer  v.  Aldermen  of  the  City  of 
Albany,  15  WencL  262 ;  Morewood  v.  Corporation  of  New 
York,  6  How.  Pr.,  386;  32  N.  Y.  281;  29  How.  Pr.  281;  11 
Abbott  Pr.  9;  35  Barb.  308;  6  Barb.  479;  37  Barb.  520.) 

If  the  board  or  the  tribunal  is  required  by  law  to  decide, 
and  acting  within  its  jurisdiction,  it  proceeds  to  make  the 
decision,  that  decision  is  binding  until  reversed,  although 
the  board  or  court  erred  as  to  the  law  or  mistook  the  facts, 
or  misjudged  as  to  the  weight  of  evidence.  (JLawrence  v, 
Houghton,  6  John,  128;  6  Hill,  114;  4  Kern,  329;  4  SelA 
137;  32  N.  Y.  281;  44  Barb.  321.) 

^The  fact  that  an  appeal  has  been  taken  does  not  affect 
the  conclusive  nature  of  the  decision  while  it  remains  un- 
reversed. (Sage  V.  Harpending,  49  Barb.  166 ;  84  How. 
Pr.  1.) 

The  certificate  required  to  be  made  at  the  time  of  the 
canvass  is  the  record  of  what  was  then  decided,  and  it  is  the 
legitimate  evidence  of  the  decision. 

When  afterwards  the  derk  was  called  upon  to  certify  to 
the  fact  that  the  new  sheriff  had  qualified,  if  he  had  the 
proofs  before  him,  the  act  of  certifying  was  a  duty  specially 
enjoined  by  law«  He  was  acting  within  the  scope  of  his 
jurisdiction.  He  had  before  him  tlie  decision  of  the  board 
of  canvassers,  and  whatever  else  material  to  the  question 
there  was  on  file  in  his  office,  and  his  duty  required  him  to 
proceed  on  the  evidence  before  him.  It  cannot  be  main- 
tained that  his  certificate  was  no  certificate  in  case  there 
had  been  error  in  canvassing  the  vote. 

The  law  creates  a  board  of  canvassers,  with  full  power  to 
decide  upon  the  questions  presented.  The  county  clerk  is 
required  to  make  the  record  of  their  decision  by  certifying 
the  result.  This  certificate,  when  endorsed  with  the  oath 
of  office^  is  required  to  be  filed  witii  the  county  derk,  and 
becomes  a  part  of  the  files  of  that  office.  The  law  above 
quoted  specially  defines  what  is  '^qualification,"  and  declares 
what  acts  shall  constitute  the  qualification  of  a  sheriff. 
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When  the  oounly  derk  has  made  the  certificate  of  tlie 
fact  of  qualification  which  the  law  compels  him  to  make, 
and  when  the  preceding  term  has  expired,  there  remains 
but  one  thing  to  he  done  to  cause  the  general  powers  of  the 
former  sheriff  to  cease.  That  is^  to  serve  the  certificate 
upon  him. 

Special  provisions  are  made  by  which  he  retains  power 
to  do  certain  acts ;  for  instance^  to  finish  the  exeontion  of 
process  partially  executed,  but  otherwise  his  powers  end  by 
operation  of  law.  By  force  of  the  statute,  when  such  a 
certificate  is  served  in  pursuance  of  the  statute,  a  legal  effect 
is  produced  in  the  very  act  of  service. 

It  will  not  alter  Ihe  fact,  should  the  same  man  who  waa 
the  former  sheriff,  afterwards  by  action  or  by  special  pro- 
ceeding in  pursuance  of  the  statute,  attack  the  decision  of 
the  canvassers  in  the  proper  tribunal  and  show  that  it  ought 
to  have  been  rendered  in  his  favor,  and  thus  obtain  a  de- 
cision in  his  favor  that  he  ought  to  have  been  declared 
elected.  He  will  thereupon  be  placed  in  office;'  but  the 
proceedings  of  the  person  who  acted  in  the  interim  to 
sheriff  imder  the  erroneous  certificate  will  be  valid  and 
binding.  The  powers  which  the  reinstated  sheriff  will 
thereafter  exercise  are  not  those  that  ceased  on  presentation 
of  the  certificate,  but  they  are  the  powers  with  which  he 
becomes  vested  by  virtue  of  his  re-election  and  -qualification. 

By  operation  of  law  the  powers  of  the  one  person  ceased, 
and  another  person  became  sheriff  de  facto.  If  he  is  after- 
wards ousted  by  the  judgment  of  the  court,  his  opponent 
takes  by  virtue  of  the  election,  and  not  by  his  right  to  hold 
over. 

To  sustain  the  defendant's  position  it  is  necessary  to  dis- 
regard these  provisions  of  statute;  to  treat  the  certificate  of 
election  as  false  before  it  is  reviewed,  and  to  hold  in  the  face 
of,  and  in  opposition  to,  the  decision  of  the  board  created  by 
ia^  to  decide  the  question,  that  the  defendant's  successor  is 
not  elected  as  certified. 

Who  is  to  determine  that  the  certificate  is  false,  without 
n  trial  of  the  question  f 

It  is  evident  from  the  language  of  these  statutes,  tlNit  the 

3  Oregon — 15 
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l^gidature  had  in  oontemplatian  the  confusion  which  would 
arise  if  the  former  sherifiF  could  upon  any  pretext  disregard 
the  decision  of  the  board  of  canvassers^  and  remain  in  office 
during  a  pendency  of  a  contest  for  the  right  of  the  o£Sce. 

It  was  to  avoid  any  pretense  that  a  sheriff  could  hold  over 
beyond  his  term  on  a  claim  that  the  votes  were  not  correctly 
canvassed  by  the  constituted  authority,  that  it  is  provided 
that  upon  the  service  of  the  certificate  his  powers  cease.  It 
is  not  enacted  that  his  powers  shall  cease  if  the  election  is 
in  all  respects  legal,  or  if  the  votes  are  correctly  canvassed, 
or  if  no  appeal  be  taken,  or  after  the  appeal  is  determined ; 
but  it  shall  cease  when  the  certificate  is  served- 

The  explicit  language  of  the  act  is  well  chosen  to  express 
in  the  most  positive  manner  that  there  shall  be  no  stay  of 
proceedings,  but  that  the  transfer  shall  be  immediately 
made. 

It  does  not  alter  the  case  that  the  former  sheriff  and  the 
one  who  proposes  to  contest  is  one  and  the  same  person. 

The  defendant  does  not  daim,  in  this  case,  as  his  own 
auccessor.  He  does  not  allege  that  he  has  qualified.  He 
bases  his  right  solely  on  being  the  prior  incumbent  If  he 
had  received  a  majority  of  the  votes^  and  obtained  the  cer- 
tificate of  election,  that  would  add  nothing  to  his  ri^t  in 
the  office  until  he  qualified.  It  is  then  immaterial  to  the 
present  right  of  possession  whether  he  or  some  third  person 
is  the  cpntestant.  He  has  no  higher  right  of  possession  or 
of  holding  over,  then  he  would  have  if  some  other  person 
had  given  notice  of  a  contest  If  the  defendant  can  hold 
oyer,  under  the  facts  here  presented,  it  is  because  the  peti- 
tioner was  not  elected,  and  not  because  the  defendant  was 
elected.  He  could  with  the  same  reason  hold  over  if  some 
other  person  was  the  contestant 

The  same  reasoning  that  wiU  justify  this  defendant  in 
holding  over,  will  justify  the  former  sheriff  in  holding  over 
in  all  cases  where  there  is  a  contest,  until  it  shall  be  settled 
by  final  judgment  of  either  the  circuit  or  supreme  court 
which  of  the  contestants  is  entitled.  And  this  whether  the 
former  sheriff  is  a  party  to  the  contest  or  not 

It  is  difficult  to  imagine  what  move  decisive  language  the 
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legislature  oould  have  employed  to  express  the  intent  ihat 
the  former  inoumbent  should  not  hold  over  beeause  of  a 
contest 

The  answer  in  this  case  does  not  denj  that  the  certificate 
mentioned  in  the  writ  was  issued  by  the  derk,  and  it  does 
not  deny  its  lerTioe  upon  the  defendant  It  contains  noth- 
ing from  which  it  can  be  concluded  that  the  canvassers  or 
clerk  lacked  jurisdiction  to  perform  the  acts  devolved  upon 
thenu  The  denials  of  the  answer  are  a  denial  ^%at  the 
plaintiff  was  dniy  and  legally  elected  i^erifP'  of,  etc.,  and  a 
denial  that  the  plaintiff  ^was  duly  qualified,  and  that  he  has 
legally  entered  upon  the  discharge  of  his  duties  as  sheriff 
aforesaid." 

If  these  are  to  be  treated  as  presenting  issues  of  fact,  the 
first  issue  is  determined  by  the  certificate  of  the  board  of 
canvassers,  a  certified  copy  of  which  was  produced.  That 
he  was  duly  qualified  was  shown  not  only  by  the  certificate 
of  the  derk,  but  by  the  production  of  the  certificate  of  elec- 
tion, and  the  petitioner's  oath  of  office  endorsed  tiiereon, 
with  its  filings  and  endorsements  and  his  official  undertak- 
ing with  its  indorsements^  And  it  was  proved  that  the  pe- 
titioner was,  and  for  some  time  had  been,  the  acting  sheriff 
of  the  county.  If,  then,  the  certificate  of  election  issued 
under  section  81,  p.  706,  of  the  code,  can  be  read  in  evi- 
dence in  a  court  of  justice,  it  is  proved  that  the  petitioner 
was  elected  as  alleged. 

This  certificate,  until  the  decision  it  records  is  reversed, 
is  as  clearly  the  proper  evidence. of  the  decision,  as  is  the 
certificate  the  clerk  is  required  to  make  under  sectKm  41  oi 
the  same  act 

No  provision  of  statute  has  been  referred  to,  that  directly 
or  by  implication  indicates  that  the  certificate  of  election  is 
inoperative  or  to  be  held  in  abeyance  in  case  of  a  contest. 
Yet  it  is  a  general  feature  of  our  statutes  that  whenever  a 
stay  of  proceedings  is  deemed  proper,  special  piovision  is 
made  in  each  particular  case  pointing  out  a  mode  to  obtain 
such  stay.  On  the  other  hand,  the  special  provisions  to  the 
contrary  of  a  stay  of  proceedings  above  quoted,  are  made 
with  particular  reference  to  the  sheriff's  office  only. 
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If  the  statute  wae  less  clear  on  this  pointy  the  following 
considerations  would  be  of  great  force  to  indicate  that  the 
law  should  be  as  the  legislature  has  already  seen  cause  to 
declare  it  The  petitioner^  being  an  officer  de  facto,  cannot 
proceed  by  quo  warranto  against  the  defendant  (Code,  sea 
354.)  He,  and  through  him  the  public,  are  therefore  without 
a  remedy  if  he  cannot  proceed  by  mandamus. 

If  he  is  obliged  to  wait  for  his  contestant  to  proceed  by 
action  under  section  354,  the  contestant  can  choose  his  own 
time  for  commencing  the  action.  If  the  proceeding  is  to  he 
by  the  special  statute  for  contesting  elections,  found  on 
page  707  of  the  code,  the  holder  of  the  certificate  cannot 
reasonably  commence  it,  because  the  decision  is  already 
rendered  in  his  favor.  If  it  is  to  be  commenced  by  another, 
that  other  may  commence  it  by  simply  serving  a  nodoe, 
without  any  oath,  or  affidavit  of  merits,  and  the  contestant 
serving  the  notice  may  fix  his  own  time  for  the  hearing 
putting  it  early  or  late  to  suit  his  own  convenience.  After 
the  trial  in  the  circuit  court,  an  appeal  lies  to  the  supreme 
court 

If  such  a  contest  stays  proceedings  and  renders  the  certifi- 
cate of  election  of  no  effect  pending  the  contest,  it  will  have 
that  effect  when  the  contest  is  without  merits,  as  well  as  when 
the  contestant  is  in  the  right,  and,  as  is  above  shown,  as  well 
when  a  third  party  contests  as  when  the  former  incumbent 
is  the  contestant  Such  a  system  would  enable  tiie  former  in- 
cumbent, by  serving  a  notice  that  the  election  would  be  con- 
tested, or  by  procuring  ai;other  to  serve  such  notice,  to  ex- 
clude his  successor  from  whatever  of  the  office  he  could  retain 
in  his  possession  or  personally  control,  to  the  embarrassment, 
if  not  to  the  preventing  of  the  execution  of  the  law,  and  to  the 
subversion  of  order. 

Such  a  construction  of  the  statute  would  enable  the  former 
incumbent,  by  instituting  a  contest,  whether  in  perscm  or 
through  the  means  of  some  other  person  who  had  received 
votes^  to  prolong  his  hold  upon  the  office  far  into,  if  not 
through,  the  term  of  his  successor.  A  rule  which  would  to 
so  great  an  extent  subject  the  substantial  rights  of  the  pub- 
lic and  of  individuals  to   the   caprices  or  houesi  errors  of 
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one  person,  would  present   an   anomaly  in   jurisprudence; 
and  it  is  contrary  to  the  exprees  provisions  of  the  statutes 
enacted  to  define  the  ri^ts  and  duties  of  the  outgoing  and 
incoming  sheriff. 
A  peremptory  mtmdamua  should  be  allowed** 


In  the  Ofreuit  Oonit  for  Waaoo  County. — ^At  Ohamben,  July/ 1870. 

JOHN  DAKRAGH,  Plaintiff,  v.  JAMES  M.  BIRD,  De- 
fendant^ 

EuomoK  CoinxsT — ^Pbeoinot. — ^An  elector  should  Yote  for  county  of- 
ficers only  in  the  precinct  where  he  resides. 

Pabdon. — ^A  pardon  by  the  executive  does  not  restore  to  a  person  con* 
Yicted  of  felony  the  rights  of  an  elector,  t 

Bssn>KNGB. — ^Every  person  must  have  some  fixed  place  of  residence,  or 
must  labor  under  a  disability  that  neither  the  law  nor  the  courts 
ean  relieve.  The  mere  passing  in  and  out  of  a  precinct  wUl  not 
establish  a  residence,  although  the  person's  occupation  may  be  sndi 
as  to  make  it  inconvenient  to  vote  at  any  other  place,  or  if  he  haa 
no  fixed  place  of  residence. 

Chaujcnge. — Whenever  a  person  is  challenged  by  a  legal  voter,  unless 
Budi  challenge  is  withdrawn,  he  has  no  right,  unsworn,  to  vote; 
nor  can  the  judges  receive  such  vote. 

Closing  Polls. — ^After  the  hour  for  dosing  the  polls,  they  cannot  be 
opened  again. 

BisroENGB. — An  intention  to  remove  immediately  after  the  election  does 
not  amount  to  a  change  or  loss  of  residence;  there  must  be  a  union 
(rf  act  and  intention. 

BxJBDEN  OF  Pboof. — ^A  party  attacking  a  voter  who  haa  voted  must  3how 
that  he  is  disqualified. 

SuviiOTizs  OF  THs  GOVERNMENT. — ^Although  residence  eannot  be  gained 
or  lost  by  reason  of  the  person's  presence  or  absence^  while  em- 
ployed in  the  service  of  the  United  States,  yet  one  so  employed 
may  change  his  residence. 

BsjaonBD  Votes. — ^All  rejected  votes  should  appear  on  the  poU  book 
in  the  manner  prescribed  in  sec.  18,  p.  701,  of  the  compiled  laws. 

Katubauzation. — One  who  has  obtained  his  final  citizen  papers,  be^ 
eomes  a  voter  at  the  time  of  being  naturalized. 


^Afi&rmed  at  the  September  term  of  1870. 

tBy  stipulation  the  cases  of  Wooda  v.  FitzgeraXd  and  Wingai^; 
Ma/ff9  V.  FitMgerald  and  Wingaie,  and  MaFarkmd  v.  HaiUmd,  mm  mg^ 
aiitted  on  the  same  evidence. 

t  Beversed.    See  Wood  ▼.  Htzgerald  at  al,  pott. 
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Challenge — Pboofs. — Judges  of  election  have  no  right  to  rejeet  votes 
without  any  evidence  that  they  are  illegal,  the  voter  not  being  chal- 
lenged, or  having  taken  the  prescribed  oath.  If  they  desire  other 
proofs  beyond  the  Voter's  sworn  statement,  the  evidence  most  be  pro- 
duced at  the  time  he  votes. 

ELBonoK  Ck>NTEST — ^Whl  of  Majobitt. — In  a  contest,  the  will  of  a 
majority  of  the  legal  voters,  as  expressed  by  their  votes^  must  be 
carried  into  effect. 


The  facts  appear  in  the  opinion  filed* 


WsTTTKNj  J.  This  is  an  action  brolight  to  contest  the 
election  of  the  defendant  to  the  o£Sce  of  sheriff  of  Wasco 
County,  Oregon;  to  which  office  defendant  claims  to  have 
been  elected  at  a  general  election,  held  in  said  oonnly  on 
the  sixth  day  of  June,  a.  d.  1870.  Plaintiff  claims  that  he 
received  a  greater  number  of  the  legal  votes  at  said  election, 
for  said  office,  than  did  the  defendant^  and  is  therefore 
entitled  to  said  office.  Plaintiff  alleges  that  J.  B.  Blanpied, 
J.  Liddy,  L.  Manning,  T.  H.  Williams,  W.  C.  Smith,  J.  & 
Becky,  and  divers  other  persons,  whose  names  are  men- 
tioned in  plaintiff's  complaint,  voted  at  such  election  for  the 
defendant  for  the  office  of  sheriff  in  said  county,  and  that 
such  votes  were  illegal,  and  should  not  have  been  coimted 
for  the  defendant;  that  said  persons  were  not,  at  the  date  of 
their  voting,  bona  fide  residents  of  Wasco  County  or  the 
precincts  therein.  Plaintiff  further  alleges  that  at  the  time 
and  place  of  holding  said  election  in  said  county,  Peter 
Runey,  R  Graham,  Wm.  McKay,  and  divers  other  pers<Mis 
whose  names  are  set  forth  in  the  complaint  of  plaintiff,  were 
qualified  electors  of  Wasco  County,  and  legally  entitled  to 
vote ;  that  said  persons  did  appear  at  the  polls  and  offer 
their  votes  for  this  plaintiff  for  said  office,  and  were  pre- 
vented from  voting  at  such  election  for  this  plaintiff,  through 
the  illegal  acts  of  the  judges  of  said  election.  Plaintiff 
claims  that  said  illegal  votes  as  received,  recorded  and 
counted  for  the  defendant,  should  not  have  been  counted 
for  him,  and  that  the  votes  which  were  offered  for  plaintiff, 
and  by  the  judges  of  election  rejected,  should  be  counted 
for  plaintiff ;  and  that  if  the  illegal  votes  which  were  received 
were  deducted  from  the  whole  number  of   votes   which    de- 


July,  1870]  Baa&aqh  v.  Bibd.  281 

fendant  reoeived  for  eaid  K^ce,  and  -the  votes  which  said 
judges  really  rejected  were  added  to  plaintiff's  vote  for  said 
office,  it  would  entitle  plaintiff  to  said  office.  Plaintiff 
claims  that  there  is  one  more  vote  counted  for  defendant 
than  should  have  been  counted,  and  there  is  one  vote  which 
should  have  been  coimted  for  plaintiff  that  was  nOt  counted 
for  him. 

The  defendant^  for  answer,  denies  that  plaintiff  is  entitled 
to  said  office,  or  that  he  reoeived  a  greater  number  of  the 
legal  votes  at  said  election  for  such  office  than  did  the  de- 
fendant Defendant  admits  that  J.  B.  Blanpied,  J.  Liddy, 
T.  EL  Williams  and  others  voted  at  said  election  in  said 
county  for  him  for  said  office,  but  denies  that  st^id  votes 
were  illegal — denies  that  Peter  Runey,  William  McKay  and 
others  were  on  said  day  of  election  prevented  from  voting 
for  plaintiff  through  the  illegal  acts  of  the  judges  of  said 
election ;  denies  that  such  persons  were  at  said  date  bona  fide 
residents  of  Wasco  County,  or  that  they  were  legally  entitled 
to  vote;  denies  that  said  votes  so  offered  should  have  been 
recorded  and  counted  for  the  plaintiff.  Defendant  adlnits 
that  there  was  one  more  vote  counted  for  him  than  should 
have  been,  but  denies  that  there  was  one  less  counted  for 
plaintiff  than  should  have  beeii  counted;  and,  for  a  fur- 
ther defense,  defendant  alleges  that  on  the  day  of  said  elec* 
tion  in  said  county,  Jesse  Snooks,  E.  Einney,  Wm.  Kelly, 
Gustavo  BUnes,  and  divers  other  persons  named  in  defend- 
ant's answer,  voted  for  plaintiff  for  said  office,  and  that  said 
persons  were  not,  at  the  date  of  their  so  voting,  bona  fide 
residents  of  Wasco  County,  and  the  precincts  therein,  and 
that  such  votes  were  illegal  and  should  not  have  been 
counted  for  the  plaintiff.  Defendant  then  sets  up  some  votes 
whidi  were  rejected,  and  claims  that  such  votes  would  have 
been  thrown  for  defendant  had  they  not  been  rejected,  and 
that  they  should  be  counted  for  defendant  To  this,  plaintiff 
replies,  making  a  complete  denial  of  all  the  affirmative  alle- 
gations set  up  in  the  answer. 

Having  thus  briefly  stated  the  issues  in  this  case,  they  will 
be  considered  in  the  following  order: 

Ist     The  names  of  B.   Henderson,  E.   Kinney  and  H. 
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Meng — Kinney  voting  for  plaintiff,  the  otter  two  for  de- 
fendant—are submitted  on  an  agreed  statement.  Hender- 
son^ it  is  admitted,  was  a  resident  of  East  Dalles  precinct 
on  the  day  of  election,  and  that  he  voted  in  Sutton's  pre- 
cinct Sec.  17  of  Article  II.  of  the  constitution  of  Oregon, 
declares  that  ''all  qualified  electors  shall  vote  in  the  elec- 
tion precinct  in  the  county  where  they  may  reside,  for 
county  c^oers,'*  etc  Henderson's  residence  being  admitted 
to  be  in  East  Dalles  precinct  on'  the  eixth  day  of  June,  that 
being  the  day  on  which  the  election  was  held,  he  could  not 
have  legally  voted  in  any  other  precinct  for  county  officers, 
and  there  being  no  controversy  as  to  where  he  did  vote  <hi 
that  day,  his  vote  for  the  office  of  sheriff,  that  being  a 
county  office,  was  illegal  and  should  not  be  counted  for  the 
defendant  E.  Kinney  voted  for  plaintiff  in  East  Dalles 
precinct  and  had  declared  his  intentions  to  become  a  citizen 
of  the  United  States  less  than  one  year  immediately  pre- 
ceding the  election.  By  reference  to  sec  2,  Art,  II,  of  the 
constitution,  it  will  be  seen  that  to  entitle  a  person  of  foreign 
birth  to  vote  at  an  election,  he  must  have  declared  his 
intention  to>  become  a  citii&en  of  the  United  States  one  year 
immediately  preceding  such  election,  conformably  to  the 
naturalization  law.  Kinney's  case  does  not  come  within 
this  provirioh,  and  he  had  no  right  to  vote.  M.  Meng,  who 
voted  for  defendant  in  East  Dalles  precinct,  is  a  person,  as 
appears  by  the  agreed  statement,  who  had  been  convicted 
of  the  crime  of  arson,  and  had  been  an  inmate  of  the  peni- 
tentiary of  this  state,  and  had  been  pardoned  out  before 
the  expiration  of  his  sentence.  Sec  14,  Article  V,  of  the 
constitution,  gives  to  the  governor  of  the  state  the  power  to 
grant  pardons  for  offenses  of  this  character.  There  can  be 
but  little  doubt  that  the  framers  of  the  constitution,  in  giv- 
ing this  power  to  the  governor  of  the  state,  were  inclined  to 
be  as  merciful  toward  the  offender  as  would  be  consistent 
with  public  policy  and  public  good.  I  cannot  conceive  it 
was  the  intention  of  those  men  to  ever  restore  a  person  who 
had  become  so  degenerate  as  to  permit  his  passion  to  influ- 
ence him  to  the  commission  of  a  crime  involving  both  his 
civil  and  political  condition  to  all  the  ri^ts  and  privil^es 
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he  previously  held  when  an  upright  man.  It  is  an  act  of 
mercy,  of  which  no  one  complains,  that  the  constitution 
empowers  the  ezecutiye  to  pardon,  to  blot  out  the  offense 
for  which  one  is  imprisoned  and  restore  him  to  his  civil 
rights;  but  in  order  to  prevent  those  who  had  any  pride  in 
their  political  rights  from  the  commission  of  crime,  they  are 
made  to  know  and  understand  that  if  they  do  so  far  lose  their 
self-respect  and  the  respect  of  others,  there  is  no  power  in 
our  constitution,  our  laws,  or  in  the  governor  of  the  state, 
that  can  restore  them  to  their  political  rights.  Meng  was^ 
on  election  day,  politically  dead  and  had  no  right  to 
vote. 

2d.  G.  H.  Kimberlio,  G.  Masterson,  Z.  Smith,  Wm. 
Bramlette,  J.  McMuUin,  W.  A.  Scroggins^  A.  A.  Straw,  L, 
Manning,  F.  Bird,  T.  H.  Williams,  J.  Liddy,  T.  Brannan, 
T.  Penny,  W,  C.  Smith  and  3".  S.  Becky  are  the  names  of 
persons  who  voted  at  said  election,  and  that  said  votes  were 
recorded  and  counted  for  the  defendant  It  is  claimed  by 
the  plaintiff  that  some  of  those  persons  voted  out  of  the  pre* 
cinct  in  which  they  resided ;  that  others  are  not  residents  of 
ike  county,  as  will  appear  as  they  are  taken  up  in  theif 
order.  Defendant  daims  for  them,  that,  as  they  have  no 
fixed  residence,  and  as  the  constitution  does  not  require  a 
person  to  be  a  resident  of  the  precinct  any  particular  time, 
they  have  a  right  to  say  that  the  precinct  in  which  they  may 
chance  to  be  on  the  day  for  election  is  their  residence  for  the 
time  being,  and  that  they  can  vote. 

In  passing  upon  the  right  of  these  persons  to  vote,  I  lay 
this  down  as  the  law,  that  every  person  must  have  some 
fixed  place  of  residence — must  have  a  domicile,  or  else  he 
must  labor  under  a  disability  that  neither  the  law  nor  the 
courts  can  relieve.  Besidence  is  a  matter  of  intention  and 
actr— it  may  be  gained  and  retained  without  expense  or 
trouble ;  it  cannot  be  lost  by  mere  temporary  absence.  It 
18  claimed  that  these  are  persons  whose  occupations  are 
such  that  they  cannot  make  it  convenient  to  be  at  a  certain 
place  on  the  day  of  an  election.  Suppose  they  cannot,  then 
they  must  content  themselves  by  voting  for  just  sudi  officeri 
as  the  law  entitles  them  to  do,  and   for  none   other.    It  if 
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true  that  irregularities  without  number  have  been  per- 
.  mitted,  or  rather  indulged  in,  and  it  is  time  they  were  cor- 
rected; and  it  makes  no  difference  whether  persons  have 
voted  ignorantly  or  willfully.  If  ignorantly,  it  is  time  they 
knew  better ;  if  willfully,  it  is  time  they  were  taught  to  obey 
and  respect  the  law.  For  a  person  to  claim  that  he  has  a 
right  to  votJB  wherever  he  may  chance  to  be  on  election  day, 
and  that,  if  in  a  precinct  other  than  the  one  he  was  in,  he 
could  claim  the  former  as  his  residence,  is  not  only  contrary 
to  law,  but  to  common  sense.  All  general  laws  are  in- 
tended to  confer  the  greatest  good  upon  the  greatest  num- 
ber, and  to  attempt  by  specialty  to  legislate,  so  as  to  mret 
individual  wants  and  circumstances,  would  be  preposterous. 
Apply  these  principles  to  the  facts  of  the  case,  of  those 
above  mentioned,  and  what  will  be  the  legal  conclusion  t 
Kimberlin  voted  in  Sutton's  precinct  From  the  evidence, 
it  is  my  opinion  that  Kimberlin  had  no  such  residence  in 
Sutton's  precinct,  as  would  entitle  him  to  vote  for  county 
officers—Kimberlin  admitting  that  if  he  had  been  in  the 
Dalles,  or  elsewhere  on  the  day  of  election,  he  would  have 
claimed  that  other  place  as  his  residence.  The  mere  pass- 
ing in  and  out  of  a  precinct,  will  not  establish  a  residences- 
it  is  nothing  more  than  an  occupancy;  the  person  for  the 
time  being  simply  an  inhabitant  George  Masterson  voted 
in  Sutton's  precinct,  and  his  condition  is  very  similar  to  that 
of  Kimberlin,  and  the  evidence  about  the  same.  His  ri^si- 
dence,  if  he  had  one  at  all,  in  my  opinion,  was  in  Antelope 
precinct — and  he  had  no  right  to  vote  for  county  officere 
in  the  precinct  in  which  he  did.  Z.  Smith  voted  in  Ante- 
lope precinct  The  evidence  shows  that  Smith  came  into 
Wasco  County  in  February  last,  and  then  declared  that  he 
intended  to  vote  in  this  county,  and  make  this  county  his 
residence.  This,  I  think,  was  sufficient  to  entitle  Smith  to 
vot<!,  though  he  might  have  been  temporarily  absent  after- 
wards, and  that  his  vote  was  properly  received  and  counted 
for  defendant  William  Bramlctte  voted  in  Sutton's  pre- 
cinct, and  swore  in  his  vote.  This,  of  itself,  is  sufficient  to 
entitle  him  to  vote,  until  the  contrary  is  shown.  There  is 
evidence  of  his  having  left  some  of  his  effects   in   said  pre- 
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cinct,  and  that  he  had  a  contract  in  said  precinct  partially 
finished. 

The  evidence  also  shows  that  he  had  left  the  precinct, 
and  only  returned  on  the  morning  of  the  election,  and  then 
voted  and  again  left.  There  is  nothing  in  the  evidence  to 
show  that  he  did  not  intend  to  return  when  he  left  the  first 
time,  and  the  presumption  corroborated  by  the  act  of  his 
coming  back,  is  strong  in  his  favor  that  he  intended  to  come 
back,  and  his  vote  was  rightly  counted.  J.  McMullin  voted 
in  Fifteen  Mile  precinct;  that  the  dividing  line  between 
Fifteen  Mile  and  Tygh  piecincts  is  the  dividing  ridge  be- 
tween Fifteen  Mile  and  Tygh  creeks;  that  McMullin  lives 
on  waters  of  a  stream  that  runs  into  Tygh  creek,  but  that  it 
is  some  distance  north  of  the  divide,  Fifteen  Mile  creek 
being  north  of  Tygh  creek.  The  evidence  shows  that  the 
stream  on  which  McMullin  lives  runs  through  a  gap  in  the 
divide  between  Fifteen  Mile  and  Tygh,  thus  breaking  the 
ridge  which  is  the  natural  boundary  between  said  precincts. 
I  think  the  true  rule  in  determining  the  boundary  line  be- 
tween the  two  precincts  where  it  is  broken  by  a  gap,  as 
shown  from  the  evidence,  would  be  to  draw  a  line  from  one 
point  of  the  ridge  to  the  other  across  the  gap.  To  do  this 
wonld  leave  McMullin  north  of  the  ridge,  and  consequently 
in  Fifteen  Mile  precinct.  From  the  facts  here  shown, 
McMullin's  vote  was  properly  received  and  counted  in  that 
precinct  for  defendant.  W.  A.  Scroggins,  L.  Manning  and 
A.  A.  Straw  voted  in  John  Day  precinct.  There  is  no 
doubt  in  my  mind  but  that  Scroggins,  Manning  and  Straw 
were,  at  the  date  of  their  voting,  residents  in  Antelope  pre- 
cinct, and  that  they  had  no  legal  right  to  vote  in  any  other 
precinct  for  county  oflScers,  and  such  votes  should  not  be 
counted  for  defendant.  From  the  evidence,  I  have  no 
doubt  that  Frank  Bird  was,  at  the  time  he  voted,  a  resident 
in  John  Day  precinct,  and  that  his  vote  was  properly  re- 
corded for  defendant.  T.  H.  Williams,  a  boatman,  with  no 
fixed  residence,  voted  in  Mosier's  precinct — a  case  in  every 
way  similar  to  Kimberlin^s.  J.  Liddy  voted  in  West  Dalles 
precinct;  had  removed  to  Portland  with  his  family  in  last 
March,  leaving  no  traces  of  residence  whatever  behind  him ; 
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came  to  West  Dalles  ixx  the  afternoon  of  day  of  election, 
voted  and  returned  to  Portland  next  day.  I  cannot  think 
that  Liddy  had  any  residence  in  Wasco  County  on  the  day  of 
election ;  certainly  he  had  none  in  law,  and  if  not,  he  had  no 
legal  right  to  vote,  nor  should  it  be  counted  for  the  defend- 
ant T.  Brannan  and  T.  Penny  voted  in  West  Dalles  pre- 
cinct The  evidence  as  to  their  residence  is  somewhat  un- 
satisfactory. Their  votes  are  attacked  by  plaintiff,  and  it 
devolves  upon  him  to  show  affirmatives  that  they  had  no 
right  to  vote.  There  is  doubt  in  my  mind  whether  they  were 
bona  fide  residents  of  Wasco  County  on  the  sixth  of  June; 
and  I  think  there  is  sufficient  reason  to  warrant  me  in  reject- 
ing them.  W.  C.  Smith  and  J.  S.  Becky  voted  in  'the  West 
Dalles  precinct.  From  the  evidence,  there  is  no  doubt  but 
at  the  date  of  their  voting  they  were  residing  in  Grant 
County,  and  were  here  temporarily  purchasing  goods  for 
transportation.  It  is  my  opinion  they  had  no  right  to  vote. 
J.  B.  Blanpied  voted  in  East  Dalles  precinct  Whether 
Blanpied  had  resided  in  the  state  six  months  next  preceding 
the  sixth  day  of  June  last,  or  not,  will  make  no  difference  in 
determining  his  right  to  vote,  as  other  facts  plainly  settle 
this  question.  But  were  this  the  only  evidence  upon  which 
to  determine  it,  I  should,  from  Blanpied's  own  statement, 
have  no  hesitancy  in  deciding  the  case.  When  Blanpied 
offered  his  vote,  he  was  challenged  by  a  legal  voter.  That 
challenge  was  insisted  on,  and  never  withdrawn,  Blanpied 
positively  declaring  he  would  not  be  sworn,  and  the  judges 
as  positively  refusing  to  swear  him.  Under  these  circum- 
stances he  voted.  The  law  so  plainly  settles  this  question, 
that  to  say  anything  further  than  that  Blanpied  had  no  right 
whatever  to  vote  would  be  superfluous.  (Code,  p.  700,  aec 
13) — ^Whenever  a  person  is  challenged  by  a  legal  voter,  un- 
less such  challenge  be  withdrawn,  he  has  no  right,  unsworn, 
to  vote;  nor  can  the  judges,  without  disregarding  the  law 
and  their  own  obligation,  receive  such  vote.  The  law  then 
gives  no  discretion  in  the  matter — they  must  reject  it 

R.  Myers  voted  in  West  Dalles  precinct.  There  is  no 
question  raised  as  to  Myer's  qualifications  as  a  voter.  It  is 
claimed  tiiat  he  voted  after  the  polls  had  been  dosed.    The 
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law  fixes  the  time  for  opening  and  closing  the  polls.  (Code, 
p.  699,  sec.  11.)  Myers  knew  what  time  the  polls  clofled, 
and  if  for  any  cause  he  stayed  away  until  they  were  closed, 
it  was  his  own  fault  The  polls  could  not  he  opened  again 
for  his  accommodation.  In  this  case  the  evidence  is  some- 
what  conflicting  as  to  whether  the  polls  had  heen  ordered 
closed  at  the  time  Myers  voted,  or  not  After  a  careful 
examination  of  the  testimony,  it  is  my  opinion  that  the  polls 
were  closed  hefore  Myers  voted — the  evidence  greatly  pre- 
ponderates in  favor  of  this  opinion,  and  comes  from  wit* 
nesaes  who  are  least  liable  to  he  influenced  by  their  prejtH 
dices. 

For  the  defense  it  ia  claimed  that  H.  Ghilick,  C.  Craver, 
C.  Dunlap,  Geoige  and  Isaac  Chapman,  G.  Hines,  C.  Fales, 
Wm.  Murphy,  T.  Shelly,  J.  Cunningham,  A.  Strong  and  J. 
M.  Thompson  have  not  resided  in  the  state  or  county  the 
necessary  length  of  time  prior  to  the  election  to  entitle  them 
to  vote.  It  is  my  opinion  that,  from  tide  acts  and  declara- 
tions of  the  parties,  except  Thompson,  as  shown  by  the  evi- 
dence, they  were  on  the  day  of  election  bona  fide  residents 
of  this  state  and  county,  and  as  such  were  entitled  to  vote — 
G.  Hines  is  here  in  the  capacity  of  a  minister  of  the  Gospel, 
and  as  such  had  been  here  about  eight  months  prior  to  the 
day  of  election.  I  will  make  no  comment  in  his  case.  There 
can  be  no  doubt  but  that  he  had  a  right  to  make  the  Dalles 
his  place  of  residence,  and  to  vote  there,  if  he  chose  to  do 
so.  C.  Fales — there  is  but  little  objection  niade  as  to  him. 
He  no  doubt  had  a  right  to  vote.  Murphy  bad  been  tem- 
porarily absent  for  his  health.  He  swears  he  intended  to 
return  when  he  went  away;  and  the  fact  that  he  did  return 
is  the  very  best  evidence  of  his  intention  to  do  so.  His 
residence  was  not  affected  by  his  temporary  absence.  He 
had  a  right  to  vote.  T.  Shelly  came  here  as  a  teacher ;  came 
from  one  of  the  counties  ^^est  of  the  Cascades.  Soon  after 
his  arrival  he  declared  his  intention  to  make  this  his  resi- 
dence—so declares  it  now — was  in  the  county  more  than 
ninety  days  prior  to  the  day  of  election,  and  was  clearly  en- 
titled to  vote.  Cunningham  had  been  in  the  state  and  coun- 
ty about  two  years.    It  is  said  that  because  he  had  a  family 
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in  New  York  he  could  not  gain  a  residence  here.  This  posi- 
tion is  not  correct  Suppose  a  man  leaves  his  family  in 
California  and  oom^  to  Oregon^  seeking  for  a  place  to  which 
to  remove  his  family.  He  is  here  six  months,  has  made  a^ 
rangements  for  the  temoval  of  his  family  hither.  An  elec- 
tion is  held)  his  family  has  not  arrived,  may  never  arrive. 
Circumstances  that  he  could  not  foresee  have  changed  hs 
intentions;  he  sees  a  plan  where  he  can  better  his  condition 
— ^may  have  made  up  his  mind  to  remove  thither.  In  the 
meantime  an  election  is  held-  Would  the  fact  that  he  had 
made  up  his  mind  to  remove  to  some  other  place  deny  him 
tiie  right  to  vote  ?  Certainly  not  Such  circumstances  may 
cause  any  of  us  to  change  our  residence,  for  we  will  all  do 
so  when  we  think  we  can  better  our  condition,  and  without 
affecting  our  right  to  vote.  Strong  stands  on  his  own  evi- 
dence; he  voted,  and  the  presumption  is  that  he  had  a  right 
to  vote.  He  swears  this  was  his  residence.  This,  with  the 
fact  that  the  party  attacking  the  legality  of  his  vote,  has 
failed  to  show  anything  to  the  contrary,  is  satisfactory  to 
my  mind  that  he  had  a  right  to  vote.  Guli<dc,  Dunlap,  the 
Chapmans  and  Cruver,  it  is  said,  removed  from  Washington 
Territory,  or  at  least  that  the  two  Chapmans  and  Dunlap 
did,  and  have  not  been  in  the  state  the  required  time  to  en* 
title  them  to  vote.  I  Ihink  the  evidence  shows  satisfactorily 
that  they  have  resided  in  the  state  more  than  six  months 
prior  to  the  sixth  day  of  June  last,  and  were  entitled  to  their 
votes.  As  to  Giilick,  Cruver  and  Thompson,  it  is  claimed 
that  on  the  day  of  election  they  were  residents  of  Washing- 
ton territory,  and  therefore  had  no  ri^t  to  vote.  As  to  the 
two  first,  I  have  no  hesitancy  in  declaring  the  legality  of 
their  votes.  I  have  serious  doubts  whether  it  was  Thomp- 
son's intention,  when  he  moved  across  the  river,  into  Wash- 
ington territory,  to  any  longer  claim  Oregon  as  his  resi- 
dence, and  the  evidence  being  unsatisfactory,  I  shall,  for  the 
purpose  of  this  action,  refuse  to  count  it  for  plaintiff. 

I.  L.  Curry,  J.  Snooks,  F.  Zeller,  A.  J.  Brown  and  C. 
Sergeant,  it  is  claimed,  are  persons  who  voted  out  of  the 
precinct  in  which  they  resided.  There  is  very  little  diffi- 
culty in  deciding  as  to  Snooks,  Zeller,  Seigeant  and  Curry. 
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Sergeant  voted  in  East  Dalles  precinet  The  evidence  showB 
that  on  the  sixth  day  of  June,  the  day  of  election,  he  resided 
in  that  precinct,  and  his  Vote  should  stand. 

Snooks  and  Zeller  both  voted  in  East  Dalles.  The  evi- 
dence shows  their  residence  on  that  day  to  be  in  West 
Dalles.  Theit  votes  should  not  have  been  recorded  for  any 
of  the  county  officers.  Curry  voted  in  Antelope  precinct 
1  think  from  the  evidence  his  residence  is  in  Sutton's  pre- 
<nnt,  where  he  should  have  voted.  Brown  is  one  of  those 
•cases  where  a  person  slept  in  one  precinct  and  boarded  in 
another;  but,  in  giving  his  testimony  al»  to  his  i^sidence,  he 
«ays  "I  think  where  Thomas  Smith  lives  is  my  residence." 
iPmith  lives  in  West  Dalles ;  Brown  voted  in  East  Dalles. 
If  Brown  was  in  doubt  as  to  which  precinct  he  resided  in, 
he  should  have  informed  himself  in  time — it  is  too  late  noW. 
I  think  from  Brown's  own  evidence  he  should  have  voted  in 
West  Dalles  precinct.  The  rule  which  I  have  applied  to 
i;he  ease  of  Strong  and  others— that  the  party  attacking  a 
Toter  must  show  in  what  respect  he  is  disquieilified,  or  the 
Tote  must  remain  undisturbed,  will  apply  to  the  case  of  M. 
-Cain,  who  voted  in  Fifteen  Mile  precinct,  and  to  C.  Gton- 
-zales,  who  voted  in  Tygh  precinct,  and  to  La  Eraties  and 
Hansel  and  Huerta,  who  voted  in  East  Dalles  precinct  B. 
P.  Cardwell,  Jacob  Fritz,  and  others  of  like  circumstances, 
it  is  claimed,  are  disqualified  from  voting,  for  the  reason 
•that  they  are  in  government  employ.  Many  have  fallen 
into  this  error  for  the  reason  that  they  make  no  distinction 
l)etween  an  employee  of  the  government  and  a  soldier,  sea- 
man or  marine.  Sec.  4  of  article  II.  of  the  constitution 
eays :  "For  the  purpose  of  voting,  no  person  shall  be  deemed 
to  have  gained  or  lost  a  residence  by  reason  of  his  presence 
•or  absence  while  employed  in  the  service  of  the  United 
States  or  of  this  state."  Sec  5  of  the  same  artide  says: 
"No  soldier,  etc.,  shall  be  deemed  to  have  acquired  a 
residence  in  the  state  in  consequence  of  having  been  sta- 
tioned witiiin  the  same,  nor  shall  he  have  the  right  to  vote," 
The  question  of  residence  being  one  of  act  and  intention, 
ithe  framers  of  the  constitution  left  the  matter  entirely  to 
.the  discretion  of  the  partieer  themselves*    They  .say  we  will 
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neither  enlaige  or  restrict  the  right  oi  persons  in  this  re- 
specty  but  leave  it  with  them  to  elect  as  to  where  they  will 
daim  their  residence.  The  difference  between  sectioiiB  4 
and  6  is  this:  In  the  4th  the  language  is  ^'for  the  purpose 
of  votings"  etc,  evidently  intending  that  the  person  himself 
should  make  the  place  of  his  choice  his  residence.  Sec.  5 
is :  *^o  soldier/'  eta,  "shall  be  deemed,"  etc,  giving  to 
him  no  discretion  in  the  matter.  People  ex  rel.  E,  B,  BvM 
v.W.  Holman  (28  CaL  123)  is  a  case  in  point,  and  veiy  sim- 
ilar. Suppose  that  a  person  residing  in  Wasco  Countjr  wer 
to  go  to  Salem,  in  Marion  County,  to  woric  on  a  state  build- 
ing, and  were  to  remain  there  two  or  three  years,  would  it 
be  contended  that  he  had  acquired  no  residence  in  that 
<K>unty,  because  he  had  been  an  employee  of  the  state.  The 
fact  that  he  is  such  employee  does  not  deprive  him  of  his 
right  to  elect  whether  he  will  retain  residence  in  Wasoo 
County,  or  whether  he  will  abandon  it  and  adopt  another, 
and  the  principle  is  precisely  the  same  whether  he  be  an 
employee  of  the  state  or  of  the  United  States.  B.  P.  Card- 
well  and  Jacob  Fritz  had  as  much  right  to  vote  the  state  and 
county  ticket  -on  the  6th  day  of  June  for  state  and  county 
<^ces  as  the  oldest  residents  of  Wasco  County  had.  Anotiier 
question  arises,  which  may  as  well  be  settled  here  as  else- 
where. Code,  p.  700,  sec  14,  says:  "If  any  person  so 
offering  to  vote  shall  take  such  oath,  his  vote  shall  be 
received,  unless  it  shall  be  proved  by  evidence,  satisfactory 
to  a  majority  of  the  judges,  that  he  does  not  possess  the 
qualifications  of  an  elector,  in  which  case  a  majority  of  said 
judges  are  authorized  to  reject  such  vote.'*  The  only  point 
to  be  determined  here  is,  must  a  person,  whose  vote  is  re- 
jected for  any  cause,  be  entered  on  the  poll  books  as  such! 
There  are  some  grounds  for  the  opinion,  that  a  rejected  vote 
need  only  be  entered  on  the  poll  book,  with  the  names  of 
the  persons  for  whom  he  wishes  to  vote,  when  he  is  chal- 
lenged for  disloyalty,  as  will  be  seen  by  reference  to  Code, 
p.  701,  sec.  16,  viz :  that  if  a  person's  vote  is  challenged  for 
the  cause  mentioned  in  sec  13,  and  he  takes  the  oath  re- 
quired, and  is  then  rejected,  that  his  vote  need  not  b« 
recorded,  etc    I  think  that,  for  the  protectiozi  of  the  voter, 
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as  well  as  the  person  for  whom  he  wishes  to  vote,  the  better 
opinion  is,  that  all  rejected  votes  should  appear  on  the  poll 
book  in  the  manner  prescribed  in  sec  18,  p.  701  of  the  Code 
of  Oregon.  Any  other  jnjle  than  this  would  give  to  the 
judges  of  election  the  power  of  electing  to  office  any  person 
they  might  prefer,  by  rejecting  the  votes  of  all  thoae  who 
were  opposed  to  the  candidate  of  their  choice.  Unless  some 
record  be  made  of  rejected  votes,  they  would  be  entirely 
lost  to  the  person  for  whom  they  were  intended,  as  will  ap- 
pear from  an  examination  of  that  class  which  is  claimed  in 
this  action  as  legal  voters  and  were  prevented  from  voting 
ihrongh  the  misconduct  and  illegal  acts  of  the  judges.  In 
passing  upon  this  pointy  now  raised,  I  cannot,  from  the  law 
as  understood^  and  to  which  I  shall  refer,  consider  those 
rejected  votes  in  a  manner  that  will  diange  the  result  of 
said  election;  and  it  makes  no  difference  whether  they  were 
properly  or  improperly  rejected.  The  only  relief  I  can 
afford  is  to  carry  into  effect  the  express  will  of  a  majority  of 
the  legal  voters,  as  indicated  by  their  votes.  (Code,  p.  707, 
sec  41.)  In  a  contest,  the  only  thing  that  can  be  oonsid* 
ered  by  a  court  or  judge  is  the  illegal  votes.  There  is  noth- 
ing whidi  authorizes  a  court  or  judge  to  open  up  the  polls, 
and  county  for  one  of  the  contestants,  votes  that  have  been 
rejected  and  left  unrecorded  by  the  judges  of  election. 
Webster  v.  Bryn&s  (84  Cal.  273)  is  a  case  in  point.  Courts 
and  judges  are  powerless  in  a  case  of  this  kind,  yet  I  deem 
it  but  justice  to  those  who  were  improperly  rejected,  for 
tfiere  can  be  no  question  but  that  some  of  those  offering  to 
vote  had  a  legal  right  to  vote,  to  refer  to  some  plain  pro- 
visions of  law,  that  the  legal  voters  may  in  future  be 
protected  from  both  ignorance  and  fraud — ^for  it  is  a  lament- 
able fact  that  our  elections  are  becoming  cormpt,  and  the 
proud  boast  of  the  right  of  suffrage  of  American  citizens  an 
empty  sound.  Our  elections  should  be  conducted  honestly, 
openly  and  fairly.  It  is  the  foundation  of  a  republican 
government,  and  should  be  kept  pure — and  yet  men  dare  to 
tamper  with  this  sacred  right  with  impunity.  All  good  men 
desire  that  this  right  should  be  kept  inviolate.  The  code, 
page  696-707  (inclusive),  declares  in  unmistakable  language, 
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the  manner  of  holding  aixl  oonducting  elections,  and  the 
legal  rights  of  electors.  Under  the  provisions  of  sec  13, 
if  a  man,  who  has  solemnly  sworn  to  carry  into  effect  such 
provision,  can  qniet  his  conscience  by  saying  he  did  not  in- 
tend to  declare  to  a  person,  who  offered  to  vote  and  was  chal- 
lenged, the  qualifications  of  an  elector,  unless  adced  to  do  so 
by  such  voter,  he  should  not  be  allowed  to  sit  on  an  election 
board  in  any  capacily. 

H.  Crellish,  E.  Bernard,  E.  A.  Willis  and  P.  McLaughlin, 
submitted,  on  agreed  statement,  voted  for  Darragh  for 
sheriff,  and  their  votes  afterwards  rejected  all  persons  of 
foreign  birth,  no  question  as  to  the  time  they  had  reaided 
in  Wasco  County.  McLaughlin  declared  his  intentions  to 
become  a  citizen  of  the  United  States  in  1851.  Section  2 
of  Art.  II  of  the  constitution  is  sufficient  as  to  his  case ;  his 
vote  should  be  counted.  Crellish,  Bernard  and  Willis  ob- 
tained their  final  citizen  papers  less  than  six  months  prior 
to  the  election..  I  cannot  see  why  a  person  of  foreign  birth, 
having  proper  residence,  upon  obtaining  his  final  citizen 
papers,  is  not  as  much  entitled  to  vote  the  day  after  he  has 
obtained  them,  as  the  natural-bom  subject  would  be  who 
attains  his  majority  one  day  before  an  election.  Their 
votes  should  be  counted.  B.  Graham,  D.  L.  Beynolds^  J. 
S.  Morgan,  P.  Runey,  J,  Bamford,  A.  Biddle,  J.  Sullivan, 
J.  G.  Paddleford,  W.  Tarrant,  and  others.  It  is  unneces- 
sary to  discuss  this  class  further,  as  reference  has  already 
been  made  to  them^  it  appearing  so  palpable  that  no  one 
need  be  mistaken  unless  he  desired  it  There  is  not  a 
shadow  of  a  doubt  of  the  right  of  those  persons  to  vote. 

Wm.  McKay,  Battise,  the  Delords,  Bussi,  and  others  of 
mixed  blood,  of  whose  legal  right  to  vote  I  have  soxae 
doubts^  I  will  not  decide  (since  it  does  not  affect  the  resolt 
in  this  case)  as  to  whether  their  votes  were  properly  or  im- 
properly excluded. 

Having  thus  carefully  considered  this  case,  I  find: 

That  the  judges  of  the  election  had  no  right  to  record  voles 
upon  the  poll  books  and  then  refuse  to  count  them,  there  be- 
ing no  evidence  that  they  were  illegal. 

That  if  judges  of  the  election  desire  other  proof  of  the 
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competency  of  a  TOt^r,  l)6yoiid  his  sworn  statementa^  the 
evidence  iniiBt  be  produced  at  the  time  he  votea  An  elector 
must  have  some  precinct  as  a  residence  in  preference  to  all 
others,  to  enable  him  to  rote  for  county  officers,  and  be 
must  vote  in  such  precinct  A  person  refusing  •  to  be 
sworn,  when  challenged  by  a  legal  voter,  has  no  right  to 
vote. 

A  person  offering  to  vote,  and  being  ready  to  take  the 
oath  prescribed  by  law,  his  vote  should  be  received,  unless 
it  appears  that  he  does  not  possess  the  qualification  of  a 
voter,  and  even  then  must  be  recorded  as  a  rejected  vote. 

A  person  of  foreign  birth  is  entitled  to  vote  fiom  and 
after  the  date  of  his  final  citizen  papers,  having  proper  resi- 
dence. 

An  employee  of  the  government  may,  if  he  choose  to  do 
so,  acquire  a  residence  the  same  as  any  other  citizen,  and 
when  so  acquired,  has  a  right  to  vote. 

That  in  a  contest  the  will  of  a  majority  of  the  legal  voters 
must  be  carried  into  effect,  as  expressed  by  their  votes. 
That,  of  the  legal  votes  for  the  office  of  sheriff — John  Dar^ 
ragh,  296— the  votes  of  H.  Crellish,  McLaughlin,  Willis, 
Bernard  and  Fritz,  rejected  by  the  judges^  are  now  counted 
for  said  Barragh,  and  the  votes  of  A.  J.  Brown,  J.  Snooks, 
P.  Zeller,  J.  L.  Curry  and  £.  Ejinney,  having  been  counted 
by  the  judges  for  him,  are  here  rejected,  j.  M.  Bird  re- 
ceived for  said  office  818  legal  votes.  The  votes  of  J.  Liddy, 
6.  H.  Eimberlin,  (3t.  Masterson,  W.  A.  Scroggins,  L.  Man- 
ning, H.  A.  Straw,  T.  H.  Williams,  T.  Brannan,  T.  Penny, 
W.  C.  Smith,  J.  L.  Becky,  M.  Meng,  J.  B.  Blanpied  and 
B.  Myers,  counted  for  said  Bird,  are  here  rejected.  Bird 
having  received  a  greater  number  of  legal  votes  for  said 
office  than  did  Darra^  it  is  hereby  ordered  and  adjudged 
that  he  have  and  hold  said  office,  and  that  he  have  judgment 
against  the  plaintiff  for  his  costs  and  disbursements. 

It  is  further  ordered  and  declared  that  the  costs  and  dis- 
bursements in  this  case  be  taxed  at  one  fifth  of  the  whole 
amount  in  all  the  five  contested  cases  submitted.  That  in 
the  case  of  (7.  MeFarland  v.  M.  Hollcmdj  contest  for  the 
eounty  clerk,  submitted  on  stipulation  that  the  filings   and 
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proofs  in  the  case  of  Datragh  v.  Bird,  stand  for  the  plead-' 
ings  and  proofs  in  this  case.  Of  the  legal  votes,  C.  McFar- 
land  received  for  said  office,  303;  H.  Crellish,  E.  Bernard, 
E.  A.  Willis,  J.  Fritz  and  P.  McLaughlin,  votes  which  the 
judges  ^f  election  refused  to  count  for  plaintiff,  are  here 
counted,  and  the  votes  of  A.  J.  Broivn,  E.  Kinney,  J. 
Snooks,  E.  Zeller  and  J.  L.  Curry,  counted  for  plaintiff, 
are  heit  rejected.  That  cf  the  legal  votes  cast,  A.  Holland 
receives  for  said  office,  804 ;  the  votes  of  !EL  Henderson,  Q. 
MastePBon,  G.  H.  Kimherlin,  W.  A,  Scroggins,  L,  Man- 
ning, A.  A.  Straw,  T.  H.  Williams,  J.  Liddy,  T.  Brannan, 
T.  Penney,  W.  0.  Smith,  J.  S.  Becky,  M.  Meng,  J.  B. 
Blanpied  and  "R,  Myers,  were  counted  for  defendant,  and 
are  here  rejected.  That  Holland  having  received  a  greater 
number  of  the  legal  votes  for  said  office  than  did  McFar- 
land,  it  is  therefore  ordered  and  adjudged  that  he  have  and 
hold  the  same,  and  that  he  have  judgment  against  plaintiff 
for  his  costs  and  disbursements.  It  is  further  ordered  and 
decreed  that  the  costs  and  disbursements  in  this  case  to  be 
taxed,  shall  be  the  one  fifth  of  all  the  costs  and  disburae- 

ments  in  all  the  five  contested  cases  submitted. 

__  ^_  ^_     * 

That  in  the  case  of  B.  Grant  v.  Oeo.  BtLch,  contest  for  tlie 
office  of  county  treasurer  of  Wasco  Counly,  Oregon;  stipu- 
lations the  same  as  in  die  case  of  McFarland  v.  Holland,  of 
the  legal  votes  cast.  Grant  received  296 ;  that  the  votes  of 
IC  Henderson,  G.  Kimherlin,  G.  Masterson,  W.  A.  Scrog- 
gins, L.  Manning,  A.  A.  Straw,  T«  H.  Williams,  J.  Liddy, 
T.  Brannan,  T.  Penney,  W.  C.  Smith,  J.  S.  Becky,  M. 
Meng,  J.  B.  Blanpied  and  E.  Myers,  were  counted  by  the 
judges  of  election  for  plaintiff,  iand  are  here  rejected ;  and 
that  George  Ruch  received  for  said  office  of  the  legal  votes, 
311 ;  the  votes  of  H.  Crellish,  E.  Bernard,  E.  A.  Willis,  P. 
M.  McLaughlin  and  J.  Fritz,  were  rejected  by  the  judges, 
and  are  here  counted  for  Buch,  and  the  votes  of  A«  J. 
Brown,  J.  L.  Curry,  J.  Snooks,  F.  Zeller  and  L.  Einney, 
counted  for  defendant,  are  here  rejected.  Buch  having  re- 
ceived a  greater  number  of  legal  votes  for  said  office  tlian 
did  Grant,  it  is  ordered  and  adjudged  that  he  have  and  hold 
said  office,  and  that  he  have  judgment  against  said  plmintifl 
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for  his  co»ts  and  disbursements.  It  is  farther  ordered  and 
decreed  that  the  costs  and  disbursements  to  be  taxed  in  this 
case,  be  one  fifth  of  all  the  costs  and  disbursements  in  the 
five  contested  cases  submitted. 

In  the  case  of  E.  Wodd  v.  Fitzgerald  cmd  Wingate,  contest 
for  the  office  of  county  commissioner — ^stipulations  the  same 
as  in  the  case  of  McFarland  and  Holland.  Wood  received 
of  the  legal  votes  for  the  said  office,  311 — the  votes  of  H. 
Crellish,  E.  Bernard,  E.  A.  Willis,  J.  Fritz  and  P.  Mc^ 
Laughlin,  not  counted  for  Wood  by  the  judge  of  election, 
are  here  counted  for  him,  and  the  votes  of  A.  J.  Brown,  J. 
L.  Cujry,  J.  Snooks,  F.  Zeller  and  E.  Kinney,  counted  for 
him,  are  here  rejected.  That  of  the  legal  votes  for  said 
office,  E.  P.  Fitzgerald  received  301,  and  E.  Wingate,  298— 
the  votes  of  R.  Henderson,  G.  H.  Kimberlin,  G,  !Jkf  asterson, 
W.  A.  Scroggins^  L.  Manning,  A.  A.  Straw,  T.  H.  Wil- 
liams, J.  Liddy,  T.  Brannan,  T.  Penney,  W.  C,  Smith,  J. 
S.  Beck,  M.  Meng,  J.  B.  Blanpied  and  R.  Myers,  counted 
for  defendants  for  said  office,  by^the  judges  of  election^  are 
here  rejected.  Wood  having  received  a  greater  number  of 
votes  for  said  office  than  Fitzgerald  or  Wingate,  and  being 
duly  elected  to  said  office,  it  is  therefore  ordered  and  ad- 
judged that  he  have  and  bold  said  office,  and  that  the  clerk 
of  Wasco  County  ismie  to  the  said  E.  Wood  a  oertifiQi^te  of 
his  election  within  ten  days  from  the  filing  hereof,  and  that 
the  certificates  of  election  to  said  office  heretofore  issued  to 
E,  P.  Fitzgerald  and  E.  Wingate  be  each  declared  null  and 
void  as  against  the  right  of  said  Wood  to  said  office,  and 
that  he  have  and  recover  from  said  defendants  his  costs  and 
disbursements  herein,  and  that  the  same  be  adjudged  to  be 
one  fifth  of  all  costs  and  disbursements  in  the  five  contested 
cases  submitted. 

In  the  case  of  B.  Mays  v.  E.  P,  Fitzgerald  and  E.  Wingate, 
contest  for  the  office  of  county  commissioner — stipulations 
the  same  as  in  the  case  of  McFarland  v.  Holland,  of  the  legal 
voters  for  the  said  office,  Robert  Mays  received  303 — the 
votes  of  H.  Crellish,  E.  Barnard,  E.  A,  Willis,  J.  Fritz 
and  P.  McLaughlin,  not  counted  for  plaintiff  for  said  office, 
Kre  here  counted;  and  the  votes  of  J.  Snooks,  F.  Zellter,  J. 
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L.  Curry,  E.  Kinney  and  A.  J.  Brown,  counted  by  the 
judges  for  plaintiff,  are  here  rejected— that  E.  P.  Fitzgerald 
received  of  the  legal  votes  for  said  oflSce  801,  and  E.  Win- 
gate  received  298 — the  votes  of  R.  Henderson,  G.  H.  Kim- 
berlin,  G.  Masterson,  W.  A.  Scroggins,  D.  Manning,  A.  A. 
Straw,  T.  H.  Williams,  J.  Liddy,  T.  Brannan,  T.  Penny, 
W.  C.  Smith,  J.  S.  Becky,  M.  Meng,  J.  B.  Blanpied  and 
R  Myers,  counted  for  Fitzgerald  and  Wingate,  for  said 
oflSce,  are  here  rejected.  Mays  having  received  a  greater 
number  of  the  legal  votes  than  did  Fitzgerald  or  Wingate, 
was  duly  elected  to  said  cflBce.  It  is  therefore  ordered  and 
adjudged  that  he  have  and  hold  said  office  of  commissioner, 
and  that  the  clerk  of  said  county  of  Wasco  issue  a  certificate 
of  election  to  the  said  Mays  within  ten  days  from  the  filing 
hereof — and  that  the  certificates  of  election  to  said  office 
heretofore  issued  to  E.  P.  Fitzgerald  and  E.  Wingate  be 
each  declared  null  and  void  as  against  the  rights  of  said 
Mays  to  said  office — and  that  he  have  and  recover  from  said 
defendants  his  costs  and  disbursements  herein,  and  that  the 
aame  be  adjudged  to  be  one  fifth  of  all  the  costs  and  diaborse- 
ments  in  the  five  contested  cases  submitted. 

Wilson,  for  plaintiffs. 

Hummason  £  Chies,  for  defendants.^ 


Oirealt  Oourt  for  the  Ooimty  of  Baker. — ^Vacatloii  after  OtMmr  Tam, 

1870. 

PAUL  L.  SHUMWAY  AND  BRO.,  Petitioners,  ▼.   THE 
COUNTY  OF  BAKER,  Respondent 

AssKSSMJENT— Ck>VNTT  CoDBT.— The  county  court  haa  no  jurisdieiion 
or  authority  to  correct  errors  made  hy  the  asseaaor  in  the  Taluation 

of  property. 

Idbm. — The  proper  tribunal  by  which  such  corrections  are  made  is  com- 
posed  of  the  assessor  and  county  clerk. 


*Thia  case  was  taken  to  the  supreme  oourt  on  appeal.     See  Wooi 
«•  FitstgeraXd  ei  aU  po»t. 
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DuBiNQ  the  regular  October  term  of  this  court  for  the 
year  1870,  ^Taul  L.  Shumway  and  Bro."  submitted  their 
verified  petition,  praying  for  a  writ  of  review  to  the  county 
court  of  Baker  County,  to  correct  alleged  errors  of  said  court 
in  refusing,  upon  motion  and  affidavits  of  petitioners,  to  cor- 
rect the  assessment  of  their  taxable  property,  made  by  the 
county  assessor  in  August  last.  The  prayer  of  said  petition 
was  granted,  and  a  writ  issued  in  due  form  to  said  court, 
which  writ  was  duly  returned,  with  transcript  of  the  proceed- 
ings and  record  properly  certified.  Thereupon  a  motiwi  was 
made  by  defendant's  counsel  to  quash  and  dismiss  the  writ. 
The  motion  was  resisted,  and  after  argument,  the  cause  was 
taken  under  advisement^  etc 

W.  B.  LassweU,  district  attorney,  and  I.  D.  Haines,  iot 
the  motion, 

D.  M.  McKitmey,  contra. 

McArtbttr,  J.  From  the  record  certified  np  to  this  court 
the  following  facts  appear:  That  on  August  7,  18.70,  the  as- 
sessor of  Baker  Connly,  in  the  discharge  of  the  duties  of  his 
<^ce,  required  one  of  the  copartners  of  the  firm  of  Paul  L. 
Shumway  &  Bro.  to  furnish  him  with  a  verified  list  of  all 
the  real  and  personal  property  of  said  firm  subject  to  taxa- 
tion in  said  county ;  that  on  August  9,  said  list  was  furnished 
by  Paul  L.  Shnmway  &"  Bro.,  with  their  own  estimate  of 
the  value  of  their  property.  It  appears  therefrom  that  the 
property  returned  was  valued  at  $6,160.00,  and  that  their 
indebtedness  was  $5,954.70,  leaving  $270.30  as  the  aniount 
•  of  their  taxable  property ;  that  on  August  12,  the  assessor 
assessed  said  firm  in  the  sum  of  $10,270.30,  and  his  reasons 
for  so  doing  appear  in  marginal  notes  upon  the  statement 
returned  by  the  petitioners :  that  on  September  6,  at  a 
regular  term  of  the  county  court  of  Baker  county,  the  peti- 
tioners appearing  by  counsel,  moved  the  said  court,  sitting 
as  commissioners,  to  correct  said  assessment  by  reducing 
the  same  ten  thousand  dollars,  the  said  motion  being  based 
on  affidavits;  that  counsel  appeared  for  the  county,  and 
resisted  said  motion,  and   after  hearing  the   arguments  of 
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oounsel,  the  oaurt  dismissed  the  motion,  and  all  proceed- 
ings in  said  matter,  for  the  reasc^i  that  it  had  no  jurisdio- 
tion  to  hear  and  determine  the  same,  and  this  judgment  of 
the  oonnty  court  the  petitioners  .charge  as  error. 

For  the  purposes  of  this  case,  it  is  unnecessary  to  consider 
the  contents  of  the  affidavits  accompanying  the  said  motion, 
or  the  statement  of  the  assessor,  written  upon  the  schedule  of 
petitioners'  properly. 

Two  points  are  raised  in  that  portion  of  the  petition  ^riiich 
may  be  regarded  as  the  assignment  of  errors : 

First  That  the  county  court  erred  in  holding  that  it  had 
no  jurisdiction  of  the  subject  matter  of  the  application  of 
the  petitioners,  and  in  dismissing  the  same ;  and 

Second.  That  the  county  court  erred  in  not  striking  from 
the  assessment  roll  ten  thousand  dollars  charged  to  the  pe- 
titioners by  the  assessor,  in  addition  to  the  amount  of  their 
taxable  property  as  claimed  and  returned  by  them. 

As  the  second  is  embraced  within  the  first  they  will  be 
considered  conjointly.  Since  the  decision  of  the  supreme 
court  of  this  state  in  the  case  of  Ths  Oregon  Bteam  Navigw- 
iion  Company  v.  Wasco  County,  2  Or.  206  et  seq.,  there  has 
been  but  little  room  left  for  controversy  upon  the  propon- 
tions  of  law  arising  in  cases  of  the  nature  of  the  one  now 
under  consideration.  In  that  case  it  was  held  that  '4n  sec- 
tion 24,  chapter  53,  page  900,  of  the  code,  the  legislatare 
gave  the  county  court  its  authority  over  the  assessment  rcXL 
Change  in  valuation  is  not  hinted  at.  The  court  has  power 
to  correct  the  roll ;  that  does  not  include  the  power  to  change 
assessments,  for  the  words  change  and  correct  are  not 
equivalent  in  meaning.  It  may  change  descriptions  of  prop-  * 
erty,  'and  may  make  any  other  alterations  or  corrections 
in  such  roll  as  it  shall  deem  necessary  to  make  the  same 
conform  to  the  requirements  of  this  chapter  (53).'  What 
does  chapter  53  authorize  or  require?  Title  1,  declares 
what  property  is  taxable ;  title  2,  where  and  to  whom  such 
property  is  assessable;  title  3,  manner  of  making  assess- 
ments; and  in  section  15  of  that  title,  is  the  only  reference 
to  appraisal,  and  then  it  requires  the  assessor  'to  appraiae 
it  (the  taxable  property)  according  to  the  provisions  of  the 
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Statutes  relating  tbcreto/'  eTidcntiy  referring  to  some  other 
dtatate  where  such  manner  was  indicated^  and  to  none  other 
than  chapter  %  page  628^  of  the  code.  That  valuation  was 
an  act  fixed  elsewhere,  it  was  not  one  of  the  requirements 
of  chapter  53,  but  was  one  of  chapter  2  alone.  When  made, 
it  is  final,  unless  provision  is  expressly  made  somewhere  for 
its  revision."  The  law  has  provided  a  time,  a  place  and  a 
tribunal  for  the  revision  of  assessments,  and  the  correction 
of  errors  in  the  valuation  of  property.  Section  4,  chapter 
2,  pages  628-'9,  of  the  code,  provides  that  ''each  assessor 
shall  give  three  weeks  public  notice  in  some  newspaper, 
printed  in  his  respective  county;  if  there  be  no  such  news- 
paper, then  in  some  newspaper  in  general  circulation  in  his 
county,  or  by  posting  up  notices  in  six  conspicuous  places 
in  his  county,  setting  forth  that,  on  the  last  Monday  of  Au- 
gust, the  assessor  will  attend  at  the  office  of  the  county  clerk 
of  his  county,  and  with  the  assistance  of  said  clerk  will  pub- 
licly examine  the  assessment  rolls,  and  correct  all  errors  in 
valuationB,  descriptions  or  qualities  of  lands,  lots  or  other 
property,  and  it  shall  be  the  duty  of  persons  interested,  to 
appear  at  the  tim.e  and  place  appointed,  and  if  it  shall  ap- 
pear during  such  exanaination  that  there  are  any  lands,  lots, 
or  other  property  assessed  twice,  or  assessed  beyond  their  act- 
ual value,  or  assessed  in  the  name  of  a  person  not  the  owner 
thereof,  or  any  lands,  lots,  or  other  property  not  assessed, 
the  county  clerk  and  assessor  shall  make  the  proper  correc- 
tions.'' In  view  oi  this  provision  of  the  code  the  supreme 
court,  in  the  case  above  cited,  expressly  declared  that  "the 
only  authority  for  revision  in  valuation  we  deem  is  vested  in 
the  assessor  and  clerk,  on  the  last  Monday  in  August,  at  the 
clerk's  office."  Then  and  there  any  one  feeling  aggrieved 
by  the  acts  of  the  assessor  in  the  appraisal  or  valuation  of 
his  or  her  property,  must  be  and  appear,  and  take  such  steps 
as  may  lead  to  a  correction  of  all  errors  of  that  character. 
If  the  aggrieved  party  fails  to  appear  before  this  tribunal,— 
for  it  is  a  tribunal,  and  the  only  one  known  to  the  law  as 
having  original  jurisdiction  and  authority  to  correct  errors 
made  by  the  assessor  in  the  valuation  of  property,  and  de- 
clared to  be  such  in  Rhea  v,  Umatilla  County,  2  Or.  800, — 
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tben  he  or  she  must  suffer  the  penalty  of  his  or  her  own  neg- 
lect, and  be  obliged  to  acquiesce  in  the  statement  of  tiie  valua- 
tion of  his  or  her  property  as  returned  by  the  assessor.  Er- 
rors committed  by  the  clerk  and  assessor  in  revising  the  aa- 
Bcssment  rolls  may  be  reviewed  by  this  oonrty  as  was  also  held 
in  Bhea  v.  Umatilla  County. 

From  the  facts  presented  by  the  record,  and  the  law  as 
enacted  by  the  legislature  and  interpreted  by  the  supreme 
court,  the  only  ccmclusion  I  can  reach  is,  that  the  county 
court  has  no  jurisdiction  or  authority  to  correct  errors  made 
by  the  assessor  in  the  valuation  of  property.  Hence  the 
county  court  of  Baker  counly,  in  so  deciding,  and  in  dis- 
missing from  its  consideration  the  proceedings  instituted  by 
petitioners,  did  not  err.  It  follows  that  def^idanf s  motion 
should  prevail  and  the  writ  be  dismissed  with  costs. 


dreait  Orart  for  the  Gotmty  of  Union — ^VacatJon  after  November  Temif 

1870. 

JAMES  K  GRATDON,  Plaintiff,  v.  DOUGLAS 
THOMAS  and  CASWELL  LAXTON,  •Defendante. 

Dbtaxjlt — ^Entbt  or  JuDeinEnr  bt  tsb  Gixbk. — ^In  cases  falling  withiii 
the  provisions  of  sec.  246  of  the  code,  the  eleik  has  power  to  enter 
Judgments  upon  defaults,  without  Judicial  direction  or  Snterven- 
tion. 

Idem. — ^In  so  doing  he  exercises  ministerial  and  not  Judicial  functions. 

Idem — Infobmauties. — Judgments  when  so  entered,  will  not  be  opened 
np,  set  aside,  or  disregarded  because  of  slight  informalities. 

The  complaint  filed  October  18,  18Y0,  alleges  that  defend- 
ants are  partners,  tbat  as  such  they  purchased  from  plaintiff 
one  wagon  on  May  3,  1870 ;  that  they  agreed  to  pay  plaintiff 
therefor  one  hundred  and  sixty  dollars  ($160),  and  that  they 
failed  to  do  so.  Summons  and  copy  of  complaint  were  duly 
served  by  proper  officer  October  19,  1870,  in  Union  County, 
Oregon,  up<Mi  defendant  Laxton.  On  November  1,  1870, 
the  derk  of  the  circuit  courts  upon  application  of  plaintiff's 
attorney,  entered  a  default   against    defendant,  he    having 
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failed  to  answeif,  and  thereupon  entered  a  judgment  in  favor 
of  the  plaintiff  for  $160  and  oosta,  and  ordered  that  execu- 
tion issue  therefor  against  the  joint  property  of  both  the 
defendants,  and  the  separate  property  of  the  defendant 
Loxton.  NoT^nher  7,  and  during  term,  time  defendants  ap- 
peared by  counsel  and  filed  motion  to  open  up  said  judg- 
ment, for  the  reason  that  the  dork  had  no  authority  to  enter 
the  same. 

Baker  &  Lichienlhdler,  for  the  motion. 

/.  H.   Slater,  contra. 

MoAbthub^  J.  In  the  argument  upon  the  motion,  the 
defendants'  counsel  urged  generally,  that  the  clerk  had  no 
legal  authority  to  enter  a  judgment  upon  a  default^  for  that 
in  so  doing  he  usurped  the  function  of  the  court  or  judge^ 
and  particularly,  that  if  he  had  such  authority,  he  erred  in 
entering  a  judgment  herein,  for  the  reason,  that  as  the  com- 
plaint alleged  a  joint  and  not  a  several  liability  on  the  part 
of  the  defendants,  and  the  record  disclosed  the  fact  that  one 
only  of  the  defendants  had  been  served  with  summons,  a 
judgment  entered  upon  default  against  the  party  served  only 
is  void.  In  deciding  upon  the  first  point  raised  I  have  care- 
dFnlly  considered  the  premises,  and  am  of  opinion  that  the 
rule  laid  down  in  the  case  of  The  Providence  Tool  Go.  v. 
Prader,  (82  Cal.  634)  should  prevail.  In  that  case,  upon  a 
statute  similar  to  our  own,  it  was  held  that  the  clerk,  in 
entering  default,  exercises  no  judicial  functions,  but  acts 
merely  in  a  ministerial  capacity.  This  ruling  affirmed  the 
decision  in  KeUy  v.  Van  Austin  (17  Cal.  565),  and  also  that 
in  Wilson  v^  Cleveland  (30  Cal.  198).  In  pronouncing  the 
opinion  in  the  case  first  cited,  the  chief  justice  used  the  fol- 
lowing language,  the  legal  and  logical  force  of  which  will 
not,  at  least  after  due  reflection,  be  denied:  ^'It  is  some- 
times difficult  to  determine  whether  an  act  is  judicial  or 
ministerial.  Judging,  and  thereupon  determining  in  a  par- 
ticular way  is,  in  a  general  sense,  the  exercise  of  a  faculty 
that  is  of  a  judicial  quality ;  and,  in  the  largest  sense  of  the 
term,  all  determinations  that  are   the   result   of   judgment 
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are  judicial.  But  the  term^  when  applied  to  proceedings 
pertaining  to  a  court  of  justice^  is  limited  within  a  less  ex- 
tended scope,  and  those  acts  are  denominated  judicial  which 
properly  pertain  to  the  judge  alone  in  the  exercise  of  his 
office.  If  the  defendants  fail  to  answer  within  the  time 
required  by  the  statute  (and  expressed  in  the  summons)  the 
clerk,  upon  application  of  the  plaintiff,  is  required  to  enter 
the  defendant's  default,  and  thereupon  enter  a  judgment 
against  him  for  the  amount  specified  in  the  summons."  In 
such  cases  the  clerk  must  ascertain  from  the  complaint  that 
the  action  is  one  specified  in  sec.  246  of  the  code  of  civil 
procedure — for  money  or  damages  only — and  further,  he 
must  ascertain  when  and  where  the  summons  was  served, 
and  whether  the  defendant  be  in  default.  The  laws  of  this 
state  have  invested  in  the  clerk  the  authority  to  determine 
these  matters,  as  the  necessity  of  a  determination  of  them 
is  a  condition  precedent  to  the  exercise  of  the  further 
power  reposed  in  him  by  law  to  enter  the  default,  and  there- 
upon to  enter  a  final  judgment  for  the  amount  prayed  for  in 
the  complaint,  and  specifically  demanded  in  the  summons. 
These  duties  of  the  clerk  falling  within  the  letter  and  spirit 
of  the  law,  have  generally  been  denominated  ministerial  in 
their  nature,  as  contradistinguished  from  judicial  (Vide 
cases  above  cited  and  also  Wallace  v.  Eldredge,  87  Cal.  497 ; 
Olidden  v.  Packard,  28  Cal.  664;  and  Bond  v.  Pacheco,  30 
Cal.  638.)  When  a  party  is  served  with  a  summons  and 
complaint  and  makes  default  (which  by  his  own  act  he  could 
have  prevented),  he  virtually  although  not  technically, 
makes  confession  of  judgment.  Especially  is  this  the  case 
in  actions  for  the  recovery  of  damages  or  money  only.  Tlie 
clerk  being  the  arm  of  the  court,  and  an  officer  in  whom  the 
law  reposes  certain  defined  powers^  in  entering  a  default 
and  a  judgment  thereon,  acts  simply  as  the  agent  of  the  law 
in  placing  upon  the  records  of  the  court  a  judgment  already 
declared  to  be  such  by  statute.  Hence  the  conclusion 
arrived  at  upon  the  first  point  presented  is,  that  in  cases 
falling  within  the  statute  (vide  civil  code,  sec.  246)  the 
clerk,  as  such,  has  power  to  enter  a  judgment  upon  a  default 


Nov.  1870]  WsiXMAif  7.  Hahtek.  258 

without  judicial  direction  or  interventioii,  and   diat  in  so 
doing  he  exerciaeB  miniBteTial  and  not  judicial  functiona. 

As  to  the  other  point  raised  in  the  argument,  I  am  of 
opinion,  that,  inasmuch  as  the  record  discloses  the  fact  that 
the  defendants  are  jointly^  and  not  severally  liahle,  the 
proper  course  for  the  court  or  the  derk,  acting  in  conso- 
nance withy  and  obedience  to  sec  59,  subdivision  1,  of  the 
code  of  civil  procedure,  was  to  enter  such  a  judgment  as 
could  be  enforced  against  the  joint  property  of  both  the 
defendants,  and  the  separate  property  of  the  defendant 
served.  It  matters  very  little  as  to  the  precise  language 
used  by  the  derk  in  making  the  journal  entry  of  a  judg- 
ment, provided  the  various  steps  taken  in  a  case  clearly 
appear,  and  provided  also  that  so  much  of  the  judgment 
entry  as  autiboriaes  the  issuance  of  an  execution,  or  other 
process,  is  clearly  and  distinctly  set  forth  without  ambiguity 
or  doubt  In  such  cases,  though  slight  informalfties  appear 
in  other  parts  of  the  judgment  entry,  it  should  not  be 
opened  up,  set  aside,  or  disregarded.  The  entry  in  this 
case  comes  within  this  rule,  and  is  conformable  to  the  stat- 
ntea    It  follows  that  the  motion  should  be  denied. 


CSreuit  Court  for  Mnltnomah  Ooonty,  November  Tenn,  1S70. 

B.  WELLMAN  and  J.  M.  PECK  v.  3.  B.  HAKEEB. 

APFonmixifT  or  ▲  Bsgdtsb. — ^The  court  refused  to  appoint  a  leceiver, 
where  it  was  not  shown  that  there  was  danger  that  the  partnership 
property  will  be  ultimately  lost. 

iHJUNcriON. — ^Where  a  motion  for  an  injunction  is  submiCted  on  com- 
plaint and  answer,  and  the  answer  denies  all  the  equities  of  the 
billy  the  injunction  should  not  be  granted. 

Tlie  allegations  of  the  complaint  are,  that  about  February 
1st,  1867,  .the  plaintiffs  and  the  defendant  entered  into  a 
partnership,  under  the  name  and  style  of  ^'Harker  k  Co.," 
in  a  general  mercantile  business  at  Portland,  Oregon,  for  a 
]^od  of  one  year.  That  they  carried  on  said  business  for 
the  said  year,  when,  by  a  further  agreement,  they  omtinued 
the  time  of  the  duration  of  the  partnership^  imtil  the  end  of 
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1868,  at  which  time  the  regular  business  of  said  firm  ceased, 
by  mutual  consent  of  parties.  The  terms  of  the  part* 
nership  were,  that  the  plaintiffs  were  to  furnish  and  own 
one  half  of  the  capital  stock,  and  the  defendant  the  otiier 
half,  and  the  profits  and  losses  were  to  be  shared  in  the 
same  proportion.  The  plaintiffs  put  into  the  firm  $14,493.22, 
and  the  defendant  about  the  same  amoimt  The  defendant 
was  the  agent  of  the  firm,  and  managed  the  business  at 
Portland,  made  sales,  received  the  money,  and  kept  the 
books. 

The  defendant  drew  out  of  the  firm,  and  appropriated  to 
his  own  use,  $8,377.40.  The  firm  ia  indebted  to  third  pai^ 
ties  to  about  $12,000. 

^^The  defendant  has  pretended  to  control  the  book% 
accounts,  assets,  and  property  of  the  firm,  and  has  coUeeted, 
and  still  is  collecting,  large  sums  of  money  due  to  the  firm. 
And  thou^  often  requested  by  the  plaintiffs  to  settle  and 
adjust  the  matters  of  said  firm,  as  between  the  members  there- 
of, and  to  pay  back  to  these  plaintiffs  the  capital  they  put 
into  it,  or  allow  them  the  use  of  their  share  of  the  property 
belonging  to  it»  yet  the  said  J.  B.  Harker  has  refused  to 
settle  and  adjust  said  partnership  accounts,  and  refused  to 
collect  from,  the  firms  and  establishments  in  which  he  has  an 
interest,  outside  of  the  firm  of  Harker  &  Co.,  the  large 
amount  of  money  due  to  said  firm  of  Harker  &  Co.,  and  re- 
fuses to  pay  back  the  large  sums  be  has  drawn  but  of  said 
firm  and  applied  to  his  own  use.'' 

That  there  are  large  Bums  due  to  the  firm.  That  the  de- 
fendant is  using  money  belonging  to  the  firm  in  outside 
speculations  attended  with  great  risk,  to-wit:  among  other 
things,  in  a  milL  That  tbe  defendant  is  indebted  to  plain- 
tiffs $16,000. 

It  is  also  stated  in  the  complaint^  that  the  defendant  is 
interested  in  other  firms  named,  and  that  he  'STrongfully 
drew  out  large  sums  from  the  firm''  for  tbe  use  of  other 
firms  in  which  the  defendant  was  interested,  and  allowed 
said  firms  to  become  indebted  to  Harker  &  Co.,  to*wit: 
Bushbee,  Livermore  &  Co.  to  $16,207:04;  Bnodgrass  &  0(^ 
$8,610.64;  Excelsior  Mills,  $1,681.88. 
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The  plaintiffs  pray  for  an  injunction,  the  appointment  of 
a  receiver,  the  appointment  of  a  referee,  and  for  general 
relief. 

An  ismswer  is  filed,. which  directly  meets  and  denies  the 
allegation  that  defendant  has  received  and  appropriated  to 
his  own  nse  money  6f  the  firm;  denies  that  the  defendant 
has  control  of  the  books  and  the  accounts  of  the  firm,  and 
denies  that  the  defendant  has  refused  to  account  and  settle. 
And  avers  that  the  credit  given  to  the  various  firms  men- 
tioned in  the  complaint  was  given  with  the  plaintiffs'  know^ 
ledge  and  consent 

The  plaintiffs  demur  to  the  answer,  on  Ihe  ground  that  it 
does  not  state  facts  to  constitute  a  defense.  On  this  state 
of  the  pleadings,  the  case  came  on  to  be  heard  on  the  motion 
of  the  plaintiffs  for  an  injunction  and  for  the  appointmefit 
of  a  receiver. 

Logan,  Shattuck  &  Kitten,  for  the  plaintifik 

MitcheU  di  Ddph,  for  the  defendant 

UpToir^  J.,  announced  the  following  dedsion: 
It  does  not  appear  from  the  complaint  whether  the 
plaintiffs  have  made  any  effort  to  have  the  demands  due  to 
the  firm  of  Harker  &  Co.  collected;  nor  that  the  defendant 
has  neglected  any  duty  in  that  respect  There  is  therefore 
no  foundation  laid  for  appointing  a  receiver  in  order  to  ex- 
pedite the  collections.  To  justify  appointing  a  receiver  or 
granting  an  injunction,  because  of  the  funds  charged  to  be 
in  the  defendant's  hands,  it  should  appear  that  there  is 
danger  that  the  money  will  be  ultimately  lost  to  the  plain- 
tiffs. It  is  not  alleged  that  the  defendant  is  insolvent,  nor 
does  it  appear  affirmatively  by  Ihe  c<»nplaint  that  there  is 
any  danger  of  ultimate  loss  to  the  plaintiff.  The  answer 
denies  that  the  defendant  ^Qias  applied  to  his  own  use  any 
sums  drawn  out  of  said  firm,''  and  alleges  that  the  crediting 
the  other  firms  mentioned,  was  done  with  the  knowledge  and 
consent  of  the  plaintiffs. 

I  think  there  is  not  good  reason  shown  for  an  injunction 
or  for  the  appointment  of  a  receiver.    Where  the  motion  is 
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submitted  on  complaint  and  answer,  and  the  answer  denies 
all  the  equities  of  the  bill,  an  injunction  should  not  be 
granted. 

The  answer  I  think  denies  all  the  eqtuties  .attempted  to 
be  set  up  in  the  complaint,  unless  it  be  the  charge  that  the 
defendant  had  allowed  certain  firms  in  which  he  is  inter* 
ested  to  become  indebted  to  the  firm  of  Harlcer  &  Co.  In 
regard  to  that  matter,  it  does  not  appear  that  those  firms 
are  insolvent^  nor  that  this  defendant  has  been  requested  to 
doUect  the  money  from  them ;  and  the  answer  avers  that  the 
credit  was  given  to  them  with  the  plaintiffs'  approval.  I  do 
not  think  a  sufficient  cause  is  shown,  either  for  appointing- 
a  receiver  or  granting  an  injuncticHU 


dreuit  Court  for  Multnomah  County,  November  Term,  1870. 

HENRY  LUDWICB:  v.  JOSEPfi  WATSOK 

PBoiasB  TO  Pat  the  Debt  or  Akotheb. — Where  a  promlie  to  pay  a 
debt  is  founded  on  a  new  and  original  eonsidenttion  of  benefit  to 
the  promisor,  the  subsisting  liability  of  the  original  debtor  to  no 
objection  to  the  recoTexy. 

The  plaintiff  alleges  that  he  had  become  an  accommoda- 
tion endorser  for  one  Htiguinin,  on  a  note  of  $100,  which  he 
paid  under  compulsion  and  was  about  to  commence  an  ac- 
tion against  Huguinin,  and  to  sue  out  an  attachment  against 
his  goods  to  recover  the  amount  And  wto  about  to  attach 
a  certain  restaurant  which  the  defendant^  Watscm,  and  said 
Huguinin  owned  and  claimed.  'That  thereupon,  in  ccmsid* 
eration  that  said  plaintiff  would  forbear  to  attach  said  res- 
taurant, said  Watson  promised  and  agreed  to  pay  said  sum. 
That  thereupon  said  plaintiff  gave  up  all  claim  against  said 
Huguinin,  and  has  looked  to  said  Watson  alone  for  pay- 
ment" 

He  alleges  a  demand  and  failure  to  pay. 

The  answer,  under  information  and  belief  denies  ike  al- 
legations in  regard  to  the  note,  denies  that  the  defendant 
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was  interested  in  the  restaurant,  and  in  the  samef  naannjer 
denies  that  the  plaintiff  was  about  to  attach  the  property. 
The  defendant  also  ^'denies  that  he  has  agreed  to  pay  to  the 
said  plaintiff  the  sum  of  $100,  or  any  other  sum  for  said 
Hugoinin.'' 

The  case  was  tried  before  a  jury,  and  the  proofs  sustained 
the  allegations  of  the  complaint  and  tended  to  show  that,  at 
the  time  of  the,  threatened  attachment^  the  defendant  and 
the  said  Huguinin  were  keeping  the  said  restonrant  as  part- 
ners. 

Tii6  defendant  moved  for  a  non-suit 
/.  W.  Whalley,  for  the  defendant. 

The  rule  as  laid  down  by  Chancellor  Kent  in  Leonard  v. 
Vreaen,  8th  John.  29,  is  not  of  universal  application,  and  is 
not  the  true  rule.  (Williams  t>.  Boyington-,  S  Mtcl  896;  11 
Mass.  865;  5  Oush.  488;  8  N.  Y.  207). 

The  new  eonsideration  must  be  such  as  to  shift  the^  f^dnial 
indebtedDess  to  the  new  promisor;  so  that  as  between^ him 
and  the  original  debtor,  be  is  bound  ta  pay  the  dobt  as  his 
own;  the  latter  standing  in  the  relation  6f  surety  to ''him, 
(Kingsley  v,  Balcom^  4  Barb.  131). 

Oaples  &  Moreland,  for  the  plaintiff,  cite  Edwards  on 
Bills  and  I^Totes,  p.  223-224;  Parsons  on  Contracts,  387< 

By  the  Coubt,  Upton^  J,  This  question  was  very  fully 
argued,  and  the  subject  carefully  examined,  in  the  oase^  of 
Hedges  v.  Strong,  Adm'r.  In  that  case  this  court  held  the 
rule  to  be  as  stated  in  Leonard  v.  Verden,  and  I  see  nothing 
in  the  cases  cited  by  the  defendant  in  conflict  with  the 
doctrine  there  laid  down,  except  the  ruling  in  Kingsley  v. 
Balcom,  4  Barb.  131.  In  that  case  Judge  Sill  cites  Farley  v. 
Cleveland,  4  Cow.  432,  as  supporting  his  opinion.  The  lat- 
ter case  purports  to  be  a  review  of  the  leading  cases  on  this 
subject,  and  refers  to  some  case  in  which  it  has  been  said 
to  be  a  material  question  whether,  ''the  original  debt  was 
still  subsisting/'  but  the  case  does  not  seem  to  support  the 
view    expressed    in  Kingsley  v.  Balcom;  on    the   contrary, 

Savage,  C.  J.,  says:     ''In  all  the^e  case^-  founded  upoo  a 
3  Oregon — 17 
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new  aind  original  consideration  of  benefit  to  the  defendant, 
ixr  harm  to  the  plaintiff,  moving  to  the  party  niaking  the 
brolliis^,  either  from  the  plaintiff  or  the  original  debtor,  the 
'tubsiiimg  liabiHty  of  the  original  debtor  is  no  objection  to 
the  recovery."  The  motion  for  non-suit  must  be  overruled. 
^'  The  ^defendant^bffered -some  evidence  tending  to  show  that 
Ihete  was  no  consideration  moving  to  the  defendant  The 
Uikr^'  io  the  jurj^  was  the  same  as  was  given  on  this  point 
ifk^^'XOM-WBMg^s  V.  Strong,  Adm'r. 
The  plaintiff  had  a  verdict  for  $109. 


ir 
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^ .   ,    Circuit  .Oourt  for  Multnomah  County,  November  Term,  I870l 

j^L§pif  NOJITHROP  V.  THE  CITY  OF  PORTLAND. 

OoirTBAGT — CoiTBTBUCnoN.-^Wbere  «n  estimate  had  been  prerioaalj 
anade,  and  the  •  defendant  contracted ,  for  removing  earth,  in  the 
words,  "For  gradix^  as  per  estimate  on  file,  thirty  cents  per  cubic 
yard,"  Held,  tliat  prima  facie  the  estimate  must  be  taken  as  cor- 
Md^  and  the!  M^Hen  of  proof  is  on  tiie  plaintiir  to  ahow  that  there 
:  fa .  a  mistake  iA  ,the  estimate. 

Caples  &  Moreland,  for  the  plaintiff. 

0.  A:  Ddiph,  City  Attorney,  for  the  defendant 


.     \  •  I 


The  pkintiff  contracted  to  do  "all  the  grading  reqnired 
by  a  plank  roadway  sixteen  feet  in  width  in  front  of  the 
blodc  abutting  on  Second  street,  between  Madison  and  Har- 
riilon  streets,"  in  the  city  of  Portland;  for  which  the  city 
agreed  to  pay  him  "as  follows,  to-wit:  for  grading  as  per 
estimate  on  file,  thirty  cents  per  cubic  yard." 
•  At  the  making  of  the  contract,  there  was  on  file  a  written 
estimate,  made  by  the  city  surveyor,  stating  the  grading  at 
a  given  number  of  yards.  This  was  set  forth  in  the  com- 
plaint, and  it  was  alleged  that  the  estimate  was  erroneous  and 
tri^onect  And  the  complaint  specified  a  greater  number 
of  yards  actually  included  in  the  grading  and  necessarily 
reaaoved  •  by  <the  plaintiff.     Tbe  action  -  is  for  compensation 
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for  the  number  of  yards  Tvbicli  the  earth  alleged  to  have  been 
removed  ezoeeds  the  estimate. 

The  defendant  demurred  that  the  facta  stated  did  not  eon- 
stitute  a  cause  of  action,  and  the  demurrer  was  overruled. 

The  defendant  anawered,  denying  the  alleged  error  in  the 
estimate,  and  setting  up  certain  city  ordinances,  and  certain 
usages  in  regard  to  such  kinds  of  work  in  the  city,  and 
averring  an  agreement  to  pay  according  to  the  estimate  only.. 

On  the  trial  it  was  shown  that  the  plaintiff  had  frequently 
done  work  for  the  city  under  contracts  containing  similar 
provision  in  regard  to  Aemode  of  estimating  the  work; 
that  it  was  the  customary  method  of  letting  contracts,  to  first 
cause'  the  amount  of  earth  to  be  estimated  by  the  city  sur- 
veyor, arid  to  place  .the.  written  estimate  on  file  before  mak- 
ing the  contract;  and  that  in  his  previous  transactions  the 
plaintiff  had  settled  with  the  defendant  upon  the  basis  of 
the  estimates  so  filed,  without  any  subsequent  or  other 
measurement  of  the  work. 

The  following  instruction  asked  by  the  defendant^  the 
court  declined  to  give  to  the  jury : 

'If  you  find  that  by  the  agreement  the  amount  of  com- 
pensation was  to  be  calculated  and  determined  by  the  esti- 
mate then  on  file,  the  verdict  must  be  for  the  defendant '^ 

Upon  the  principal  points  in  tiie  case  the  court- instructed 
as  follows: 

If  you  find  that  it  was  an  established  usage  known  to 
the  plaintiff  at  the  time  of  making  the  .contract,  to  conibract 
with  reference  to  an  estimate  previously  made  and  filed, 
shbidng  the  number  of  yards  of  p*ading,  and  to  rely  upon 
such  estimate,  and  to  settle  the  compensation  by  it  without 
any  further  measurement  or  computation,  you  will  take  the 
written  estimate  offered  i;i  evidence  as  fixiqg  the  plaintiff's 
compensation;  unless  you  are  satisfied  that  the  city  surveyor 
made  a  mistake  in  making  that  estimate.  In  that  case  the 
burden  of  proof  is  on  the  plaintiff  to  show  the  mistake. 

By  the  terms  of  the  contract  the  parties  must  be  pre- 
sumed to  have  bargained  under  the  belief  that  a  correct 
estimate  had  been  made;  and  with  an  intention  that  the 
compensation  would  be  made  in  pursuance  of  the  estimate. 
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It  was  the  intent  of  the  parties  that  the  plaintiff  should  be 
paid  for  all  the  earth  required  to  be  remoyed,  and  it 
was  their  intent  that  no  further  measurement  should  be 
necessary  to  ascertain  the  amount.  Prima  facie,  the  esti- 
mate must  be  taken  as  correct,  because  the  parties  so 
intended  and  so  in  substance  bargained,  and  for  this  rea- 
son the  plaintiff,  who  asserts  that  it  ia  ineonect^  has  the 
burden  of  proving  bis  asserticHU 
The  defendant  had  a  verdict 


dreait  Court  for  Claekamu  County,  Norember  Term,  1870l 

STATE  OF  OREGON  v.  CHARLES  CUTTINQ. 

Sblljno  Liquob  wrrHOTTT  License — Tm. — On  an  indictment  for  seU- 
ing  liquor  without  a  license,  where  there  ia  no  question  aa  to  the 
statute  of  limitations,  the  time  when  the  liquor  was  sold  is  not 
material.  But  where  the  name  of  the  person  to  whom  the  sale  was 
made  is  stated  in  the  indictment,  the  proof  must  show  that  a  sale 
was  made  to  the  penon  named. 

BuBDEN  OF  Paoor. — ^The  burden  is  on  the  defendant,  to  show  that  he  ia 

licensed. 
Pathent. — If  one  sells  liquor,  it  is  not  material  whether  it  ia  paid 

for. 

Idem. — ^It  would  not  be  a  violation  of  the  statute  for  one  to  give  away 
liquor  without  any  eiq»ectation  ot  compensation. 

SuBTEBTUGB. — But  if  there  is  an  understanding,  express  or  iaipliedf  that 
the  party  who  obtains  the  liquor  will  pay  for  it,  or  will  purchase 
something  else  because  of  it,  the  act  is  disposing  of  the  liquor  with* 
in  the  meaning  of  the  statute. 

Thb  defendant  was  indicted  under  the  statute  which 
makes  it  a  criminal  offense  for  any  person  to  ^Hbarter,  sell 
or  dispose  of"  spirituous  liquors  without  a  license.  On  the 
first  trial  the  jury  failed  to  agree^  and  the  case  coming  <m  a 
second  time,  the  defendant's  counsel  requested  that  the 
instructions  be  given  in  writing. 

.  The  evidence  tended  to  show  that  the  defendant  kept  a 
small  grocery  and  variety  store,  and  that  it  was  his  practice 
to  give  away  liquor  to  those  who  made  purchases  from  him, 
and  that  he  frequently  sold  a  stick  of  candy  for  13  1-2  oenta 
and  gave  the  purchaser  a  drink  of  liquor* 
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A.  (?•  CUbba,  district  attorney. 

Charles  Warren  A  M.  P.  MidJcey,  for  the  defendant 

Upton,  J.  The  following  inatructions  were  given  to  the 
jnry: 

Gentlemen  of  the  jury:  In  a  case  of  this  kind,  if  the  de- 
fendant claims  to  be  licensed^  it  is  his  duty  to  prove  that  he 
has  been  licensed,  and  if  he  fails  to  do  so,  the  jury  must 
hold  that  he  is  not  licensed. 

In  this  case  it  is  necessary  for  the  prosecution  to  show 
that  the  defendant  sold  or  disposed  of  spirituous  liquors  in 
less  quantity  than  one  quart;  and  to  make  out  a  case,  the 
prosecution  should  show  that  liquor  was  disposed  of  by  the 
defendant  to  Woodcock,  the  person  named  in  the  indict- 
ment; but  the  time  when  the  liquor  was  disposed  of  is  not 
material,  as  there  is  no  question  of  the  statute  of  limitations 
in  the  case;  and  it  is  not  material^  under  this  indictment 
whether  the  liquor  was  whisky  or  some  other  kind  of  spirit- 
uous liquor.  If  the  defendant  has  disposed  of  whisky  by 
selling  candy  for  more  than  the  ordinary  price  and  giving 
away  the  liquor,  with  an  intent  to  evade  the  law  which  re- 
quires a  license,  he  committed  the  offense  created  by  this 
statute.  If  the  prosecution  has  proved  beyond  a  reasonable 
doubt  that  the  defendant  has  so  disposed  of  whisky  to 
Wilson  Woodcock,  in  less  quantity  than  one  quart,  it  is 
your  duty  to  render  a  verdict  of  guilty. 

A  defendant  is  to  be  presumed  innocent,  in  a  criminal 
case,  unless  and  until  the  proof  establishes  his  guilt  beyond  a 
reasonable  doubt 

But  if  the  evidence  satisfies  your  minds  beyond  a  reason- 
able doubt  that  the  defendant  sold  or  disposed  of  spirituous 
liquor,  to  the  party  named  in  the  indictment,  in  less  quan- 
tity than  one  quart  the  presumption  of  innocence  is  destroy- 
ed. It  is  suflScient  if  the  prosecution  has  proved  such  sale 
on  any  one  occasion,  and  it  is  immaterial  on  what  day  the 
sale  took  place. 

If  the  defendant  gave  a  drink  of  liquor  and  a  stick  of 
candy  for  13  1-2  cents,  for  the  purpose  of  evading  the  law,  it 


362  State  of  Obegon  y.  Cuttuto.  [3  Oregoa 

is  immaterial  whether  the  defendant  took  up  .the  ttionej  from 
^e  counter  or  not  Nor  is  it  essential  that  the  liquor  should 
be  actually  paid  for  to  complete  the  offense.  .  The.  object  of 
this  trial  is  to  ascertain  whether  the  defendant  di^>08ed  of 
the  liquor  in  violation  of  the  law.  It  woul(J  not.be  a  viola- 
tion of  this  law  for  one  to  give  away  to  another  spirituous 
liquor  without  any  hope  or  expectation  of  compensation; 
but  if  there  is  an  understanding,  express  or  implied,  that 
the  party  who  gets  the  liquor  will  in  some  manner  pay  for 
it^  or  purchase  something  else  because  of  it,  the  act  is  di^ 
posing  of  the  liquor  within  .the  meaning  of  the  statute. 

If  the  defendant  did  dispose  of  the  liquor,  it  is  of  no  oon- 
sequence  whether  the  motives  of  the  prosecuting  witness  are 
good  or  bad;  or  whether  the  witnesses  are  actuated  by  pub- 
lic spiritedness,  or  by  purely  selfish  motives.  If  you  are  in 
doubt  as  to  whether  the  witness  testifies  fairly  and  truly,  the 
motives  may  be  material  on  that  point,  but  if  there  is  no 
dpubt  about  the  fact^  the  motives  of  the  witnesses  are 
wholly  immaterial 

Some  effort  has  been  made  to  discredit  the  witness,  Wood- 
cock. If  you  should  doubt  the  reliability  of  Mr.  Woodcock's 
memory,  or  his  correctness,  it  will  be  necessary  to  consider 
whether  the  defendant's  witness.  Stone,  told  the  truth.  If 
Stone  saw  Woodcock  get  the  whisky  and  the  candy  and 
lay  down  a  piece  of  money,  it  is  proper  to  consider  whether 
he  corroborates  the  testimony  of  Mr.  Woodcock,  and  to 
what  extent  If  the  defendant  let  Woodcock  have  the 
^hisky  and  the  candy,  at  his  request,  with  the  expectation 
that  he  would  lay  down  money,  it  is  immaterial  whether  the 
defendant  afterwards  took  up  the  money  or  not 

If  the  defendant  has  not  disposed  of  liquor  contrary  to 
law,  he  ought  to  be  acquitted.  But  it  is  as  fair  for  one  man 
to  pay  his  share  of  the  taxes  as  for  another  to  pay;  and  if  it 
is  clearly  established  that  the  defendant  endeavors  to  evade 
the  law  by  selling  spirituous  liquors  without  obtaining  the 
license  that  others  are  compelled  to  obtain,  there  is  nothing 
in  the  case  or  its  circumstances,  tending  to  extenuate  or  ex- 
cuse such  a  course. 

You  should  not  be  drawn  into  the  error  of  supposing  that 
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this  case  is  a  mere  controversy  between  the  prosecuting 
\vltnes8  and  the  defendant  It  is  not  a  material  question  ii^ 
this  case  which  of  those  two  is  the  rbest  man,  or  which  19 
the  worst  man.  But  tha  important  question  in  this  case  , is 
whether  or  not  the  law,  requiring  license  toibe  obtainei^ 
has  been  violated. 

If  the  best  man  in  tihe  community  intentionally  violate^ 
this  law,  he  should  be  held  to  an  account  as  stri^ctly  as  aur 
other.  \\ 

The  jury  retun^ed  a  verdict  agaiiut  ibe  defendant'  • 


»        I  •  < 
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J.  P.  KETTNAED  and  WIFE  v.  PETER  SAX 

•,■'.'. 

CovKBTUBE — ^PiEADiKo. — In  ftu  action  against  the  wife  alone,  coverture 
at  the  time  of  making  the  contract  should  be  plead  In  bar.  When 
the  objection  does  not  go  to  the  liability,  but  the  fact  Is  merely 
that  the  party  has  married  since  makiiig  the  contract,  the  'mtririage 
is  pleadable  in  abatement^ 

Bnx  or  Retiew. — ^A  suit  in  the  nature  of  a  bUl  of  review,  to  sf  t  aside 
or  modify  a  judgment  or  decree,  is  entertained  by  virtue  of  the  or- 
iginal and  not  the  appellate  jurisdiction  of  the  court. 

Bbbob  or  FAcrr. — ^Errors  of  fact  are  such  facts  as  iLfTeot  the  regularly 
and  validity  of  the  proceedings  on  the  record,,  and  still  do;  not  ap- 
pear on  it,  and  they  may  be  put  in  issue  in .  proceedings  by  writ 
of  error  or  on  certiorari. 

u^Awwim  Woman — Sepabatb  Pbofebtt  ov. — In  order  to  charge  the  sep- 
arate property  of  a  married  woman,  in  a  judgment  rendered  against 
her  upon  a  contract  made  during  coverture,  the  record  should  show 
that  the  debt  was  contracted  for  the  benefit  of  the  separate  estate,  or 
for  her  own  benefit  on  the  credit  of  the  separate  estate. 

AiTiBMATiys  RsLiEr — Defense. — It  is  not  always  the  case  that  facts 
which  would  constitute  a  perfect  defense,  will  afford  grounds  for 
affirmative  equitable  relief. 

Ebbob  that  does  not  Pbejudigb. — ^Where  a  judgment  has  been  errone- 
ously entered,  without  fraud,  but  the  case  shows  that  the  amount 
is  justly  due  from  the  party  complaining^  and  that  payment  is  with- 
held, equity  will  not  interfere. 

The  defendant  had   recovered   a  judgment  for  $79.25 
against  the  plaintiff,  Angeline  Kennard,  in  a  justice's  poorly 
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in  an  action  for  work  done  and  material  furnished  in  paint- 
ing a  house,  and  had  sued  out  an  execution,  J.  P.  Kennard, 
the  husband  of  Angeline,  not  being  made  a  party  to  the 
action.  In  that  action  the  defendant  did  not  plead  her 
coverture,  but  appeared  and  answered  to  the  merits. 

This  is  a  suit  to  restrain  this  defendant  from  levying  the 
execution  on  the  property  of  the  said  Angeline.  The  plaint- 
iffs allege  that  Ihey  were  husband  and  wife  at  the  time  of 
the  alleged  contract  for  work  and  material,  and  still  are  such ; 
"that  the  said  Angeline  has  property  in  her  own  name,*' 
and  that  unless  restrained,  the  defendant  will  cause  the  exe- 
cution to  be  levied  upon  it;  th^t  neither  of  the  said  plaintiffs 
were  indebted  to  the  said  Sax  in  said  sum  for  which  judgment 
was  obtained,  nor  in  any  sum  greater  than  $16;  and  that 
the  said  Angeline  had  tendered  $16  for  said  work  and  mat- 
erial, which  sum  tiiey  allege  was '  more  than  the  value 
thereof.  The  proceeding  upon  execution  had  been  stayed 
by  a  preliminary  injunction. 

The  answer  denies  information  or  knowledge  as  to  the 
plaintiffs  being  husband  and  wife.  Avers  that  the  said  An- 
geline appeared  by  counsel  in  said  justice's  court  and  an- 
swered to  the  merits,  failing  to  plead  coverture,  and  that 
she  was  then  justly  indebted  for  the  work  and  material  in 
said  sum  of  $79.25.  That  at  the  time  of  the  contract  and  of 
doing  the  work,  and  at  the  time  of  ihe  action,  the  said 
Angeline  was  living  apart  from  her  alleged  husband.  That 
the  work  was  done  at  her  request,  on  a  house  held  in  her 
own  name  and  right,  and  that  she,  in  making  the  contract) 
represented  herself  as  a  feme  sole  trader.  The  replication 
denies  that  she  lived  apart  from  her  husband  and  denies 
making  the  alleged  representations. 

The  defendant  admitted  the  marriage  of  the  plaintiffs^ 
and  without  further  evidence,  the  cause  was  argued  and 
submitted,  as  upon  final  h(?aring. 

W.  W.  Thayer,  for  the  plaintiffs. 

A  judgment  obtained  against  a  femme  covert  cannot  be  en- 
forced by  execution.  (Watkins  v.  Abrahams,  24  N.  T.  72; 
Coon  V.  Brooh,  21  BarK  646 ;  WUliams  v.  Carrol,  8  Hilton 
488.) 
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A  general  debt  made  by  a  married  woman  is  not  chai^ 
able  against  her  separate  estate.  (Ciurtis  v.  EngU,  2  SandL 
288.) 

The  general  appellate  jurisdiction  oonferred  by  the  oon- 
stitntion  on  the  circuit  court  is  broader  than  appears  by 
the  express  terms  of  the  statute  in  regard  to  appeals  and 
writs  of  review.  This  court  can  review  the  proceedings  o£ 
a  justice  of  the  peace  for  errors  of  fact  as  well  as  of  law,  and 
where  a  writ  of  review  will  not  lie,  the  remedy  is  by  suit. 
{AdsU  V.  WUson,  7  How.  Fr«  64;  VdUuino  «•  Thompson,  7 
N.  Y.  676.) 

Kelly  ki  Reed,  for  the  defendant. 

Coverture  must  be  pleaded  m  abatement  (Gould's  FL 
eh.  6,  SB.  86,  88;  2  Duer  679.) 

If  the  wife  represents  herself  as  sole  in  making  the  ooor 
tract,  equity  will  not  TOlieve.  Nor  if  the  amount  elaimed  ia 
justly  due. 

IJpTQN^  J.  The  first  question  I  purpose  to  oonsider  is 
the  effect  of  the  failure  to  set  up  the  coverture  in  the  justioe's 
court 

It  is  said  in  Qould  on  pleading,  p.  868,  sec  88:  ''Where  a 
femme  covert  is  sued  alone  she  can  plead  her  coverture  only 
in  abatement,"  •  •  •  and  ''if  she  omits  to  plead  it  as  a 
dilatory  plea,  she  waives  it,  so  far  as  regards  her  own  privi- 
lege, and  tacitly  admits  ishe  is  liable  to  be  sued  alone."  But  I 
think  the  author  has  in  view  the  subject  of  coverture  at  the 
time  of  the  action  merely;  and  not  coverture  at  the  time  of 
mating  the  contraet 

It  is  said,  in  Ist  Chitly's  PL  449 :  "Covertuie  at  the  time 
when  the  supposed  contract  was  entered  into^  must  be  plead 
in  bar,"  though  formerly  it  might  be  given  in  evidence  un- 
der the  general  issue;  "but  where  the  objection  does  not  go 
to  the  UabUiiy  of  the  femme,  but  is  merely  that  the  husband 
ought  to  have  been  sued  jointly  with  her,  as  where,  since  en- 
tering into  the  oontract,  or  committing  the  tort,  she  has  mar- 
lied,  she  must,  when  sued  alone,  plead  her  covertore  in  abate* 
ment,  and  aver  that  her  husband  is 
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In  this  case  the  work  was  done  on  a  house,  the  property 
o¥  the  wife,  occupied  a^  a  residence  of  the  family,  during  a 
temporary  absence  of  the  husband. 

The  pleadings  are  iaot  conclusive  as  to  whether  or  not  she 
acted  as  the  agent  of  her  husband  in  contracting  for  the 
work.  If  she  was  merely  the  agent  of  the  husband  her 
coverture  could  have  been  plead  in  bar. 
■  Formerly  the  husband  niight  "at  any  time  come  in  and 
plead  the  coverture  in  bar,"  and  it  was  said,  that,  "if  both 
of  them  omit  to  ^lead  it' and  jttdgment  is  given  against  her, 
the  judgment  may  be  reversed  by  a  writ  of  error."  (Gould's 
PL,  ch.  5,  sec  89.)  This  iiutiiority  points  to  proceedings  at 
law  as  distinguished  from  equity;  and  it  would  seem  that 
^  ^v^rtn^  m^t.tfarm^ly  bcjiet  up  .  after  judgn^eot, 
either  in  the  court  where  the  qaiwser^as. tried,  or.by  writ,o4 

•,;  ?^t  r:m  ptatqtjB;  m  Fegaf4.  to  appe^alp  ;<MaiW :  "A  judg- 
ment  or  decree  may  be  reviewed  as  provided  in  this  chi^>ter, 
and  not  otherwise**  Appeals  from  justices'  courts  are  also 
limited '  by  a*  l^imilar  enactrtient ;  and  the  statute  does  not 
authorize  tfie  court  to  hfear  a'iCase  oni  appeal  or  to  exercise 
appellate  jurisdiction,  unless  the  case  is  brought  into'  the 
apellate  court-  by  the  preseribed  mode  for  taking  an  ap- 
TOal,  or  by  wifit-  of  review.  But  I  cannot  see  in  this  rcstric- 
tion,  an  invk^ion  of  the  constitutional  powers  of  the  court, 
as  is  assumed  in  argument  by  the  plaintiff,  nor  do  I  think 
l!he  plaintiff  has  occasion  to  invoke  tiie  appellate  jurisdiction 
of  the  court  in  this  case.  If  he  is  entitled  to  relief  from  a 
judgment,  arid  the  relief  cannot  be  obtained  by  appeal  or  by 
writ  of  review  in  the  modes  prescribed  by  statute;  that 
is  a  suJEcient  ground  for  an  original  suit  I  do  not  base 
this  conclusion  on  the  idea  that  the  record  made  by  a  justice 
of  the  peace,  cannot  be  disputed,  on  the  writ  of  review.  It 
has  been  held,  that  on  certiorari,  facts  that  do  not  appear 
in  the  record,  such  as  infancy,  coverture,  or  the  death  of  a 
party,  may  be  alleged  as  error.  An  error  of  fact  is  defined 
to  be  "such  facts  as  effect  the  regularity  and  validity  of  the 
[)roceedingd  on  the-  record,  and  still  do  not  appear  on  it, 
{AdaU  V.  WiUm,  7  H<>w.  Pr.  68.)     And  it  is  held  that  vu 
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proceedings  by  writ  of  error,  or  on  certiorari,  such  facts  may 
be  put  in  issue,  althou^  they  are  not  disclosed  by  the  record. 
(Harvey  v.  Ricketi,  15  John.  87 ;  Williams  v.  Albatny  May- 
of's  Court,  12  Wend.  266;  Post  t?.  Block,  6  Denio,  66.; 

Whether  that  practice  h  proper,  under  the  writ  of  review 
prescribed  in  the  code,  it  is  not  necessary  to  decide;  but  I 
see  nothing  in  the  code  that  directly  prdiibits  it,  and  I  think 
it  would  be  assuming  far  less,  to  hold  that  such  questions 
can  be  brought  before  the  (kmrt  on  petition  for  a  writ  of  re- 
view, than  to  hold  that  the  constitution  has  clothed  the  cir- 
cuit court  with  an  appellate  jurisdiction  that  has  never  been 
recognized  by  the  legislature.  I  therefore  conclude  on  this 
point,  that  the  legislature  has  provided  for  the  exercise  of 
all  the  appellate  power  with  which  art  7,  sec  9,  of  the  con- 
stitution, has  clothed  the  circuit  court 

There  can  be  no  doubt  of  the  power  of  the  legislature  to 
prescribe  a  reasonable  limit  to  the  time  in  which  applica- 
tion for  relief  must  be  presented ;  and  if  the  plaintiffs  had  no 
other  remedy  than  by  means  of  appellate  jurisdiction^  it 
is  now  too  late  for  them  to  be  relieved. 

But  the  plaintiff,  J.  P.  Kennard,  was  not  a  party  to  the  ac- 
tion, and  is  not  within  the  statutes  in  relation  to  appeals 
or  the  writ  of  retilew ;  he  has  not  waived  any  right  by  fail- 
ure to  appeal. 

As  to  the  wife,  the  judgment  in  the  justice's  court  cannot 
be  enforced  against  her  personally,  and  in  order  to  bind 
her  separate  estate,  the  record  of  that  case  should  show 
that  the  debt  was  contracted  either  for  the  benefit  of  her 
separate  estate,  or  for  her  own  benefit  on  the  credit  of  the 
separate  estate.  {Curtis  v.  Engel,  2  Sandf.  288.)  The  code, 
sec.  30,  requires  the  husband  to  be  joined,  unless  the  ac- 
tion concerns  her  separate  property.  And  I  am  no  way  con- 
fident that  she  waived  any  rights  by  failing  to  allege  her 
coverture,  or  by  failing  to  appeal.  The  general  doctrine  of 
the  disabilities  of  married  women  is  against  the  position  that 
she  waived  either  her  own  or  her  husband's  rights  by  plead- 
ing to  the  merits  in  the  justice's  court,  in  an  action  not  there 
shown  to  be  one  affecting  her  separate  estate. 

If  these  plaintiffs  are  entitled  to  relief,  equity  must  afford 
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it;  and  I  think  they  are  entitled^  if  the  amount  of  tbe  judg- 
ment was  not  justly  payable  bj  either  of  them. 

It  was  a  material  allegation  in  this  complaint  in  this  suit» 
that  the  judgment  was  for  a  greater  amount  than  was  due; 
this  was  material^  because  it  is  not  always  the  case  that 
facts  which  would  ccmstitute  a  perfect  defense,  aff<Mrd 
grounds  for  affirmative  equitable  relief.  The  plaintiffs  ask 
affirmative  relief,  and  for  that  reason  it  devolves  on  them  to 
show,  not  only  that  the  judgment  is  technically  defective  in 
law,  but  that  it  is  against  equity.  And  I  think  the  burden  of 
proof  devolved  on  them  to  show  that  this  allegation  is  true, 
notwithstanding  its  negative  form,  it  being  alleged  in  the 
complaint 

For  ought  that  is  shown,  the  amount  of  the  judgment 
may  be  justly  due  from  one. of  the  plaintiffs;  and  as 
the  work  was  Vlone  on  a  house  belonging  to  the  wife,  it  may 
have  been  an  equitable  lien  on  her  separate  estate.  (Taie 
V.  Dederer,  18  N.  Y.  265 ;  Story^s  Eq.  PL,  sees.  625  and 
1397  to  1400.  Where,  without  fraud,  a  judgment  has  been 
erroneously  entered,  but  the  case  shows  that  the  amount  is 
justly  due  from  the  party  complaining,  and  that  payment  is* 
withheld,  equity  will  not  interfere. 

Whether  it  was  originally  a  debt  of  the  husband,  or  a 
charge  on  the  separate  estate  of  the  wife,  in  either  case  it 
would  be  contrary  to  tbe  course  of  equity  practice,  to  inter- 
fere, to  afford  affirmative  relief  by  setting  aside  the  judg- 
ment, unless  the  plaintiffs  show  that  nothing  is  due ;  or  first 
pay,  or  offer  to  pay,  the  amount  that  is  equitably  due.  I 
am  not  confident  but  that  it  would  be  the  better  practice 
to  dismiss  this  bill,  because  the  plaintiffs  have  failed  6)  intro- 
duce proof  on  that  subject.  But  as  I  cannot  see  that  the 
judgment  in  the  justice's  court  can  be  made  available 
to  this  defendant,  except  by  enforcing  it  in  this  proceed- 
ing if  he  shall  be  successful;  and  as  it  is  evident  from  the 
course  taken  in  the  argument,  that  the  omission  of  the 
proof  arose  from  misapprehension,  there  are  some  reasons 
in  favor  of  letting  it  in ;  and  I  think  it  is  to  the  interest  of 
all  parties,  that  the  controversy  be  terminated  in  this  suit 
If  a  trial  of  the  issue  of  fact  be  ordered,  the  amount  of  the 
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demand  can  be  determined  as  well  in  this  cause  as  elsewhere. 
I  shall  therefore  direct  that  that  issue  be  set  down  for  trial 
by  a  jury^  and  if  the  defendant  thinks  his  daim  is  a  charge 
on  the  wife's  separate  estate,  he  can  set  forth  in  this  answer 
a  description  of  the  property  on  which  he  claims  the  lien. 

The  issue  was  tried  by  a  jiiry,  and  a  verdict  returned, 
finding  in  favor  of  this  defendant  something  less  than  the 
$16  that  had  been  tendered  to  him.  The  amount  being  paid 
into  courts  a  decree  was  entered  setting  aside  the  judgment 
in  the  justice's  court^  and  refusing  to  dearee  costs  in  favor 
of  either  party. 


OiTeuit  Ooiirt  for  Ifalt&oauJi  Onmtj,  November  Term,  1870. 

JOSEPH  KNOTT  v.  JAMES  B.  STEPHENS. 

JonnMBB  or  BsPBisxiiTATnPB  or  Dbgea^bed  Pabtnis. — ^Where  two  per^ 
SODA,  wlio  were  partners  in  the  business  of  fishing  and  selling  fish, 
bargained  for  a  bloek  of  land,  gave  their  note  to  the  defendant  for 
the  price,  and  took  the  defendant's  bond  for  a  deed  on  payment 
of  the  note,  and  paid  one  year's  interest  before  the  note  fell  due; 
and  one  of  the  partners  having  died,  the  other  claiming  to  act 
as  snrriying  paiiaier,  assigned  the  bond  and  the  land  to  the  plain- 
tiff two  years  after  the  note  fell  due,  no  administration  being  had, 
and  it  being  a  disputed  question  Whether  the  land  waa  purchased 
for  partnership  purposee.  In  a  suit  by  the  assignee  for  specific 
performanoe,  it  was  held  that  the  question  of  fact  whether  the 
land  waa  purchased  for  partnership  purposes  could  not  be  ulti- 
mately settled,  so  'as  to  bind  the  heirs  of  the  deceased  partner,  in 
a  suit  where  neither  the  heirs  or  the  representatives  of  the  de- 
oeaaed  partner  were  made  parties. 

SFBGino  Pebtobmance — CEBTAmxY. — If  the  representatives  were  par- 
ties, the  question  of  fact  might  be  determined  in  this  suit,  and  all 
risk  of  that  question  removed  by  the  decree.  Fair  dealing  does 
not  require  the  defendant  to  convey  to  the  assignee  of  the  survivor 
unless  he  had  reasonable  grounds  of  certainty  on  that  question. 

Ihobkass  nr  Value. — Where  no  attempt  is  made  to  pay  the  purchase 
price,  and  obtain  a  deed  until  a  conaiderable  clumge  has  occurred 
in  the  value,  and  the  defendant  has  made  improvements,  this  has 
been  held  a  sufficient  ground  for  refusing  relief. 

This  is  a  suit  for  the  specifie  performance  of  $,  contract 
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for  the  sale  of  a  block  of  land  in  the   town  of  East  Port* 
land. 

In  March,  1866,  Joseph  Long  and  Wm.  Foster  bai^ined 
with  the  defendant,  Stephens,  for  the  land;  paid  him  one 
hundred  dollars  and  gave  their  promissory  note  for  five  hun- 
dred dollars,  payable,  with  interest,  two  years  from  its  date; 
and  Stephens  and  his  wife  executed  a  bond  in  the  sum  of 
five  hundred  dollars,  conditioned  for  the  conveyance  of  the 
land  on  the  payment  of  the  note. 

Long  and  Foster  were  then  partners  engaged  in  fishing 
and  selling  fish  at  Oregon  City,  and  the  evidence  ten48  to 
show  that  they  contemplated  carrying  on  th^t  business  at 
some  future  time  at  East  Portland,  and  that  they  intended 
to  use  the  land  in  question  in  their  business.  On  the  twelfth 
of  March,  1867,  Long  paid  one  year's  interest,  sixty  dollars, 
on  the  note,  and  in  the  fall  of  1867  Long  died,  and  it 
does  not  appear  that  any  steps  have  been  taken  toward 
administering ,  upon  the  estate,  of  Ix)ng.  ;On'  the  twenty- 
eighth  of  June,  1870,  said  Foster,  claiming  to  act  both  for 
himself  and  as  surviving  partner,  assigned  and  transferred 
the  land  to  this  plaintiflf  for  value.  Joseph  Long,  or  some 
one  in  his  name,  paid  the  taxes  for  the  years  1866,  1867  and 
1868  on  the  land,  amounting  to  $8.50.  The  last  payment 
being  made  in  January,  1869.  The  note  fell  due  March  10, 
1868. 

After  Long's  death,  and  before  the  note  fell  due,  the  de- 
fendant, Stephens,  asked  Foster  what  he  intended  about 
paying  the  note  and  taking  the  land.  Foster  replied  that  he 
did  not  know. 

The  defendant,  Stephens,  testifies  that  when  the  note  fell 
due  he  called  on  Foster  and  asked  him  to  pay  the  note ;  that 
Foster  declined,  saying  that  he  had  not  the  money.  That  a 
few  weeks  later  he  asked  Foster  again  about  the  matter, 
and  Foster  said  he  did  not  care  much  about  getting  the 
land.  That  a  year  or  more  after  that,  he,  Stephens,  went 
to  improving  the  land  by  driving  piles.  That  the  land  was 
worth,  when  the  bond  was  executed,  about  $600*;  about  $1,- 
200  when  Stephens  went  to  improving  it ;  and  is  worth  noWj 
^ith  the  improvenoK^nt^'.  about  $3^000;       •';.,..■       -j 
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Mr.  Foster  testified  that  the  note  was  never  pf es^te^  to 
him  for  payment.  He  did  not  deny  but  that  paympnt  h^fL 
been  requested,  but  denied  having  said  that. b^^ did  not  CQi^ 
much  about  geittingthe  land.  <    .. 

The  e^videnee  tends  to  show  that  no  offer  to  pay  the  not)B 
was  made  until  after  the  plaintiff  took  the  assignment,  and 
after  the  work  of  driving  piles  was  in  progress,  and  that  the 
plaintiff  who  tendered  "payBient  acquired  his  intere9t  after 
the  defendant  had  made  e.  large  part  of  the  improvi^ment^. 

W.  W.  Thayer,  for  the  plaintiff.  ' 

•  •  p  m 

'  ;  '        '    ' 

If  there  is  a  defect  of  parties,  it  has  been  waived  by  ndt 
demurring  or  setting  it  up  by  answer.  (Code^  page  166,  sed. 
70.)  .  '  ' 

Foster  had  a  complete  right  to  assign  thie  entire  interest 
in  the  land.  . . 

At  common  law  flie  surviving  partner  had  fhe  legal  ^rijflit 
to  the  partnership  effects,  including  real  estate,;  t66.ugh 
courts  of  equity  regarded  him  as  a  trustee.  (I  Paige  !Ch. 
893 ;  3  lb.  167 ;  6  Cowen,  441 ;  Story  on  Part.,  sec.  344:) 

Eeal  festat^  aoq^refl  ^^ifh  partnership .  tvmi»  /for  /  paiftjier- 
ship  purposes,  is  treated  in  equity  as  personal  pyoper^.Jn/($ 
Sandf.  CK  366;  24  K  T.  505.) 

The  surviving  partner  may  sell'..    (2  Sandf.  Chi  3661) 

Tlie  bond  was  a  chose  in  action.  '(1  Abbott  Pr.  82-  S 
Robt.  26.)  ;.  .         ' 

.    A  partner  has  power  to  transfer.     (25  IT.  T.'  815.) 

Foster  was  the  only  party  liable  in  an  action  on  the  note; 
he  had  a  right  to  make  this  arrangement  to  satisfy  the  note. 
(5  Denio,  577.) 

The  heirs  of  Xong  coul<!  not  be  joined  with  Foster  as  de- 
fendants.    (17  N.  T.  354.)         '  *  ! 

■   .  ■       ' 

They  should  not  be  joined  as  plaintiffs. 

Section  1,071  of  the  code,  should  not  be  construed  to  take 
away  rights  which  the  surviving  partner  had  at  common  lav- 
(1st  Kent's  Com.  464;  3  Hill,  272.) 

Stoui  icfe  Bvrmister,  for  the  defendant 

Xhe  penalty  is  $500;  is  not  this  a  case  where  the  plainti|F 
has  a  remedy  at  law?     (11  Paiges  852*)      ; .  ,         .       *  1 
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1.  Could  Foster^  as  suryiving  partner,  assign  t  Not  hav- 
ing sought  to  administer  or  applied  to  the  probate  oonrt 
(Code,  sec  1,070,  p.  417.) 

2.  This  land  never  having  been  used  in  the  partnership 
business,  and  it  being  doubtful  whether  the  partners  ever 
intended  to  so  use  it,  the  interest  of  Long's  heirs  cannot  be 
disposed  of  in  this  suit 

3.  Although  it  is  not  expressly  shown  on  the  faoe  of  the 
bond  that  time  is  of  the  essence  of  the  contract,  the  circum- 
stances show  it  And  the  evidence  not  only  shows  unez- 
j>lained  delay  and  negligence,  but  leaves  an  unavoidable  im- 
pression that  Foster  abandoned  the  contract,  or  at  least  wait- 
ed for  speculative  purposes,  and  only  came  forward  by  his 
assignee  after  the  land  had  risen  in  value,  and  had  been 
improved  at  the  cost  of  the  defendant  (Story  Eq.  Jr.  771, 
776;  6  Cal.  571;  14  Pet  462;  10  CaL  822;  1  John.  Ch. 
870.) 

4.  It  is  not  a  case  of  part  performance.  The  plaintiff's 
assignor  was  never  in  possession. 

The  caise  was  submitted  on  the  pleadings  and  evidence  for 
final  decree. 

IJpTo;ir«  J.  This  case  presents  several  difficult  and  per^ 
plexing  questions.  It  is  in  many  respects  similar  to  cases 
where  specific  performance  has  been  decreed;  and  yet  it  is 
very  difficult,  if  not  impossible,  to  come  to  the  conclusion 
that  the  plaintiff  is  in  a  position  to  demand  equitable  relief. 
After  a  careful  examination  of  the  case  I  am  constrained  to 
say  that  I  think  there  has  never  been  a  time  since  the  mak- 
ing of  the  contract  that  it  was  clearly  and  unquestionably 
the  duty  of  the  defendant  to  execute  a  deed  of  the  premises 
in  question. 

I  shall  not  now  undertake  to  pass  upon  the  construction 
or  effect  of  sections  1,069  to  1,074  of  the  statute  relating  to 
the  estates  of  deceased  persons.  The  circumstance  that  no 
steps  were  taken  to  administer  upon  the  estate  of  Long, 
deceased,  leaves  an  uncertainty  in  regard  to  the  assignment 
to  which  it  will  be  necessary  to  allude ;  an  uncertainty  which 
I  think  sufficient  to  render  it  doubtful  whether  it  was  safe 
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for  the  defendant  to  transfer  the  entire  premises  to  the 
plaintiff.  It  is  said  tibe  defendant  knew  the  law  and 
was  bonnd  to  take  notice  of  it  at  his  periL  But  if  we 
assume  (what  the  ccmrts  of  this  state  have  not  yet  decided), 
that  the  tme  construction  of  the  statute  is,  that  a  surviving 
partner  may  at  private  sale  transfer  real  estate  or  an  in- 
terest in  real  estate  purchased  for  partnership  purposes^ 
without  an  order  of  the  probate  oaurt>  and  without  giving 
the  bond  provided  in  l3ie  sections  ab6ve  mentioned;  yet 
there  is  a  question  of  fact  included  in  the  proposition.  It 
is  not  shown  that  the  defendant  had  any  reason  to  suppose 
the  land  was  intended  for  partnership  purposes^  or  tiiat  any 
assurance  or  even  notice  had  been  given  him  that  such  was 
the  case  or  that  Foster  had  power  to  act  for  the  heirs  or 
representatives  of  Long.  Nor  does  it  appear  now  that  there 
is  certainly  in  regard  to  the  land  being  purohased  for  part^ 
nership  purposes,  or  in  regard  to  Foster^s  having  power  to 
selL 

In  this  proceeding  we  must  look  upon  the  bond,  not 
merely  as  an  obligation  to  pay  a  given  sum  of  money,  but 
as  an  agreement  for  the  sale  of  land ;  otherwise  specific  per^ 
formance  could  not  be  decreed  under  any  circumstances, 
bat  the  plaintiff  would  be  driven  to  his  action  to  recover  the 
money.  The  evidence  shows  that  the  condition  of  the  bond 
had  not  been  broken  by  tiie  defendant  when  the  assignment 
was  made.  It  was  not  simply  a  ehase  in  action  to  be  trans- 
ferred as  personal  property^  but  the  object  of  the  assignment 
was  to  transfer  an  interest  in  land. 

If  it  should  be  decided  in  this  case  that  the  land  was  bar- 
gained for  or  held  as  partnership-  property,  the  heirs  of 
Long,  not  being  parties  to  this  proceeding,  would  not  be 
barred  by  the  decree  in  tiiis  case  from  sJiowing  hereafter 
that  it  was  not  so  held,  or  from  showing  that  their  interest 
was  not  subject  to  be  transferred  by  the  surviving  partner, 
under  this  stattite  or  at  common  law.  The  evidence  that 
the  land  was  bargained  for  or  held  for  partnership  pur- 
poses, is  meager  and  far  from  conclusive.  It  is  not  shown 
that  that  point  is  or  can  be  rendered  certain,  except  by  a 
judgment  or  decree. 

8  OnfOB — 18 
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I  _  -       —  -  — 

.  IJuque^tionaUy  the  plaintiff  is  not  ^titled  to  a  decree 
for  specific  performanoe,  imless  at  the  time  of  the  demand, 
it  was  the  duty  of  the  defendant.to  execute  to  the  plaintiff  a 
deed  of  the  entire  premises  as  demanded ;  nor  do  I  think 
that  fair  dealing  would  have  required  the  defendant  to 
convey  unless  he  had  reasonable  grounds  of  certainty 
that  he  .was  dealing  with  the  real  parties  in  interest;  and 
I  do  not  think  that  a  court  ought  to  enforce  specific  perfonn- 
ance,  if  that  would  place  upon  the.  defendant  an  unreasonable 
risk. 

If  the  representatives  of  Xong  were  parties  in  this  pro* 
ceeding  the  qu/sstion  of  fact  might  be  finally  determined  in 
this  suit)  and  that  source  of  uncertainty,  would  thus  be  rer 
moved.  But  as  the..case..now,standsy,tha  sufficiency  of  the 
assignment , must  remain  an  openr  question,  because  the  heirf 
of  Xong:  are  not  parties;  to  tiiisisu^  .    ^_  I 

.  It  appea.r8  to  me  th#  tiii^  i^  no);,a,.m^^  quest^coi  of  prac- 
tice as  to  the  non-joinder  of  parties;  but  a  failure  to  estab- 
lish one  <>f  the  m^teji?ial 'f^iets;.upon  wbicb  ^^  plaintiff  *  founds 
hi£f  cl^iiu  to  ^^itable-  reli^j^.  .  Xtia,tiis,  a  f aihixie  .to  ^ow  with 
that  decree,  of  certainty  wh^ch  equity  rpquires  b^qre  decree- 
ing specif,  perfpimanceytl^t  thcf^  parcel  of  knd  was  pu> 
chased  and  held  for.  paxtnorship  piirposes. 

It  appears  that  no  atten^pt  w|is  made  to  pay  the  purchase 
price  and  obtain  a  deed,  until  a  considerable  change  had 
occuired'in  the  value  of  the,  property,  and  the  defendant 
bad  made  improvements  of  some  value*.  This  has  been  held 
a  sufficient  ground  for  refusing  relief.  (Story's  £q.  Jr.^  ss. 
771,  776.) 

I  do. not  feel  called  upon  to  decide  the  disputed  question 
of  fact,  as  to  whether  or  not  Foster  expressly  abandoned 
the  idea  of  obtaining  the  land  before  making  the  assign- 
ment. 

Upon  the  other  grounds  above  stated,  I  think  it  would  not 
be  proper  to  decree  specific  performance,  and  that  the  bill 
should  be  dismissed. 


May  1871]  Coggan  v.  Rejbvbs.  276 


Cireuit  Court  for  the  Coimty  of  Baker;  Vaeatioii  after  May  Term,  1871. 

GEOBGE  COGGAN  and  GEORGE  COGGAN,  Admini^ 
trator  of  the  Estate  of  R  H.  Mallory,  deceased,  Plain- 
tiffs, V.  S.  B.  REEVES,  S.  ALBERSON  and  A. 
MOORE  &  BROS.,  partners,  etc.,  Defendants. 

MnoHAinc'B  Lmr — Fobeglosuss. — ^Material-men  must  commenoe    pro- 

etedingi  to  foreeloae  their  liens  within  a  year  from  the  date  of  ftl* 

ing  their  lien  notices. 
Idem. — iThej  must  eommenoe  by  filing  a  complaint. 
Idem. — ^The  fact  of  a  lien-holder  being  made  a  party  defendant  by  a 

plaintiff,  because  his  lien  is  subsequent  to  the  one  sought  to  be 
.     foreclosed,  does  not  release  him  from  the  duty  of  strictly  pursuing 

bis  statutory  remedy. 

This  case  came  on  to  be  heard  upon  a  demurrer  to  the  an- 
swer of  certain  of  the  defendants.  The  facts  are  suffidentlj 
alluded  to  in  the  opinion. 


*     WiUon,  Pierce  A  Lasgwell,  for  the  demurrsr. 

« 

Xr.  0.  Stems,  contt€L 

MoAltTHUB,  J.  This  i&  a  suit  to  foredose  a  mortgage  ex- 
ecuted by  defendant,  S.  B.  Reeves,  to  R.  H.  Mallory, 
deceased,  and  George  Coggan;  and  Anthony^  Amasia  and 
Albert  Moore,  being  subsequent  lien-holders,  were  made 
defendants  on  motion  of  the  plaintiff.  S.  Alberson,  having 
some  interest  in  the  event  of  the  suit,  was  also  made  a  de- 
fendant The  liens  of  A.  Moore  &  Brothers  are  what 
are  known  as  jnaterial-men's  liens.  They  are  three  in  num- 
ber aaid  were  filed  in  the  following  order:  the  first  for 
$508.27,  on  May  17,  1869 ;  the  second  for  $41.60,  on  De- 
cember 3,  1869,  and  the  third  for  $188.07,  on  April  30, 
1870.  They  are  thus  set  forth  in  the  answer  of  A.  Moore  & 
Brothers  to  the  original  complaint,  which  answer  was  filed 
on  May  16,  1870.  The  plaintiffs  and  one  of  the  defendants, 
to  wit :  Albertson,  filed  their  demurrer  to  the  said  complaint 
on  seventeenth  of  May,  1871,  by  permission  and  without 
objection. 
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The  question  raised  by  the  demurrer  and  presented- for 
judicial  deteimiiiatiany  is:  Have  these  liens  any  present 
vitality?  That  is,  are  they  valid  existing  liens,  or  have 
they  become  null  and  void  by  the  non-compliance  of  1ii€ 
holders  thereof  with  the  law  for  the  foredosure  of  apuch 
liens  t 

I  am  of  opinion  that  these  li^ns  have  all  expired.  By  the 
statute^  liens  of  this  character  cease  to  exist  at  the  expiration 
of  one  year  from  the  time  of  filing  the  nolioe  thereof,  unless 
the  party  filing  such  lien-notice  within  that  time  eommences 
an  action,  or  suit,  rather,  to  enforce  the  same  in  the  circuit 
court  of  the  proper  county. 

Section  50,  p.  150,  of  the  code  of  civil  procedure,  pro- 
vides that  "actions  at  law  shall  be  commenced  by  filing  a 
complaint," 'eta,  and  the  provisions  of  the  section  apply  and 
govern  the  mode  of  proceeding  in  suits  as  well  as  in  ac- 
tions. 

The  fact  of  a  lien-holder  being  made  a  party  defendant  by 
the  plaintiff,  because  his  (defendant's)  lien  is  subsequent  to 
the  one  sought  to  be  foreclosed,  does  not,  in  my  opinion, 
release  him  from  the  obligation  of  strietly  pursuing  his  statu- 
tory  remedy. 

In  Noyea  v.  Benton,  IT  Howard,  449,  a  ease  analogous  to 
the  one  under  consideration,  it  was  held  that  a  lien  of  like 
character  ceased  after  a  year,  '^because  he  (the  lien-holder) 
has  not  done  what  the  statute  declares  necessary  to  continue 
the  lien  in  force  after  that  period.  During  the  year  this 
court  could  continue  the  property  or  keep  its  proceeds  in 
court,  subject  to  the  lien,  if  proper  proceedings  were  taken 
to  enforce  it,  and  might  perhaps  obtain  jurisdiction  so  fsr 
over  the  subject  matter  as  to  order  the  lien  to  be  discharged 
by  payments,  if  it  were  brotight  to  a  dose  within  the  year, 
or  if  proceedings  were  still  pending  for  that  purpose  ;*'  that 
is,  for  the  purpose  of  foreclosing  the  lien  by  an  independent 
suit 

I  cannot  look  upon  the  answer  of  Moore  &  Brothers  as  an 
original  complaint  for  the  purpose  of  foreclosing  their  liena 
Their  answer  simply  advised  the  court  of  the  fact  that  they 
had  some  interest  in  the  n*ortgaged  premises^  which  required 
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le  interposition  of  a  court  of  equity  to  secure  or  preserve. 
[ad  the  original  suit  been  disposed  of  within  a  year  from 
le  date  of  their  lien-notices,  t|ien  their  interest  in  the 
ortgaged  premises  might  have  been  ascertained  and  fully 
Ijudicated,  but  when  lihey  saw  the  time  limited  to  them  by 
itute  rapidly  passing  away  without  any  probability  of  a 
tal  decree  being  entered  in  the  original  foreclosure  suit,  it 
IS  their  duty  to  have  commenced  their  suit  to  foreclose 
3  liens  in  the  manner  and  form  provided  by  the  statute. 
The  demurrer  should  therefore  be  sustained* 


mii  Ckmrt  lor  th*  OoQntr  of  Union;  Vaeatloii  alter  Knr  Tana, 

1871. 

iin>£BBON,  Appellant,  ▼.  MABT  K  LATTGHEBY, 

BeqK>ndefiit 

:8m  ov  Stats  LAnDa— The  veglster  of  state  lands  lor  tlie  Ln 
Grande  District  nets  within  said  district  simply  as  the  agent  or 
Bub-commissioner  of  the  board  of  school  land  commissioners. 
;. — ^He  eannot  nnder  such  a  dedsioiiy  judgment  or  decree  as  eaa 
bo  appealed  from  to  tba  eiieoit  oourts. 

HIS  is  an  appeal  from  the  decision  of  the  register  of  state 
8  for  the  La  Grande  District    The  record,  which  is 

meagre^  exhibits  the  following  facts:  That  on  the  seo- 
day  of  March,  l&Tl,  the  register  issued  two  sununonseSy 
to  S.  Anderson  and  the  other  to,  Mary  E.  Laughery 
aanding  said  parties  to  appear  before  him  on  the 
nth  of  March,  1871,  to  offer  testimony   in  support  of 

respective  rights  to  purchase  from  the  state  of  Oregon 
r.  1  of  S.  E.  i  S.  21,  T.  1.  S.  R  89  E.  The  tract  of 
described  is  situate  in  Union  County,  Oregon,  and 
ihb  eighty  acres.  The  said  summonses  were  duly 
1  upon  each  of  said  parties.  Subpoenas  were  also 
1  upon  several  persons,  to  compel  their  attendance  as 
sses.  The  certified  copy  of  the  register's  journal  entry, 
panying  the  record,  shows  that  the   said   register   or^ 


278  Anderson  v.  Lauohbby.         [8  Oregon 

dered  and  adjudged,  after  hearing  the  proofs  and  argument 
'of  counsel,  that  the  said  Mary  E.  Laughery  was  equitably 
entitled  to  the  right  to  purchase  and  possess  said  tract  of 
land.  From  this  decision,  Anderson  appeals  to  this  court, 
and  this  appeal  Laughery  insists  should  be  dismissed,  and 
therefore  files  motion  to  dismiss  the  same. 

Ellsworth  and  Wilson,  for  the  motion. 

Baker  and  Lichienihaler,  contra. 

MoAbthtjb^  J.  Section  18  of  the  act  to  create  the  office 
of  register  of  state  lands  for  the  La  Grande  District,  and  to 
provide  for  the  disposition  and  sale  of  state  lands,  approved 
October*  26,  1868,  provides,  among  other  things,  that  "ap- 
p^alsin  all'  ooiitested  cases  shall  be  allowed  from  the  de- 
cision of  the  register  to  the  district  court  of  the  county  in 
which  the  \koA  is  situate,  in  the  same  manner  as  appeab 
from  the  courts  of  justiises  of  the  peace."  The  phraseology 
of  the  entire  section,  and  particularly  of  the  part  quoted, 
is  very  peculiar  arid  singularly  inapt,  as  will  plainly  appear 
by  reference  to  Article  VII,  section  1,  of  the  state  oonstita- 
tiouv  That  flection  enumerates  all  the  courts  known  to  the 
judicial  department  of  the  state  and  makes  no  allusion  to 
any  such  tribunal  as  the  "district  court."  It  is  urged  tjiat 
the  legislature  intended  tliat  appeals  should  lie  to  the  circuit 
courts.  However  correct  this  assumption  may  be  in  point 
of  fact  I  do  not  feel  myself  at  liberty  so  to  decide.  If  there 
was  any,  the  slightest,  ambiguity  in  the  language  used,  I 
might,  all  things  considered,  be  strongly  inclined  to  so 
hold;  but  there  is  no  ambiguity  whatever  about  the  expres- 
sion; it  is  very  clear,  though  as  before  remarked,  very 
peculiar.  It  is  an  unfortunate  misnomer  of  the  tribunal 
intended,  residting  probably  from  the  too  hasty  preparation 
and  passage  of  the  act,  and  one  which  I  think  cannot  be  cor- 
rected by  judicial  construction.  Taking  it  for  granted,  how- 
ever, that  the  intention  of  the  legislature  was  that  appeals 
should  lie  to  the  circuit  courts,  another  part  of  the  section  first 
above  cited  erects  an  insurmountable  barrier  in  tibe  padi  of 
legal  administration  of  justice  under  this  legislative  enact- 
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,  for  it  is  provided  that  "the  issue  of  the  trial  in  ihie 
ict  court  shall  he  the  same  as  before  the  register.*' 
provision  limits  the  action  and  the  power  of  the  appel- 
courts  and  binds  them  to  affirm  the  decision  of  the 
ter,  for  it  emphatically  declares  that  "the  issue  of  the 
^'  that  is  to  say,  the  close,  the  end,  the  result,  the  ter^ 
tion  of  the  cause  in  the  appellate  court  ^'shaU  he  the 
as  before  the  register." 

it  assuming  that  section  18  of  the  act  of  the  legislature 
ed  to,  fully  and  clearly  provided  that  appeals  should 
)  the  circuit  courts,  and  that  when  appealed,  all  cases 
d  be  tried  upon  substantially  the  same  issues  presented 
e  the  register,  there  are  other  and  more  cogent  rea- 
which  appear  to  me  to  fully  warrant  the  court  in  swar 
3g  this  motion.  Section  625  of  the  code  of  civil  pro- 
•e  provides  that  "a  judgment  or  decree  may  life 
w^ed  as  prescribed* in  this  title  and  not  otherwise.     An 

affecting  a  substantial  right,  and  which  in  effect  de- 
nes the  action,  suit  or  proceeding,  so  as  to  prevent  a 
nent  or  decree  therein,  or  a  final  order  affecting  a  suV 
al  right  and  made  in  a  proceeding  after  judgment  or 
e  for  the  purpose  of  being  reviewed  shall  be  deemed 
gment  or  decree.'*  The  question,  therefore,  presents 
:  Does  the  decision  of  the  register  in  effect  determine 
ction  or  suit  (if  the  proceeding  before  him  can  be  sO 
I)  SO  afi  to  prevent  a  judgment  or  decree  ?  Clearly  not, 
or  the  following  reasons:  By  examination  of  sections 
7,  11,  12  and  17,  of  the  act  to  create  the  office  of  reg- 
of  state  lands  for  the  La  Grande  District,  etc.,  it  oon- 
ely  appears  that  the  said  register  is  nothing  more  nor 
ian  the  agent  or  sub-commissioner  of  the  board  of 
,  land  commissioners  created  by  act  of  the  legislature, 
ved  October  22,  1864.  By  the  sections  referred  to,  it 
jcted  that  all  applications  for  the  purchase  of  lands  in 
a  Grande  District  are  to  be  made  in  duplicate  and  are 
filed,  the  one  with  the  register,    the    other   with    the 

of  commissioners.  The  said  board  acting  for  the 
and  not  the  register,  makes  and  executes  the  deeds  to 
pplicants,  Ae  register  simply  delivering  them.     It  is 
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also  made  the  duty  of  the  register  to  make  out^  on  the  last 
of  every  month,  full  reports  of  all  his  official  actions^  and 
forwar(^  the  same  to  the  board  of  (KMnmissioners,  and  when 
there  are  adverse  claimants,  although  it  is  incumbent  upon 
the  register  to  take  the  testimony  of  witnesses  ^'and  hear 
and  determine  from  the  testimony  presented,  the  rights  of 
the  respective  parties/'  yet  it  is  especially  enacted  that  ''all 
contested  claims  shall  be  transmitted  to  the  board  of  oom- 
missioners  in  a  special  communication  with  a  brief  state- 
ment of  the  decision  rendered  by  the  register  and  his  reason 
therefor."  From  this  provision  of  the  law  I  am  satisfied 
that  before  the  decision  (so  called)  of  the  register  can  be 
carried  into  effect^  it  must  meet  with  the  sanction  and  ap* 
proval  of  the  board  of  commissioners,  and  such  being  the 
fact,  I  cannot  see  how  a  conclusion  upon  the  testimony 
rived  at  by  him  can  be  what  is  known  to  the  law 
decision,  much  less  a  final  judgment  or  decree  from  which 
an  appeal  would  lie.  In  this  same  connection  it  must  be 
borne  in.  mind  that  the  board  of  commissioners  is  empow- 
ered to  make  rules  and  regulations  for  the  government  of 
the  register's  office,  and  all  his  acts  must  conform  to  sach 
rules. 

In  view  of  these  provisions  of  the  law  I  am  of  opinion 
that  the  register  cannot  render  such  a  decision,  judgment  or 
decree  as  would  answer  the  requirements  of  section  525  of 
the  code.  I  can  reach  no  olher  conclusion  than  that  he 
acts  simply  as  the  agent  of  sub-commissioner  of  tiie  board 
of  school  commissioners,  and  his  acts  being  controlled  bj 
the  rules  and  regulations  of  the  said  board,  and  his  decisions 
(so  called)  being  returned  to  the  said  board  for  its  official 
approval  or  disapproval,  are  not  such  as  can  be  appealed 
from  to  this  court.  They  in  nowise  determine  the  action, 
suit  or  proceeding  so  as  to  prevent  a  judgment,  decree  or 
order  therein,  for,  before  a  final  order  affecting  a  substantial 
right  of  either  of  the  claimants  can  be  made,  the  power  of 
the  board  of  commissioners  must  be  invoked.  It  has  been. 
clearly  pointed  out  that  the  register  is  required  to  submit 
all  contested  cases  to  the  board,  and  by  reference  to  aection 
11  of  the  act  of  the  legislature,  approved  October  22^  1864 
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al  LawBy  p.  886),  it  will  be  found  that  it  Ib  further 
'd  '^that  the  commissioners  may  make  rules  for  the 
tion  of  business  tinder  this  act,  and  shall  decide  all 
ns  about  priority  of  settlement  and  other  disputes 
1  applicants,  and  all  their  acts  and  decisions  shall 
1/*  etc.'  The  board,  then,  being  a  tribunal  whose 
ns  are  final  in  cases  arising  under  the  land  law,  ex- 
greater  power  than  can  be  exercised  by  the  circuit 
for  their  decisions  are  not  final.  For  the  conven- 
f  argument  let  us  assume  that  section  18  of  the  act 
5d  October  26,  1868,  is  in  all  respects  perfect,  and 
y  provides  that  appeals  shall  lie  from  the  register  to 
?uit  courts,  what  weight  can  possibly  attach  to  the 
Qs  of  those  tribunals?  Can  they  bind  the  board  of 
5sioners?  I  think  not.  For  example,  suppose  A. 
are  contesting  before  the  register  the  right  to  pur- 
certain  parcel  of  srate  land,  and  that  the  decision  of 
ister  is  adverse  to  B. ;  B.  appeals  to  the  circuit  court 
J  decision  of  the  register  is  reversed,  it  being  ad- 
that  B.,  and  not  A.,  has  the  right  to  make  the  pur- 
In  the  meantime  the  register,  in  accordance  with 
^,  forwards  his  findings  and  reasons  therefor  to  the 
of  commissioners,  who  approve  the  deoisioin  and 
final  order  in  the  case  affirming  the  right  of  A.  to 
Be,  and  on  that  order  a  deed  is  executed  to  A.  Which 
\e  decisions  prevails?  Most  certainly  that  of  the 
It  is  not  required  to  defer  to  the  decision  of  the 
court,  nor  indeed  is  it  obliged  to  conform  its  acta 
visions  to  any  other  rules  or  regulations  than  those 
5wn  adoption.  The  judgment  of  the  circuit  court, 
re,  carries  with  it  no  force  whatever,  and  although  it 
ar  and  determine  a  case  on  appeal,  it  is  absolutely 
^ss  to  enforce  any  judgment  it  may  render.  It  most 
ly  could  not  set  aside  the  deed  and  enforce  the  rights 
a  a  proceeding  of  this  nature.  Further,  there  does 
)ear  to  be  any  issue  of  fact  or  law  presented  by  the 
to  be  tried  in  this  court  There  are  no  verified 
gs  to  guide  the  court  in  passing  upon  whatever  quea- 
aay  be  presented;  even  the  applications  of  the  re- 
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flpective  parties  do  not  accompany  the  record,  and  it  would  be 
a  very  anomalous  proceeding  in  a  court  of  record,  to  proceed 
with  the  trial  and  investigation  of  a  cause  without  something 
in  the  nature  of  a  pleading  to  limit  the  extent  of  its  inquiries 
jiand  guide  it  in  entering  a  judgment  or  decree* 

From  the  foregoing,  it  follows  that  the  motion  to  dismisB 
should  prevail.    It  is,  therefore,  so  ordered. 


Olrenit  Oourt  for  the  County  of  Wasoo;  Vaeation  after  Jims  lVnii» 

1871. 

JAMES  M.  BIRD,  Petitioner,  v.  THE  COUNTY  OF 

WASCO,  Eespondent 

VOB  OF  Officers. — The  act  of  the  legislature  approved  October  21, 
1864,  in  relation  to  the  fees  and  compensation  of  officers,  etc.,  in 
the  counties  lying  east  of  the  Cascade  range  of  mountains,  ia  an 
original,  independent  act,  and  not  merely  an  amendment  t6  a  pre- 
existing law.. 

SffAOTMENT  AND  KxPEAL. — When  the  legislature  seeks  to  repeal  an  act 
or  to  limit  its  territorial  application,  it  is  not  necessary  to  set 
forth  the  entire  act  or  section,  as  in  cases  of  revision  or  amendme&t. 

LmsiATiVK  PowEB. — Exccpt  in  special  cases,  where  the  c(NistitntioB 
prohibits  it,  the  legislature  may  control  the  unearned  emolumenti 
of  office. 

The  petitioner,  the  sheriflf  of  Wasco  Conn^,  deeming 
himself  entitled  to  additional  compensation  for  certain  ser- 
vices, and  his  claim  therefor  being  denied  by  the  connty 
court  of  Wasco  County,  obtained  a  writ  of  review  to  correct 
the  judgment  of  the  said  court.  The  writ  was  issued  and 
duly  returned  with  the  record  in  the  case.  In  this  court  die 
respondent  demurred  specially,  and  all  the  questions  of  law 
involved  were  raised  by  said  demurrer. 

N,  H,  Gates,  for  petitioner. 

W.  B.  LassweU,  District  Attorney ,  and  /.  O.  Wtbon,  for 
respondent 

MoArthttbu  J.  The  first  question  presented  in  this  case 
is,  does  section   1  of  the   act  approved   October  21,   1864^ 
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to  increase  the  fees  and  coinpensatian  prescribed 
ct  approved  October  24,  1864,  or  was  its  opferation 
to  the  act  approved  January  19,  1855,  which  was  in 
the  time  of  its  passage  and  approval?  On  inves- 
it  will  be  found  that  section  81,  of  chapter  18,  page 
the  general  laws  of  Oregon,  is  the  first  section-  of  the 
•oved  October  21,  1864.  It  provides  that  the  fees 
pensation  of  certain  oflBcers,  including  sheriff,  of 
ties  east  of  the  Cascade  range  of  ngountains,  be 
1  thirty-three  and  one  third  per  centum  in  addition 
jes  allowed  by  law.  The  act  regulating  the  fees  and 
ation  of  officers  then  in  force,  was  approved  January 
).  That  act  was  directly  repealed  by  the  general  re- 
act of  October  17,  1862,  which  took  effect  by  special 
1  from  and  after  May  1,  1865.  On  October  24, 
I  act  to  prescribe  the  fees  of  certain  offioers  and 
was  approved,  and  by  constitutional  operation  took 
January  23,  1865.  The  act  of  January  19,  1855, 
of  October  24,  1864,  being  repugnant^  the  former 
ee  to  the  latter,  and  hence  the  act  of  January  19, 
8  doubly  repealed.  Keeping  in  view  these  facts, 
9cur  to  the  question.  The  solution  thereof  will 
entirely  upon  the  character  of  the  act  of  October 
If  it  be  construed  to  be  an  amendment  to  the 
muary  19,  1855,  then  its  provisions  must- be  con- 
is  confined  to  that  act  alone,  and  the  conclusion 
>peration  ceased  with  the  repeal  of  the  act  to  whid 
in  amendment,  seems  irresistible.  Such  construe 
^ever,   I  do  not  think  can  reasonably  be    placec 

There  is  nothing  in  the  title,  the  preamble,  or  the 
the  act,  which,  in  my  opinion,  warrants  the  con 
hat  it  was  intended  merely  as  an  amendment  to  th( 
anuary  19,  1855.  I  am  of  opinion  that  it  is  an 
independent  act,  and  this  opinion,  I  think,  is  fully 
d  by  the  fact  that  its  provisions  are  made  applica 

counties  organized,  or  to  he  organized,  in  that  por- 
he  state  lying  east  of  the  Cascade  range  of  mount 
1  the  further  fact,  that  the  general  repealing  act^ 
ovided  for  the  repeal  of  the  act  of  January   19, 
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1855,  had  been  passed  nearly  two  years  previous^  It  is 
true  that  it  had  not  taken  effect,  and  was  not  to  take  effect 
until  May  1,  1865^  but  it  seems  to  me  that  in  .the  passage 
of  the  act  of  October  21,  1864,  the  legislature,  under  the 
circumstances,  could  not  have  intended  it  as  an  amend- 
ment to  an  act  the  repeal  of  which  had  recently  been  pro- 
vided for.  If  viewed  as  an  amendment  merely,  it  does  not 
conform  to  section  22,  article  4  of  the  state  constitution, 
and  it  must  therefore  fall.  The  only  construction  that  can 
be  put  upon  it,  to  give  it  force  and  effect,  is  to  consider  it 
an  original,  independent  act.  It  is  a  very  well  settled  rule 
in  the  construction  of  statutes,  that  when  an  act  of  the  leg- 
islature is  ambiguous  upon  its  face,  and  susceptible  of 
different  constructions,  such  construction  as  would  declare 
it  unconstitutional  should  fee  avoided,  when  it  can  be  fairly 
done.  (French  v.  Teschemdker  et  al.,  24  CaL  518.)  It  can 
be  fairly  done  in  this  case. 

.  It  being  determined  that  the  act  of  October  21,  1864,  is 
an  independent  act,  and  not  a  mere  amendment,  is  it  re- 
pealed by  implication,  by  the  act  of  October  24,  1864  ?  It 
is  a  maxim  of  law  that  subsequent  laws  repeal  prior  con- 
flicting ones,  and  keeping  this  in  view,  let  us  examine  the 
two  acts.  The  one  provides  that  the  fees  and  compensation 
of  officers,  in  certain  counties  organized  or  to  be  organized 
in  that  portion  of  the  stat^  lying  east  of  the  Cascade  range 
of  mountains,  shall  be  increased  thirty-three  and  one  third 
per  centum.  It  is  from  its  nature  a  special  law,  though  not 
such  an  one  as  is  prohibited  by  section  23  of  Article  TV  of 
the  state  constitution.  The  other  is  a  general  law  regulat- 
ing the  fees  and  compensation  of  officers,  etc.  They  are  in 
pari  maJberia,  and  are  to  be  taken  as  if  they  were  one  law. 
(Smith's  Com.  761,  sec.  736;  Rexford  v.  Knight,  15  Barbour 
627.)  There  is  no  repugnancy  between  them.  Nothing  in 
either  which  negatives  the  provisions  of  the  other.  Thev 
are  both  affirmative,  and  the  substance  such  that  both  may 
stand  together.  Such  being  the  case,  the  rule  is  that  tho 
latter  does  not  repeal  the  former,  but  they  shall  both  have 
a  concurrent  efficiency.  (1  Blackstone's  Com.  90.)  The 
next  question  is :    What  effect  has  the  act  of  the  legislature 
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I  October  30,  1870  (seseion  laws  1870,  p.  12), 
tion  31  of  chapter  18  of  tlie  general  laws,  heretofore 
This  aet  provides,  that  the  said  section,  ^'so  far  as 
)  applies  to  the  counties  of  Wasco  and  Umatilla,  be 
same  is  hereby  repealed."  It  is  contended  by  couu- 
etitioner  that  this  act  is  unconstitutional,  for  that 
ts  with  section  23  of  Article  IV  of  the  state  conetitu* 
ich  declares,  "that  no  act  shall  ever  be  revised  or 
by  mere  reference  to  its  title,  but  the  act  revised 

I  amended  shall  be  set  forth  and  published  at  full 
If  the  act  attempted  to  ameiid  or  revise  the  law 

>d  before  9am»  was  approved,  the  objection  would 
ounded,  and  under  the  rule  laid  down  in  the  City 
md  V.  Stock,  (2  Or.  69),  it  would  be  fatally  defect- 
;  rule  in  that  case,  however,  does  not  apply.  It  is 
ision  or  an  amendment,  but  a  repeal  of  so  much  of 

II  as  applies  to  Umatilla  and  Wasco  counties. 
3  legislature  seeks  to  repeal  an  existing  act  or  to 
territorial  application,  it  is  not  necessary  to  set 
entire  act  with  the  repealing  clause,  or  with  the 
IS  and  restrictions  affixed  thereto.  The  repeal  of 
can  be  le^Uy  effected  by  an  act  property  referring 
e  sought  to  be  repealed,  and  restrictions  and  Hm- 
in  be  placed  upon  an  existing  law  by  an  act  of  the 
3  properly  designating  the  one  sought  to  be  re* 
Qd  limited,  and  at  the  same  time  clearly  setting 
restrictions  and  limitations.  Hence  the  act  refer- 
e&  not  contravene  the  constitutional  provision,  and 
re  valid.  It  repeals  section  31  of  chapter  18  of 
il  laws,  so  far  as  it  applies  to  Umatilla  and  Wasco 
and  limits  and  restricts  the  application  thereof  to 
counties  lying  east'  of  the  Cascade  range  of  moun* 
iG  question,  whether  the  legislature  could,  under 
n  stances,  legally  pass  an  act  decreasing  or   dimin- 

fees  and  compensation  of  an  officer  during  his 
See,  was  mooted  in  this  case.  It  was  urged  that 
petitioner  took  the  office  of  sheriff,  he  entered  into 
with  the  county  of  Wasco  to  serve  in  that  capacity 
m  of  his  office  for  the  fees   and  compensation   as 
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then  provided  by  law,  and  it  was  contended  Aat  an  act 
passed  diminishing  the  same  contravenes  public  policy  and 
impairs  the  obligation  of  the  contract  An  extended  die- 
oiissicai  of  this  question  is  unnecessary.  That  the  legisla* 
tare  had  the  power  to  pass  the  act  of  October  20,  1870,  I 
have  no  doubt,  for  the  authorities  abundantly  establish  die 
principle,  that  except  in  the  special  cases  where  the  consti- 
tution prohibits,  the  legislature  may  control  the  uneamed 
emoluments  of  office.  (Connor  v.  The  Mayor,  et&.,  of  Nev> 
York.    1  Selden  285  and  authorities  therein  cited-) 

It  follows,  therefore,  that  the  demurrer  ahauld  be  sod* 
tilined,  with  oosts  against  the  ^titioHer* 
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S.  E.  FLEMING  andT.  NEVIL,  Petitioners,  v.  dNCTN"- 
'        '   '  '  NATUS  BILLS,  Sheriff. 

HlBBAS  CoBFUB. — On  Kabwu  eorpua  to  dischai^  from  an  order  hold- 

ing  to  bail,  a  rehearing  of  the  evid^oe  is  not  a  matter  of  conrse. 
PBOCEss. — Informality  in  'the  commitment  will  not  justify  a  diwharge 

when  it  is  in  the  power  of  the  petitioner  to  produce  the  record,  an^ 

he  fails  to  produce  it. 
GKbttokabi.  AS  AjJxasAKT  TO  HABBAft  O0BFU8. — ^A  writ  of  t«Tiew  at 

auxiliary  to  the  writ  of  habeoB  eorpuB  being  granted,  the  court 

refu^  to  rehear  the  witnesses  who  \^^re  examined  before  the  com* 

mitting  magistrate. 
LoTTEBT. — ^A  lottery  is  a  game  of  hazard  in  which  small  sums  are  Ten* 
.    tured  for  the  chance  of  obtaining  greater.     Payment  of  prisBs  in 

money  is  not  essentiaL 
Pbogess. — ^An  order  of  commitment  made  by  a  court  having  jurisdictioDf 
.  is  not  void  because  of  error  of  fact  or  of  law. 

A  WRIT  of  habeas  corpus  having  been  served  on  C.  Bills, 
ehcriff  of  Multnomah  County,  he  returned  the  writ,  stating 
that  the  petitioners  were  held  by  virtue  of  a  commitment 
issued  by  D.  O.  Lewis,  Police  Judge  and  ex-officio  Justice  of 
the  Peace.  The  return  sets  out  a  copy  of  the  commitment, 
which  purports  to  follow  section  403  of  the  criminal  code ; 
biit  in  designating  the  crime  it  uses  the.  words  '^carrying  on 
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."    The  statute^  i^  defining  the  offense,  nBee  the 
'If  any  person  shall  promote  or  set  up  any  lottery 
jy  or  other  valuable  thing — ^    . 
etition  stated  that  the  unprisonment  was  illegal,  in 

The  complaint  does  not  contain  facto  suAcieiut  to  oom-' 

e  offense  charged. 

^he  facts  stated  in  the  co:teplaint  do  not  c6nstitate  an 

-b  A  .... 

•     •  I         •  '  t-        ,  .  .  ' 

'here  was  no  evidence  produced  before  the  AfQie* 
Ice  to  establijsh  the  offense'  chtogedJ  <^   ' 

g  Stout  and  Theodore  ^Burmiatei^,  for  the  peti- 

aid: 

3  wining  to  waive  the  informality  of  the  commit- 

he  case  can  be  heard  on  what  we  deem  its  merits. 

3noe  before  the  magistrate  proved  a  raffle,  but  had 

cy  to  prove  the  existence  of  a  lottery. 

•ve  for  subpoenas,  and  for  the  privilege  of  submit* 

same  evidence  t)iat  was.  submitted    to   the   jua- 

Hbhs,  District  Attorney,  objected 

•tion  was  denied. 

held,  that  a  rehearing  is  not  a  matter  of  course  oif 
'"pus  to  disdiar^  from  an  order  holding  to  bail, 
1  discharge  cannot  be  granted  on  a  habeas  corpus, 

that  the  decision  is  against  the  weight  of  evidence, 
le  circuit  court  or  Judge  should  undertake  to  re- 
le  witnesses  on  such  ground,  it  would  not  be  exer- 
ippellate  or  supervisory  jurisdiction,  but  simply 
I  the  labor  of  the  committing  magistrate  a  second 
e  the  proof  may  be  very  different  to-day  from 
8  on  the  examination. 

itioner^s  counsel  moved  for  a  discharge  for  defects 
mitment:  Held,  That  informality  in  the  commit- 
not  justify  a  discharge  where  it  is  in  the  power  of 
ler  to  produce  the  record  and  he  fails  to  produce 

on  Habeas  Corpus,  ^66  et  96q.) 
itionera  iSien.  produced  a^  certified  copy  of  the 
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justices'  docket^  as  a  foundation  for  leave  to  introduoe  evi- 
dence. 

The  district  attorney  o4i>jected  that  if  the  purpose  was  a 
review,  the  proeeediogs  should  be  regularly  brought  up, 
that  the  judge  might  have  jurisdiction  to  remand  the  case  to 
the  justice  if  error  should  be  found. 

The  objection  was  sustained.    {Id.  S68.) 

The  petitioners  then  asked  and  obtained  time  to  apply 
for  a  writ  of  review,  as  auxiliary  to  the  writ  of  habeas 
corpus. 

Upon  return  of  the  writ  ol  review,  the  docket  entries  dis- 
closed an  order  reciting  a  complaii^t^  and  reciting  that  an 
examination  was  had,  witnesses  of  both  parties  being  ex- 
amined and  a  statement  waived,  and  that  an  order  of  com- 
mitment was  entered  in  regular  form. 

The  petitioners*  counsel  renewed  the  motion  for  leave  to 
examine  the  witnesses  de  novo,  claiming  that  since  the  re- 
peal of  the  law  requiring  the  evidence  to  be  written  there  was 
no  other,  mo^e  of  review. 

The  district  attorney  claimed  that  the  repeal  was  for  the 
purpose  of  preventing  any  re-examination  of  the  evidence. 
Held,  That  the  propbsitioii  to  t«-examine  &A  witaiesses  is 
subject  to  the  objection  that  it  would  not  be  a  review  of 
what  had  been  done  by  the  justice ;  that  there  is  no  issue 
Its  to  what  can  be  proved  at  the  present;  and  that  the 
material  point  relates  to  what  was  done  on  the  examination. 

The  parties  consented  to  proceed  according  to  the  rule 
adopted,  in  cases  of  alleged  error  of  fact,  by  the  circuit 
court  of  the  District  of  Columbia.  The  rule  is  found  in 
Hurd  on  Habeas  Corpus,  page  354.  Under  that  rule  the 
committing  magistrate  made  a  statement  of  what  occurred  on 
the  examination.    (The  oath  was  waived.) 

It  appeared  from  the  statement  of  the  police  judge  that 
the  proofs  before  him  were  to  the  effect  that  the  petitioners 
were  conducting  a  scheme  or  game  operated  by  means  of 
dice  and  a  box  containing  prizes.  The  box  was  divided  into 
compartments;  these  compartments  were  numbered  from 
eight  to  forty-eight  inclusive.  Some  of  these  compartments 
contained  prizes;  others  were  empty  or  blank.     The  game 
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lyed  hj  meass  of  ei^t  dice  thi*own  hj  the  per&on 
086  to  pay  the  specified  sum  for  the  chance  of  wiii- 
prize.  If  Biich  person  threw  a  niunher  eorres^ond- 
h  the  number  of  ^a  compartment  containing  a  prize,  h^ 
entitled  to  a  prize  contained  in  that  compartment^ 
^se  he  received  nothing. 

rence  was  also  made  bj  the  police  judge  to  some 
!e  of  experts  touching  the  meaning  of  the  word 
r." 

case  was  argued  at  lengdi ;  Mr.  Bnrmister  claiming 
3  game  in  question  is  a  raffle  and  not  a  lottery,  and 
trict  attorney  arguing  that  it  is  a  lottery. 

DN^  J.  filed  the  following  opinion: 

4      « 

constitution  of  the  state  prohibited  lotteries  and  th^ 
lottery  tickets,  and  the. statute  makes  a  violatian  ot 
Luse  of  the  constitution  punishable  as  a  felony;  other 
of  chance  forbidden  by  statute  are  declared  misde- 
's.  The  importance  to  the  petitioners  of  this  distinct 
obvioua 

recent  inauguration  of  lotteries  in  a  neighboring 
1  a  scale  of  such  magnitude  and  under  such  specious 
ance  of  morality  and  even  benefaction,  as  to  include 
ite  within  the  circle  of  its  influence  and  make  it  part 
theatre  of  its  practical  operations,  adds  to  the  presr 
erest  and  importance  of  every  question  of  penal,  law 
subject 

16  considerations  have  led  me  to  make  a  careful  ex- 
ion  of  all  the  authorities  presented  by  counsel,  and 
L  others  as  are  accessible,  touching  what  is  treated 
principal  question  in  the  case;  that  is,  wheUier  the 
n  question  is  one  that  is  forbidden  by  the  constitu- 
id  made  punishable  by  imprisonment  in  the  peniten- 

following  definitions  of  the  word  '^lottery*'  have  been 
►wn  by  the  law  writers: 

;ame  of  hazard  in  which  small  soma  are  ventured  for 
ince  of  obtaining  greater.''    (Bell  v.  State,  5  Sneed, 

Oregon— >I9 
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^'A  scheme  for  the  distribution  of  prizes  by  ohance." 
Bouv.  Law  Die    (Webster  also  uses  the  same  words.) 

''A  game  wherein  a  person  paying  money  becdmes  en- 
titiied  to  money^  or  some  other  thing  of  value,  on  oontm- 
gencies,  to  be  determined  by  lot  east  by  the  managers  of 
the  game."  2  Bishop  Cr.  L.  s.  946.  Mr.  Bishop  says: 
'^This  definition  has  not  been  laid  down  in  words  by  the 
tribunals." 

"Payment  of  prizes  in  money  is  not  essential  to  a  lotteiy.*^ 
(3  Seld.  237.)  "The  art  union  scheme  is  a  lottery."  (Id. 
239.) 

Bouvier,  in  his  dictionary,  under  the  title  "Oaming/'  says: 
"There  are  some  games  which  depend  altogether  upon  skill, 
others  upon  chance,  and  some  others  are  of  a  mixed  nature. 
Billiards  is  an  example  of  the  firsts  lottery  of  the  second, 
and  backgammon  of  the  last." 

The  petitioners  claim  that  the  game  or  scheme  here  pre- 
sented differs  from,  and  lacks  the  essentials  of  a  lotteiy  in 
these  particulars:  First,  in  this  game  the  person  paying 
the  money  casts  the  lot;  Second,  a  scheme,  or  game  is  not  a 
lottery,  unless  all  the  ticket  holders,  or  all  the  persons  pay- 
ing money,  taken  collectively,  have  a  certainly  that  some 
one  or  more  of  their  number  will  gain  the  prize  or  prizes 
hazarded.  They  rely  particularly  on  the  definition  given  by 
Bishop. 

I  have  examined  most  of  the  authorities  cited  by  Bishop, 
and  I  do  not  find  it  laid  down  that  the  lot  must  be  achuilly 
cast  or  drawn  by  the  managers  of  the  game,  or  that  a  personal 
participation  by  the  party  paying,  such  as  drawing  a  num- 
ber with  his  own  hand,  would  so  change  the  character  of  the 
scheme  that  it  would  not  be  a  lottery. 

These  citations  are  (3  Seld.  228.  and  240;  13  Barb.  577; 
2  Denio,  88 ;  2  Mill,  128 ;  8  Zab.  466 ;  6  Rand.  652. and  715.) 

Hiere  is.  some  reason  drawn  from  the  definitions  cited  to 
think  that,  if  throwing  the  dice  is  an  exhibition  of  skill  on 
the  part  of  the  person  who  pays  for  the  chance,  the  cir- 
cumstance is  material — for  it  seems  essential  to  constitute  a 
lottery  that  the  scheme  should  not  be  a  game  of  skill.  But 
ia  the  throwing  of  tb&  dice  in  an  honest  manner  an  eihibi- 
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F  skill  ?  I  think  that  mode  is  selected  an  the  theory 
16  residt  of  a  fair  throw  of  the  dice  is  wholly  a  matter 
Qce.  Nor  do  I  find  any  adjudication  to  the  effect 
scheme  is  not  a  lottery,  unless  each  holder  of  a 
,  or  all  of  them  collectively,  has  a  certainty  that  a 
►r  prizes  will  he  gained  hy  some  one  of  their  nnmber. 
IS  is  claimed  that  the  word  "distribution,**  used  by 
r  and  Webster,  tends  to  such  an  inference,  it  is  cer- 
not  a  necessary  deduction  from  the  language  of  their 
on. 

cheme  for  the  distribution  of  prizes  by  chance"  may 
)  for  distributing  them  all  at  one  time  or  at  several 
ibsolutely  to  one  &et  of  persons  or  conditionally  to 
;  or  class.  It  may  allow  one  person  to  exhaust  all  his 
,  before  other  persons  accept  a  chance,  and  still  the 
is  within  that  definition. 

)  no  adjudication  has  been  found  directly  in  opposi- 
the  decision  of  the  police  judge,  that  decision  should 
"eversed,  unless  some  sotmd  reason  is  found  elsewhere 
ling  that  he  is  in  error. 

American  Cyclopaedia  thus  defines  lottery:  "A  gam- 
iract,  by  which,  for  a  valuable  consideration,  one 
favor  of  the  lot  obtain  a  prize  of  a  value  superior 
mount  or  value  of  that  which  he  risks."  The  writer 
Tn  its  best  and  most  frequent  application,  the  word 
3  those  schemes  of  tiiis  nature  which  are  conducted 
le  supervision  and  guarantees  of  government." 
ame  work  continues :  "Two  kinds  of  lottery  may  be 
ished.  The  Genoese  or  Numerical,  and  the  Dutch 
J  lottery."  This  work  describes  the  former  as  a 
yy  which,  out  of  ninety  consecutive  numbers,  five 
»  selected  or  drawn  by  lot.  "The  players  fixed  upori 
lumbers,  wagering  that  one,  two  or  more  of  them 
)  drawn  among  the  five,  or  that  they  would  appear  in 
I  order." 

5  Dutch  or  Class  lottery  the  author  says:  "In  tliis 
lie  number  and  value  of  the  prizes  are  regularly 
1,  all  the  ticket  holders  are  interested  at  once  in 
and  chance  determines  whether  a  price  or  a  blank 
to  a  given  nimiber.'' 
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The  position  taken  by  the  petitioner's  counsel  is,  substan- 
tially, that  no  scheme  is  a  lottery  unless  it  ccHnes  within  the 
last  definition. 

What  is  called  the  Genoese  lottery  certainly  does  not 
oome  nearer  to  what  is  claimed  by  the  defendant's  oounsel 
as  indispensable,  than  does  the  scheme  presented  in  this 
case.  In  the  Genoese  lottery  it  is  not  essential  that  tiiere 
should  be  tickets  or  ticket-holders,  or  that  a  given  number 
of  chances  should  be  taken,  nor  that  the  holders  of  chances 
should  have  a  certainty  that  a  prize,  or  anything  of  value, 
would  be  gained  by  one  or  more  of  their  number,  or  that 
there  should  be  more  than  one  person  at  the  time  betting  (ff 
venturing  money  against  the  managers  of  the  game. 

From  my  examination  of  the  case  I  tun  not  prepared  to 
say  that  the  committing  magistrate  erred  in  holding  the 
game  in  question  to  be  a  lottery.  I  cannot,  therefore,  upon 
the  writ  of  review^  reverse  his  decision.  The  record  dis- 
closes sufBcient  to  cure  the  alleged  defect  of  form  in  the  com* 
mitment     (Hurd  on  Habeas  Corpus,  353.) 

When  the  charge  was  duly  presented,  and  the  defendants 
were  brought  before  the  magistrate,  the  magistrate  had  ju- 
risdiction to  proceed  witii  the  examination,  and  to  decide 
every  question  of  fact  or  law  that  was  presented,  including 
making  the  order  of  commitment  Such  an  order,  made 
by  a  court  having  jurisdiction,  is  not  void,  even  though  it 
may  be  voidable,  because  of  error  of  fact,  or  of  law,  but  the 
imprisonment  is  legal  until  the  order  is  set  aside,  conse- 
quently the  petitioner  is  not  entitled  to  be  discharged  solely 
for  informality  in  the  commitment 

If  I  was  satisfied  that  the  order  was  erroneously  made,  it 
would  be  my  duty  to  reverse  it  But  I  am  not  satisfied  that 
such  is  the  case,  and  most  deny  the  petition. 
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reuit  Court  for  Mnltnomah  Gotmty,  JanuaTy  Term,  1871. 

le  Matter  of  the  Petition  of  T.  J.  CABTEE^  to  take 
testimony  de  bens  esse. 

NT  DE  Bene  Esse — Notice. — ^The  petition  in  a  proceeding  to 
»etuate  testimony,  is  addressed  to  the  discretion  of  the  court  or 
^e;  and  under  peculiar  circumstances^  notice  to  the  adverse 
7  was  required. 

This  proceeding  should  not  he  resorted  to  merely  to  ascertain 
t  an  adverse  witness  will  testify.  * 

I  being  a  proceeding  to  perpetuate  testimony,  the  peti- 
5sented  the  following  statement: 
the  testimony  of  Green  C.  Davidson,  and  of  a   per- 
led  Joseph  Thomas,  who  reside  at  Fairfield,  in   Mar- 
jnty,  Oregon,  is  and  will  be  material  to  the  defense 

•  petitioner  in  said  action.  That  the  question  in- 
in  said  action  is,  and  will  be,  whether  or  not  said 
Thomas,  so  called,  is  the  heir-at-law  of  one  Finice 
\y  called  Finice  Caruthers,  late  of  Ifnltnomah  Coun- 
ased. 

That  the  facts  expected  to  be  proved  by  Green   C. 

m  are,  that  the  man  called  Joseph  Thomas  is  not  an 

law  of  Finice  Thomas,  commonly  called  Finice  Ca- 

That  he  is  not  the  father  of  said  Finice,  and  that 

Thomas  is  an  assumed  name,  and  not  his  real  name ; 

•  with  other  facts  and  circumstances  tending  to  prove 
n  facts  expected  to  be  established. 

That  the  fact  expected  Uyhe  proved  by  said  Joseph 
,  so  called,  is  that  he  is  not  an  heir-at-law  of  Finice 
,  commonly  called  Finice  Caruthers;  also,  that  he 
--er  married  to  Elizabeth  Caruthers,  and  that  he  is 
father  of  Finice  Thomas  aforesaid,  nor  the  person  he 
sonted  to  be;  also,  to  prove  by  him  the  place  of  his 
nd  who  were  his  father  and  mother,  and  the  place 
csidonce,  and  his  acquaintances,  or  some  of  them, 
of  said  places,  together  with  other  facts  and  circum- 
tending  to  show  the  main  facts,  expected  to  be  e»- 
1  as  above  stated. 


2&4  In  the  matteb  of  T.  J.  Cartbe.     [3  Oregon 


That  the  persons  claiming  the  said  lands  adversely  to 
your  petitioner,  and  who  will  be  adverse  parties  in  said  ac- 
tion, are  George  Pease,  W.  C.  Johnson  and  F.  O.  McCown, 
who  reside  in  Clackamas  County,  Oregon. 

That  said  Davidson  is  between  fifty  and  sixty  years  of 
age,  and  resides  out  of  the  jurisdiction  of  this  court;  and 
Joseph  Thomas,  so  called,  is  over  sixty  years  of  age,  and  re- 
sides out  of  the  jurisdiction  of  this  court,  and  is  very  infirm, 
and  is  likely  to  die  at  any  time. 

Wherefore  your  petitioner  prays  for  an  order  allowing  the 
examination  of  said  witnesses  at  as  early  a  day  as  your  honor 
may  deem  proper,  to  the  end  that  the  testimony  of  said  wit- 
nesses may  be  perpetuated,  and,  as  in  duty  bound,  your  peti- 
tioner will  ever  pray. 

W.  C.  Johnson,  Geo.  A.  Pease  and  F,  O.  McCown  op- 
posed the  petition,  and  filed  an  affidavit  to  the  effect  that 
the  said  two  lots  are  a  part  of  the  estate  of  Finice  Thomas, 
deceased,  commonly  known  as  Finice  Caruthers,  and  is  of 
the  value  of  about  $200.  That  D.  B,  Hannah,  Charles  IL 
Garter,  and  others  who  are  named,  claim  the  whole  of  said 
estate,  basing  their  claim  on  the  allegation  that  Joseph 
Thomas,  the  father  of  said  Finice,  died  before  the  death  of 
his  said  son,  and  that  the  parties  last  aforesaid  have  been 
and  still  are  in  possession  of  the  lands  belonging  to  the  said 
estate.  That  said  Johnson,  Pease  and  McCown  claim  to  be 
owners  of  the  whole  of  said  estate,  under  the  allegation  that 
Joseph  Thomas  survived  his  said  son,  and  has  conveyed  the 
said  lands  of  said  estate  to  them. 

The  affidavit'  proceeds  with  a  statement  of  facts  tending 
to  show  that  said  two  lots  were  conveyed  to  said  T.  J.  Car- 
ter, to  enable  him  to  make  this  application,  and  that  the 
real  object  of  the  petitioner  is  not  to  perpetuate  testimony, 
but  to  ascertain  what  the  witnesses  will  tesify,  in  order  to 
prepare  for  the  trial  of  a  cause  now  pending  in  this  court,  in 
relation  to  the  title  to  all  the  lands  constituting  said  estate, 
in  which  cause  said  D.  B.  Hannah,  Charles  M,  Carter,  and 
others  aforesaid  are  plaintiffs,  and  said  Johnson,  Pease  and 
McCown  are  defendants;  and  to  compel  the  grantor  of  said 
Johnson,  Pease  and  McCown  to  disclose   their   defense    in 
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id  suit)  and  to  disclose  the  facts  within  his  knowledge, 
t  his  will  and  in  advance  of  taking  his  testimony  in  the 
st  mentioned. 

i  petitioner  also  filed  affidavits  showing  that  the  fail- 
f  proceedings  upon  two  orders  previously  made  in 
of  this  petitioner  on  the  same  subject;   was  not   ocea- 

by  his  fault  or  neglect^  and  stating  that  the  petitioner 
no  part  of,  pr  interest  in  the  tract  of  land  mentioned 

counter  affidavit,  except  the  two  lots  mentioned  in 
itition;  and  that  the  other  persons  mentioned  in  said 
dt  were  not  owners  of  any  interest  in  said  two  lots, 
the  adverse  parties  had  control  of  the  witness,  Thomas, 
ould  not  allow  petitioners  to  see  him.  A  deed  was  also 
ced  conveying  the  two  lots  to  the  petitioner  for  a  con- 
tion  of  $200. 

0.  Oibhs,  for  the  petitioner,  urged  that  a  petitioner 
omplies  with  tilie  statute  is  entitled  to  the  order  as  a 
r  of  right.  That  the  discretion  mentioned  in  the 
e  relates  to  designating  the  person  who  shall  act,  and 
)  time  and  place,  and  the  notice.  That  if  the  adverse 
»s  are  correct  in  holding  that  granting  the  order  is 
stionary,  the  truth  will  not  harm  them,  and  if  the  said 
las  is  an  imposter,  it  is  the  greatest  injustice  that  the 
oner  should  be  debarred  from  seeing  him,  or  from  oom- 
g  him  to  communicate  the  truth  as  to  the  place  of  his 
hb  alleged  marriage,  and  his  history  generally.  That  if 
idge  is  to  exercise  a  discretion,  it  is  within  the  knowl« 
of  the  couirt  that  tide  adverse  party  claim  that  said 
kas  is  the  father  of  Finice  Carutiiers>  alias  Finioe 
Las,  and  the  petitioner  is  entitled  to  know  the  nature  of 
stimony,  in  order  to  know  how  to  meet  the  evidence  that 
be  adduced  against  the  petitioner.  That  the  anticipated 
oversy  is  not  sham,  but  is  reaL 

H.  Mitchell  and  8.  Hudai:,  contra. 

le  material  statements  of  the  affidavits  of  W.  C.  JciiDr 
ire  not  denied.  It  is  evident  that  this  proceeding  is 
be  purpose  of  compelling  a  disclosure  of  evidence 
itory  to  another  case.    The  order  rests  in  the  discre- 
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tion  of  the  judge,  and  it  should  not  be  granted  unless  the 
judge  is  satisfied  that  the  real  purpose  of  the  petitioner  is  to 
perpetuate  testimony. 

Upton,  J.  filed  the  following  opinion,  denying  the  order. 

Where  a  statute  provides  that  a  court  under  given  cir- 
eumstances  may  make  a  specified  order,  it  sometimes  im- 
ports an  absolute  duty  to  make  the  order.  In  such  cases 
it  is  said  *'may"  is  construed  to  mean  "shall/'  Where  the 
intention  is  not  only  that  the  court  may  make  the  order,  but 
also  that  the  suitor  may  of  right  demand  it,  the  right  of  the 
suitor  implies  a  duty  of  the  court  Where  a  matter  becomes 
a  right  of  a  suitor  it  is  no  longer  within  the  discretion  of 
the  court. 

Upon  the  previous  applications,  I  was  under  the  impres- 
sion that  the  statute  for  taking  evidence  de  bene  esse  was  of 
that  character ;  my  attention  not  being  called  to  the  peculiar 
wording  of  the  last  clause  of  section  849. 

It  is  there  unequivocally  shown  that  the  court  or  judge 
is  called  upon  to  exercise  a  discretion;  although  the  words 
of  the  first  clause  of  the  same  section,  if  that  clause  stood 
alone,  would  import  that  a  petitioner  filing  the  prescribed 
verified  petition  could  claim  the  order  as  a  right  It  was 
my  impression  at  the  time  of  making  the  previous  orders, 
that  the  discretion  of  the  judge  was  limited  to  the  question 
whether  the  facts  enumerated  in  the  statute,  appeared  from 
an  inspection  of  a  duly  verified  petition. 

But  the  statute  provides  that,  where  these  facts  do  ap- 
pear, "the  judge  may  thereupon  in  his  discretion  make  an 
order  allowing  the  examination,  prescribing  the  place  thereof, 
and  how  long  before  the  examination  the  order  and  notice 
of  the  time  and  place  thereof  shall  be  served.'' 

This  language  does  not  import  a  discretion  as  to  the  time, 
place  and  notice  only.  But  the  judge  may,  in  his  discretion, 
make  or  deny  the  order.  This  is  not  an  arbitrary  power  to 
grant  or  refuse,  as  may  be  mast  pleasing  to  the  judge,  but 
it  is  a  judicial  discretion  to  be  exercised  according  to  the 
principles  of  equity  for  the  benefit  and  protection  of  parties 
interested. 
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I  not  called  tipon  to  decide  whether,  upon  a  first  ap- 
n,  an  adverse  party  would  be  eii titled  to  file  affidavits 
>sition  to  the  petitiony  or  whetiier  a  notice  to  the  ad<« 
arty  on  a  first  application  could  properly  be  ordered, 
ed  the  making  of  a  third  application  a  sufficient  res-* 
•  requiring  the  notice  and  permitting  counter  affida- 
Although  the  petitioner  has  exonerated  himself  from 
arge  of  negligence  in  regard  to  the  former  proceed- 
think  I  am  called  upon  by  the  present  condition  of 
e  to  look  into  the  counter  affidavits, 
e  of  the  positions  assumed,  and  some  of  the  state- 
made  by  the  petitioners'  counsel  in  the  argument^  ob> 
he  necessity  of  passing  upon  questions  of  fact  in  x^ 

0  the  objects  for  which  the  petition  is  presented, 
charges  that  the  witness  Thomas,  upon  whose  petr* 
identity,  as  the  alleged  father  ct  Finiee  Oaruthers, 
is  the  title  of  a  vast  estate  of  which  these  two  lots 
L  part,  has  conveyed  his  interest  to,  and  is  under  the 
lal  influence  and  control  of  the  parties  adverse  to  the 
►n,  and  that  they  persistently  deprive  the  petitioner  of 

to  the  witness.  That  it  would  be  hazardous  for  par- 
>  the  equity  suit  to  take  said  Thomas's  deposition  and 
nake  him  their  witness  in  the  important  matter,  witk- 
rat  knowing  the  nature  of  his  testimony.  And  he  ar- 
from  these  facts  that  justice  requires  that  this  order 

1  be  made  to  enable  the  petitioner  to  discover,  or  rather 
npel  a  discovery  of,  the  facts  within  the  knowledge  of 
itness  Thomas. 

hink  it  sufficiently  appears  from  these  admissions  and 
lapers  on  file,  that  the  leading  object  of  this  proceed- 
J  to  ascertain  what  the  witness  Thomas  will  testify,  with 
w  to  prepare  to  meet  and  controvert  his  statements^ 
T  than  for  the  purpose  of  perpetuating  the  evidence  he 
depose. 

le  object  of  the  statute  is  to  enable  a  party  to  perpetuatB 
nony,  and  it  would  be  an  abuse  of  the  discretion 
d  in  me  if  I  should  knowingly  pervert  the  object  of  llio 
ite,  and  make  it  subserve  a  purpose  the  legislature  never 
ided. 
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If  I  am  correct  in  these  ooDclusions  of  fact^  the  effect  of 
granting  the  prayer  of  the  petition  would  be  to  make  the  or- 
der operate  as  a  habeas  corpus  to  bring  a  person  before  a  tri- 
bunal without  such  a  showing  as  would  authorize  that  writ, 
and  to  compel  the  party  to  appear,  under  an  assumption  that 
the  object  is  to  perpetuate  testimony,  when  the  real  object  is 
quitip  different  Such  a  proceeding  is  not  contemplated  by 
this  statute,  and  it  would  be  a  violation  of  those  personal 
rights  that  should  be  protected  by  the  law. 

If  I  thought  this  proceeding  was  had  for  the  purpose  of 
perpetuating  testimony  essential  to  the  protection  of  the  pe- 
titioner in  r^ard  to  the  two  lots,  and  that  that  was  the  lead- 
ing motive  in  making  the  applicaticm,  I  would  feel  bound  to 
grant  the  order  without  regard  to  the  effect  it  might  have 
upon  other  parties  or  in  another  case.  But  under  the  cireanh 
stances  disclosed,  I  am  satisfied  the  order  should  be  denied. 


OUrenit  Oonrt  for  Multnomah  County,  Febnuuy  Tarm,  187L 


H.  C.  DRAT  y,  C.  CEICH. 


6PX0IAL  VjBRDiOT. — (A  Special  verdict  is  that  by  which  the  Jury  And  the 

facts  only. 
iDBit — ^EFFBCr  or. — ^Where  the  yerdict  waa  such  aa  to  show  that  the 

jury  did  not  intend  to  ftnd  a  general  verdict,  and  the  court  in  ren* 

dering  judgment  treated   it  aa   a  general  verdict,   the   judgment 

was  set  aside. 
Judgment — Cbbtaintt. — When  a  judgment  is  rendered,     the     reeord 

should  show  unequivocally  what  matters  have  been  adjudicated. 

Thb  facts  are  stated  in  the  opinion  filed  in  the  causew 


0.  P.  Mason,  for  the  petitioner. 

Caples  &  Moreland,  for  the  respondent 

Upton,  J.    A  writ  of  review  was  issued  on  petition  of  the 
plaintiff  directed  to  the  defendant^  who  is  a  justice  of  the 
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e,  for  the  purpose  of  reviewing  proceedings  had  before 
in  an  action  entitled  Irwin  Burke  v.  H.  C.  Dray. 
I  that  action  the  plaintiff,  Bnrke,  sued  to  recover  pes- 
on  of  a  tract  of  land.  The  answer,  among  other  things, 
ip  in  substance  that  the  defendant  had  leased  the  prem- 
from  the  plaintiff  for  one  year,  to  be  farmed  or  worked 
im  for  a  share  of  the  crops.  That  after  the  expiration 
le  year,  he  had  continued  in  possession  with  the  consent 
le  plaintiff,  Burke,  for  some  months,  during  which  time 
lad  sown  crops  thereon,  with  like  consent,  which  crops 
t  then  growing;  the  defendant  claiming  that  the  lease 
still  in  force,  and  that  he  was  still  tenant  of  the  prem- 
f  rom  year  to  year,  and  had  a  right  to  remain  in  posses- 

he  cause  was  tried  before  a  jury,  who  rendered  the  fol- 
Qg  verdict: 

^e,  the  jurors,  give  verdict  for  plaintiff,  claiming  the 
ndant's  right  to  have  free  access  to  the  premises  now  in 
ate,  to  harvest  or  gather  any  crops  or  produce  of  the  soil 
ted  or  sown  by  said  defendant  before  service  of  notice 
lit  the  said  premises  now  in  dispute ;  that  said  defendant 

quietly  deliver  up  to  said  plaintiff  the  possession  of 
premises  without  delay." 

hereupon  the  court  rendered  a  judgment  for  the  restita- 
of  the  premises  to  the  plaintiff,  and  for  oost& 
jveral  errors  are  assigned,  but  the  only  assignment  neces- 
to  be  now  considered,  presents  the  question  whether  the 
t  erred  in  receiving  the  verdict  and  rendering  judgment 
I  it. 

is  claimed  in  favor  of  this  proceeding: 
t     That  this  is  substantially  a  special  verdict  which  was 
in  the  province  of  the  jury  to  render, 
[.     That  if  an  error  was  committed,  no  substantial  right 
le  defendant  has  been  disregarded  or  prejudiced. 
I.      That  there  is  suflScient  in  the  verdict  to  warrant  a 
ment  of  restitution,  and  that  all  other  parts  may  be  re- 
d  as  surplusage. 

the  jury  had  presented  conclusions  of  fact,  such  as  a 
b  could  act  upon  in  determining  the  law  of  the  case, 
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their  verdict  might  be  treated  as  a  special  verdict.  But 
here  there  is  nothing  of  that  kind  except  that  part  which 
might  be  construed  as  a  general  verdict  All  else  is  conclus- 
ion of  law,  or  of  law  and  fact  ^'A  special  verdict  is  that 
b;  which  the  jury  find  the  facts  only,  leaving  the  judgment 
to  the  court"  There  is  no  part  of  the  special  finding  that 
is  of  this  character. 

There  is,  probably,  that  in  the  finding  which,  if  standing 
alone,  the  court  might  treat  as  a  general  verdict  But  it  is 
obvious  that  the  jury  did  not  intend  to  render  a  general  ve^ 
diet  for  the  plaintiff,  without  restriction  or  limitation.  On 
the  contrary,  if  this  finding  be  compared  with  the  pleadings, 
it  will  be  seen  that  the  jury  considered  the  defendant  right- 
fully in  possession  when  the  crop  was  sown;  that  is,  after 
the  termination  of  the  first  year  of  the  tenancy. 

If  error  exists,  it  is  one  that  affects  a  substantial  right; 
the  judgment  is  ihe  same  that  would  have  been  rendered  on 
a  general  verdict  for  the  plaintiff,  and  it  is  impossible  to  con- 
strue the  language  employed  by  the  jury  as  expressing  an 
intention  to  find  for  the  plaintiff  generally;  we  cannot  deduce 
from  the  case  that  the  jurors  would  have  agreed  to  a  verdict 
for  the  plaintiff  containing  no  such  reservations  as  they  have 
attempted  to  make. 

Another  reason  against  allowing  the  judgment  to  stand 
is,  that  the  verdict  is  not  sufficiently  certain  to  stand  as  a  fi- 
nal decision  of  the  special  matters  with  which  the  verdict 
deals.  It  leaves  it  tp  be  determined  hereafter  tvhat  crops 
were  "sown  before  service  of  notice,'*  and  it  attempts  to  pass 
upon  matters  not  in  issue.  It  is  of  the  gravest  importance 
that,  when  a  final  judgment  is  rendered,  the  record  shall  be 
definite  and  certain,  and  show  unequivocally  what  matters 
have  been  adjudicated,  and  that  the  decision  shall  be  a  final* 
ity  in  regard  to  the  matters  in  issue. 

Any  attempt  to  sustain  such  a  departure  from  the  rale  as 
is  here  presented,  could  scarcely  fail  to  involve  tiie  parties 
in  greater  uncertainty  and  difficulty  than  existed  at  the  oom- 
ixiencement  of  the  action. 

Let  the  judgment  be  reversed  and  the  cauae  remanded  for 
a  new  trial  in  the  justice's  court 
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drcoit  Court  for  Multnomah  Coniity»  Pebniury  Tenn,  1871. 

GEO.  A.  PEASE  v.  DOLPHUS  B.  HANNAH. 

EJXCTncENT — ^PiJBADiNO. — ^Ih  an  action  for  the  recovery  of  the  poseession 
of  real  property,  it  1b  not  neeessary  for  the  plaintiff  to  set  out  hie 
monimenta  of  title. 

Idxic. — Where  a  defendant  set  up  a  title  in  himself  to  an  undiyided 
interest,  he  was  required  to  specify  what  interest  or  share  he  owns. 

Bbdundahot. — On  motion,  redundant  matter  was  stricken  out. 

,  Mitchell  &  Dolph,  lot  the  plaintiff. 
,  Wait  <6  Oibhs,  for  the  defendant 

The  plaintiff  brings  his  action  to  recover  an  undivided 
half  of  the  premises  in  question,  known  as  the  Caruthers  es- 
tate. He  alleges  ''that  he  is  the  owner  in  fee  simple  of  the 
undivided  half'  of  the  premises;  (describing  the  land) ;  and 
adds  that  he  ''has  been  such  owner  since  the  fifteenth  day  of 
September,  1870,  by  the  following  chain  of  title,"  and  pro- 
ceeds to  set  out,  according  to  their  legal  effect^  the  muniments 
of  his  title.  He  alleges  that  "the  remaining  one-half  of  said 
real  property  is  owned  by  W.  C.  Johnson  and  F.  O.  McCown, 
w)io  are  tenants  in  common  with  the  plaintiff  in  the  whole 
of  said  real  property;"  that  he  is  entitled  to  the  possession 
thereof,  and  that  the  defendant  is  wrongfully  in  possession 
and  wrongfully  withholds  the  same. 

The  defendant  moved  to  strike  out  that  portion  of  the  com- 
plaint relating  to  the  plaintiff's  chain  of  title,  and  the  mo- 
tion was  granted. 

The  defendants  filed  an  answer  denying  the  allegations  of 
the  complaint,  and  for  further  answor  stating:  "That  the 
defendant  is  rightfully  in  possession  of  the  land  specified  in 
the  said  complaint,  and  that  he  is  the  owner  in  fee  simple 
absolute  of  an  undivided  interest  therein  of  the  value  of  ten 
thousand  dollars  and  upwards;"  that  certain  other  parties, 
whom  he  names,  are  owners  of  an  undivided  interest  there- 
in,  and  that  the  heirs-at-law  of  Finice  Thomas,  deceased,  "are 
the  other  owners  of  undivided  interests  of  the  real  property 
q)ecified  in  said  eomplaiuf 
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This  further  answer  the  plaintiff  objects  to,  and  moves 
that  it  be  made  more  specific  as  the  quantity  and  amount  for 
which  the  defendant  defends,  and  as  to  the  nature  of  his  es- 
tate. 

The  answer  also  set  out  the  following: 

^The  claim  of  the  said  plaintiff  to  an  undivided,  half  of 
the  land  specified  in  said  complaint  is  wrongful  and  fraud- 
ulent in  whole,  and  in  part  in  this>  that  the  said  plaintiff 
pretends  that  the  person  through  whom  alone  he,  the  said 
plaintiff,  so  claims,  is  the  father  and  heir-at-law  of  the  said 
Finice,  deceased,  when  in  truth  and  in  fact  such  person  is 
an  imposter,  and  is  not  the  father  or  heir-at-law  of  said  Fi- 
nice, deceased,  and  never  had  any  interest  in  any  of  die  land 
specified  in  said  complaiiit." 

This  the  plaintiff  moved  to  strike  out,  as  sham  and  irrele- 
vant 

The  motion  to  make  more  specific^  and  the  motioii  to 
out^  were  granted. 


Ctrenit  Court  for  Mnltnomah  Covinty,  Norember  Tsmiy  1871. 


F.  O.  McCOWN  et  aL  v.  D.  B.  HANITAH  et  aL 


JoonxBB  OF  CoTBNANTS. — In  an  action  for  the  possession  of  land  the  de- 
fendant claimed  for  himself  and  others,  his  cotenants;  allq^ing 
that  he  was  owner  of  an  undivided  fifth  of  the  parcel,  and  claiming 
to  be  entitled  to  the  poesession  of  one  fifth  in  his  own  right,  and 
to  the  four  fifths  as  cotenant  with  his  said  tenants  in  eommoii: 
Held,  that  the  answer  was  defective  in  not  giving  the  names  of  the 
alleged  tenants  in  common. 

Kbw  Pabttes. — ^The  names  of  the  alleged  tenants  in  common  of  the 
defendant  being  set  out  in  the  amended  answer,  leave  was  granted 
to  amend  the  complaint  and  to  make  them  defendants.  The  mo- 
tion of  one  of  those  cotenants,  that  the  action  be  dismissed  as  to 
her,  without  prejudice,  was  oyerruled. 

ConxnvuANCE. — ^An  issue  of  fact  being  joined  as  to  some  of  the  defend- 
ants, but  aa  to  others  the  cause  not  being  at  issue  on  a  qnestico 
of  fact,  the  plaintiff  submitted  a  motion  to  continue  for  the  term 
because  of  the  absence  of  witnesses,  no  motion  being  ytlt  made  to 
set  the  case  down  for  trial;  Held,  that  the  motiaB.  mm  premataTe^ 
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MUchell  £  Dolph,  Johnson  <&  McGoum,  for  the  plaintiff& 

Aaron  E.  Wait,  A.  G,  Gibbs  and  HUh  Thayer  &  WiUiamM, 
for  the  defeiadants,  D.  B.  Hannah  et  al* 

Wm.  Strong,  for  the  defendants^  Caroline  Worth  et  aL 

This  is  an  action  for  an  undivided  fourth  of  the  tract  of 
land  known  as  the  Caruthers  trad  The  parcel  was  originally 
six  hundred  and  forty  acres ;  a  portion  of  it  has  been  sold  at 
administrator's  sale  as  city  lots,  and  the  action  is  for  the  res- 
idue. The  plaintiff  alleges  that  he  is  owner  in  fee  of  one 
undivided  fourth  of  the  premises,  that  W.  C.  Johnson  and 
James  Moore  are  owners  in  fee  of  three  fourths,  and  tenants 
In  conunon  with  him  of  tlie  whole  premises,  that  said  John- 
son  so  owns  an  undivided  fourth  and  said  Moore  and  others 
an  undivided  half  thereof.  That  the  plaintiff  is  entitled  to 
the  possession  thereof,  '^and  that  the  defendant,  D.  B.  Han- 
nah, wrongfully  withholds  the  same  from  him,  the  said  plain- 
tiff, to  his  damage  in  the  sum  of  $500.'' 

The  defendant,  D.  B.  Hannah,  answered,  alleging  that  he 
and  certain  persons  other  than  those  mentioned  in  the  com- 
plaint were  tenants  in  common  of  the  said  premises  and 
owners  thereof  in  fee.  That  the  said  Hannah  was  owner  in 
fee  of  one  undivided  fifth  of  said  premises,  and  that  his  said 
cotenants  were  owners  in  fee  of  the  other  four  fifths  of  the 
said  premises.  And  that  as  such  owner  and  cotenant  he 
was  lawfully  in  possession  of  the  said  premises,  and  that  he 
defended  for  the  whole  thereof.  The  defendant  demurred 
to  the  answer,  as  not  stating  sufficient  facts  to  constitute  a 
defense. 

It  was  held,  that  to  enable  the  defendant  to  defend  for  the 
whole  of  the  premises,  including  the  undivided  interests 
of  the  cotenants,  with  or  under  whom  he  claims,  the  de- 
fendant should  disclose  the  names  of  his  cotenants  or  state 
in  his  answer  why  the  names  are  not  set  out  An  amended 
answer  was  filed  setting  out  the  names  of  divers  persons 
as  cotenants  with  tiie  defendant,  and  specifying  the  share 
claimed  by  each  in  the  premiss,  and  also  referring  to  other 
persons  who  are  not  named,   and  declaring    them    to    be 
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owneTB  of  an  undivided  interest  in  said  premifles  in  fee,  and 
cotenants  with  the  defendants*,  and  declaring  that  their  names 
«re  unknown  to  the  defendant  The  defendant  mored  for 
leave  to  amend  his  complaint,  to  include  as  defendants  the 
persons  so  designated  in  the  defendant's  answer. 

Messrs.  Wait  d  Oibbs,  for  the  defendant,  Hannah,  in  op- 
2>osition  to,  the  motion,  cite  section  314  of  the  code,  to  the 
effect  that  '^a  defendant  who  is  in  actual  possessicm  may  for 
Itnswer  plead  that  he  is  in  possession  only  as  tenant  of  an- 
ot}ier,  naming  him  and  his  place  of  residence/'  and  if  die 
landlord  do  not  apply  to  be  made  defendant^  '^e  shall  be 
made  defendant^  if  the  plaintiff  require  it" 

The  court  expressed  the  opinion  that  this  case  is  within 
the  intent  and  meaning  of  that  section,  that  as  to  the  four 
fifths,  the  defendant  was  seeking  to  establish  a  right  to  the 
possession  hb  cotenant  of  others,  and  his  possession  is  virtu- 
ally the  possession  of  those,  as  the  possession  of  a  tenant  in 
the  ordinary  «sense  of  that  word  is  the  pos3essi<m  of  the  land- 
lord ;  that  virtually  the  defendant  is  claiming  the  four  fifths 
as  tenants  of  the  peirsons  designated,  that  if  he  succeeds  in 
establishing  his  defense  his  success  will  inure  to  their  ben- 
efit, and  that  there  is  the  same  reason  for  making  them  par- 
ti^, in  order  that  they  may  be  bound  by  the  judgment  if 
it  proves  to  be  against  their  claims,  that  there  is  in  case  of 
an  ordinary  tenancy,  for  bringing  in  the  landlord.  It  was 
accordingly  held,  that  leave  to  amend  should  be  granted. 

Caroline  Worth,  one  of  the  defendants^  thus  made  a  party, 
being  served,  moved  that  the  action  be  dismissed  as  to  her, 
without  prejudice  to  her  rights  in  a  future,  action  or  suit 

Wm.  Strong,  Esq,,  for  the  defendant,  Caroline  Worth, 
urged  in  support  of  the  motion :  That,  aside  from  the  pro- 
visions of  statute,  ejectment  afforded  a  summary  mode  of 
obtaining  the  possession,  and  that  the  action  affected  the 
possession  only.  That  if  the  plaintiff  claims  to  proceed  un- 
der the  statute  to  obtain  a  right,  the  statute  must  be  eon- 
stnied  strictly.  That  the  plaintiff  is  not  within  the  statute, 
because  the  defendant,  Hannah,  does  not  plead  ^%at  he  is 
in  possession  (mly  as  the  tenant  of  another/'  but  also  daims 
in  his  own  right 
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By  thb  Coubt/ Upton,  J.  Formerly  the  action  of  eject- 
ment afforded  a  means  of  obtaining  possession,  but  was  not 
decisive  of  ultimate  rights  of  the  parties.  The  evident  intent 
of  the  code  is  to  diange  the  character  of  the  action  in  this 
respect,  and  to  so  change  the  action  as  to  enable  the  parties 
by  one  action  to  obtain  the  possession  and  a  judgment  that 
shall  determine  all  questions  relating  to  the  title,  and  which 
shall  be  a  bar  to  any  future  proceeding  in  relation  to  that 
matter.  This  is  not  a  statute  conferring  a  right,  but  one  deal- 
ing with  the  remedy  for  an  injury  to,  or  an  invasion  of,  a 
right  The  plaintiff  does  not  come  into  court  with  a  purpose 
to  create  a  right  by  aid  of  the  statute,  hence  it  is  not  a  case 
where  a  fight  is  created  by  statute  and  where  the  statute  must 
for  that  reason  be  construed  strictly.  It  is  a  statute  that 
changes  the  mode  of  obtaining  a  remedy,  and  being  a  reme- 
dial statute,  it  must  be  so  construed  as  to  carry  out  the  in-: 
tention  of  the  legislature  according  to  the  spirit  and  meaning 
of  the  act,  to  be  ascertained  by  the  ordinary  rules  of  con- 
struction. 

It  is  true  there  is  one  fifth  interest  for  which  the  defend- 
ant, Hannah,  defends  in  his  own  right,  and  as  to  that  in- 
terest he  does  not  defend  as  tenant  of  another.  But  since 
a  tenant  in  common  in  possession,  is  rightfully  in  posses- 
sion of  this  whole,  and  may  hold  the  whole,  because  he  is 
tenant  in  common,  Hannah  has  a  right  to  defend  for  the 
four  fifths  as  well  as  for  the  one  fifth,  and  yet  he  does  not  own 
in  his  own  right  the  fee  in  all  that  he  has  a  right  to  pos- 
sess. He  owns  but  one  fifth,  and  but  for  the  tenancy  he 
could  possess  in  his  own  exclusive  right  only  one  fifth.  It 
is  only  through  his  relation  to  his  cotenants  that  he  may 
possess  the  whole,  or  defend  for  more  than  one  fifth.  As 
to  the  four  fifths  I  think  he  defends  as  tenant  ordy  within 
the  meaning  of  section  314  of  the  code,  and  I  think  it  is  un- 
reasonable to  suppose  that  the  legislature  intended  to  make 
such  case  an  exception,  leaving  it  unprovided  for,  and  thus 
compel  a  plaintiff  to  litigate  for  the  whole  premises  succes- 
sively, in  one  action  after  another,  with  several  tenants  in 
cc»nmon.  The  motion  to  dismiss  as  to  Caroline  Worth,  with- 
out prejudice,  was  overruled. 

8  Oregon— 20 
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On  the  fi)-8t  day  of  the  present  term  the  plaintiff  filed  a 
motion  and  an  affidavit  for  a  continuance.  On  the  sixth  day 
of  the  term  he  brought  the  motion  on  for  argument  The 
motion  was  opposed  by  Hannah  and  sudk  other  defendants 
as  had  answered,  Caroline  Worth  and  two  other  defendants 
were  still  entitled  to  time  in  which  to  answer,  and  they  did 
not  appear  to  the  motion.  It  was  held,  that  the  motion  was 
prematnie. 


Cireuit  Ck>urt  for  Mnltnoinali  County,  Febmmiy  Tenii,  1871. 

DAVID  TAGGART  v.  ORVILLE  RISLET  et  aL 

Wabbantt. — One  who  is  bound  by  a  covenant  of  general  warranty  eaii 
not  aet  up  an  after  acquired  title. 

AtoidAUCB. — An  answer  that  seeks  to  avoid  the  force  of  an  alleged  cove- 
nant of  warranty,  by  a  statement  that  the  covenantor  did  not  un- 
dertake to  convey  any  greater  interest  in  the  premises  than  one 
fifth,  does  not  allege  material  fact. 

Thb  complaint,  after  alleging  that  the  land  in  qneation 
had  been  conveyed  by  W.  W.  Chapman  to  the  defendant, 
Orville  Risley,  states  that  the  said  Orville  Risley  and  his 
wife  for  a  valuable  consideration  conveyed  the  said  lot  to 
Charles  Gk)odnough,  (the  plaintiff's  grantor),  by  their  deed 
duly  executed  and  delivered.  And  that  the  said  Orville 
Risley  and  his  said  wife  in  and  by  their  said  deed  cove- 
nanted as  follows:  ^^And  the  said  parties  of  the  firat  part 
for  themselves  and  their  heirs,  the  said  premises  in  the  quiet 
and  peaceable  possession  of  the  said  party  of  the  second 
part  his  heirs  and  assigns,  against  the  said  parties  of  the 
first  part  and  their  heirs,  lawfully  claiming  or  to  claim  the 
same,  shall  and  will  warrant  and  by  these  presents  forever 
defend." 

The  answer  sets  up  that  before  the  time  of  making  the 
said  deed  to  Goodnough,  in  December,  I860,  the  said  de- 
fendant, Orville  Risley,  had  acquired  but  an  undivided  one 
fifth  part  of  the  said  lot      That  the  said  W.  W.  Chapman, 
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at  the  time  of  executing  his  said  deed,  owned  but  one  fifth 
part  thereof.  And  that  the  said  Hisley  was  the  successor 
in  interest  to  the  said  Chapman,  and  that  by  his  said  deed 
to  said  Goodnough  he  "did  not  undertake  to  convey  any 
greater  interest^'  than  the  said  undivided  one  fifth  part  of  the 
said  lot  7. 

It  appears  by  the  complaint  that  Daniel  H.  Lownsdale 
conveyed  the  same  lot  to  the  defendant  Risley,  by  a  deed  ex- 
ecuted May  30,  1861.  Upon  this  last  deed  the  defendant 
Eisley  relies,  as. an  after  acquired  title,  to  four  undivided 
fifths  of  the  premises.  The  plaintiff  demurred  to  tbe  answer. 

Mitchetl  A  Dalph,  for  the  plaintiff. 
W.  Lair  HtU,  for  the  defendant 

By  the  Couet,  Uptow,  J.  The  assertion  that  the  de- 
fendant "did  not  undertake  to  convey  any  greater  interest** 
than  one  fifth,  is  not  a  denial  of  a  material  allegation  of  the 
complaint;  nor  is  it  a  statement  of  new  matter  in  avoidance, 
upon  which  an  issue  of  fact  can  be  taken.  The  answer  ad- 
mits that  the  defendant  Bisley  made  the  covenant  set  up  in' 
the  complaint.  The  covenant  differs  from  a  covenant  of  gen- 
eral warranty  only  in  limiting  the  persons  against  whose 
claims  the  grantor  covenants ;  and  he  especially  includes  him- 
self. 

The  case  is  clearly  within  the  rule  that  prohibits  one  who 
is  bound  by  a  covenant  of  general  warranty,  from  setting  up 
an  after  acquired  title.  The.  phrase  "the  said  premises/* 
SLS  ordinarily  used  in  deeds  of  conveyance,  is  construed  to 
mean  the  lands  previously  described  in  the  instrument;  and 
Tvhen  there  are  no  limiting  words  in  the  instrument,  tend- 
ing to  show  that  the  contract  was  for  less  than  the  whole  of 
the  parcel  described,  a  defendant  who  admits  the  execution 
of  the  covenant,  does  not  raise  a  material  issue  of  fact 
by  stating  that  he  did  not  undertake  to  convey  any  greater 
interest  than  one  fifth.  The  demurrer  to  the  answer  should 
be  sustained. 
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their  verdict  might  be  treated  as  a  special  verdict  But 
here  there  is  nothing  of  that  kind  except  that  part  which 
might  be  construed  as  a  general  verdict  All  else  is  conclus- 
ion of  law,  or  of  law  and  fact  "A  special  verdict  is  that 
by  which  the  jury  find  the  facts  only,  leaving  the  judgment 
to  the  court"  There  is  no  part  of  the  special  finding  that 
is  of  this  character. 

There  is,  probably,  that  in  the  finding  which,  if  standing 
alone,  the  court  might  treat  as  a  general  verdict.  But  it  is 
obvious  that  the  jury  did  not  intend  to  render  a  general  ver- 
dict for  the  plaintiff,  without  restriction  or  limitation.  On 
the  contrary,  if  this  finding  be  compared  with  the  pleadings, 
it  will  be  seen  that  the  jury  considered  the  defendant  rights 
fully  in  possession  when  the  crop  was  sown;  that  is,  after 
the  termination  of  the  first  year  of  the  tenancy. 

If  error  exists,  it  is  one  that  affects  a  substantial  right; 
the  judgment  is  the  same  that  would  have  been  rendered  on 
a  general  verdict  for  the  plaintiff,  and  it  is  impossible  to  con- 
strue the  language  employed  by  the  jury  as  expressing  an 
intention  to  find  for  the  plaintiff  generally ;  we  cannot  deduce 
from  the  case  that  the  jurors  would  have  agreed  to  a  verdict 
for  the  plaintiff  containing  no  such  reservations  as  they  have 
attempted  to  make. 

Another  reason  against  allowing  the  judgment  to  stand 
is,  that  the  verdict  is  not  sufficiently  certain  to  stand  as  a  fi- 
nal decision  of  the  special  matters  with  which  the  verdict 
deals.  It  leaves  it  to  be  determined  hereafter  what  crops 
were  "sown  before  service  of  notice,"  and  it  attempts  to  pass 
upon  matters  not  in  issue.  It  is  of  the  gravest  importance 
that,  when  a  final  judgment  is  rendered,  the  record  shall  be 
definite  and  certain,  and  show  unequivocally  what  matters 
have  been  adjudicated,  and  that  the  decision  shall  be  a  final- 
ity in  regard  to  the  matters  in  issue. 

Any  attempt  to  sustain  such  a  departure  from  the  rale  as 
is  here  presented,  could  scarcely  fail  to  involve  the  parties 
in  greater  uncertainty  and  difficulty  than  existed  at  the  com- 
iriencement  of  the  action. 

Let  the  judgment  be  reversed  and  the  cauae  remanded  for 
a  new  trial  in  the  justice's  court 
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cult  Court  for  linltnonuili  OaoBty,  Febmaiy  Temi,  1871* 

^EO.  A.  PEASE  V.  DOLPHUS  B.  HANNAH. 

ci3rr— ^PiJBAOiNO. — In  an  action  for  the  reoonrery  of  the  poeeeasion 
real  property,  it  is  not  neeesaary  for  the  plaintiff  to  set  out  hie 
miments  of  title. 

-Where  a  defendant  set  up  a  title  in  himself  to  an  undivided 
teresty  he  was  required  to  specify  what  interest  or  share  he  owns. 
DANOT. — On  motion,  redundant  matter  was  stricken  out. 

tchell  4&  Dolph,  tot  the  plaintiff. 
lit  &  Oibhs,  for  the  defendant 

[B  plaintiff  brings  his  action  to  recover  an  undivided 

of  the  premises  in  question,  known  as  the  Caruthers  ea- 

He  alleges  ''that  he  is  the  owner  in  fee  simple  of  the 

nded  half**'  of  the  premises;  (describing  the  land)  ;*and 

that  he  ''has  been  such  owner  since  the  fifteenth  day  of 
ember,  1870,  by  the  following  chain  of  title,"  and  pro- 
s  to  set  out,  acoordiiig  to  their  legal  effect,  the  muniments 
is  title.  He  alleges  that  "the  remaining  one-half  of  said 
property  is  owned  by  W.  C.  Johnson  and  F.  O.  McCown, 

are  tenants  in  common  with  the  plaintiff  in  the  whole 
aid  real  property;"  that  he  is  entitled  to  the  possession 
eof,  and  that  the  defendant  is  wrongfully  in  possession 

wrongfully  withholds  the  same. 

Tie  defendant  moved  to  strike  out  that  portion  of  the  com- 
nt  relating  to  the  plaintiff's  chain  of  title,  and  the  mo- 
i  was  granted, 
the  defendants  filed  an  answer  denying  the  allegations  of 

complaint,  and  for  further  answQr  stating:  "That  the 
endant  is  rightfully  in  possession  of  the  land  specified  in 

said  complaint,  and  that  he  is  the  owner  in  fee  simple 
olute  of  an  undivided  interest  therein  of  the  value  of  ten 
^usand  dollars  and  upwards;"  tiiat  certain  other  parties, 
om  he  names,  are  owners  of  an  undivided  interest  there- 

and  that  the  heirs-at-law  of  Finice  Thomas,  deceased,  '*are 
\  other  owners  of  undivided  interests  of  the  real  property 
deified  in  said  oomplaiut^ 


J 
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This  further  answer  the  plaintiff  objects  to,  and  moTes 
that  it  be  made  more  specific  as  the  quantity  and  amount  for 
which  the  defendant  defends,  and  as  to  the  nature  of  his  es* 
tate. 

The  answer  also  set  out  the  following: 

^'The  claim  of  the  said  plaintiff  to  an  undivided « half  of 
the  land  specified  in  said  complaint  is  wrongful  and  fraud- 
ulent in  whole,  and  in  part  in  this>  that  the  said  plaintiff 
pretends  that  the  person  through  whom  alone  he,  the  said 
plaintiff,  so  claims,  is  the  father  and  heir-at-law  of  the  said 
Finice,  deceased,  when  in  tmiix  and  in  fact  such  person  is 
an  imposter,  and  is  not  the  father  or  heir-at-law  of  said  Fi- 
nice, deceased,  and  never  had  any  interest  in  any  of  the  land 
specified  in  said  complaiiit.'' 

This  the  plaintiff  moved  to  strike  out>  as  sham  and  irrele- 
vant 

The  motion  to  make  more  specific^  and  the  motioii  to  rtriks 
out^  were  granted. 


Gireiiit  Court  for  Mnltnomah  Covinty,  Norembor  Tsmiy  1871. 


F,  O.  McCOWN  et  aL  v.  D.  B.  HANNAH  et  aL 


JoonxBB  or  Cotenants. — In  an  action  for  the  posfleaaion  of  land  tba  de- 
fendant claimed  for  himself  and  others,  his  cotenants;  alleging 
that  he  was  owner  of  an  undivided  fifth  of  the  parcel,  and  claiming 
to  be  entitled  to  the  possession  of  one  fifth  in  hia  own  ri^t,  and 
to  the  four  fifths  as  cotenant  with  his  said  tenants  in  eommon: 
Held,  that  the  answer  was  defective  in  not  giving  the  names  of  the 
alleged  tenants  in  common. 

Kbw  Pabttes. — ^The  names  of  the  alleged  tenants  in  eonunon  of  the 
defendant  being  set  out  in  the  amended  answer,  leave  was  gimnted 
to  amend  the  complaint  and  to  make  them  defendants.  The  mo- 
tion of  one  of  those  cotenants,  that  the  action  be  dismissed  ai  to 
her,  without  prejudice,  was  oyerruled. 

GoHTnnrANGE. — ^An  issue  of  fact  being  joined  as  to  some  of  the  defend- 
ants, but  as  to  others  the  cause  not  being  at  issue  on  a  qiaestion 
of  fact,  the  plaintiff  submitted  a  motion  to  continue  for  the  tenn 
because  of  the  absence  of  witnesses,  no  motion  being  yet  made  to 
set  the  case  down  for  trial;  Held,  that  the  motian  WM  pnniafc«i& 
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:hell  &  Dolph,  Johnson  dk  McGown,  for  the  plaintiff& 

9 

on  E.  Wait,  A.  C,  Oibhs  and  EiU,  Tkayer  &  William$, 
»  def  esidantSy  D.  B.  Hannah  et  aL 

k  Strong,  for  the  defendants^  Caroline  Worth  et  aL 

cs  is  an  action  for  an  undivided  fourth  of  the  tract  of 
:iiown  as  the  Caruthers  tract  The  parcel  was  originally 
indred  and  forty  acres ;  a  portion  of  it  has  been  sold  at 
listrator's  sale  as  city  lots,  and  the  action  is  for  the  res- 
The  plaintiff  alleges  that  he  is  owner  in  fee  of  one 
ided  fourth  of  the  premises,  that  W.  C.  Johnson  and 
8  Moore  are  owners  in  fee  of  three  fourths,  and  tenants 
mmon  with  him  of  the  whole  premises,  that  said  Johin- 
o  owns  an  undivided  fourth  and  said  Moore  and  others 
adivided  half  thereof.  That  the  plaintiff  is  entitled  to 
)08ses3ion  thereof,  ^^and  that  the  defendant,  D.  B.  Han- 
wrongfully  withholds  the  same  from  him,  the  said  plain- 
to  his  damage  in  the  sum  of  $500. '^ 

»  _  __ 

lie  defendant,  D.  B.  Hannah,  answered,  alleging  that  he 
oertain  persons  other  than  those  mentioned  in  the  com- 
Qt  were  tenants  in  common  of  the  said  premises  and 
ers  thereof  in  fee.  That  the  said  Hannah  was  owner  in 
of  one  undivided  fifth  of  said  premises,  and  that  his  said 
nants  were  owners  in  fee  of  the  other  four  fifths  of  the 
L  premises.      And  that  as  such  owner   and   cotenant  he 

lawfully  in  possession  of  the  said  premises,  and  that  he 
ended  for  flie  whole  thereof.  The  defendant  demurred 
the  answer,  as  not  stating  sufficient  facts  to  constitute  a 
ense. 

H  was  held,  that  to  enable  the  defendant  to  defend  for  the 
ole  of  the  premises,    including  the   tmdivided   interests 

the  cotenants,  with  or  under  whom  he  claims,  the  de- 
idant  should  disclose  the  names  of  his  cotenants  or  state 
his  answer  why  the  names  are  not  set  out.  An  amended 
swer  was  filed   setting  out  the   names  of   divers   persons 

cotenants  with  the  defendant,  and  specifying  the  share 
limed  by  each  in  the  premised,  and  also  referring  to  other 
rsons  who  are   not  named,   and  declaring    them    to    be 
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owneTB  oi  an  tindiyided  interest  in  said  premises  in  fee,  and 
cotenants  with  the  defendants,  and  declaring  that  their  names 
sie  unknown  to  the  defendant  The  defendant  ma<^d  for 
leave  to  amend  his  oomplaint,  to  include  as  defendants  tiie 
persons  so  designated  in  the  defendant's  answer. 

Messrs.  Wait  dt  Oibbs,  for  the  defendant,  Hannah,  in  op- 
position to,  the  motion,  cite  section  314  of  the  code,  to  the 
effect  that  '^a  defendant  who  is  in  actual  possession  may  for 
Itnswer  plead  that  he  is  in  possession  only  as  tenant  of  an- 
ot}ier,  naming  him  and  his  plaoe  of  residence/'  and  if  the 
landlord  do  not  apply  to  he  made  defendant,  ^'he  shall  be 
made  defendant^  if  the  plaintiff  require  it" 

The  court  expressed  the  opinion  that  this  case  is  within 
the  intent  and  meaning  of  that  section,  that  $a  to  the  four 
fifths,  the  defendant  was  seeking  to  establish  a  right  to  the 
possession  aa  cotenant  of  others,  and  his  possession  is  virtu- 
ally the  possession  of  those,  as  the  possessicm  of  a  tenant  in 
the  ordinary  ^ense  of  that  word  is  the  possessi<m  of  the  land- 
lord ;  that  virtually  the  defendant  is  claiming  the  four  fifths 
as  tenants  of  the  peirsons  designated,  that  if  he  succeeds  in 
establishing  his  defense  his  success  will  inure  to  their  ben- 
efit^ and  that  there  is  the  same  reason  for  making  them  pai^ 
ti^s,  in  order  that  they  may  be  bound  by  the  judgment  if 
it  proves  to  be  against  their  claims,  that  there  is  in  case  of 
an  ordinary  tenancy,  for  bringing  in  the  landlord.  It  was 
accordingly  held,  that  leave  to  amend  should  be  granted. 

Caroline  Worth,  one  of  the  defendants^  thus  made  a  party, 
being  served,  moved  that  the  action  be  dismissed  as  to  her, 
without  prejudice  to  her  rights  in  a  future  action  or  suit 

Wm.  Strong,  Esq.,  for  the  defendant,  Caroline  Worth, 
urged  in  support  of  the  motion:  That,  aside  from  the  pro- 
visions of  statute,  ejectment  afforded  a  summary  mode  of 
obtaining  the  possession,  and  that  the  action  affected  the 
possession  only.  That  if  the  plaintiff  clainos  to  proceed  un- 
der the  statute  to  obtain  a  right,  the  statute  must  be  con- 
strued strictly.  That  the  plaintiff  is  not  within  the  statute, 
because  the  defendant,  Hannah,  does  not  plead  ''that  he  is 
in  possession  ordy  as  the  tenant  of  another/'  bat  also  daima 
in  his  own  right 
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THE  Coubt/ Upton,  J.  Formerly  the  action  of  eject- 
afiForded  a  means  of  obtaining  possession,  but  was  not 
7e  of  ultimate  rights  of  the  parties.  The  evident  intent 
code  is  to  change  the  character  of  the  action  in  this 
t,  and  to  so  change  the  action  as  to  enable  the  parties 
e  action  to  obtain  the  possession  and  a  judgment  that 
determine  all  questions  relating  to  the  title,  and  which 
be  a  bar  to  any  future  proceeding  in  relation  to  that 
r.  This  is  not  a  statute  conferring  a  right,  but  one  deal- 
ith  the  remedy  for  an  injury  to,  or  an  invasion  of,  a 

The  plaintiff  does  not  come  into  court  with  a  purpose 
ate  a  right  by  aid  of  the  statute,  hence  it  is  not  a  case 
a  right  18  created  by  statute  and  wbere  the  statute  must 
lat  reason  be  construed  strictly.  It  is  a  statute  that 
es  the  mode  of  obtaining  a  remedy,  and  being  a  reme- 
tatute,  it  must  be  so  construed  as  to  carry  out  the  in-: 
n  of  the  legislature  according  to  the  spirit  and  meaning 
3  act,  to  be  ascertained  by  the  ordinary  rules  of  con- 
ion. 

is  true  there  is  one  fifth  interest  for  which  the  defend- 
lannah,  defends  in  his  own  right,  and  as  to  that  in- 
he  does  not  defend  as  tenant  of  another.  But  since 
ant  in  common  in  possession,  is  rightfully  in  posses- 
>f  the  whole,  and  may  hold  the  whole,  because  he  is 
t  in  common,  Hannah  has  a  right  to  defend  for  the 
if ths  as  well  as  for  the  one  fifth,  and  yet  he  does  not  own 
s  own  right  the  fee  in  all  that  he  has  a  right  to  pos- 

He  owns  but  one  fifth,  and  but  for  the  tenancy  he 
possess  in  his  own  exclusive  right  only  one  fifth.  It 
ly  through  his  relation  to  his  cotenants  that  he  may 
?s  the  whole,  or  defend  for  more  than  one  fifth.  As 
3  four  fifths  I  think  he  defends  as  tenant  only  within 
leaning  of  section  314  of  the  code,  and  I  think  it  is  un- 
nable  to  suppose  that  the  legislature  intended  to  make 
case  an  exception,  leaving  it  unprovided  for,  and  thus 
el  a  plaintiff  to  litigate  for  the  whole  premises  succes- 
r,  in  one  action  after  another,  with  several  tenants  in 
ion.  The  motion  to  dismiss  as  to  Caroline  Worth,  with- 
►rejudice,  was  overruled. 

8  Oregon— 20 
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On  the  firtt  day  of  the  present  tem  the  plaintiff  filed  a 
motion  and  an  affidavit  for  a  continuance.  On  the  sixth  day 
of  the  term  he  brought  the  motion  on  for  argument  The 
motion  was  opposed  by  Hannah  and  8u<di  other  defendants 
as  had  answered,  Caroline  Worth  and  two  other  defendants 
were  still  entitled  to  time  in  which  to  answer,  and  they  did 
not  appear  to  the  motion.  It  was  held,  that  the  moti<m  was 
prematozQ. 


Cireuit  Ck>urt  for  Maltiunnah  Couaty,  F«bniaiy  Tena,  11I7L 

DAVID  TAGGART  v.  ORVILLE  RISLET  et  aL 

WABaANTT. — One  who  is  bound  by  a  covenant  of  general  warranty 
not  aet  up  an  after  acquired  title. 

Atoidance. — An  answer  that  seeks  to  avoid  the  force  of  an  alleged  cove- 
nant of  warranty,  by  a  statement  that  the  covenantor  did  not  un- 
dertake to  convey  any  greater  interest  in  the  premises  than  ona 
fifth,  does  not  allege  material  fact. 

Thb  complaint,  after  alleging  that  the  land  in  qne6tL<A 
had  been  conveyed  by  W.  W.  Chapman  to  the  defendant, 
Orville  Risley,  states  that  the  said  Orville  Risley  and  his 
wife  for  a  valuable  consideration  conveyed  the  said  lot  to 
Charles  Goodnough,  (the  plaintiff's  grantor),  by  their  deed 
duly  executed  and  delivered.  And  that  the  said  Orville 
Risley  and  his  said  wife  in  and  by  their  said  deed  cove- 
nanted as  follows:  ^'And  the  said  parties  of  the  firat  part 
for  themselves  and  their  heirs,  the  said  premises  in  the  quiet 
and  peaceable  possession  of  the  said  party  of  the  second 
part  his  heirs  and  assigns,  against  the  said  parties  of  the 
first  part  and  their  heirs,  lawfully  claiming  or  to  claim  the 
same,  shall  and  will  warrant  and  by  these  presents  forever 
defend." 

The  answer  sets  up  that  before  the  time  of  making  the 
.  said  deed  to  Goodnough,  in  December,  I860,  the  said  de- 
fendant, Orville  Risley,  had  acquired  but  an  undivided  one 
fifth  part  of  the  said  lot      That  the  said  W.  W.  Chapman^ 
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the  time  of  executing  his  said  deed,  owned  but  one  fifth 
rt  thereof.  And  that  the  said  Bisley  was  the  successor 
interest  to  the  said  Chapman,  and  that  by  his  said  deed 
said  Goodnough  he  "did  not  undertake  to  convey  any 
?ater  interest'*  than  the  said  undivided  one  fifth  part  of  the 
d  lot  7. 

It  appears  by  the  complaint  that  Daniel  H.  Lownsdale 
aveyed  the  same  lot  to  the  defendant  Risley,  by  a  deed  ex- 
ited May  30,  1861.  Upon  this  last  deed  the  defendant 
sley  relies,  as  an  after  acquired  title,  to  four  undivided 
ths  of  the  premises.  The  plaintiff  demurred  to  the  answer. 

MUchetl  &  Dolph,  for  the  plaintiff. 
W,  Lair  HiU,  for  the  defendant 

By  the  Coue'T,  Uptow,  J.  The  assertion  that  the  de- 
idant  "did  not  undertake  to  convey  any  greater  interest'* 
m  one  fifth,  is  not  a  denial  of  a  material  allegation  of  the 
nplaint;  nor  is  it  a  statement  of  new  matter  in  avoidance, 
on  which  an  issue  of  fact  can  be  taken.  The  answer  ad- 
ts  that  the  defendant  Eisley  made  the  covenant  set  up  in' 
?  complaint  The  covenant  differs  from  a  covenant  of  gen- 
ii warranty  only  in  limiting  the  persons  against  whose 
ims  the  grantor  covenants ;  and  he  especially  includes  him- 
f. 

The  case  is  clearly  within  the  rule  that  prohibits  one  who 

bound  by  a  covenant  of  general  warranty,  from  setting  up 

after  acquired  title.       The.  phrase  "the  said  premises/' 

ordinarily  used  in  deeds  of  conveyance,   is  construed   to 

an  the  lands  previously  described  in  the  instrument;  and 

en  there  are  no  limiting  words  in  the  instrument,  tend- 

;  to  show  that  the  contract  was  for  less  than  the  whole  of 

I  parcel  described,  a  defendant  who  admits  the  execution 

the   covenant,   does  not  raise  a  material  issue   of  fact 

stating  that  he  did  not  undertake  to  convey  any  greater 

erest  than  one  fifth.     The  demurrer  to  the  answer  should 

sustained. 
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OInmit  Court  for  Claekamaa  Coaniy,  Maxdi  Term,  1871. 

DAVID  WILLS  v.  DANIEL  WILSON  4md  W.  C.  WIL- 
SON. 

Alteration. — ^Adding  to  a  promissory  note  the  words  '^  gold  coin/' 
is  a  material  alteration. 

Notice. — If  the  plaintiff  took  this  note  knowing  that  it  was  altered 
without  the  consent  of  one  of  the  makers,  he  can  not  recover  against 
the  maker  not  consenting. 

Idbic.— If  it  is  so  altered,  and  the  plaintiff  befom  receiving  the  altered 
note  was  put  upon  inquiry,  he  cannot  reoover^against  the  party  who 
did  not  consent  to  the  alteration.. 

lONOiULNCE. — Ignorance  of  the  law  will  not  excuse. 

Alteration. — If  the  plaintiff  was  without  fault  and  was  deceived,  and 
received  the  note  believing  that  the  note  was  altered  by  both  the 
makers,  when  in  fact  one  of  the  makers  did  not  authorise  the  alter- 
ation, the  plaintiff  is  entitled  to  recover  against  the  latter  npoa 
the  origUuil  note,  to  the  same  extent  as  if  no  alteration  had  been 
made. 

This  was  an  action  on  a  promissory  note.  The  answer 
does  not  deny  the  consideration  or  the  execution  of  a  prom' 
issory  note  for  the  amount  claimed^  but  the  separate  answer 
of  Daniel  Wilson  sets  up,  that  since  the  execution  of  the  note, 
the  plaintiff  and  W.  C.  Wilson  had  altered  the  note  bj  adding 
to  it  the  words,  "in  gold  coin/' 

The  replication  denies  that  the  alteration  was  made  by 
the  plaintiff,  but  alleges  that  it  r;as  made  by  W.  C.  Wilson ; 
and  sets  up,  in  substance,  that  the  plaintiff  was  deceived  by 
W.  C.  Wilson  and  made  to  believe  that  the  alteration  was 
made  with  the  consent  of  loth  defendants. 

The  evidence  disclosed  tHat  W.  C.  Wilson  purchased 
sheep  of  the  plaintiff,  and  that  Daniel  Wilson,  the  father  of 
W.  C.  Wilson,  signed  a  note  with  him  for  the  purchase 
price.  The  plaintiff,  after  having  the  note  two  or  three 
days,  discovered  that  it  was  not  made  payable  in  coin,  and 
went  to  the  premises  where  both  the  defendants  lived,  and 
finding  W.  C.  Wilson  in  the  street,  asked  him  for  a  new 
note.  W.  C.  Wilson  took  the  note  into  the  house,  leaving 
the  plaintiff  in  the  street,  and  shortly  came  out  with  the 
note,  vnth  the  words  "in  gold  coin'*  added.  The  plaintiff 
received  the  altered  note  and  kept  it  some  years  after  ma- 
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rity,  and  then  brought  this  action.  The  plaintiff  first  de- 
ired  upon  it  as  a  note  for  coin ;  a  trial  was  had,  and  tbe 
Ty  disagreed.  The  plaintiff  then  amended  his  pleadings 
d  now  claims  to  recover  on  the  note  as  originally  made. 

A.  F.  Forbes,  for  the  plaintiff. 
Mitchell  £  Dolph,  for  the  defendant 

After  the  jury  were  sworn  and  the  case  stated  to  the  jnry^ 

\  defendant  inoTed  the  court  for  a  judgment  on  the  plead- 

;s.    The  motion  was  overruled. 

ifter  the  close  of  the  plaintiff's  testimony,  the  defendant 

red  for  a  nonsuit 

t  was  held  that  it  was  a  question  of  fact  for  the  jury, 

?ther  the  plaintiff,  when  the  note  was  returned   to  him, 

reason  to  believe  that  the  note  was  altered  by  the  can* 
;  of  Daniel  Wilson,  and  the  motion  was  ovenruled. 
'he  plaintiff,  having  requested   that  the   instructions  to 
jury  be  given  in  writing,  requested  the  following,  which 
court  declined  to  give : 

If  the  alteration  was  not  made  by  W.  C.  Wilson  and  l^ 
plaintiff,  or  by  the  concurrence  of  the  plaintiff^  the 
Qtiff  is  entitled  to  recover. 

[f  the  change  was  innocently  made,  with<mt  any  bad 
it  on  the  part  of  the  plaintiff  Wills,  and  not  by  him  or  by 
!oncurrence,  the  plaintiff  is  entitled  to  recover." 
lie  defendant  Daniel  Wilson  asked  the  following  instrue- 
>  which  the  court  declined  to  give: 
Inder  the  pleadings  in   this   case,   the  plaintiff   cannot 

that  he  consented  to  the  alteration  of  the  note, 
f  the  note  was  altered  after  its  execution,  and  such  al- 
ien was  made  without  the  knowledge  or  consent  of 
el  Wilson,  the  plaintiff  cannot  recover  upon  such  note, 
was,  either  before  or  after  alteration." 
he  taking  and  retaining  the  note  by  the  plaintiff  from 
'.  Wilson,  as  altered,  was  an  adoption  of  the  act  of 
ng  the  same  by  the  plaintiff,  if  the  jury  are  satisfied 
le  did  so  take  and  retain  the  same.  The  plaintiff  tak- 
le  altered  note  was  bound  to  know  that  the  alteration  was 
ed  to  by  Daniel  Wilson  as  well  as  by  W.  C.  Wilson.'' 
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The  following  instructions  requested  by  the  defendant, 
were  given: 

"Alteration  by  adding  to  this  note  the  words  'in  gold  coin' 
was  a  material  alteration. 

"The  alteration  of  the  note  by  W,  C.  Wilson,  at  the  request 
of  the  plaintiff,  without  the  knowledge  or  authority  of  Daniel 
Wilson,  if  done,  would  have  been  an  unlawful  act*' 

"It  is  a  presumption  of  law  that  an  unlawful  act  was  done 
with  an  unlawful  intent.'' 

Thb  Coijbt.      Upton,  J.  then  instructed  as  follows: 

If  the  plaintiff  had  reason,  to  believe,  and  did  believe,  at 
the  time  the  note  was  altered,  that  both  the  defendants  con- 
sented to  the  alteration,  and  the  circumstances  were  not  such 
as  to  put  a  reasonable  man  on  inquiry  as  to  the  consent  of 
Daniel  Wilson,  the  plaintiff  is  entitled  to  recover  to  the  same 
extent  as  if  the  note  was  not  altered. 

But  if  W.  C.  Wilson  acted  without  authority,  and  the 
plaintiff  was  not  deceived,  or  if  the  circumstances  were  such 
that  a  reasonable  man  would  have  suspected  or  believed  the 
act  to  be  done  without  Daniel  Wilson's  consent,  the  plaintiff, 
by  accepting  the  altered  notes,  released  Daniel  Wilson.  In 
that  case,  the  alteration  can  not  be  disregarded  as  innocently 
made.  If  the  plaintiff  was  ignorant  of  the  law,  and  did  not 
know  the  effect  of  altering  the*  note  without  the  consent  of 
Daniel  Wilson,  that  circumstance  is  not  available.  Ignor- 
ance of  the  law  cannot  operate  as  an  excuse,  nor  change  the 
rights  of  the  parties. 

If  the  plaintiff  was  deceived  about  the  facts,  and  believed 
ihe  alteration  was  made  with  the  consent  of  both  defend- 
ants, and  had  no  reason  to  suspect  the  contrary,  his  accept- 
ing the  altered  note  will  not  amount  to  entering  into  a  new 
contract  with  W.  C.  Wilson  alone  and  will  not  discharge  T)an- 
iel  Wilson  from  liability. 

When  the  circumstances  are  sudi  as  would  excite  suspicion 
and  naturally  attract  the  attention,  a  parly  will  be  presumed 
to  have  been  put  upon  inquiry,  and  if  he  does  not  inquire  he 
will  be  presumed  to  have  known  the  f  acts^ 

The  jury  returned  a  verdict  for  the  defendant 
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Circuit  Court  for  Clackamas  County,  March  Term,  1871. 

2  OREGON  AND  CALIFORNIA  RAILROAD  COM- 
PA2TY  y.  WILLIAM  BARLOW  AND  WIFE. 

r  OF  Wat — ^Action  to  Condekn  Lands — Psagtiob. — In  an  action 
;o  condemn  lands  to  the  use  of  a  railroad  company,  when  the  issue 
s  formed  by  a  statement  in  the  complaint  that  the  defendant's  dam- 
iges  do  not  exceed  the  sum  of  two  hundred  dollars,  and  a  state- 
oaent  in  the  answer  that  the  land  sought  to  be  appropriated  is  of 
the  value  of  $234,  and  that  the  additional  damages  to  the  defend- 
ant resulting  from  sach  appropriation  will  amount  to  $2,516,  the 
iefendant  was  permitted  to  open  and  close  the  case. 
MATE  OF  Value. — ^The  amount  to  be  paid  for  the  land  appropriated 
should  be  its  value  at  the  commencement  of  the  action^ 
[. — The  estimate  should  not  include  the  value  of  timber  on  the  de- 
fendants' adjacent  lands,  cut  down  and  destroyed  by  the  plaintiff. 
QEB  FROM  FnKB. — ^If  a  railroad  is  to  be  constructed  so  near  to  the 
defendants'  bams  as  to  improperly  expose  them  to  danger  from  Are 
from  passing  trains,  that  is  a  proper  subject  to  be  considered  by 
the  jury  in  estimating  damages.    If  the  danger  is  such  as  to  render 
it  advisable  to  remove  the  bams,  the  cost  of  removal  is  a  proper 
subject  to  be  considered  by  the  jury  in  estimating  damages. 
DiNO  Watsb. — ^H,  by  an  Improper  construction  of  the  railroad  now 
built,  the  road  bed  acts  as  a  dam  and  improperly  ponds  water  and 
causes  it  to  overflow  the  defendants'  lands,  their  remedy  is  by  a 
proceeding  to  prevent  or  remove  the  obstruction,  and  it  is  not  a 
ground  for  additional  damages  in  this  proceeding.     The  damages 
to  be  assessed  are  such  as  will  result  from  a  proper  constmction  of 
the  road. 

M.  — If  a  proper  construction  of  the  road  will  pond  water  upon  the 
defendants'  adjacent  land,  the  overflow  is  a  proper  subject  to  be  con- 
sidered in  estimating  damages. 
)TEST. — ^Money  paid  into  court  by  the  plaintiff  to  enable  the  court 
to  render  judgment  in  pursuanoe  of  the  verdict,  was,  on  motion, 
ordered  paid  to  the  defendant^  notwithstanding  it  is  aeoompanied 
by  a  protest. 

This  was  a  proceeding  mider  the  statute  to  condemn  and 
propriate  a  parcel  of  the  defendants'  land  for  the  use  of 
e  plaintiff's  railroad. 

The  complaint  descrihes  this  parcel  of  4:  69-100  acres  of 
nd,  sixty  feet  in  width,  by  metes  and  bounds,  and  '^as  lands 
'  the  defendants ;''  the  initial  of  the  boundary  being  design 
ited  as  a  point  "on  the  northern  boundary  of  the  defend- 
its'  land  claim."  Other  than  this  the  pleadings  do  not 
LOW  what  land  is  owned  by  the  defendants* 
The  complaint  states  that,  believing  that  two  hundred  dol- 
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lars  was  sufficient  to  compensate  the  defendants  for  the  land 
and  all  damages,  etc.,  the  plaintiff  had  tendered  that  amonnt^ 
etc,  making  a  formal  plea  of  tender. 

The  answer  averred  that  the  true  value  of  the  4  69-100 
acres  of  land  was  $234,  and  that  if  said  land  was  taken  and 
appropriated,  the  said  defendants  would  be  thereby  damaged 
in  the  sum  of  $2,516,  in  adclition  to  thevalueof  the  landtaken« 

The  plaintiff  moved  that  the  defendants  be  required  to 
make  their  answer  more  specific,  bj  stating  in  what  manner 
the  appropriation  of  land  would  cause  them  damage. 

Mitchell  i(6  Dolph,  for  the  plaintiff. 

Johnson  &  MeCown  and  Gharlea  Warren,  for  defendants. 

Upton,  J.,  overruled  the  motion,  and  the  plaintiff  replied 
denying  that  the  parcel  of  land  was  worth  more  than  $200, 
and  denying  that  the  construction  of  the  road  would  cause 
damage  to  the  defendants ;  and  alleging  that  it  would  cause 
benefits  to  the  defendants  greater  than  the  damages  claimed 
by  them. 

The  cause  coming  on  for  trial,  the  defendants  claimed  the 
affirmative  of  the  issues,  and  asked  to  be  allowed  to  open 
and  close  the  case.    This  was  granted,  the  plaintiff  objecting. 

The  jury  viewed  the  premises. 

On  the  trial  the  defendant  asked  his  witness  the  following 
questions: 

What  was  the  value  of  the  strip  of  land  described  in  the 
complaint  at  the  time  this  action  was  commencedt 

The  plaintiff  objected  that  it  was  irrelevant,  immaterial 
and  incompetent,  and  claimed  that  the  question  should  be 
confined  to  the  value  at  the  time  the  plaintiff  took  possession 
of  or  appropriated  the  land,  and  the  estimate  should  be  ir- 
respective of  any  increased  value  by  reason  of  the  proposed 
improvement 

It  was  held,  that  the  witness  may  be  asked  what  it  was 
worth  at  the  commencement  of  this  proceeding.    (1) 


1  A  corporation,  named  the  Oregon  Central  Railroad  Oompanv,  had 
comnienced  the  construction  of  this  line  of  road  and  had  nransferred 
the  road  to  the  plaintiff.  The  road  had  been  constructed  OTer  this  land 
more  than  a  year  previous  to  the  commencement  of  this  action;  andwhea 
this  question  arose,  it  was  In  evidence,  that  the  road  had  been  cob* 
structed,  but  it  was  not  shown  who  constructed  it^  nor  that  anj 
ler  had  been  made. 
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le  defendant  testified  ihat  he  had  two  rows  of  black  wal- 

trees  along  the  margins  of  an  avenue  leading  from  his 

e,  and  that  six  of  those  trees  were  grown  on  the  sixty 

sought  to  be  appropriated, 

is    counsel   asked  him^    what    were    those    six    trees 

h? 

o  this  question  the  plaintiff  objected     That  the  witness 

already  given  his  opinion  of  the  value  of  the  land  at 
.mount  higher  than  that  claimed  in  the  answer^  and  ttat 
trees  being  part  and  parcel  of  the  land  sought  to  be  ap- 
)riated,  it  was  not  competent  for  the  witness  to  give  an 
nate  of  the  value  of  the  trees  separately. 
t  was  held,  that  estimating  the  value  of  the  trees  was  one 
le  of  coming  at  the  value  of  the  land  including  the  trees. 
it  there  is  no  rule  preventing  a  witness  from  testifying 
.  higher  value  than  that  claimed  in  the  pleading,  although 

jury  are  limited  to  that  amount  in  rendering  their  ver- 

k 

The  witness  was  permitted  to  answer,  and  said  the  trees 
-e  worth  from  $50  to  $100  eacL  (1) 
Che  defendant  proved  that  he  had  two  farm  bams  stand- 
one  hundred  and  seventy-eight  feet  from  the  centre  of 
railroad  track,  and  that  the  barnyard  in  whidi  they  stood 
ended  to  within  eighty-nine  feet  of  the  track.  The  de- 
idant  offered  evidence  tending  to  prove  that  the  bams 
re  in  danger  of  being  burned  by  passing  lomocotive&  To 
s  evidence  the  plaintiff  objected,  that  the  probable  or  pos- 
lie  damage  was  too  remote;  that  it  was  only  a  possibility; 
d  that  if  the  plaintiff  caused  the  destruction  of  the  de- 
idant's  bams  by  fire,  the  plaintiff  would  be  liable  in  an  ao- 
m  for  damages. 

It  was  argued  by  the  defendants'  counsel,  that  although 

e  defendants  might  recover  in  a  future  action  if  they  were 

lilty  of  no  oontributoiy  negligence,  yet  if  they  continued 

use  the  bams  as  heretofore,  if  there  was  danger,  the  dan- 


1  It  was  virtually  conceded  by  the  defendant's  counsel,  before  the 
3se  of  the  trial,  that  as  the  walnut  trees  were  destroyed  before  the 
mmencement  of  this  action,  a  separate  action  would  he  for  destroy- 
g  the  trees,  and  that  he  was  not  entitled  to  recover  their  yalue  in  this 
rtion;  and  the  evidence  on  that  subject  waa  sabsequently  ruled  omt 
iih  the  defendant's  oonsentw 
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ger  would  be  such  that  it  would  be  dearly  a  caae  of  contrib- 
utory neglig€fnce,  and  if  the  defendants  were  compelled  to  re- 
move their  bams,  or  change  their  mode  of  using  them,  thfl(t 
was  a  reason  for  claiming  damages  in  this  proceeding. 

The  objection  was  overruled.  The  defendant  introduced 
evidence  tending  to  prove  that  the  danger  was  so  great  as  to 
render  it  advisable  to  remove  the  bams.  The  defendant  then 
asked  a  witness  the  cost  of  removing  the  baruA.  The  plain- 
ti£F  objected,  on  the  grounds  before  stated. 

The  objection  was  overruled 

The  evidence  tended  to  show  that  a  few  acres  of  the  de- 
fendants' land  being  level  and  nearly  or  quite  sumranded 
by  higher  lands,  and  having  no  distinct  channel  through  it^ 
was,  before  the  construction  of  the  railroad,  in  extremelj 
wet  weather,  covered  with  water  for  a  few  days  at  a  time. 
That  the  railroad  was  constructed  across  and  over  the  cen- 
ter of  this  part  without  a  sluice  to  allow  the  water  to  paae 
under  the  road,  and  the  road-bed  operated  as  a  dam,  cane- 
ing  the  water  to  stand  higher  (m  the  east  than  on  ihe  ^vrest 
side  of  the  railroad,  and  to  stand  for  a  much  longer  time 
than  formerly  on  a  portion  of  defendant's  land.  There  was 
conflicting  evidence  as  to  where,  and  in  what  directicm,  was 
the  natural  surface  flow  or  drainage  of  this  water,  before 
the  construction  of  the  railroad;  and  as  to  the  proper  mode 
of  relieving  the  land  of  surplus  water  after  the  oonstraction. 
The  cost  of  drainage  by  a  ditch  parallel  to  the  railroad  was 
variously  estimated;  the  opinions  of  witnesses  ranging  from 
$10  to  $180.  The  cost  of  a  good  sluice  under  the  railroad 
was  estimated  to  be  $75. 

The  plaintiff  moved  that  all  the  evidenoe  on  the  subject 
of  the  overflow  be  ruled  out  as  irrelevant. 

The  moticm  was  overruled. 

Of  the  written  instructions  presented  by  the  plaintiff,  the 
court  declined  to  give  the  following; 

^The  defendants  cannot  recover  anything  in  this  case  fagr 
reason  of  any  probable  danger  of  fire  to  the  bams  of  the  de- 
fendant situated  on  adjacent  lands  outside  the  sixty  feet 
sought  to  be  appropriated. 

"The  defendants  are  not  entitled  to  recover  for  any  dam- 
age done  to  adjacent  lands  of  defendantSi  outside  of  the 
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?et  sought  to.  be  appropriated,  by  reason  of  water 
d  back  on  such  lands  by  the  embankment  of  the  raU- 

determining  the  compensation  to  which  the  defend- 
e  entitled  for  the  strip  of  land  actually  sought  to  be 
riated,  you  should  find  what  that  strip  of  land  was 
ai  the  time  {he  plaintiff e  took  it,  and  irrespective  of 
creased  value  by  reason  of  the  railroad." 
following  are  the  instructions  given  to  the  juiy: 
ill  be  proper  for  you  to  observe  a  distinction  between 
3  claimed  by  the  defendants  as  the  value  of  the  land 
the  plaintiff  seeks  to  appropriate,  and  what  is  called 
ig  damages.  The  defendants  are  entitled  to  com- 
on  for  the  parcel  or  strip  of  4  ^  acres  irrespective 
benefit  or  advantage  to  their  adjacent  lands  caused 
proposed  ionprovement  or  by  the  construction  of  the 
d. 

the  question  whether  the  defendants  are  entitled  to 
:  any  more  than  the  actual  value  of  the  4^  acres  de- 
upon  whether  there  are  resulting  damages,  aside  from 
ilue,  exceeding  resulting  advantages  or  benefits  to  the 
ants,  in  consequence  of  the  road, 
plaintiff  admits  the  value  of  the  land  described  in  the 
lint  to  be  $200,  and  the  defendant  claims  that  it  iB 
$234 ;  of  course  you  cannot  place  its  value  at  less  than 
nor  more  than  $334. 

estimating  its  value  you  will  find  what  it  was  worth  at 
ne  this  proceeding  was  commenced, 
^ou  believe  from  the  evidence  that  the  defendant's 
are  so  situated  as  to  be  unreasonably  exposed  to  dan- 
fire  from  passing  locomotives,  that  is  a  proper  sub- 
^r  you  to  consider  in  determining  whether  the  resulting 
;es  are  greater  than  the  benefits. 

rovL  think  they  are  in  such  danger  that  it  would  be  ad- 
»  to  remove  them  from  their  present  position,  the  cost 
h  removal  is  a  proper  subject  for  consideration  in  mak- 
>ur  estimates. 

}  defendant  cannot  recover  in  this  action  any  damages 
opensation  for  walnut  trees.  All  evidence  on  that 
it  has  been  ruled  out^  and  the  subject  has  been  with- 
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• 
drawn  from  your   consideration.      It  has  been   ruled  out 

because,  as  to  the  land  sought  to  be  apjpropriated,  you  are 
to  find  its  value  at  the  time  this  action  was  commenced,  and 
not  at  the  time  the  plaintiff  took  possession.  Such  growing 
trees  are  a  part  of  the  land,  and  if  they  were  to  be  valued 
at  all  in  the  case,  they  would  be  valued  as  land,  and  it  is 
admitted  that  when  this  proceeding  was  commenced  the 
walnut  trees  were  not  in  existence.  If  the  defendant  has  an 
unsatisfied  demand  for  taking  those  trees,  he  must  recover, 
if  at  all,  in  another  action ;  for,  if  we  should  attempt  to  in- 
clude that  matter  in  Ihis  case,  the  judgment  in  this  caae 
would  be  no  bar  to  another  action  for  the  same  thing;  and 
you  are  to  treat  the  case  as  if  there  had  been  no  such  wal- 
nut trees. 

If  the  plaintiff  has  neglected  to  put  in  a  sluice,  where  one 
was  needed  to  prevent  the  plaintiffs  work  from  causing 
an  overflow  of  the  defendants'  land,  the  defendants'  remedy 
is  by  a  proceeding  to  compel  the  plaintiff  to  put  in  the  neces- 
sary sluice;  and  if  such  is  the  cause  of  the  alleged  ove^ 
flow,  the  defendants  cannot  recover  any  damages  in  this  pro- 
ceeding because  of  such  neglect.  -  The  damages  to  be  con- 
sidered in  this  case  are  such  as  will  be  caused  by  construct- 
ing a  railroad  in  a  proper  manner.  If  the  railroad  now 
built  is  improperly  constructed,  and  an  overflow  is  caused 
by  improperly  neglecting  to  put  in  a  sluice  by  which  the 
plaintiff  ought  to  have  avoided  such  overflow,  the  danoage 
thus  caused  can  not  be  considered  in  this  case,  but  the  de- 
fendants' remedy  must  be  by  proceedings  to  compel  the 
plaintiff  to  put  in  the  sluices. 

If  you  think  some  injury  is  done  to  the  defendants  by 
ponding  water  upon  their  land  adjacent  to  the  sixty  feet, 
and  that  a  sluice  is  not  necessary,  such  injury  is  a  proper 
subject  to  be  considered  in  estimating  damages.  In  other 
words,  if  a  proper  construction  of  the  road  will  pond  ^^^^ 
upon  the  defendants'  adjacent  land,  the  overflow  is  a  ptop^^ 
subject  to  be  considered  in  estimating  damages. 

The  court  has  refused  to  admit  evidence  that  the  plainti"^ 
while  constructing  the  road,  cut  down  or  destroyed  timk^^ 
growing  on  lands  adjacent  to  the  sixty  feet  sought  to  W 
appropriated,  and  you  should  not  permit  anything  tfaa^  ^^ 
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lid  on  that  subject  to  influence  jour  verdict     If  the 
ants  have  suffered  any  injury  in  that  respect,  the  law 

them  a  remedy  in  another  proceeding,  and  the  nature 
i  case  is  suph  that  no  record  can  be  legally  made  to 
bat  such  damages  have  been  considered  and  determined 

proceeding. 

opinions  of  experts  or  persons  skilled  in  a  particular 
I  of  business  have  been  given  in  evidence,  to  aid  you 
iving  at  correct  conclusions  on  some  points  with  which 
day  be  more  familiar  than  you  can  be. 
letermining  any  controverted  question  of  this  kind,  you 
ive  to  their  opinions  such  consideration  as  is  proper, 
ibering  that  such  opinions  are  not  offered  to  control 
judgment,  but  to  instruct  and  to  convince,  and  thus 
5  you  to  arrive  at  the  truth.  In  the  end,  it  is  the  opin-r 
[  the  jury  upon  which  the  determination  of  the  point 
rest.  After  carefully  considering  these  opinions  with 
aer  evidence,  and  giving  them  due  weight,  it  rests  upon 
^  decide  according  to  your  convictioiis. 
e  jury  returned  a  verdict  in  favor  of  the  plaintiff  for 
Dpropriation  of  the  land  described  in  the  complaint,  and 
/or  of  the  defendants  for  $700  damages. 
e  plaintiff  filed  a  motion  for  a  new  trial,  assigning  er- 
)f  law  and  insufficiency  of  the  evidence,  which  was  sub- 
d  without  argument,  and  overruled, 
e  plaintiff  paid  into  the  hands  of  the  clerk  $700,  to- 
r  with  money  sufficient  to  satisfy  the  costs,  and'  at  the 

time  filed  a  paper  stating  that  the  plaintiff  pays'  the 

"under  protest  and  without  waiving  the  right  to  appeal 
the  judgment  rendered,  or  to  be  rendered,  herein,"  and 
Qotifying  the  clerk  not  to  pay  the  money  to  the  defend- 
ntil  the  case  was  determined  on  appeaL 
judgment  was  rendered,  on  the  plaintiff^s  motion,  in 
•dance  with  the  verdict.  Afterwards  the  defendants' 
ney  filed  an  affidavit  stating  that  he  had  demanded  the 
$700  of  the  clerk,  and  that  the  clerk  refused  to  pay  the 
!  to  the  defendants,  and  moved  the  court  for  an  order 
le  derk,  directing  him  to  deliver  that  sum  to  the  d^fend- 
;  and  the  question  having  been  argued  and  submitted, 
ELS  ordered  that  the  clerk  pay  the  $700  to  the  defendants. 
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CiBOUiT  CouBT  FOB  Washinoton  GouhtTj  Kat  Tbbk,   1871. 

WM.  B.  CHATFIELD  v.  WASHINGTON  COUNTY. 

Re-enacting  the  law  fixing  the  salary  of  the  county  treasurer,  doei  not 
deprive  him  of  the  right  to  a  percentage  for  receiving  school  fundsy 
allowed  to  him  by  a  statute  not  referred  to  in  th«  re-enactment 

W.  D.  Hare,  for  the  plaintiflf. 
0.  H.  Durham,  for  the  defendant 

IJndeb  ss.  254,  5  and  6  of  the  code,  this  case  was  mbr 
mitted,  upon  an  agreed  slatcrment  of  facts,  to  the  circuit 
court    Upton,  J.,  presiding. 

The  parties  state  that  the  plaintiff  is  treasurer  of  Wash- 
ington County,  and  as  such,  has  in  his  hands  $6,000,  col- 
lected by  him,  and  belonging  to  what  is  known  as  the  irre- 
ducible school  fund,  and  that  he  has  received  no  compenBa- 
tion  for  his  services  in  that  relation,  aside  from  the  salary 
which  he  draws  as  treasurer. 

In  1856,  an  act  was  passed  which  authorized  the  board  of 
school  Iknd  commissioners  '^to  demand  the  services  of  any 
county  officer  in  any  business  relating  to  the  school  lands 
and  funds  in  his  county;"  and  provides  that  the  county 
treasurer,  if  so  required,  shall  receive,  receipt  for,  and 
safely  keep  such  funds,  and  that  ^'county  treasurers  for 
their  services  under  this  act,  shall  receive  put  of  the  general 
fund  one  per  cent  of  the  amount  of  school  moneys  received 
by  them. 

A  law  of  1854  gave  to  the  treasurer  of  Washington  County 
a  salary  of  three  hundred  dollars.  An  act  was  passed  in 
1868,  making  no  allusion  to  the  act  of  1866,  but  amending 
and  re-enacting  the  section  that  fixed  the  salaries  of  county 
treasurers.  It  changed  the  salaries  of  some  other  treasur- 
ers, but  left  that  of  the  Washington  County  treasurer  as 
before — three  hundred  dollars. 

It  was  held,  that  the  amendment  made  in  1868  did  not  de- 
prive the  treasurer  of  Washington  County  of  the  right  to 
receive  one  per  cent,  although  the  act  of  1854,  and  the 
amendment  made  in  1868,  both  speak  of  the  salary  ''as  a 
full  compensation  for  the  services"  of  county  treasureiSi 
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^aavTt  Oaowt  wcm  WASHavros  Coumt^  Mat  Tdm,  1871. 

:  HOLLISTER  Respondent  ▼.  CHAELES  HAGUI, 

Appellant 

oif  APFBAii. — Where  on  appeal  from  a  Justice's  court  the  respond- 
Qt  obtains  a  verdict  for  less  than  he  recovered  in  a  justice's  courty 
he  costs  on  appeal  are  in  the  discreticni  of  the  court. 

SE  plaintiff  had  obtained  judgment  in  a  justice's  court 

^50,  for  the  reasonable  value  of  keeping  the  defendant's 

3.     The  defendant  had  set  up  a  special  contract  and  a 

ff. 

be  defendant  appealed,  and  in  this  court  the  plaintiff  ob- 

id  a  verdict  for  $25. 

be  plaintiff's  costs  in  the  justice's  court  were  about  $45^ 

in  this  court  the  plaintiff  filed  a  coBta  bill  amounting  to 

.  besides  the  costs  in  the  court  below. 

be  defendant  moved  for  a  judgment  f<nr  oosta. 

.  E:  Bybee,  for  the  defendant 

here  is  no  special  provision  in  tiie  justice's  aety  and  by 
on  539  of  the  practice  act^  in  this  class  of  actions,  the 
ndant  is  entitled  to  costs,  unless  the  plaintiff'  recovers 
dollars  or  more. 

^  D.  Hare,  for  the  plaintiff,  claimed  that  actions  689, 
and  541;  apply  only  to  cases  commenced  in  the  county 
ircuit  court 

PToir,  J.  Held,  that  this  is  a  case  where  the  judgment 
galed  from  "is  modified,"  within  the  meaning  of  the 
clause  of  section  542  of  the  general  practice  act,  which 
ddes:  'TBut  where  on  appeal  to  the  supreme  or  circuit 
rt  a  new  trial  is  ordered  or  a  decision  given  modifying 
judgment  appealed  from,  the  costs  on  appeal .  shall  be 
wed  or  not  in  the  discretion  of  the  appellate  court" 
'hat,  in  general,  costs  follow  the  judgment  when  the 
ute  is  silent;  and  when  the  statute  leaves  the  matter  to 
discretion  of  the  court,  such  should  be  the  practice,  un- 
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less  there  are  special  reasons  for  varying  the  rule.  That  in 
this  case  the  defendant  had  it  in  his  power  to  avoid  all  costs 
by  tendering  the  amount  that  has  been  found  due ;  and  that 
this  is  a  sufficient  reason  iot  not  awarding  costs  in  his  favor. 
But  that  inasmuch  as  it  is  sho^n  that  there  was  some  grounds 
for  his  appeal,  the  plaintiff's  cost  bill  should  not  be  allowed 
in  full. 

The  plaintiff  was  allowed  the  costs  he  recovered  in  the 
court  below,  and  $20  of  the  costs  on  appeal 
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JOHN  CHIPMAN  v.  WINSTON  BRONSON. 

Notice  or  Appkal. — Where  the  notice  of  appeal  specified  a  Judgment  for 
907.75,  and  the  transcript  disclosed  a  judgment  for  $52.60,  the  ap- 
peal was  dismissed. 

Ths  notice  of  appeal  described  the  judgment  in  the  words^ 
'^from  a  judgment  rendered  in  your  favor  against  me  on  the 
20jh  day  of  March,.  1871,  by  B.  B.  Willmot,  justice  of  the 

'  '  I  1  ■ 

peace,    *    *    *    for  $57.76  and  costs.'* 

The  transcript  disclosed  a  judgment  for  $52.50. 

Hyer  Jackson,  for  the  respondent^  moved  to  dismias  the 
appeal  for  insufficiency  of  the  notice. 

Hare  &  Tongue,  for  the  appellant,  claimed  that  a  verdict 
had  been  rendered  for  $57.75,  and  that  either  there  was  a 
mistake  in  the  transcript,  or  the  justice  had  inadvertently 
entered  judgment  for  a  wrong  amount.  The  transcript  oon* 
tained  no  copy  of  a  verdict  Time  was  allowed  for  oorreot- 
ing  the  transcript 

ISo  correction  being  madci  the  moticm  was  argued  and 
sulnnitted« 

By  thb  Coubt^  IJpton^  J.  This  court  acquires  jurisdic- 
tion through  the  notice  of  appeal  It  is  necessary  that  the 
notice  should  identify  the  case  with  reasonable  certainty  to 
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g  the  cause  into  ihh  court;  arid  tH^'  idttitiflcatian  sfcould 
uch,  that*  when  the  record  Is  made  up,  the  notice  will  of 
f  show  that  thia  is  the  same  eause  that  was  pending  in 
court  below.  It  maj  hot  be  necessary  in  ail  eaae»  ta 
J  the  amount  of  the  judgment  appealed  from,,  but  if  it  i^ 
)d  it  ahould  b^  stated  correctly. 

I  the  justice  of  the  peace  had  rendered  judgmeirt  for 
75  when  no  more  than  $52.50  was  claimed,  this  court 
[d  be  bound  to  set  aside  the  judgment  or  direct  it  to 
iorrect^d.  The  la^  undoubtedly  contemplates  as  great 
tne&B  in  this  court  as  in  the  justices  court 
1  the  case  of  such  an  error  disclosed  by  the  franBeript 
L  a  justices  court,  this  court  would  have  jurisdiction 
if  it  could  see  that  no  substantial  ^vr6ng  would  be 
',  could  correct  the  error  by  requiring  the  excess  to  be 
tted.  But  in  this  case,  unless  the  law  has  been/  com- 
1  with,  this  court  ha£d  not,  acquired  jurisdiction.  It  ii 
a  case  of  mene  error  that  may  be  disregarded  if  no  sub* 
'ial  right  is  prejudiced,  or  on  the  assumption  tiiat  the 
Uant  acted  in  good  faith  and  that  no  one  has  been 
?d,  because  the  jurisdiction  does.  not.  depend  atone  upon' 
;  the  parties  intended  to  do,  but  upon  what  has  been  done; 
think  the  misdescription  of  the  judgment  is  fatal  and 
the  appeal  should  be  dismissed. 
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ALBEE  ▼. ALBEE. 


!fT  AND  Cints-^CoKSTDtBATioiT. — Where  a  father  giTea  Uf  minor 

on  the  privilege  of  working  for  himself  and  having  whatever  wages 
le  may  earn,  and  afterwards  the  minor  voluntarily  returns  and 
ibors  on  his  father^s  farm  until  he  becomes  t\tenty-one  years  of 
ge,  the  law  does  not  imply  a  promise  on  the  part  of  the  father  to 
»ay  wages  to  the  son  for  the  time  durin);  the  minority. 
:ed  Promise. — Where  a  son,  on  becoming  of  age,  remains  with  his 
ather  and  works  for  his  father  atf  an  ordinary  laborer  on  a  farm 
3  Oregon — 2i 
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undei:  a  parol  ccmtract  that  h&  should  rMeive  land  for  hia  pay,  and 
he  do6B  not  reoeiTe  the  land,  he  is  entitled  to  reoo^er  the  reasonable 
value  of  his  labor. 

TtXADiisiQ — ^Nbglioenob.— In  an  action  for  work  and  labor,  if  the  de- 
fendant beektf  to  ahow  l^hat  the  plaintiff  did  not  labor  diligently,  )»e 
.  should  raise  the  question  by  his  answer. 

PutAUKG — ^PBOiaSB  TO  Seix.  Land. — ^Although  it  is  necessary  that  \ 
agreement  for  the  sale  of  land  should  be  in  writing,  it  is  not  neee 

.  r.,  sf^ry  that  the  pleading,  should  ei^resaly  aver  that  the  agreement  was 
reduced  to  writing. 

'  Tks^  complaint  was  for  $40  per  mOmth,  alleged  to  be  tbe 
leftsonable  value  of  labor  done  by  the  plaintiff  for  the  de- 
fendant at  bis  request,  from  a  specified  day  in  1868^  for  a 
period  of  two  years. 

r  The  answer,  in  regard  to  each  allegation  of  the  eomplaint, 
contained  a  denial  qualified  by  the  words  ^'except  as  here- 
inafter set  forth.  ^^ 

The  ani^wer  proceeded  to  set  fordi,  that  the  plaintiff  was 
the-  defendant's  Bon ;  that  during  all  the  time  set  forth  in  the 
complaint^  except  the  last  six  months  thereof,  the  plaintiff 
wtks  a  minor. 

That  before  the  time  mantioned  in  the  complaint,  the 
plaintiff  had  been  a  waywar^  and  bad  boy,  and  that  he  had 
wrongfully  left  his  father's  house.  That  the  f ather,  in  hopes 
<>f  benefiting  bis  son,  and  to  induce  him  to  retom  to,  and 
remain  at  his  father's  hoiise,  at  the  time  first  mentioned, 
mutually  agreed  with  his  son,  the  plaintiff,  that  the  plaintiff 
should  remain  and  work  on  the  defendant's  farm  during  the 
defendant's  life.  And  that  he  should  have  as  compensation 
all  the  .proceeds  of , the  f  anp  except  such  as  was  necessary  for 
the  defendant's  support  and  at  the  defendant's  death, 
should  have  the  farm.  -And  that  all  the  work  that  had  been 
done  by  the  plaintiff,  had  beeti  done  for  the  plaintiff's  ben- 
efit on  said  farm  in  pursuance  of  the  said  agreement. 

The  answer  also  stated  that  the  plaintiff's  labor  was  worth 
no  more  than  the  board,  clothes  and  spending  money  fur- 
nished by  tbe  defendant  to  liie  plaintiff  while  the  work  was 
being  done. 

ThjB  plaintiff  moved  to  strike  out  that  part  of  the  answer 
relating  to  the  character  of  the  plaintiff^  as  irrelevant  and 
scandalous. 
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le  motion  was  sustained. 

be  plaiiiti£F  demurred  to  the  answer;  that  it  did  not  ap- 
that  the  promise  was  in  writing. 

PTON,  J.    Held,  that  although  a  promise  for  the  sale  of 
is  void  unless  in  writings  it  is. not  necessary  to  declare 
le  pleading  that  the  promise  is  in  writing, 
he  dem.urrer  was  overruled, 

he  replicaticm  denied  making  the  contract  set  forth  in 
answer^  admitted  that  sudi  a  plan  had  been  talked  of, 
ng  the  plaintifPs  minority,  but  averred  that  the  defend- 
pefused  to  enter  into  such  a  contract.  And  averred  that 
defendant  had  previously  given  the  plaintiff  his  time. 

.  E/Bybee  and  B.  Killin,  for  the  plaintifi. 

'are  <Sc  Tongue,  for  the  defendant 

jury  being  impaneled  and  sworn,  the  plaintiff,  called 
lis  own  behalf  as  a  witness,  was  asked: 
[ow  long  did  you  woik  for  the  defendant  t 
Tr.  Hcure — ^I  object,  on  the  ground  of  irrelevancy.     It  ap* 
-s  by  the  pleadings  that  the  time  was  six  montha  after 
Diajority,  and  eighteen  months  before, 
he  objection  was  sustained. 
|.    How  much  was  the  labor  worth  ? 
fr.  Hare — I  object  to  proving  the  value  before  the  time 
lis  majority. 

!•    How  much  was  it  worth  during  the  last  six  months? 
L.  It  was  worth  $40  per  month. 

'he  defendant  was  called  as  a  witness  on  his  own  behalf. 
\,    What  was  the  bargain  under  which  the  plaintiff  went 
7ork  for  you  f 

fr.  Killin — I  object  to  parol  evidence  of  the  contract  set 
in  the  c<Hnplaint. 

(r.  Tongue — We  will  show  that  the  plaintiff  went  into 
5ession  under  the  contract 
'he  objection  was  sustained, 
\,    What  was  the  plaintiff's  board  worth? 
Ir.  f  iZItiK— I  object;  there  is  no  iasae  as  to  the  price  of 
rd. 


824  Alb££  v.  Albxs.  [3  Oi^b 

Mr.  Hare — The  answer  denies  that  the  work  was  worth 
more  than  the  board^  clothes  and  money  f  umiahed* 

The  objection  was  sustained. 

Q.    What  was  the  reasonable  value  of  the  plaintiff's  labor  I 

A«     It  was  not  worth  anything. 

Q.    State  what  kind  of  work  he  did  on  the  farm  ? 

The  question  was  objected  to  as  irrelevant,  and  the  objec- 
tion sustained. 

AlbeCy  sworn.      I  am  a  brother  of  the  plaintiff.    I 

lived  on  the  farm  most  of  the  two  years  in  question. 

Q.  How  much  was  the  work  that  the  plaintiff  did  during 
the  last  six  months  worth  ? 

Mr.  KUlin — I  object  to  the  question.  There  is  no  issue 
but  the  plaintiff  did  good  work. 

Mr.  Hare — We  have  denied  that  the  work  was  worth  any- 
thing, except  as  in  the  answer  stated;  and  we  have  stated 
that  it  was  tiot  worth  so  much  as  his  board,  and  clothes,  and 
the  money  furnished  him.  I  think  we  are  entitled  to  show 
that  he  was  living  with  the  old  gentleman  as  he  did  before 
he  became. of  age,  and  was  not  at  work  but  a  small  part  of 
tihe  time.   . 

By  the  Court—I  ^mik  the  kind  or  quality  of  service  ren- 
dered is  not  put  in  issue.  The  real  question  to  be  deter- 
mined is  the  reasonable  value  of  farm  labor  at  the  time  and 
place. 

Q.    What  was  the  wages  of  farm  hands  at  that  time  I 

A.    About  $26  per  month. 

The  court  gave  the  following  instructions : 

The  law  has  provided  that  a  contract  for  the  sale  of  land 
which  is  not  reduced  to  writing  is  void.  For  that  reason, 
the  contract  which  the  defendant  says  he  made,  cannot  be 
enforced,  and  we  are  compelled  to  treat  the  case  as  if  they 
had  not  attempted  to  make  the  contract;  or,  at  least,  we 
cannot  determine  the  compensation  according  to  the  terms 
of  the  contract  the  defendant  sets  up.  The  plaintiff  claims 
that  he  ought  to  have  weges  for  eighteen  months  of  tiie 
time,  for  the  reason,  that  before  tliat  his  father  had  given 
him  his  time.     If  he   had   worked  for  a   third   party,  that 
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it  be  a  reason  for  his  being  entitled  to  receive  the 
ij  earned,  but  when  he  volnntarily  returned  to  his  iath- 
le  law  does  not  raise  a  presnmption  that  his  father  prom- 
to  pay  him  what  his  labor  was  worth ;  it  is  more  reason- 
to  presume  that  he  axA  his  father  renewed  their  former 
ions  toward  each  other.  Yon  will,  therefore,  disregard 
lat  is  said  about  the  labor  performed  before  the  plaintiff 
ne  of  age. 

le  plaintiff  can  osily  reooYer  for  work  done  after  he  be- 
r  twenty-one  years  old.  The  parties  have  agreed  that 
orked  six  months  after  that  time;  and  there  is  but  one 
ion  of  fact  in  dispute ;  that  is :  what  was  then  the  reas- 
le  value  of  labor  in  the  business  of  farming? 
lere  has  been  some  attempt  to  show  that  the  plaintiff 
act  work  continuously,  and  that  he  did  not  earn  the 
s  of  an  ordinary  farm  hand ;  but  that  question  cannot 
ied  in  this  case,  and  all  evidence  on  that  subject,  when 
^ted  to  has  been  ruled  out  It  would  be  unreasonable 
extremely  inconvenient,  if  on  every  occasion  on  which 
rson  sues  for  wages,  he  was  compelled  to  be  prepared 
-oduce  an  array  of  witnesses  to  prove  that  he  had  lost 
me,  and  that  he  had  done  all  his  work  skillfully.  The 
las  accordingly  provided,  that  if  the  plaintiff  is  to  meet 
questions,  the  defendant  must  apprise  him  in  his  an- 
that  defendant  wiU  dispute,  his  skill  and  diligence.  It 
Km  this  ground  that  all  evidence  touching  the  kind  or 
tity  of  labor  has  been  ruled  out.  The  plaintiff  is  eor 
[  ix>  recover  for  aiz  months'  labor,  at  the  enstomaiy  rate 
iges  at  the  time  and  place, 
16  plaintiff  had  a  verdict  lor  $1601 
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W.  W.  CHAPMAN  V.  JAMES  H.  WILBUR 

Tmvan. — ^Where  one  in  possession,  without  title,  conveyed  two  tdja- 
cent  blocks  of  land  in  trust,  "for  the  purpose  of  erecting  an  aesd- 
emj  thereon  and  thereuAth,'*  with  covenants  for  farther  assurance, 
and  having  afterwards  acquired  the  legal  title,  executed  a  deed 
purporting  to  be  confirmatory  of  the  former  deed,  and  purporting 
to  recite  its  substance,  but  which  describes  the  former  deed  as  a 
deed  conveying  the  "land  for  the  purpose  of  establishing  ikenon  a 
seminary  of  learning  to  he  divided  into  a  male  and  female  acad- 
emy;" and  which  in  terms  grants  the  land  in  trust,  "for  the  uses 
and  purposes  aforesaid."  Held,  that  the  change  in  language  does 
not  denote  an  agreement  on  the  part  of  the  ce9tu%  que  truet  to 
change  the  nature  of  the  trust. 

VoLUNTABT  GoNVETAirGfc. — ^The  execution  of  an  assignment  by  the  tms^ 
tee  (he  being  the  grantee)  which  was  written  on  the  htA  of  the 
confirmatory  deed,  was  held  not  to  be  conclusive  proof  that  the 
trustee  knew  the  contents  of  the  confirmatory  deed. 

Ratification. — ^Upon  proof  that  the  trustee  had  no  knowledge  of  a  di** 
crepancy  between  the  terms  of  the  original  deed  and  those  of  the 
confirmatory  deed,  and  that  the  latter  was  in  the  custody  of  an- 
other, and  was  never  in  the  custody  of  the  trustee,  except  for  the 
purpose  of  signing  the  release  written  thereon.  Held,  that  sudi 
signing  was  not  a  ratification  of,  or  consent  to,  a  change  in  the 
character  of  the  trust. 

Construction. — In  construing  contracts,  meaning  must  be  given  to  cadi 
of  the  terms  employed  if  possible. 

This  is  a  suit  to  recover  a  parcel  of  land,  formerly  oon- 
vejed  by  the  plaintiff,  in  trust,  on  the  ground  of  forfeitoie 
h^  misappropriation. 

/.  H.  Reed  and  W.  W.  Chapman,  for  plaintiff, 
A.  G.  Oibbs  and  Cdples  <6  Moreland,  for  defendant 

Upton,  J.  This  case  was  referred,  and  the  referee  heard 
the  cause  and  reported  a  decree  in  favor  of  the  plaintiff; 
it  is  now  submitted  on  the  defendant's  motion  to  set  aside 
the  report,  and  on  the  plaintiff's  motion  for  confirmation. 

The  following  are  the  material  facts:  On  the  7th  day  of 
September,  1860,  that  is,  twenty  days  before  the  passage  of 
the  donation  act,  Stephen  Coffin,  D.  H.  Lownsdale  and  W. 
W.  Chapman,  being  in   possession,   conveyed   two   adjacent 
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locks  of  land^  known  as  blocks  205  and  224  in  the  city  of 
ortland,  to  ^'Jaines  H.  Wilbnr,  trustee,  for  the  use  and 
3nefit  of  the  Methodist  Episcopal  Church  of  Oregon"  *  ♦  * 
for  the  purpose  of  erecting  an  academy  thereon  and  thefo- 
ith'*  ♦  ♦  ♦  "to  be  by  him  conveyed  to  such  person  as 
lall  be  appointed  to  receive  and  hold  the  title  for  the  use 
id  benefit  of  the  Methodist  Episcopal  Church  of  Oregon/' 
his  deed  contained  the  following:  "And  we  further  cove- 
mt  that  if  we  shall  obtain  title  to  said  property  from  the 
nited  States,  we  will  convey  the  same  as  aforesaid  by  deed 
:  general  warranty.  We  further  covenant  to  warrant  and 
^fend  the  said  property  against  the  claimd  of  all  persons 
aiming  by,  through  or  under''  u& 

Soon  after  reeeiving  the  deed,  Wilbur  went  into  poeses^ 
on  of  the  prenuses,  and  in  concert  with  the  said  chnrch 
ected  a  building  on  block  205,  and  instituted  an  academy 
)on  it  The  plaintiff,  about  the  first  day  of  September, 
i53,  obtained  the  legal  title  to  the  premises  from  the 
nited  States,  and  on  the  tenth  day  of  that  month  he  and 
s  wife  executed  a  deed   of  tiie  premises  to  "James   H. 

'ilbur,  trusts  of  the  Oregon  Atmual   Conference   of   the 

_^  * 

ethodist  Episcopal  Church  in  Oregon.*^  This  deed  pn> 
sees  to  recite  the  purport  of  the  former  deed  and  to  be  con- 
matoiy  of  it,  but  departs  from  its  tenor  in  several  partio- 
ar& 

It  states  the  date  of  that  deed  as  of  the  *^twenty*&ftix  of 
me^  1851,"  and  refers  to  the  grantors  as  having  then  '%j 
ed  of  quitclaim  conveyed  to  the  said  James  H.  Wilbur, 
iiBtee  as  aforesaid,  the  property  hereinafter  described,  for 
e  purpose  of  establisjiiog  thereon  a  seminary. of  learning, 
be  divided  into  a  male  and  female  acad&my/' 
It. is  not  shotvn  to  whom  this  latter  deed  was  delivered, 
r  with  whom  it  was  left  at  thdt  time,  but  it  was  afterwards 
und  in  the  hands  of  some  one  of  the  several  perisons  inter- 
red in  maintaining  and  conducting  the  academy. 
In  1858  a  corporation  v/as  formed  by  act  of  the  territorial 
^slature,  called  "the  board  of  trustees  of  the  Portland 
uidemy  and  Female  Seaninary."  This  corporation  was 
ganiced,  and  its  trustees  held  its  first  meeting  (m  the  4tli 
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of  March,  1854.  It  is  admitted  that  tiiis  corporation  is  the 
agent  or  person  duly  appointed  "to  receive  and  hold  the 
title  for  the  use  and  benefit  of  the  Methodist  Bpisoopal 
Church  of  Oregon/'  and  to  manage  the  affairs  of  the  acad- 
emy. 

Up  to  about  1858,  Mr.  Wilbur  had  c<mtinued  to  act  as 
such  agent  and  trustee,  and  in  the  construction  of  the  acad- 
emy, which  was  completed  in  1861,  he  had  advanced  of  his 
own  funds  over  $5,000.  Afterwards  ihe  defendant,  Wilbur, 
assigned  or  transferred  the  two  blocks  to  the  said  Eoard  of 
Trustees  of  the  Portland  Academy  and  Female  Seminaiy, 
and  that  Board,  having  audited  the  accounts  of  the  defend- 
ant^ and  found  a  large  amount  due  him  on  account  of  ad- 
vances made  by  him  in  constructing  the  academy  building, 
bai^ained  with  him  to  take  block  224  in  satisfaction  of  that 
claim,  and  the  Board  executed  a  conveyance  to  him  of  that 
block  on  the  9th  of  June,  1860;  since  which  time  the  de- 
fendant has  held  blodc  224,  claiming  it  to  his  sole  use. 

The  plaintiff  claims  tliat  these  acts  have  worked  a  for- 
feiture, and  that  block  224  should  revert  to  the  plaintiff.  It 
is  claimed  that  Wilbur,  while  trustee,  accepted  the  confirma- 
tory deed  as  a  fulfillment  of  the  covenants  of  the  original 
deed  of  September  7th,  1850,  and  that  thereupon  the  ri^ts 
acquired  by  means  of  the  fivst  deed  mei^d  in  the  legal  title, 
and  the  first  deed  was  no  longer  of  any  force. 

To  sustain  this  position  tHe  plaintiff  produced,  among 
other  proofs^  the  following  endorsement,  written  on  the  con- 
firmatory deed: 

"I  hereby  relinquish,  convey  and  give  up  all  my  right, 
title  and  interest  to  block  No.  205,  described  in  tiiis  deed, 
to  the  Trustees  of  the  Portland  Academy  and  Female  Sem- 
inary. J.  BL  WrLBUB. 

"Dated  Poetlato,  Aug.  16,  1855.'* 

The  evidence  shows  that  the  deed  had  not  previouBly 
been  delivered  to  Wilbur;  but  at  the  time  of  that  endorse- 
ment it  was  produced  by  some  person  interested  in  the 
affairs  of  the  Academy,  at  whose  request  Wilbur  made  the 
assignment  above  set  forth ;  that  Wilbur  did  not  then  read  it 
or  know  its  contents;  and  he  testifies  that  he  never  knew 
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contents,  or  that  there  was  any  diacrepancr)^  I  or  difference 
jveen  its  terms  and  those  of  the  deed  of  Sept.  7th,  1860| 
il  the  year  1869.  And  that  he  had  not  had  charge  of  thfi 
irs  of  the  Academy  since  18S3« 

Iside  from  what  appears  on  the  face  of  the  deed  and  tiie 
orsement,  and  the  fact  that  about  1855,  it  was  in  the 
ds  of  s(»ne  one  of  the  persons  having  the  management 
he  academy,  the  court  is  left  to'conjecture  in  regard  to  its 
very.  Several  circumstances,  and  chiefly  tie  error  in  re-^ 
Dg  the  date  of  the  original  deed,  indicate  that  the  origi- 
deed  was  not  present  wheii  the  ooAflrmatory  deed  was 
f  ted«  And  there  is  no  doubt  the  misdescription  of  the  date^ 
il ted  from  mistake.  I  think  it  more  i^asonable,  since 
of  these  discrepancies  or  departures  from  the  letter  of 
original  deed  is  positively  shown  to  be  tihe  result  of  inad* 
:ency  or  mistake,  to  conclude  that  the  other  departures 
n  these  terms  resulted  from  the  same  cause,  than  to  hold^ 
bout  otiier  proof,  that  the  parties  mutually  agreed  to 
Qge  the  character  of  the  trust 

t  is  claimed  that  the  principal   ol^ect  in   changing  the 
ns  employed  to   express  the  trust,   was  to   provide   for 
ntaining  an     academy  for  males  on  one  of  the  blocks, 
an  academy  for  females  on  the  otiier.    The  evidence 
ed  upon  to  support  this  condusion^  is  the  language  of 
second  deed  above  quoted,   and  the  name  given  to  the 
3oration  created  by  tiie  legislatare.     The  act  speaks  of 
Portland  "academy  and  female  seminary  ;'^  but  the  sec- 
deed  speaks  of  a  "seminary  <^  learning,  to  be  divided 
>  a  male  and  female  academy."    I  can  not  say  that  either 
these  expressions  decidedly  indicate  whether  males  and 
tales  were  to  be  taught  in  one  building  or  in  two ;  or  if 
two,  whether  both   buildings  were  to  be  erected  on  one 
;k.     The    dissimilarity    of    tjiese  names     indicates    the 
?rse  of  a  matured  plan  to  change  the  character  and  plan 
the  institution,  or  the  nature  of  the  trust.     If  a  change 
the  nature   of  the   trust  had   been   decided  upon,   it  is 
dly  probable  that  the  parties  would  have  left  the  fact  to 
inferred  from  ambiguous  expressions  contained  only  in 
recitals  of  the  deed;  to  say  nothing  as  to  whether  tlie 
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trustees  had  power  to  make  such  change,  and  thus  bind  the 
cestuis  que  trust.  The  discrepancy  between  the  names  em- 
ployed in  the  act  of  the  legislature^  and  those  in  the  second 
deed,  as  well  as  the  general  tenor  of  the  second  deed,  when 
compared  with  the  firsts  indicates  inattention  to  the  particu- 
lars of  the  trusty  rather  than  a  mature  plan  of  changing  its 
nature. 

This  conduaion  is  strengthened  by  the  circumstanoes  that 
the  cestui  que  trust  was  not  oonsulted,  that  the  prior  and  sub- 
sequent action  of  the  grantees  proceeded  upon  the  theory 
of  building  but  a  single  x^cademy  or  seminary,  and  that,  of 
the  many  persons  now  resident  here,  who  then  took  an 
active  interest  in  the  institution,  no  one  has  been  produced 
who  recollects  hearing  of  the  proposition,  or  knows  any  facts 
tending  to  show  that  such  a  change  was  contemplated. 

When  Me  examine  the  two  deeds  for  the  purpose  of  deter- 
mining whether  the  covenants  of  the  former  have  been  aban* 
doned  or  merged  in  the  latter,  we  find  that  the  second  deed, 
which  purports  to  recite  the  purposes  of  the  first,  makes 
thJB  grant  ^^to  the  said  Rev.  James  H.  Wilbur  in  trust" 
#    #    ♦    «£qj,  ^q  ^gog  i^jj^  purposes  aforesaidJ^    The  phrase, 

uses  and  purposes,  may  as  well  be  referred  to  the  uses  and 
purposes  actually  expressed  in  the-  first  deed^  as  to  those 
erroneously  quoted  in  the  second,  since  the  reference  makes 
it  necessary  to  read  both  deeds  together.  I  cannot  think  it  a 
reasonable  deduction  from  the  deeds,  that  the  parties  in* 
tended  to  make  the  change. 

It  is  not  necessary  to  determine  the  question  whether  Hr. 
Wilbur  or  the  subsequent  kgents  or  trustees  had  the  power 
to  make  such  change  without  the  consent  of  cestui  que  trust, 
because  the  weight  of  evidence  is  that  they  never  contem- 
plated the  change. 

It  follows  that  the  covenants  expressed  in  the  original 
deeds  are  still  in  force;  and  that  the  right  of  the  trustees  to 
sell  one  of  the  blocks  in  order  to  raise  funds  with  which  to 
erect  an  academy  building  depends  on  the  construction  of 
that  instrument 

If  it  WBB  the  intention  of  the  parties  that  a  portion  of  the 
land  should  be  sold  to  raise  money  wherewith  to  build,  it  is 
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>t  a  material  question  m  this  case  whether  the  block  was 
Id  before  the  building  was  erected,  or  sold  in  satisfaction 
'  money  actually  advanced  for  that  purpose  in  good  faith 
if  ore  the  sale. 

A  lengthy  investigation  was  had,  with  the  intent  to  show 
at  the  money  had  not  been  advanced  in  good  faith  as  al- 
^ed.  But  the  attempt  was  not  snccessful.  It  is  shown 
at  the  account  was  audited  by  the  board  of  trustees,  who 
3re  appointed  in  pursuance  of  law,  and  whose  businiBss  it 
as  to  pass  upon  it.  This  board  deemed  the  account 
rrect,  and  deemed  it  foi  the  interest  of  the  institution 
at  the  block  should  be  sold  to  satisfy  the  demand.  The 
Jy  debatable  question  presented  is  whether  it  was  the  in- 
Qtion  of  the  parties,  as  expressed  in  the  conveyance  of  the 
ad  to  the  trustee,  that  a  part  of  the  land  might  be  sold. 
\xe  plaintiff  is. estopped  by  his  covenants  and  can  not  object 
any  use  of  the  land  that  is  in  accordance  with  the  terms 
the  grant 

It  is  a  rule  in  construing  contracts,  that  meaning  must  be 
7en  to  each  of  the  terms  employed  if  possible. 
When  the  parties  expressed  the  purpose  of  erecting  an 
ademy  thereon  and*  therewith,  they  intended  something 
the  words  employed ;  and  unless  there  is  some  sufficient 
ason  to  be  found,  a  court  has  no  more  right  to  reject  the 
»rd  ^^erewith''  as  meaningless,  than  to  reject  the  word 
bereon." 

It  is  said  the  building  cannot  be  erected  thereon,  that  is, 
the  whole,  after  one  half  is  sold.  Literally,  the  position 
correct,  and  it  is  equally  true  that  if  none  of  it  is  sold  a 
ilding  cannot  be  erected  therewith.  Shall  the  whole  con- 
Lct  be  rejected  because  it  is  impossible  to  comply  with  a 
rfectly  literal  construction;  in  other  words,  because  it  is 
possible  at  the  same  time  to  erect  a  building  on  the  whole 
it,  and  with  the  whole  of  it  ? 

I  can  see  no  reason  for  rejecting  the  word  "therewith,'' 
d  the  only  reasonable  construction  of  the  language  used 
licates  that  a  portion  of  the  land  would  be  made  use  of 
procure  means  with  which  to  erect  a  building  on  the 
idue.     This  was  giving  to  the   trustee  no  broader  disr 
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cretion  iti'  this  respect  than  wa^  given  him  in  other  partica- 
lars ;  as  for  inistatice,  in  Iregard  to  the  kind  and  sijse  of  the 
buildings  the  time  when  it  should  be  oommenced  and  ooni-^ 
pleted^  and  the  part  of  the  premises  on  which  it  should  be 
situated;    - 

The  report  of  the  referee  is  set  aside^  !and  the  decree 
should  be  for  the  defendant 
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THOMAS  ATKINSON  v.  PATEtCK  MORRISST. 

EsTOPPiEi.. — Where  A.,  who  was  mortgagor,  haTing  a  right  to  redeeo. 
took  from  B.,  who  was  assignee  of  a  mortgagee  in  possession,  a  lease 
from  month  to  month  of  the  mortgaged  premises,  A  agreeing  to  pay 
a  monthly  remt,  ^'and  to  quit  and  give  up  possession  of  said  prem- 
ises upon  demand  at  the  end  of  any  month;"  HM^  that  he  was  not 
estopped  to  set  up  his  right  to  redeem;  and  that  it  is  not  a  neces- 
sary inference  from  the  transaction  that  the  partie%  intended  to 
'    convert  B's  claim  into  a  legal  title. 

Redsicption. — In  general  a  mortgagor  cannot  claim  redemption  ^rithout 
a  tender  of  the  deht.  But  a  distinction  is  made  in  cases  whese  tbe 
debt  or  duty  is  wholly  uncertain,  and  capnot  be  ascertained  t>ut  by 
the  judgment  of  the  court. 

BQurrr  Jubisdigtion. — Where  the  principal  object  of  a  suit  is  to  ^^^' 
mine  a  controverted  question  as  to  whether  an  equity  of  redexnp*^^'' 
exists,  the  controversy  is  sufficient  to  afford  ground  of  equi'^  J°' 
risdiction. 

Tei^deb. — Where  the  defendant  refused  to  accept  money  from  the  P^*^* 
tiff,  and  placed  his  refusal  on  the  ground  that  the  plaintiff  laa<i  do 
right  to  redeem,  the  bill  was  sustained  although  the  plaintli'  ^*^ 
neither  made  a  formal  tender,  nor  brought  money  into  coiaX^ 

Ihpbovements. — Where  the  mortgagee  in  possession  had  placed  '^^' 
ble  improvements  on  the  land,  the  plaintiff  consenting  t^tM^  ^ 
should  be  done  at  his  expense,  the  cost  of  the  improvemasa'ft  ^^ 
added  to  the  amount  otherwise  due  to  the  mortgagee. 

The  plaintiff  seeks  to  redeem  certain  pi^mises.  Tt^^  ^ 
fendant  denies  the  plaintiff's  right  to  redeem,  and  claiJ^as  to 
he  owner  in  fee. 

The  plaintiff  being  owner  of  lots  8,  4,  6,  6  and  7  in  ^l^ 
2,  in  Frushes'  addition  to  East  Portland,  mortgaged  th^*^/^ 
one  Thomas  Cullv,  in  March,  1869,  to  secure  $800  ai».^  ^' 
terest 
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n  the  ^zth  of  Mslj,  1869,  the  plaintiff  conveyed  lots  8, 
and  &  of  the  block  to  one  P.  J.  Martin  by  a  deed  abso* 
on  its  face,  to  secure   $400    and    interest,   then   owing 
1  tbe  plaintiff  to  Martin. 

n  the  thirtieth  of  June,  1869,  the  plaintiff  and  the  de- 
lant  entered  into  a. written  agreiement;  the  plaintiff 
feing  to  convey  to  the  defendant  lots  5  and  6  in  that 
k,  on  or  before  the. fifteenth  of  .August,  1869.,  for  $500 
e  paid  by  or  before  that  time.  The  plaintiff  agreeing  that 
:>T  before  tbtfi'tiibe  he  would  remove  incumbrances  from 
6  and:  6.  l*he  cfefendant  advanced  $800  to  the  plaintiff 
took  a  mortgage  on  lots  8'  and  4  for  its  repayjnent,  but 
>nlated  in  tiie  agreement  that,  if  the  plaintiff  complied 
h  the  terms  of  the  agreement,  the  $800  should  apply  in 
ment  as  part  of  the  purchase  price  of  lots  5  and  6. 
The  plaintiff  paid  a  portion  of  the  $400,  principal,  and  tiie 
Brest  oWiAg  to  Martin,  and  reduced  the  amount  to 
r5.50. 

3n  the  17th  of  August,  the  defendant  being  notified  by 
:rtin,  of  Martin's  relations  with  the  plaintiff,  paid  Martin 
$375.50,  and  Martin  executed  to  the  defendant  a  deed  for 
»  3,  4,  5  aa»d  6. 

On  the  10th  of  January,  1870,  the  plaintiff  and  the  de- 
idant  signed  an  instrument,  reciting  the  defendant's  pur- 
ise,  under  the  deed  to  Martin,  in  which  instrument  tbe 
lintiff  agreed  to  pay  the  defendant^  ^'for  the  use  and  occu- 
tion  of  the  premises  the  rent  of  twenty  dollars  a  month 
*  *  and  to  quit  and  give  up  possession  of  the  said 
emises  upon  demand  from  said  Morrissy,  at  the  end  of  any 
mth." 

Before  the  commencement  of  this  suit,  the  plaintiff  sur- 
udered  the  possession  of  the  premises  to  the  defendant. 
The  plaintiff  paid  a  portion  of  the  mortgage  executed  to 
ally,  and  on  the  14th  of  January,  1870,  the  defendant  paid 
e  balance  due  thereon,  amounting  to  $676.80,  and  took  an 
signment  from  Cully  to  himself;  and  he  also  paid  certain 
echanics'  liens,  the  taxes  on  the  premises,  and  made  im- 
■ovements. 
He  alleges  that  he  10  owner  in  fee ;  that  he  has  paid  upon 
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said  premises  maney  to  tlie  amount  of  $1,760.00 ;  made  re- 
pairs to  the  value  of  $68C.2S;  and  done  work  to  the  value 
of  $100.00,  amounting  in  all  to  $2,546.28. 

The  case  was  submitted  for  final  decree  on  the  pleadings 
and  proofs. 

Strong  4k  Trimble,  for  the  plaintiff, 

Mitchell  dk  Dalph,  for  the  defendant 

Upton,  J.  The  answer,  as  originally  filed,  claimed  ^ 
absolute  title  in  fee,  to  lets  3,  4,  5  and  6,  by  virtue  of  the 
deed  from  the  plaintiff  to  Martin,  and  from  Martin  to  the 
defendant.  And  also  claimed  lots  5  and  6  by  virtue  of  a 
purchase  under  the  agreement  of  date,  June  30th,  1869. 

To  that  portion  of  the  answer  setting  up  the  latter  daim, 
t^  plaintiff  objected  on  the  grounds: 
.  :  IsjL    That  it  is  inconsistent  for  the  defendant  to  claim  Bn 
equitable  title,  and  ask  a  specific  performance  of  an  agree- 
ment to  sell,  at  the  same  tone  that  he  asserts  that  he  holds  the 
legal  title. 

2nd.  That  the  all^ations  of  the  answeir  do  not  show  that 
the  defendant  had  paid  the  remaining  $200,  or  show  any 
offer  to  perform. 

3d.  That  the  answer  disclosed  that  the  defendant  had 
abandoned  that  contract  without  offering  to  comply  with  it. 

The  part  of  the  answer  last  mentioned  was  struck  out,  but 
the  defendant  still  claims  that  he  is  entitled  to  lots  5  and  6 
under  the  evidence. 

Neither  the  evidence  nor  the  allegations  of  the  ans^f 
justify  the  defendant's  claim  under  the  agreement 

It  is  true,  that  the  plaintiff  did  not  remove  the  iucwbo" 
brances  prior  to  the  15th  of  August,  but  the  covenants  ^^ 
mutual,  and  the  conveyance  of  the  plaintiff  to  the  defend- 
ant and  the  payment  of  the  $200,  and  removing  the  incum- 
brances from  lots  5  and  6,  were  to  be  simultaneously^  P^^ 
formed.  There  is  no  claim  that  the  defendant  offer^  *^ 
make  the  payment  The  circumstance  that  two  days  *^' 
the  payment  become  due,  he  contracted  with  Martin,  ^^ 
not  tend  to  show  a  compliance  with  that  agreement;  t>u^  ^ 
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ows  ocmehifliyely  that  he  intended^  eitiier  to  assume  Miftr- 
i'b  positdon  &s>  mortgagee,  or  to  beoome  owner  of  the  l^;al 
;le  to  the  four  lots,  without  respect  to  that  agreement 

It  is  dear  that  the  defendant,  not  having  complied  w 
Fared  to  oomplj  with  the  agreement)  can  elaim  nothing  un- 
\T  it.  And  I  think  this  disposes  of  this  brandh  of  the  de- 
ndant's  case. 

It  is  not  claimed  but  that  parol  eyidence  may  be  received 

show  that  a  deed,  which  is  in  its  form  absolute,  was  iiir 
tided  as  a  mortgage ;  and  the  proof  is  dear  that  the  convey- 
Lce  of  lots  3,  4,  6  and  6  from  the  plaintiff  to  Martin  was 
ven  to  secuM  the  payment  of  money.  But  it  is  daimed 
at  the  defendant  purchased  from  Martin  without  notice  of 
e  plaintiff's  right  to  redeem.  And  it  is  said  that  the  prst- 
ase  was  made  with  the  knowledge  and  consent  of  the 
aintiff,  and  with  the  intention  on  the  part  of  both  parties 

vest  the- absolute  title  in  the  defendant^  and  that  the  lease 
IS  intended  las;  an  acknowledgment  of  such  diange  of  owner- 

There  are  some  conflicting  statements  as  to  what  was  coni^ 
znicated  by  Martin  to  the  defendant,  before  the  defend- 
t  paid  Martin's  demand  and  obtained  the  conveyance; 
t  from  what  the  defendant  himself  testified,  it  seems  to 
3  unquestionable,  that  he  put  upon  inquiry,  concerning 
3  defeasance.  He  shows  that  he  knew  that  Martin  claimed 
>iiey,  and  how  much  money.  That  Martin  held  the 
id  in  order  to  obtain  the  money  that  was  due  to  him, 
d  would  not  sell  it  without  the  plaintiff's  consent.  Al- 
>ugh  the  defendant  flatly  denies  some  part  of  Martin's 
.tcments;  yet  his  evidence,  as  a  whole,  tends  to  corroborate 
art  in. 

IKIartin  says,  'T.  told  the  defendant  at  that  time,  the  exact 
Lount  that  Atkinson  was  owing  me,  and  that  upon  the  pay- 
5Xit  of  that,  I  would  surrender  my  daim  upon  the  land  to 
ybody  Atkinson  desired  to  give  or  sell  it  to."  "He  asked 
;  as  to  the  title  and  I  told  all  I  knew  about  it" 
Some  stress  is  laid  upon  the  drcumstance  that  the 
i^intiff  consented  to  the  conveyance  from  Martin  to  the 
Eendant;   but  that  argument  is  deprived  of    all    £Drce, 
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whan  it  is  shown  that  the  defendant  knew  the  factiL  With 
that  knowledge  be  conld  acquire  no  higher  right  than  Martin 
held,  and  it  would  have  required  a  deed  from  the  plaintiff, 
mr  a  foreeloeure,  to  paae  the  legal  title  to  the  defendant 

It  ia  not  a  neeesaarj  inference  from  the  transaction  id, 
making  the.  lease,  that  the  parties  intended  to  convert  the 
defendant's  equitable  daim  into  a  l^al  title,  and  the  evi- 
.  denoe  jaboiidantly  shows  «' belief  and  an  intention,  at  and 
after  that  time,  on  the  part  of  both  parties^  that*  the  plaintiff 
had  and  should  have  the  right  fo  redeem.  The  effect  of  ihe 
lease  was  to  place  the  plaintiff  in  a  position  lliat  he  woidd 
be  compelled  to  surrender  the  possession  of  the  premises  to 
the  defendant  before  he  could  maintain  this  suit.  He  has 
surrendered  possession^  and  that  effect  of  the  lease  is  at  an 
end. ;        '       ^ 

What  it  is  claimed  the  lease  effected,  mi^t  have  been  ef- 
fected by  a  deed  of  quitclaim ;  the  parties  were  acting  nnder 
advice  of  counsel,  and  undoubtedly  would  have  executed 
ssvne  sufficient  instrument,  if  it  had  been  their  intention  to 
destroy  the  equity  of  redemption. 

A  point  urg^A  in  behalf  of  the  defendant,  more  strenu- 
ously perhaps  thian  any  other,  is^  that  the  plaintiff  has 
neither  tendered  the  money  necessary  to  redeem,  nor  biouj^t 
it  into  Court 

^^In  g^eral,  the  propoution  may  be  laid  down  that  a 
mortgager  cannot  claim  redemption  without  a  tender  of  the 
debt"  (2  Hilliard  on  Mort  86.)  In  Oardan  v.  Hobart, 
cited  by  Mr.  Hilliard,  Judge  Story  notices  a  distinction  be- 
tween '^cases  where  a  particular  and  certain  debt  or  duty 
is  admiited  to  be  due  and  unperformed,'^  and  ^'cases  where 
the  debt  or  duty  is  wholly  uncertain  and  indeterminate,  and 
cannot  be  ascertained  but  by  the  judgment  of  the  court'' 

The  inference  is,  that  in  the  latter  case  the  jurisdiction 
may  be  founded  on  the  necessity  of  ascertaining  the  amount 
of  the  debt,  or  the  nature  and  extent  of  the  duty;  and  that 
when  the  riglit  to  redeem  is  wholly  denied,  a  tender  is  not  an 
indispensable  fact  to  be  alleged.  There  is  a  manifest  reason 
and  necesaily  for  the  distinotion  between  cases  where  the 
right  to  redeem  is  unquestionable,  and  cases  where  the  prin* 
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tpal  object  of  tSie  suit  is  to  ditenbine  a  cohtroverted  ques- 
on  as  to  whether  an  equity  of  redemption  exista.  Such  a 
^ntroTensy  la  atsAdent  to  afford  gvoimda  of  equity  juriadic- 
on ;  and  the  court  having  acquired  jtiriadiction  for  one  par* 
oae,  should  retain  it  for  other  purpoaes  when  noceaaarily  a 
art  of  tiie  aiunesnlgM;  matter. '    ^  - 

The  pieadings  present  a  direct  isaae .  on    the    qnsstiosi 
hetfaer  the  plaintiff  is  entitled  to  redeem  on  any  terma 

And  the  evidence  shows  that  the  defendant,  before  the  comt 
encement  of  the  suit,  signified  to  the.  plaiptiff  his  intention 
'  hold  the  premises  unconditionally ;  and  not  to  permit  a  re- 
3mption  on  any  teip9^'  .  Qerde^i^  tx>  tli^  plainjtiff  tbat.no 
oney  was  due  from  him,  and  refused  to  aooept  money  from 
e  plaintiff;  placing  his  refusal  on  'the  ground  that  the 
[uity  of  redemption  had  no  existence.  This  rendered  A 
nder  unneeessaTy.  (Everett  v.  Sedtua,  16  Wend.  474; 
aatpell  v.  Woodward,  2  Sandf.  Oh.  148.) 
The.  weight  of  evidence  tends  to  show  that  the  improve- 
Biits  were  made  at  the  plaintifPs  charge  witii  his  consent; 
id  although  the  consent  may  hav^  been  reluctantly  given, 
asniuch  a^  the  plaintiff  is  to  have  the  benefit  of  them,  in 
se  he  redeems,  equity  requires  that  their  cost  should  be 
ded  to  the  amoont  otherwise  due  to  the  defendant  A 
cree  should  be  entered  allowing  the  plaintiff  to  redeem 
on  payment  of  two  Ihonaand  t^o  hundred  and  thirty-five 
*100  dollar^  and  the  eosts  of  tiiis  suit 
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lT^veb. — Slanderotia  words  charging  an  heinouB  crime,  are  actionable 
of  thenielTes. 

T  Plead  the  Tbuth. — If  the  words  spoken  were  true,  their  truth  is 
m  plea  the  defendant  has  a  right  to  make,  and  he  cannot  be  blam€d 
^or  setting  it  up.  But  he  muat  take  the  risk  of  its  truth  if  he  sets 
it  up. 

itf  AOES.*-»-If  the  charge  was  false,  repeating  it  in  the  answer  is  re- 
peating the  slander ;  .and  is  in  that  case  a  drcumstanoe  proper  to  be 
oonaiderei  by  the  juzy  ia  determining  the  amount  of  damages. 
3  Oregon — 22 
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Thx  plaintiff  claimed  $10,000  damages  in  an  action  for 
slander. 

The  words  of  the  defendant^  set  out  in  tihe  oomplaint,  im- 
puted to  tbe  plaintiff^  peeatum  UUtd  titf er  Christianas  non 
nomdnandum. 

The  answer  averred  as  e  defense  that  the  worda  were  tme; 
and  in  mit%ation,  that  they  were  qpoken  under  dieiim- 
stances  of  great  aggravation,  and  at  a  time  when  the  defend^ 
ant  was  greatly  excitedi 

Mitchell  A  Dolph,  for  tiie  plaintiff. 

Oaples  <6  Moreland,  for  the  defendant  ' 

The  defendant's  counsel  requested  that  the  chaige  be  given 
in  writing. 

The  following  instmotions  presented  i^  behalf  of  the  de*. 
fendant,  the  court  declined  to  give:  ^^Should  tihe  jury  find 
th^t  the  plea  of  ju8ti;&cation  has  not  been  sustained  by  the 
testimony,  the  £a<^  that  such  plea,  has  been  set  up,  cannot  be 
considered  by  the  juiyiii^-aggravation  of  damages.'' 

The  Coubt,  tTpTON,  J.,  instructed  as  follows: 

Oenilemen  of  the  fury  i-^Tji  an  action  for  slander,  where 
the  aUeged  slander  consists  of  diarging  the '  plaintiff  with 
the  commission  of  a  heinoils  crime,  if  the  words  were  spoken 
as  alleged,  and  the  charge  is  not  true,  the  words  are  action- 
able of  themselves.  And  if  they  were  falsely  spoken  of  the 
plaintiff  by  the  defendant,  the  law  implies  an  intent  to  in* 
jure  from  the  words  spoken. 

In  this  case  the  plaintiff  admits  that  he  used  the  words 
charged  in  the  complaint,  and  asserts  that  the  diarge  ia 
true. 

If  the  chai^  is  true,  and  the  plaintiff  was  guilty  of  the 
crime,  that  is  a  plea  the  defendant  has  a  right  to  make,  and 
he  cannot  be  blamed  for  setting  it  up.  But  he  must  take 
the  risk  if  he  sets  it  up,  and  if  it  is  false  and  he  sees  fit  to 
repeat  the  charge  by  placing  it  on  the  records  of  the  ocmit^ 
that  is  an  aggravation  of  the  wrong  that  the  jury  should 
consider. 
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lave  been  requested  to  instruct  you  that  ^'should  the 
find  that  such  a  plea  of  justification  has  not  been  su»- 
d  by  the  testimony^  the  fact  that  such  plea  has  been 
p  cannot  be  considered  by  the  jury  in  aggravation  of 
ges."  I  decline  to  give  this  instraction;  but  on  the 
ary,  instruct  you  that  if  the  chai^  was  false,  repeating 
the  answer  was  repeating  the  slander^  and  is  in  that  case 
cumstance  proper  to  be  considered  by  the  jury  in  de- 
ining  the  amount  of  damages. 

le  defendant  has  a  right,  even  when  he  dedares  the 
je  is  true,  to  give  evidence  of  circumstances  in  mitiga- 
of  damages.  If  it  is  true  that  the  defendant  was  ex- 
ely  angry  and  excited  when  he  made  the  diarge  in  the 
instance,  that  may  be  a  circumstance  worthy  of  your 
deration  as  affecting  the  question  of  damages^  and  if  he 
ved  the  charge  was  true,  his  belief  may  be  considered 
Jie  same  purpose,  should  the  evidence  satisfy  yon  that 
Id  so  believe.  But  if  the  charge  is  false,  and  he  knowing 
be  false,  has  come  into  court  and  repeated  it  in  his  cool 
ents,  the  repetition  is  in  such  cases  a  circumstance  in  ag- 
ation  that  overrides  any  excuse  that  the  excitement  of  the 
occasion  might  have  afforded, 

•  you  think  from  the  evidence  that  the  charge  was  not 
,  and  yet  that  the  defendant  had  reason  to  believe  the 
ge  to  be  true,  and  did  so  believe  when  he  made  the 
ge,  and  still  so  believes,  the  circumstances  may  go  to  the 
gation  of  damages,  but  is  not  a  justification. 
'j  may  be  considered  by  the  jury  in  fixing  upon  the 
unt  of  damages,  but  if  the  imputed  crime  is  not  proved, 
defendant's  belief  cannot  be  treated  as  evidence  to  pre- 
;  the  plaintiff's  right  to  recover. 

f  the  plaintiff  is  entitled  to  recover,  the  amount  of  dam- 
\  is  a  matter  to  be  determined  by  the  jury. 
Rtnesses  a«  not  pennitted  to  appear  and  give  opimona 
o  the  amount,  but  the  jurors  are  to  aet  upon  their  own 
lions  of  what  is  a  reasonable  amount  to  be  asseaaed  as 
lages  under  the  facts  proved. 
:he  plaintiff  had  a  ver^iet  lor  $4,60a 
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GiBODiT  Otfomt  na  MotTKoiUa  Couarr,  Join  Tkm,  I87I. 

BEN.  HOLLADAY  and  C.  TEMPLE  EMMET,  y.  S.  Q. 

ELLIOTT  et  aL 

t 

DiBsoLtmoN  OF  PAsnnEiiaHiP — Aocx)UFTii7o.-Tlf  a  partner  heing  with* 
out  fault,  can  show  that  his  adversaxy  haa  violated  the  term  of  the 
•  partnership  contract, .  and  abused  the  trust  with  which,  as  a  part- 
ner, he  was  clothed,  and  that  he  has  partnership  assets  which  he 
has  not  accounted  for,  thia  entitles  such  partner  to  an  aceounting: 
In  pleading  it  is  only  necessary  for  a  parj^^  whether  plaintiif  or 
defendant,  to  state  the  facts  that  constitute  his  cause  of  action 
or  his  defense. 

AHekdmeht. — 'If  a  proposed  amendihent  to  a  pleading  sets  up  only  a 
cause  of  action  or  of  defense  that  existed  at  the  filing  of  the  former 
,  pleading,  it  devolyes  upon  the  party  asking  the  amendment  to  show 
t  reasonable  excuse  for  the  delay. 

Idbic. — StTPFLEiiEirTABT  AN8WKB. — ^There  is  a  elear  distinction  between 
a  supplementary  answer  and  an  amendment  that  sets  up  a  defente 
which  WHS  in  existence  at  the  time  of  the  original  answer. 

Duty  ov  Ooufsel. — ^Where  counsel  had  i^peared  and  subscribed  the 
original  answer,  and  the  excuse  was  made  that  the  defendant  had 
no  means  to  secure  the  aid  of  coimsel:  It  tooe  held,  that  the  law 
will  not  tolerate  the  poaition  that  counsel  can  or  will  place  them- 
selves on  the  record  as  such,  and  afterwarjis  permit  this  excuse  to 
he  true  in  point  of  faet. 

This  is  a  salt  for  the  disaolution  of  partnerBhip,  and  tbe 
asLflwer  filed  consists  of  denials  of  the  allegations  of  the  com- 
plainants. 

The  defendant,  S.  G.  Elliott,  moves  the  oircoit  judge  at 
chaonbers,  for  an  order  granting  leave  to  file  an  amended 
aoKwer  in  the  nature  of  a  croea-bill,  the  cause  being  before  a 
referee  for  hearing. 

MUeheU  nt  Dolph,  for  the  plaintiff  in  opposition  to  the  mic- 
tion, make  the  following  points  of  objection: 

1st  The  judge  at  chambers  is  not  authoruted  to  hear  the 
motion. 

2d.  The  case  is  referred  and  an  amendment  cannot  be 
regularly  ordered  unless  the  case  is  ordered  into  court 

3d«  The  statute  does  not  authorize  such  an  amendment 
after  the  trial  has  commenced. 

4th.  All  material  matters  now  proposed  to  be  set  up  weie 
known  to  the  defendant  when  the  answer  was  filed,  or  at 
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before  the  caae  wad  referred,  and  the  motion  oomes  too 

•   •  •  • 

The  same  matters  are  already  set  up  in  other  suits 
ng  between  the  same  parties;  namely,  in  one  suit  in 
ouTty  in  one  suit  in  the  United  States  eixcait  court  for 
istrict  of  Oregon,  and  in  one  suit  in  the  fifteentii  difl- 
court  of  the  state  of  California. 

issrs.  Patterson  <6  Fclton  and  Judge  Shatluck,  for  the 
dant,  claim  that  the  circumstances  justify  the  applica- 
ind  excuse  the  delay.    The  principal  grounds  being, 
;.     The  leading  facts  upon  which  the  right  to  afBrmative 
:  is  based,  came  to  the  knowledge  of  the  defendant  re- 

7- 

The  defendant  was  absent  from  the  state  when  the 

er  was  filei 

..    The  defendant  was,  until  recently,  laboring  under  too 

:  a  financial  embarrassment  to  be  able  to  secure  the  ser^ 

;  of  counsel. 

le  motion  being  argued  and  submitted  upon  the  defend- 

\  affidavit,  and  the  facts  that  appear  in  the  pleadings,  was 

Q  under  advisement^    and   the   following   opinion    was 

FTON^  J.  Tbs  eauae  is  submitted  on  the  defendant's 
on  for  leave  to  file  an  amended  answer  in  the  nature  of 
OSS-bill,  for  the  purpose  of  bringing  before  the  court  for 
stigation  diverse  transactions  and  contracts  between  the 
utiff  and  other  persons  and  corporations  not  heretofore 
e  parties  to  this  suit,  which  transactions  a^  alleged  to  be 
raud  of  the  defendant,  and  for  the  purpose  of  setting 
e  certain  of  those  contracts,  and  of  compelling  the  plain- 
to  account 

n  order  to  arrive  at  a  clear  understanding  of  the  facts 
n  which  counsel  rest  their  arguments,  I  have  attempted  to 
inge  the  more  prominent  transactions  out  of  which  the 
troversy  has  arisen,  in  order  of  their  respective  dates, 
t  appears  from  the  pleadings  that  the  plaintiff,  Emmet, 
the  defendant,  Elliott,  were  acquaintances,  or  at  least 
.  business  relaticms,  as  ear]^  as  1866.     On  the  third  of 
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September  of  that  year,  they  joined  with  others  in  a  written 
proposition  to  certain  citizens  of  Oregon,  in  regard  to  secur- 
ing stock  in  a  railroad  corporation  to  be  organized  in  this 
State. 

On  the  twentieth  of  March,  1&67,  Albert  J,  Cook  made 
Mr.  Elliott  his  attorney  in  fact. 

On  the  twenty-second  of  April,  1867,  The  Oregon  Central 
Bailroad  Co.  was  incorporated,  and  on  the  same  day  that 
corporation  contracted  with  A.  J.  Cook  for  the  construction, 
by  him,  of  150  miles  of  railroad. 

On  the  second  of  May,  1867,  A.  J.  Cook  made  a  written 
assignment  of  this  contract  to  the  defendant,  Elliott 

On  the  twelfth  of  May,  1867,  The  Oregon  Central  Rail- 
road Co.  contracted  with  »  firm  called  A,  J.  Cook  &  Co., 
that  the  firm  would  construct  210  miles  of  railroad.  In  each 
case  it  was  provided  that  the  contractor  should  receive,  as 
compensation,  certain  bonds  to  be  secured  by .  mortgage  on 
the  proposed  railroad;  and  in  the  second  contract  it  was 
provided  that  the  contractor  should  also  receive  certain 
stock  of  The  Oregon  Central  Railroad  Co.  Some  of  the 
bonds  were  delivered  by  The  Oregon  Central  Railroad  Co., 
to  A.  J.  Cook  &  Co.  On  the  twelfth  of  September,  1868, 
the  plaintiffs  and  the  defendant,  Elliott,  formed  a  partner- 
ship under  the  firm  name  of  Ben.  HoUaday  &  Co.,  for  the 
purpose  of  equipping  and  operating  one  or  more  railroads 
in  the  state  of  Oregon,  and  the  states  and  territories  adja- 
cent thereto.  This  firm,  at  its  formation,  succeeded  to  the 
contracts  and  the  assets  of  A.  J,  Cook  &  Co.,  and  entered 
upon  the  work  of  building  the  line  of  railroad,  the  defend- 
ant, Elliott,  being  superintendent  of  construction  by  the 
terms  of  the  contract  of  partnership.  On  the  seventeenth 
of  October,  1868,  the  legislature  of  Oregon,  designated  The 
Oregon  Central  Railroad  Co.  as  the  company  entitled  to  cer- 
tain lands  granted  by  congress.  On  the  fourth  of  October, 
1869,  the  plaintiff,  Holladay,  employed  a  new  superintend- 
ent, and  gave  Mr.  Elliott  notice  that  he,  Elliott,  was  di^ 
charged — Mr.  Holladay  claiming  in  this  suit  that  Mr,  Elliott 
had  been  guilty  of  fraud  in  procuring  the  formation  of  the 
partnership  firm  of  Ben.  HoUaday  &  Co. ;  ihat  he   was   in* 
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petent  to  superiiitend  the  vfoyk,  and  that  he  had  been 
ty  of  breach  of  the  contract  of  partnership ;  Mr.  Holla- 
claiming  to  act  in  conjunction  with  Mr.  Emmet,  aa- 
ed  conirol  of  the  work  of  constructing  the  railroad.  On 
tenth  of  October,  1880,  Mr.  Holladay  published  a  notice 
be  name  of  Ben.  Holladay  ^  Co.,  that  Mr.  Elliott  was  not 
lorized  to  make  contracts  on  behalf  of  Ben.  Holladay  k 

.bout  this  time,  Mr.  Elliott  commenced  a   proceeding  in 
court  against  the  plaintiffs,  which  was  dismissed  on  his 
ion,  on  December  20,  186». 

hi  JSTOvember  4th,  1869,  the  plaintiffs  commenced  this 
.,  and  the  amended  complaint  was  filed  on  the  following 

• 

^bout  this  time  Mr.  Elliott  left  the  state  of  Oregon,  not 
ig  served  with  process,  but  knowing  of  tie  pendency  t)f 
}  suit;  and  on  N^or.  23,  1869*,  piiblieation  6f  the  aummons 
i  made.  '  •.    .' 

Vboiit  this  tiiAe  Mr.  Holladay,  using  his  own  notes,  or 
se  of  himself  and  friends,  or  those  of.  Ben:.  Holladay  & 
,  borrowed  about  $800,000  to  $1,000,000,  pledging  the 
ids  of  the  Oregon  Central  Railroad  Co.^  which  had  been 
ained  of  A.  J:  Cook  &  Co.^  as  cbliateral  aeeurity,  out  of 
ich  loan  be  applied  enough  to  hie  own  private  aceouilt  to 
isfy  all  the  advances  he  had  made  in  the  business  of  Ben. 
►lladay  &  Co. 

December  20th,  1869,  Mr.  Elliott,  on  his  own  motion,  dis- 
3sed  his  proceedings  in  this  eoort  against  Holladay  and 
omet.  •  '  '  \ 

On  February  14th,  1870,  the  plaintiffs  filed  in  this  cause 
>of  of  service  of  summons,  by  publication,  on  the  defend- 
t  Elliott 

On  March  14th,  1870,  the  defendant  Elliott  filed  hie  «n- 
er  in  this  cause. 

On  March  16th,  1870,  a  corporaticm  was  formed  under  the 
me  of  the  Oregon  and  California  R.  R.  Co. 
On  March  26.th,  1870,  the  Directors  of  *  the   Oregon   and 
ilifomia  Railroad  Company  passed  a  resolution  proposing 
purchase  from  the  Oregon   Central  R.   R    Ca,    all   its 
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property ;  and  Mr.  Holladay,  as  president  of  the  first  named 
companj;  oommnnioated  the  proposition  to  ^he  latter  oom- 
pany. 

On  March  29th,  1870,  the  Oregon  Cent^  R  B.  Co.  made 
and  delivered  a  writing,  under  seal  of  the  corporation,  pnr^ 
porting  to  convey  all  its  property  to  the  Ot<^n  and  Cali- 
fornia B.  T3i  Cow 

On  April  11th,  1870,  the  replication  was  filed  in  this 
canse. 

On  April  15th,  1870,  the  Oregon  and  California  R  R 
Co.  mortgaged  its  road  to  trustees,  to  secure  its  bonds  to  the 
amount  of  $80,000  per  mile.  And  at  the  same  time  executed 
as  further  security  a  deed  of  trust  conveying  its  lands  to  the 
same  trustees. 

Ahout  this  time,  or  before,  the  defendant  Holladay  made 
arrangements  to  take  up  the  obligattons  given  for  the 
$800,000  or  $1,000,000,  before  mentioned,  and  to  withdraw 
the  bonds  of  the  Oregon  C^itral  R  R  Co. ;  and  he  sur- 
rendered the  said  bonds  to  that  company  to  be  cancelled,  or 
otherwise  disposed  of.  And  about  this  time  the  Oregon  and 
California  R  R  Co.,  Holladay  being  president  and  owning 
a  majority  of  its  stodc,  sold  $8,760,000  of  its  bonds  at  60 
cents  on  the  dollar,  obtained  a  portion  of  the  proceeds,  and 
made  arrangements  to  receive  more  from  time  to  time. 

On  June  24th,  1870,  Mr.  Elliott  commeDoed  a  suit  in  this 
court  against  these  plaintiffs  charging  them  with  confed- 
erating together,  in  violation  of  the  partnership-  articles  of 
the  firm  of  Ben.  Holladay  &  Oo^,  for  the  purpose  of  render* 
ing  valueless  his  interest  in  said  firm,  estimating  his  interest 
at  $7,000,000.  And  diarging  them  with  having  for  that 
purpose  deposed  him  from,  his  position  as  superintendent 
assumed  the  control  of  the  affairs  and  assets  of  Ben.  Holla- 
day &  Co.,  cancelled  the  contract  for  construction,  and  con- 
spired to  dissolve  the  old  company  and  to  fonn  a  new  one; 
with  having  transferred  the  interert  of  the  said  Elliott  to  the 
new  company,  and  with  threatening  to  aeU  the  bonds  of  the 
new  company. 

July  5th,  1870,  a  nsotion  was  made  in  the  last  named  oanss 
to  make  the  oomplaiint  more  specifia 
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• 

)n  Norember  23d,  1870,  the  parties  stiptdated  in  this 
se  that  eaoh  should  have  a  six  moiitha'  time  to  take  evi- 
oe. 

n  December,  1870,  Mr.  Elliott  commenced  a  snit  in  the 
3enth  district  court  of  the  state  of  California  in  relation 
he  same  subject  matter,  and  including  these  plaintiffs  as 
Bndants,  which  suit  is  pending. 

n  December,  1870,  the  cause  was  by  consent  referred  for 
1  of  all  the  issues. 

n  May,  1871,  a  suit  was  commenced  by  Mr.  Elliott  in  the 
ited  States  circuit  court  for  the  district  of  Oregon,  mak- 
the  Oregon  Central  E.  E.  Co.  and  the  Oregon  and  Cali- 
lia  R  B.  Co.  defendants. 

leveral  matters  touching  the   proceedings  in   this  cause, 
occurring  since  the  seventeenth  of  May,  1871,  have  been 
ided  to. 

?he  six  months  in  which  to  take  testimony  alluded  to  in 
stipulation,  expired  on  the  twenty^third  of  May,  1871, 
by  consent,  or  by  order  of  the  ref  exee,  the  time  has  been 
longed,  and  the  taking  of  testiouHiy  is  not  fully  at  an 
• 

?he  plamtiffs  had  introduced  their  evideiice  and  rested, 
yre  this  motion  was  made. 

The  defendant  and  two  of  his  counsel  were  at  San  Fran- 
o,  expecting  to  leave  by  the  steamer  advertised  to  leave 
the  seventeenth  day  of  May,  but  they  were  unexpectedly 
lyed,  and  did  not  arrive  here  until  the  plaintifiis  had 
ed  their  testimony. 

^'he  affidavits  and  exhibits  filed  upon  the  hearing  of  the 
ion,  show  in  detail  th'^  mode  in  which  the  transactions 
ve  referred  to  were  effected. 

Vith  the  understanding  of  the  facts,  I  have  considered  the 
$on8  presented  for  and  against  the  motion  to  amend. 
!*he  question  whether  this  motion  can  be  heard   at  cham- 
;  becomes  unimportant,  since  the    term   has   commenced 
the  court  is  now  in  session. 

!Tie  point  that  the  referee  should  first  be  required  to 
Drt  the  case  to  the  court,  is  a  question  of  practice  that  I 
not  find  decided  upon   autiiorify,   and   I  pass  it  upon 
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similar  grounds.  If  the  motion  depends  upon  either  of  both 
of  jthose  grounds,  upon  its  being  overruled  the  application  can 
be  immediately  made  in  form. 

Passing  for  the  present,  also,  liie  question  whether  the 
application  is  within  the  letter  of  ss.  94  to  104  of  the  Code, 
I  propose  to  consider  first  to  what  extent  the  amendment 
presents  matter  occurring  since  the  former  answer,  and  what 
material  facts  are  presented  that  have  come  to  the  knowl- 
edge of  the  defendant  since  he  conunenced  his  suit  on 
the  twenty-fourth  of  June  last  One  of  the  objects  sought 
in  this  suit,  as  disdoeed  by  the  complaint,  and  as  proposed 
ly  the  amendment,  is  an  accounting.  Of  course  the  gist  of 
the  controversy  is  the  determination  of  the  issues  in  regard 
to  breach  of  the  ccmtraet  of  partnership;  but  an  accounting, 
although  secondary,  is  one  of  the  objects.  It  is  therefore 
necessary  to  consider  what  will  entitle  a  party  to  an  aocountr 

ingi 

If  either  of  the  partners,  being  without  fault,  can  show 

that  his  adversai^  has  violated  the  terms  of  Ihe  partnership 
contract,  and  abused  the  trust  with  which  as  a  partner  he 
was  clothed,  and  that  he  has  partnership  assets  that  he. has 
not  accounted  for,  that  showing  entitles  sueh  partner  to  an 
accounting. 

It  is  only  necessary  for  a  party^  either  plaintiff  or  defend- 
ant, to  state  the  facts  that  constitute  his  cause  of  action  or 
defense.  (McDonald  v.  Bear  River  &  A,  W.  d  M^  Co.,  16 
Cal.  146 ;  Oreen  v.  Palmer,  16  Id.  411.)  He  is  not  required 
to  state  the  evidence  that  proves  those  facts,  nor  is  it  neoes- 
sary,  to  entitle  him  to  an  accounting  and  to  the  benefits  of  the 
accounting,  that  he  should  set  out  a  detailed  history  of  his 
adversary's  dealings. 

*  Whether  we  are  ezamining  the  facts  actually  occurring 
since  the  last  answer,  or  considering  those  that  are  newly  dis- 
covered, we  are  confined  to  such  as  it  is  neoessary  to 
plead. 

Those  that  are  in  this  sense  new,  as  distinguished  from 
newly  discovered,  are  such  as  occurred  after  March  14,  l&TO, 

There  -is  a  clear  distinction  between  a  proposition  to 
file  a  supplementary  answer,  to  enable  party  to  obtain   a 
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more  full  and  adequate  remedy,  or  to  aet  up  as  a  distinct 
defense  some  new  and  distinct  occurreinoe  that  of  itself 
amounts  to  a  defense  or  cause  of  suit,  and  a  proposition  to 
set  up  a  defense  or  cause  of  suit  that  was  in  existence  at  the 
time  of  the  former  answer.  This  distinction  is  important, 
and  should  not  be  overlooked  if  we  would  arrive  at  correct 
conclusions* 

Section  105  of  the  Code  provides  for  cases  of  the  former 
class,  and  the  sections  from  94  to  104  apply  to  the  latter. 
These  provisions  of  the  Code,  so  far  as  they  are  applicable 
to  this  motion,  are  declaratory  of  the  law  as  it  existed  be- 
fore the  Code  was  enacted,  and  I  think  the  same  rules  would 
be  in  force  if  the  subject  had  not  been  mentioned  in  the 
Code.  Facts  of  the  former  class,  when  material  and  neces- 
sary to  the  proper  determination  of  the  case  already  made 
by  the  pleadings,  are  admissible  when  presented  properly, 
from  the  bare  circumstance  of  the  facts  having  transpired 
since  the  party  had  an  opportunity  to  plead.  But  defenses 
or  causes  of  suit  of  the  latter  class  th^  court  has  no  right  to 
admit,  unless  the  neglect  or  delay  is  shown  to  be  excusable. 

The  real  question  to  be  determined,  is  whether  the  de- 
fendant ougkt  to  be  allowed,  now,  to  file  an  answer-  setting 
up  aflSrmative  allegations  in  the  nature  of  a  cross-bilL  Un- 
der the  facts  presented  upon  this  motion  I  have  no  hesitation 
in  drawing  a  line  of  distinction  between  those  facts  that  had 
come  to  the  defendant's  kijowledge  at  the  time  he  filed  his 
complaint,  June  24,  1870,  and  those  that  have  *  been  dis- 
closed in  the- course  of  taking  depositions  during  the  last 
month. 

If  this  amendment  is  h  prapoeiticn  to  set  up  a  defense  or 
cause  of  suit  that  was  in  existence  at  the  time  of  the  former 
answer,  it  of  course  devolves  on  the  defendant  to  show  a 
reasonable  excuse  for  the  delay.  And  I  think  there  is  no 
doubt  but  that  if  it  was  in  existetice,  and  known  to  the  de- 
fendant, as  early  as  June  24,  1870,  the  intervening  time  and 
the  action  since  taken  in  the  case  places  him  in  the  same 
attitude. 

If  the  distinction  first  mentioned  is  sound,  those  subse- 
quent transactions,  the  proof  of  which  would  only  tend  to 
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similar  grounds.  If  the  motion  depends  upon  either  ar  both 
of  j;hose  grounds,  upon  its  being  overruled  the  application  oan 
be  immediately  made  in  form. 

Passing  for  the  present,  also,  tlie  question  whether  the 
application  is  within  the  letter  of  ss.  94  to  104  of  the  Code, 
I  propose  to  consider  first  to  what  extent  the  amendment 
presents  matter  occurring  since  the  former  answer,  and  what 
material  facts  are  presented  that  have  come  to  the  knowl* 
edge  of  the  defendant  since  he  commenced  his  suit  on 
the  twenty-fourth  of  June  last  One  of  the  objects  sought 
in  this  suit,  as  disdoeed  by  the  complaint,  and  as  proposed 
by  the  amendment,  is  an  accounting.  Of  course  the  gist  of 
the  controversy  is  the  determination  of  the  issues  in  regard 
to  breach  of  the  contraet  of  partnership;  but  an  accounting, 
although  secondary,  is  one  of  the  objects.  It  ia  therefore 
necessary  to  consider  whai  will  entitle  a  party  to  an  aocounl^ 
ingt 

If  either  of  the  partners,  being  without  fault,  can  show 
that  his  adversai7  has  violated  the  terms  of  the  partnership 
contract,  and  abused  the  trust  with  which  as  a  partner  he 
was  clothed,  and  that  he  has  partnership  assets  that  he  has 
not  accounted  for,  that  showing  entitles  sueh  partner  to  an 
accounting. 

It  is  only  necessary  for  a  party,  either  plaintiff  or  defend- 
ant, to  state  the  facts  that  oonstitute  his  cause  of  action  or 
defense.  (McDonald  v.  Bear  River  &  A.  W.  &  Jf.  Co.,  15 
Gal.  145 ;  Oreen  v.  Palmer,  15  Id.  411.)  He  is  not  required 
to  state  the  evidence  that  proves  those  facta,  nor  ia  it  neoea- 
saiy,  to  entitle  him  to  an  accounting  and  to  the  benefits  of  the 
accounting,  that  he  should  set  out  a  detailed  history  of  his 
adversary's  dealings. 

Whether  we  are  examining  the  facts  actually  occurring 
since  the  last  answer,  or  considering  those  that  are  newly  dis- 
covered, we  are  confined  to  such  as  it  ia  neoessary  to 
plead. 

Those  that  are  in  this  sense  new,  as  distinguished  from 
newly  discovered,  are  such  as  occurred  after  March  14,  1870. 

There  *is  a  clear  distinction  between  a  proposition  to 
file  a  supplementary  answer,  to  enable  party  to  obtain   a 
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:ull  and  adequate  remedy,  or  to  set  up  as  a  distinct 
e  some  new  and  distinct  occurrefnoe  that  of  itself 
ts  to  a  defense  or  cause  of  suit,  and  a  proposition  to 

a  defense  or  cause  of  suit  that  was  in  existence  at  the 
^f  the  former  answer.  This  distinction  is  important, 
lould  not  be  overlooked  if  we  would  arrive  at  correct 
sions* 

don  105  of  the  Code  provides  for  cases  of  the  former 
and  the  sections  from  94  to  104  apply  to  the  latter. 

provisions  of  the  Code,  so  far  as  they  B,re  applicable 

i  motion,  are  declaratory  of  the  law  as  it  existed  be- 

16  Code  was  enacted,  and  I  think  the  same  rules  would 

force  if  the  subject  had  not  been  mentioned  in  the 

Facts  of  the  former  class,  when  material  and  neces- 

0  the  proper  determination  of  the  case  already  made 
)  pleadings,  are  admissible  when  presented  properly, 
the  bare  circumstance  of  the  facts  having  transpired 
the  party  had  an  opportunity  to  plead.  But  defensi3S 
ises  of  suit  of  the  latter  class  th^  court  has  no  right  to 
^  unless  the  neglect  or  delay  is  shown  to  be  excusable. 

&  real  question  to  be  determined,  is  whether  the  de- 
nt ought  to  be  allowed,  now,  to  file  an  answer-  setting 
^rmative  allegations  in  the  nature  of  a  cross-bilL  XJn- 
le  facts  presented  upon  this  motion  I  have  no  hesitation 
siwing  a  line  of  distinction  between  those  facts  that  had 
to  the  defendant's  kiiowledge  at  the  time  he  filed  his 
[aint,  June  24,  1870,  and  those   that   have  *  been   dis- 

1  in  the- course  of  taking  depositions  during  the  last 
b. 

this  amendment  is  h  proposition  to  set  up  a  defense  or 
of  suit  that  was  in  existence  at  the  time  of  the  former 
3r,  it  of  course  devolves  on  the  defendant  to  show  a 
nable  excuse  for  the  delay.  And  I  think  there  is  no 
:  but  that  if  it  was  in  existetice,  and  known  to  the  de- 
int,  as  early  as  June  24,  1870,  the  intervening  time  and 
Lction  since  taken  in  the  case  places  him  in  the  same 
ide. 

the  distinction  first  mentioned  is  sound,  those  subse- 
t  transactions^  the  proof  of  which  would  only  tend   to 
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give  a  more  adequate  i^medy,  but  which  are  not  neoeasary 
to  oonstitutQ  the  defendant's  caiise  of  suit,  ought  not  to  de- 
termine the  question  whether  the  delay  in  setting  up  the  main 
subject-matter  of  the  cross-suit  is  excusable. 

By  those  facts  set  forth  in  the  proposed  amendment  that 
cannot  be  weighed  in  determining  whether  the  delay  is  ex- 
cusable, I  allude  to  the  details  of  the  mode  of  forming  the 
new  railroad  company  and  attempting  to  disacdve  or  abolish 
the  old  one;  and  the  various  transfers  of  stocks,  bonds  and 
lands,  that  have  been  made,  together  with  the  dealings  of  the 
plaintiff  with  third  parties  that  have  transpired  since  sur- 
rendering the  construction  contracts. 

I  suppose  all  that  can  be  claimed  from  these  faots^  is  that 
proof  of  them  will  afford  more  full  and  perfect  means  of 
relief,  if  it  results  that  the  defendant  is  entitled  to  relief. 
But  the  defendant's  case — that  is,  the  question  whether  he 
is  entitled  to  relief,  rests  entirely  on  facts  existing  prior  to 
those  transactions. 

For  the  purpose  of  determining  whether  the  delay  is  ex* 
cusable,  the  facts  are  to  be  considered  as  they  were  de- 
veloped to  the  defendant  when,  on  June  24,  he  resolved  to 
claim  affirmative  relief  in  an  original  suit,  in  place  of  setting 
up  the  same  facts  in  this  suit 

The  matters  alleged  as  grounds  i&r  this  motion,  may  be  re- 
duced to  three  classes : 

The  defendant's  want  of  knowledge  of  some  of  the  im- 
I)ortant  f  dcts, 

His  absence  from  the  State  and  the  86Gre<^  and  artifice  of 
the  plaintiffs^ 

And  his  want  of  means  and  consequent  inability  to  secure 
the  aid  of  counseL 

There  are  very  many  maitters  mentioned  in  the  esdiibits, 
and  unknown  to  Mr.  Elliott  until  recently,  which  are  claimed 
in  argument  as  being  facts  necessary  to  liie  defendant's 
claim  of  affirmative  relief.  Many  of  them  are  matters  of 
detail  not  necessary  to  be  mentioned  in  the  pleadings, 
although  material  as  evidence.  Others  go  to  show  what 
kind  or  extent  of  relief  should  be  had,  if  the  defense  is 
maintained.    But  of  some^  it  is  claimed,  a  knowledge 
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pensable.  Prominent  among  these^  is  the  eircumstanee 
about  the  time  of  the  ccHnmencement  of  this  suit^  or 
ips  before,  Mr.  HoUaday,  or  the  firm  of  Ben.  HoUad&j 
>.,  obtained  $800,000  or  $1,000,600  by  means  of  rail- 
bonds  in  the  hands  af  the  fim,  out  of  whidi  Holladay 
reimbnised  for  all  ihe  adTances  he  had  made  to  Ben. 
iday  &  Co. 

I  correctly  nnderstand  liio  position  taken,  it  is  that 
r.  EDiott  had  known  that  fact,  he  would  have  had 
n  to  know  or  believe  that  his  intei^sts  in  the  fihn  of 
Holladay  4  Co.  were  greatly  mhanoed  in  value,  and 
lieve  that,  npon  an  acoonnting,.  there  wonld  have  been 
^e  balance  in  his  favor,  and  tbat  that  knowledge  would 
been  a  reason  for  applying  for  affirmative  relief  which 
>nld  then  have  acted  upon.  The  force  of  this  dis- 
jy  as  an  eicdae  for  not  netting  up  an  affirmative 
80,  mnst  rest  cm  the  asaamption  that  Mr.  Elliott,  for 
of  this  knowledge,  was  induced  to  belaeT»  that  bis  in- 
in  the  firm  of  Ben.  Holladay  &  Co.  was  of  little  value  ^ 
nduced  for  a  time  ta  abandon  the  idea  of  ibeeking .  to 
I  it,  or  of  seeking  to  obtain  affirmative  relief.  His  right 
accounting,  and  to  his  distributivB  share  of  the.  assets, 
^  right  to  be  reinstated,,  did  not  depend  on  the  qiiestionB 
ler  the  firm  owed  Mr*  HoUaday  or  whether  he  was  in- 
1  to  the  firm.  And  T  cannot  see  that  a  want  of  this 
ledge  was  a  reason  for  not  setting  up  a  daim  for  affinn- 
relief  by  crosfr-bill,  unless  the  defendant '  was  made  to 
e  his  interest  was  not  of  sufficient  value  to  warrant 
ourse.  But  counsel  have  not  taken  the  position,  and 
t  suggest  that  he  has  ever  thought  of  such  aJbandon- 
of  the  assets,  and  of  course  Mr.  Ellioit  could  not 
that  lie  was  misled  or  deceived  so  as  to  be  of  such  opin- 
»r  any  considerable  time,  for,  in  his  complaint  of  June 
he  places  a  veiy  considerable  estimate  on  his  interest  in 
■m,  and  states  his  damages  at  $3,000,000. 
8  not  necessary  to  go  into  the  subject  whether  the 
of  Ben.  Holladay  &  Oo.  are  to  be  considered  greatly 
aed  by  l2ie  finn  having  obtained  cash  to  be  expended 
ir  entesrpxise,  through  a  pledge  of  bonds  Iield  by  them, 
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Ix^ther  with  the  note  of  one  of  the  firm  or  of  the  whole  filii^ 
inasmuch  as  the  right  to  an  accoanting  does  not  depend  on 
the  question  whether  the  amount  of  assets  is  great  or 
small  or  nponwhisther  ikej  have  increased  or  diminished 
And  as  to  the  propriety  of  the  act  of  obtaining  the  money, 
if  it  was  fairly  ohtainekl  for  the  business  of  the  firm  in* 
eluding  reimbursing  individual  members  for  advances  made 
by 'them,  it  wbnld  be  a  froitliesB  attempt  at  self-decep- 
tion for  the  court  or  the  parties  to  ignore  the  fact  that  in  all 
such  cases  the  bonds 'are  made  by  the  corporation  and  ob- 
tained by  contractors  expressly  for  the  purpose  of  ttusing 
money  by  pledging  or  by  selling  the  bonds.  It  cannot  be 
doubted  Mr.  Elliott  eobt^plated  some  transacticm  similar 
to  that  which  was  effected  by  Mr.  Holladay,  if  the  mranben 
of  the  firm  had  continued  to  co-operate;  and  he  probably 
would  have  approved  of  this  if  no  dispute  had  occurred  be* 
tween  the  members  of  the  firm.  This  is  not  a  matter  like 
that  of  breaking  up  the  partnership,  that  goes  to  the  gist  of 
tie  case.        ' 

It  may  be  a  very  important  fact  on  the  question  of  the 
kind  or  amount  of  relief  to  which  the  defendant  may  be 
found  entitled,  but  at  the  most  it  is  a  mere  transfer  of  one 
kind  of  assets  into  another  kind,  and  I  cannot  think  ignor* 
ance  of  it  goes  far  as  an  excuse  for  the  delay  in  offering  the 
prdpoded  crose-bilL 

An  inspection  of  tiie  complaint  filed  by  Mr.  Elliott  will 
disclose  that' M^  Elliott  had  each  knowledge  as  enabled  his 
counsel  to  draft  a  sufficient  pleading  to  admit  this  fact  in  evi- 
dence, without  its  being  necessary  he  should  know  of  this 
particular  transaction. 

Many  of  these  f actE^  relied  on  as  newly  discovered,  are 
of  a  class  which  are  treated  in  practice  as  but  evidence  not 
required  to  be  set  forth  in  the  pleadings.  I  cannot  recall 
one  of  the  circumstances  occurring  prior  to  the  finding  of  Mr. 
Elliott^s  complaint  in  June  last,  but  could  be  introduced  in 
evidence  under  the  allegations  of  that  complaint  Or  if  the 
same  allegations  of  fact  had  beeh^  set  forth  as  an  answer  in 
iShis  case,  I  think  there  are  none  of  the  pertinent  facts  set 
up  in  the  exhibits^  as  occurHng  prior  to  that  time  dial 
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be  admissible  under  the  proiposed  amended  answer, 
t  admi&sible  nnder  the  allegations  oif  the  ooniplaint- 

7  Mr.  Elliott  in  Junk  1670. 

'  i 

ther  we  take  the  literal  reading  of  llie  oode>  or  ptarsue 
ictice  that  f ormerlj  prevailed  in  courtf  of  chanoery, 
B  i0  that:  ^ A  general  statement  of  the  matter  of  fact 
denty  and  it  is  not  tiecessarj  to  charge  minutely  all 
^umstances  which  may  conduce  to  prove  tiie  general ' 
for  these  circomi^anoeB  are  matters  of  evidence, 
leed  not  be  diarged  in  order  to  let  them  in  as  proofs.'' 
Eq.  PL  s.  28.) 

lat  com'|daint  the  defendant  set  up  the  attempt  <to 
new  railroad  oompatiy  and  to  dissolve  the  old  one, 
celling  of  the  oonstruotion  eontracts^  and  the  issuing 
Is  by  the  new  company  and  threatening  to  sell  them, 
s  laid  the  foundation  for  evidence  of  all  the  trans-' 
oi  thepilrtiee  that  are  pertinent  up  to  the  sale  of  the' 
i  the  Oregon  and  Oalifomia  Baihroad  Company.  If 
le  allegations  oontained  in  Mr.  Elliott's  oomplaint 
n  set  forth  in  the  answer,  the  proposition  to  add  a  sup- 
;al  answer  would  have  been  very  different  item  that 
s  now  made. 

absence  of  Mr.  Elliott  can  hardly  be  urged;  he  wad 
d  verified  his  complaint  in  June,  1870 ;  and  what  he 
ed '  as  unfair  dealing,  has  all  transpired  widiin  a 
^ast,  and  it  is  not  necessaiy  for  me  to 'refer  further 
ontroverted  statements  of  the  parties  on  that  matter, 
rd  ground  oi  excise  is,  that  die  defendant's  means 
>me  exhausted,  so  that  he  was  unable  to  meet  the  ex- 
^f  the  litigation,  and  that  this  emharrassment  has 
ised  in  whole  or  in  part  by  the  conduct  of  the  plain- 

>  the  other  expenses,  aside  from  that-  of  employing 
there  are  circumstances  tending  to  support  the  de- 
s  position,  which  would  certainly  be  deserving  of 
nsideration  if  the  necessity  of  meeting  such  other  ex* 
lad  caused  the  delays  but  that  is  not  claimed, 
r  as  relates  to  the  "  defendant's  inability  to  employ 
the  reoofd  of  the  court  and  the  theory  oi  the  law 
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are  conclusively  against  this  excuse.  The  records  of  the 
court  show  that  flie  defendant  had  the  fortune  to  secure  the 
services  of  counsel  in  time  for  all  the  purposes  of  the  ctae, 
and  the  court  eanjdot  but  know  that  thej  ate  men  able  and 
skilled  in  their  profession.  And  the  law  will  not  tohnrate  the 
position  that  counsel  can  or  will  place  themselves  on  the  res- 
ord  as  such,  and  afterwards  permit  the  excuse  here  urged  to 
be  true  in  point  of  fact. 

If  this  motion  had  been  made  before  the  case  was  refe^ 
red^  or  even  be(&>ie  tiie  parties  commenced  taking  evidence, 
the  proposition  would  present  less  difficultjr. 

It  was  said  in  argument  tibat  the  defendants  request  wu 
merely  asking  to  be  heard,  and  the  subject  was  treated,  to 
some  extent^  as  if  denying  this  motion  was  eq^uivakoat  to- 
turning  the  defendant  out  of  court  without  a  hearing. 
But  this  is  not  the  case.  If  the  defendant  is  entitled 
to  aflSrmative  relief,  he  can  stiU  proceed  to  obtain  it 
I  have  reason  to  supptise  that  in  the  earlier  proceedings 
in  this  case  it  was  the  opinion  ef .  counsel  that  an  original 
suit  was  the  safer  or  better  course  for  the  defendant.  And 
I  certainly  taa  no  way  confident  but  .that  ii  is  mOre  econ- 
omical and  better  for  all  parties  to  first  try  the  issues  and 
determine'  tin  questions  that  iottn  the  gist  of  the  con- 
troversy, that  is,  the  right  and  tbe  wrong  of  the  attempt  to 
dissolve  the  firm  of  Ban.  Holladay  k  Oo;,  before  gbing  into 
the  extensive  investigattOns  suggested  in  the  proposed  amoidr 
ment. 

I  have  not  thought  it  necessary  to  investigate  the  questi<ms 
raised  as  to  the  pendency  of  other  suits,  and  the  bearing  that 
they  should  have  on  this  applicatiian. 

Granting  this  motion  «would  necessarily  cause  more  or  less 
delay,  would  probably  necessitate  a  re-examination  of  wit- 
nesses to  some  extent,  and  would  put  it  in  the  power  of  either 
party  to  cause  as  much  delay  as  would  result  ordinarily  from 
granting  a  continuance.  If  we  compare  the  defendant's 
showing  on  the  subject  of  diligence,  or  of  excusing  the  want 
of  it,  with  that  which  is  required  to  procure  a  c<»tanuanofl|  I 
think  it  lacks  much  of  bearing  that  test 

I  do  not  think  the  facts  justify  granting  the  motion. 
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MAEY  HARTY  v.  W.  S.  LADD. 

« 

OWIJCDGMENT  OF  DEED  BT  A  MaBBIED  WOHAN — PABOL. — ^Whefe  {he 

ertificate  of  tile  acknowledgment  of  a  deed  by  a  femme  covert,  does 
ot  show  that  she  was  examined  separate  and  apart  from  her  hnfl- 
and,  purol  evidence  is  not  admissible  to  show  that  she  was  in  fact 

0  examined. 

ELis  action  is  for  the  recovery  of  an  undivided  third  of  a 
el  of  land,  that  had  been  conveyed  by  Dennis  Harty,  the 
itiflPs  deceased  husband,  in  his  lifetime,  to  the  defend- 
I  grantor, 
he  answer  denies  knowledge  or  information  sufficient  to 

1  a  belief  as  to  the  several  allegations  of  the  complaint, 
sets  up  as  separate  defenses : 

jt.  That  the  defendant  is  owner  in  fee  of  the  premises. 
1.  That  on  the  sixth  day  of  May,  1867,  the  si^id  plaintiflE 
the  said  Dennis  Harty,  then  pretending  to  be  husbancj 
wife,  under  their  hands  and  seals,  executed  and  deliv- 
to  Stephen  Coffin,  a  deed  of  the  premises,  and  duly, 
lowledged  the  same.  That  "the  said  plaintiff  then  ana 
e,  on  an  examination  separate  and  apart  from  her  said 
posed  or  pretended  husband,  acknowledged  that  she 
nited  the  said  deed  voluntarily,  and  without  fear  or  com- 
jion  from  any  one,  before  the  said  William  Beck,  jus- 
of  the  peace.*'  That  "by  accident  and  mistake,  the 
I  William  Beck,  justice  of  the  peace  as  aforesaid,  in  his 
ificate  of  the  acknowledgment  of  the  said  deed,  omitted 
jtate  in  said  certificate  that  the  plaintiff  was  examined 
arate  and  apart  from  her  said  husband,  and  that  upon 
h  examinations  she  acknowledged  that  she  executed  the 
1  deed  voluntarily,  and  without  fear  or  compulsion  from, 
'  one.  But  defendant  in  fact  says  that  such  examination 
said  plaintiff  was  made  separate  and  apart  from  her  hus- 
id,  and  the  plaintiff  did"  then  and  there,  before  said  jus- 
j  of  the  peace,  so  acknowledge. 

5d.    That  the  said  Dennis  Harty's  purchase  of  said  prem- 

5,  was  an  exchange  of  lands.     That  he   gave   in   exchange 

this  and  other  property,  "the  one  half  of  the   donation, 

3  Oregon — 23 
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land  claim  of  the  said  Harty  and  his  wife,  the  plaintiff,  be- 
ing said  Dennis'  half  of  said  land  claim,  which  land  claim 

was  situated  in county,  in  the  state   of  Oregon." 

And  that  the  said  premises  was  re-exchanged  and  recon- 
veyed  by  the  said  Dennis  Harty,  to  the  said  Cofllo,  said  de- 
fendant's grantor,  for  the  said  half  of  the  said  donation  land 
daim.  And  that  the  said  Dennis  Harty  departed  this  life 
more  than  one  year  prior  to  the  time  of  the  commencement 
of  this  action,  and  the  plaintiff  has  commenced  no  previous 
proceeding  to  recover  her  dower  in  the  premises. 

The  plaintiff  demurs  to  each  of  the  two  defenses  last  men- 
tioned, as  not  stating  sufficient  facts. 

Shaituch  &  Killin,  for  the  plaintiff. 

Logan  <<£  Waldo,  for  the  defendant 

By  the  Coubt,  TJpton^  J.  The  power  of  a  married  woman 
to  divest  herself  of  her  interest  in  land  by  joining  in  the  ex- 
ecution of  a  deed,  is  a  power  derived  from  the  statute.  By 
the  common  law  she  had  not  the  capacity  to  thus  divest  her- 
self of  her  interest,  and  the  statute  concerning  conveyances 
has  not  wholly  removed  the  disability  of  a  married  woman  to 
convey  real  estate  by  deed,  but  has  qualified  it,  or  created 
an  exception  to  the  rule  by   providing   a   special   mode  by 
which  a  wife  may  divest  herself  of  her  interest  in  lands.  The 
affirmative  provisions  are  in  substance  that   lands    mciy  ^ 
conveyed   by   deed,   signed,    sealed    "and   acJcnowledg'ed  or 
proved  and  recorded,  as  directed  in  this  title." 

"A  husband  and  wife  may  by  their  joint  deed  convey  the 
real  estate  of  the  wife." 

"The  acknowledgment  of  the  wife  shall  be  taken  sepa- 
rately and  apart  from  her  husband." 

"The  officer  taking  the  acknowledgment  shall  endorse 
thereon  a  certificate  of  the  acknowledgment  thereof." 

The  deed  shall  be  recorded  ''with  the  certificate  of  ackno^*' 
edgment." 

For  the  reason  that  the  deed  of  a  married  woman  h^^  ^^ 
force  or  effect,  except  that  which  is  derived  from  thes^  P^ 
visions  of  statute,  it  follows  that  the  deed  must  be  m»<l®  ^ 
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pliance  with  the  statute.  The  statute  can  no  more  be 
ned  complied  with,  without  the  proper  certificate  being 
>r8ed  on  the  deed,  than  without  the  aciknowledgment  or 
lout  the  signature  of  the  wife. 

femme  covert  derives  her  power  to  convey  by  deed  from 
statute,  and  a  full  compliance  includes  the  specified 
on  the  part  of  the  certifying  oflSoer.  The  statute  con- 
)lates  that  the  specified  certificate  will  be  made,  and 
ons  1  and  22  of  the  act  concerning  conveyances  indicate 
the  recording  of  the  deed,  "with  the  certificate  of  ac^ 
dedgment,"  is  essential  to  constitute  a  conveyance  by  a 
•ied  woman.  I  think  that  the  very  language  of  the 
ite  which  confers  on  a  wife  power  to  convey,  excludes 
dea  of  proving  her' acknowledgment  or  her  execution  of 
[eed  in  a  case  where  the  certificate  has  never  existed.* 
18  objection  to  the  defense  last  set  out  in  the  answer,  is 
the  answer  is  uncertain  as  to  the  tract  of  land  alleged 
ve  been  exdianged.  If  it  was  necessary  to  designate  the 
,  it  should  be  described  with  certainty, 
le  demurrer  should  be  sustained  as  to  each  of  the  two 
Lses  last  set  forth  in  the  answer. 


(ODXT  Gotm  itm  Multkomah  Qoxmn,  Noveicbeb  Tbbic,  1871. 

MART  CLINE  V.  JACOB  CLINE. 

EOE — ^Monon^  to  Striee  Out. — When  a  pleading  Is  filed  in  good 
ith,  the  question,  whether  it  contains^  facts  constituting  a  cause 
suit,  should  be  tried  on  demurrer  and  not  on  a  motion  to  strike 
t. 

NO — ^Material  Averments. — The  law  intends  that  the  pleader 
ould  state  only  material  facts.  Whether  an  allegation  is  mate- 
il  may  be  determined  by  this  question:  "If  it  be  denied  will  the 
ilure  to  prove  it  decide  the  case,  in  whole  or  in  part?"  If  it  will 
t,  the  faot  alleged  is  not  material. 

[s  cause  was  submitted  on  the  defendant's  motion  to 
out  parts  of  the  complaint     The  facts  are  stated  in 
dnion. 

ott  T.  Fi0n^  1  Bit  S88;  BroM  ▼.  Wmrrm.  S  OMo,  196;  8  Mo- 

;30. 
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.  Bronofugh  &  Catlin  and  JS.  E.  Byhee,  for  the  plaintifi. 
Mitchell  k6  Dolph,  for  the  defendant 

Upton,  J.  The  defendant  moves  to  strike  out  several 
designated  parts  of  the  complaint,  and  as  to  each  part,  put9 
the  motion  on  the  ground  that  the  part  is  irrelevant,  imma- 
terial, sham,  and  the  statement  of  evidence.  The  motion, 
as  a  whole,  embraces  every  part  of  the  complaint,  and  rniwh 
of  the  argument  has  been  addressed  to  the  question  whether 
the  complaint  states  facts  sufficient  to  constitute  a  cause  of 
action. 

I  do  not  deem  that  question  properly  raised  by  this  motion. 
If  a  complaint  is  filed  in. good  faith  and  presents  issoable 
facts,  and  the  defendant  desires  to  raise  the  question  whether 
the  facts  stated  constitute  a  cause  of  action,  he  should  pre- 
sent that  question  by  demurrer,  that  when  the  decision  is 
made,  a  judgment  may  be  rendered,  unless  leave  is  obtained 
to  amend  or  plead  over.  I  shall,  therefore,  not  undertake  to 
pass  upon  that  question  on  this  motion* 

The  principal  questions  raised  by  this; motion  are  wbether 
certain  parts  of  the  complaint  contain  statements  of  fact  as 
contradistinguished  from  evidence,  and  whether  certain  al- 
legations, are  redundant 

The  complaint  sets  out  the  substance  of  a  decree  of  ui" 
vorce,  obtained  by  the  plaintiff  against  the  defendant  in  the 
circuit  court  of  this  state  in  1862 ;  and  says  it  was  tberem 
decreed,  "That  all  the  estate,  right,  title  and  interest  of  ^^ 
said  Jacob  Cline  in  said  lots  8,  4,  5   and   6^   in  block   ^^^ 
in  the  city  of  Portland,  be,  and  the  same  is,  divested  otit  of 
the   said   Jacob   Cline j   defendant,  and  the   same   is  Ix^^^J 
vested  in  the  four  minor  children  of  the  parties,"  tb*^  ^^ 
four  minor  children  of  this  plaintiff  and  this  defendant,   ^ 
of  the  marriage  dissolved  by  said  decree.      The  compUi^^ 
further  states  that  this  plaintiff  was  by  said  decree     '"^*"^ 
guardian  of  said  four  minor  children  and  decreed  th^  P^ 
session  of  the  said  lots.    And  that  while  the  plaintifF  ^^^^^ 
in  possession  of  said  lots  a  street  tax  of  $551.75  was  aa^**®^ 
upon,  and  became  a  lien  on  said  lots,  and  this  plain t^^ 
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and  protect  said  lots  from  sale  on  said  lien,  paid  the 
street  tax.  The  complaint  chains  that  afterwards  this 
ndant  sold  his  interest  in  said  lots  to  one  Fitch,  who 
nenced  an  action  of  ejectment  in  the  TJnited  States  cir- 
court  for  the  district  of  Oregon,  against  said  minor 
Iren,  in  which  action  it  was  adjudged  that  said  minors 
I  entitled  to  said  lots  only  during  their  minority.  And 
Fitch,  as  grantee  of  this  defendant,  recovered  a  judg- 
t  therein,  to  the  eflfect  that  he  was  owner  of  said  lots  in 
as  against  three  of  the  said  children  of  these  parties, 
said  three  duldren  having  reached  their  majority,)  and 
gainst  the  fourth,  he  was  adjudged  to  he  entitled  to  the 
rsion,  and  to  be  entitled  to  have  exclusive  possession, 
le  said  minor's  majority.  This  complaint  shows  also 
in  the  divorce  suit  $1,500  was  decreed  as  alimony  to 
plaintiff;  and  that  the  said  tax  was  so  paid  by  this 
itiff  out  of  the  money  so  decreed  to  her  as  alimony,  and 
e  said  lots  were  so  in  her  possession  as  guardian ;'  that 
payment  was  in  order  to  release  said  lots  from  the  lien 
id  street  tax,  and  to  prevent  them  from  being  sold  there- 
and  that  the  payment  was  made  for  the  benefit  of  said 
Iren,  they  then  being  minors. 

le  first  question  discussed,  is,  whether  setting  forth  the 
*e  of  the  state  court  and  the  judgment  of  the  United 
»  court,  is  a  concise  statement  of  facts  that  constitute 
ise  of  suit.  If  the  plaintiff  is  suing  to  recover  a  title 
h  is  predicated  upon  a  judgment  in  her  favor,  and  the 
ment  is  binding  on  the  defendant  as  a  party,  or  because 
rivity,  the  rendition  of  the  judgment  is  a  material  fact, 
if  the  rights  and  liabilities  of  the  parties  arise  from 
•  sources,  and  are  not  based  upon  or  determined  by  the 
ment,  the  rendition  or  existence  of  the  judgment  is  not 
)f  the  facts  constituting  the  cause  of  suit.  One  of  these 
iications  purports  to  vest  the  fee  of  this  property  in  the 
r  children  of  these  parties,  and  the  other  adjudges  it  to 

a  third  partj',  who  may  be  treated  as  a  stranger  so  far 
is  proceeding  is  concerned.  And  I  think  it  may  be  as- 
d  that  these  allegations  of  the  complaint  are  designed 
r  to  show  the  present  condition  of  the  title,  or  to  show 
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that  the  plaintiff  does  not  know  which  of  the  two  adjudica- 
tions correctly  represent  its  condition;  or  the  plaintiff  must 
design  to  show  that  by  the  first  decision  she  was  led  into  an 
error,  and  that  she  had  good  reason  to  believei  and  did  be- 
lieve, at  tiie  time  she  advanced  the  money,  that  the  title 
stood  as  set  forth  in  the  decree  of  the  state  court  But  the 
complaint  fails  to  aver  what  is  the  present  state  of  the  title, 
or  that  she  does  not  know  its  condition,  or  that  she  haa  been 
misled  or  deceived  in  regard  to  it 

The  defendant  claims  that  one  or  more  of  the  propositicms 
just  mentioned  as  omitted  from  the  complaint,  should  be 
averred;  and  that  propositions  of  that  character  are  the  facts 
essential  to  be  plead,  and  the  only  ones  he  is  bound  to 
traverse  or  to  admit  In  other  words,  that  such  are  the 
facts  which  the  code  requires  should  be  concisely  stated  in 
a  pleading. 

The  plaintiff  claims  that  a  narration  of  the  circumstances 
under  which  the  plaintiff  proceeded  is  essential  to  a  proper 
understanding  of  the  case* 

In  determining  whether  any  part  of  this  motion  should 
be  granted — and  if  any  part  how  much — it  is  necessary  to 
construe  the  provision  of  the  code  which  requires  "a  plain 
and  concise  statement  of  the  facts;"  or  if  that  language  is 
deemed  so  dear  as  not  to  be  of  doubtful  import,  to  examine 
the  complaint  to  see  whether  it  is  a  concise  statement  of  the 
facts  constituting  a  cause  of  action  or  suit  The  law  intends 
that  the  pleader  shall  state  only  material  facts. 

The  distinction  between  facts,  upon  which  a  judgment 
may  be  predicated,  and  evidence,  by  which  the  material 
facts  may  be  established,  is  so  clearly  drawn  in  the  text 
books  and  in  reported  cases,  that  it  does  not  seem  necessary 
to  repeat  a  statement  of  the  grounds  upon  which  that  dis- 
tinction rests.  If  it  were  not  for  the  importance  of  main- 
taining system  and  uniformity  in  our  modes  of  practice,  it 
might  not  repay  the  labor  either  of  the  court  or  of  counsel 
to  examine  and  consider  such  questions  as  are  raised  by  this 
motion. 

Yet  these  queations  are  found  to  be  of  practical  import- 
ance in  many  ways.     If  one  is  permitted  to  set  out  his  evi- 
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36^  tmder  a  system  of  practice  that  does  not  contemplate 

course,  he  obtains  an  unfair  advantage  over  his  adver- 
'  by  compelling  him  to  admit  or  to  deny  eveiy  assertion 

the  pleader  chooses  to  make.  If  for  want  of  time  to 
ad  to  details  and  minor  points  of  pleading  and  practioe, 
'or  any  other  reason,  the  practice  is  permitted,  and  one 
y  to  an  action  or  suit,  pursues  that  course,  the  tendency 
)  induce,  if  it  does  not  compel,  the  other  party  to  resort 

similar  mode ;  and  if  the  practice  is  sustained,  instead 
L  concise  statement  of  facts,  pleadingis  may  become  a 
B  discursive  and  indefinite  mass  of  evidence,  inferences 

arguments,  making  the  records  (^  the  court  very  unin- 
ig  sources  of  information,  and  rendering  the  trial  of  a 
te  laborious,  and  its  results  extremely  uncertain.  From 
e  considerations,  is  becomes  a  duty  of  the  court  to  give 
his  dass  of  motions^  whatever  attention  is  necessary  to 
ent  the  evil  above  su^ested. 

know  of  no  more  lucid  exposition  of  the  distinction  be- 
in  pleading  the  facts  that  constitute  the  cause  of  action 
yi  suit,  and  presenting  a  statement  of  the  evidence 
1  which  the  party  relies,  than  that  set  forth  in  a  man- 
written  by  one  of  the  commissioners  engaged  in  fram- 
the  New  York  code.  It  is  substantially  republished 
le  case  of  Oreen  v.  FdfMT,  16  Oal.  411.  It  is  there  said^ 
e  following  question  will  determine  in  every  case, 
ther  an  allegation  is  material.  H[f  it  be  denied,  will  the 
ire  to  prove  it,  decide  the  case  in  whole  or  in  part?*  If 
ill  not,  then  the  fact  alleged  is  not  material ;  it  is  not  one 
lose  which  constitute  the  cause  of  action,  defense,  or  le- 

\  we  apply  this  test  to  what  is  said  of  the  decree  of  the 
!  court,  and  of  the  judgment  of  the  United  States  cir- 
court,  touching  the  title  to  the  lots  of  land,  we  shall  as- 
lin  whether  those  allegations  are  facts  constituting  the 
e  of  suit 

:  the  defendant  should  deny  that  any  judgment  was  ren- 
d  in  the  United  States  circuit  court,  and  on  the  trial 
plaintiff  should  totally  fail  to  prove  the  judgment ;  but  if 
lould  be  shown  that  the  title  to  the  property  is  in  fact 
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as  the  plaintiff  sbj$  it  was  there  adjudged  to  be;  it  is  ob- 
vious that  the  plaintiff's  cfiae  would  suffer  nothing  by  her 
failure  to  prove  the  rendition  of  that  judgment 

It  is  in  this  respect^  parallel  to  a  case,  where  it  should  be 
plead  that  the  defendant  admitted  that  he  made  a  particnlar 
contract  If  the  execution  of  the  contract  is  proved,  it  be^ 
comes  immaterial  whether  the  defendant  admitted  the  exe- 
cution or  not 

In  this  case  it  is  immaterial,  that  is,  it  is.  not  an  essential 
ultimate  fact  in  the  case,  whether  the  United  States  drcmt 
court  rendered  that  judgment  or  not  The'  material  ques- 
tion in  that  particular,  is  whether  Mr.  Fitch  owns  the  land, 
pr  the  certain  estate  in  it^  and  not  whether  it  has  been  so 
adjudged. 

If  the  plaintiff  believes  her  wards  to  have  been  owners  of 
the  lots,  as  was  declared  in  the  decree  of  divorce,  and  deems 
that  a  material  fact,  the  coinplaint  should  state  that  her 
wards  wer»  owners  in  fee;  but  if  her  wards  were  aolj  enti- 
tled to  the  possession  during  their  minority,  and  the  quan- 
tity and  duration  of  their  interest  is  material,  the  duration  of 
their  estate  should  be  set  out,  and  not  a  judgment  which  has 
been  rendered  on  that  subject  between  other  parties. 

It  was  said  in  argument,  that  it  is  better  to  set  out  in  nar- 
rative form,  what  has  transpired  between  the  parties,  that 
the  whole  matter  may  be  before  the  court 

The  proposition  amounts  to  this:  that  in  a  case  of  this 
kind,  it  is  not  sufficient  to  state  the  facts  that  constitute  the 
cause  of  suit,  but  the  plaintiff  should  be  permitted  to  set  out 
the  circumstanoes,  with  such  detail  and  particularity,  that 
it  shall  become  evident  that  the  allegations  of  fact  contained 
in  the  complaint  Are  true,  and  that  it  may  be  obvious  from 
the  pleadings,  what  fortuitous  circumstances  caused  the  ma- 
terial facts  to  be  as  they  are.  Whatever  may  be  the  con- 
veniences of  such  a  system,  I  am  confident  the  inconveniences 
would  greatly  preponderate.  And  it  is  certain  it  will  re- 
quire legislation  to  make  it  admissible. 

If  the  plaintiff  has  been  misled  about  the  title,  and  bases 
her  claim  in  whole  or  in  part,  on  that  ground,  she  should 
not  leave  it  to  be  inferred  from  the  evidence  which  she  sets 
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:  that  she  has  been  misled;  she  should  omit  the  evidenoe 

i  state  the  facts^  that  show  that  the  defendant  ought  id 

'und  the  money. 

I  am  unable  to  see  how  it  is  material,  out  of  what  fond 

hers  the  plaintiff  advanced  the  money. 

As  to  those  parts  of  the  complaint  which  recites  what  was 

judged  in  regard  to  the  title ;  and  as  to  the  allegation  in 

;ard  to   the   alim<my   decreed,    the    motion    should   be 

Euited. 
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.  W.  HABPER  by  KORTON  (Guardian  of  W.  W.  Har- 
per,) T.  A.  M.  HAKDIKa  et  aL 

smRO  Asms  ▲  Dicuiiirii  JuMsnioriCMf.-^Ai  a  general  mlsy  a  dMivs  of 
a  oourt  having  Jurisdiction  eaanot  be  attadced  ooUatevallj,  and  it 
is  not  a  sufBcient  showing  of  a  want  of  Jurisdiction  to  allege  that 
the  defendant  was  iaauia  at  the  tima  of  tiie  trial. 

iXi  or  BJifiBW.— To  warrant  a  rsriew  of  a  deevee  hf  an  «iriglnal  aoit^ 
except  for  error  appearing  on  the  reeord,  a  reason  mnsi  be  shown 
why  the  facts  now  presented  were  not  pneented  and  determined  on 
the  former  triaL 

Thb  plaintiff,  W.  W.  Harper,  who  it  is  averred  is  insane, 
les  by  guardian,  to  set  aside  certain  deeds  and  to  recover 
ossession  of  Ihe  premises  in  controversy. 

The  plaintiff  charges  that  on  June  3,  1860,  said  Harper 
cecated  a  mortgage  while  said  Harper  was  insane ;  that 
'hile  said  Harper  was  still  insane,  the  said  mortgage  was 
>reGlo6ed,  and  the  premises  sold  to  the  mortgagee^  A.  M. 
larding,  in  April,  1864,  who  afterwards  conveyed  to  the  de* 
endant%  King  and  Hawley.  He  also  charges  that  the  mort- 
age was  without  consideration. 

The  complaint  then  proceeds  as  follows:  ^Tor  farther 
nd  separate  cause  of  suit,  the  plaintiff  avers  that  on  the 
jghth  day  of  August,  1864,  the  said  King  and  Hawley 
'raudulently  and  without  consideration,  obtained  a  deed  for 
he  above  described  premises  from  W.  W.  Harper.      That« 
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the  said  Harper  was  insane  at  the  time  of  the  execution  of 
the  deed.  That  said  defendants  now  hold  said  premises  ad- 
versely to  the  plaintiff  under  said  deeds." 

The  defendants  demurred^  on  the  ground  that  two  causes 
of  suit  are  improperly  united,  and  are  not  separately  stated, 
and  that  the  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  caxise  of  suit 

During  the  argument,  the  words  ^'for  further  and  separate 
cause  of  suit"  were  stricken  out  by  consent 

H.  F.  Forbs,  for  the  plaintiff. 

Johnson  A  McOown,  for  the  defendants. 

By  the  Coubt.  (Upton,  J.)  I  think  the  complaint  is 
insufficient  In  order  to  maintain  this  suit  the  plaintiff  must 
show  that  the  defendants  are  not  entitled  to  the  pr^nisea^ 
either  under  the  foreclosure  or  under  the  deed  executed  sub- 
sequently. 

If  the  allegation  is  true,  that  Mr.  Harper  was  insane  when 
he  executed  the  mortgage,  that  is  a  fact  that  might  have 
been  plead  and  proved  in  the  foredosure  suit  As  a 
general  rule  a  judgment  or  decree  of  a  court  having  jurisdic- 
tion cannot  be  attacked  collaterally;  and  when  a  decree  is 
attacked  for  want  of  jurisdiction,  it  is  not  a  sufficient  show- 
ing of  such  lack,  to  declare  that  the  defendant  was  insane 
at  the  time.  It  does  not  appear  by  this  complaint  but  that 
Harper  was  duly  served  and  appeared  by  guardian.  Nor  is 
any  reason  shown  why  his  alleged  insanity  was  not  plead  in 
that  suit.  In  fact  there  is  nothing  set  forth  in  this  com- 
plaint to  show  that  the  same  allegations  that  are  made  in 
this  complaint  were  not  set  up  and  passed  upon  in  the  fore- 
closure suit  For  aught  that  appears,  the  court  in  whic^  the 
mortgage  was  foreclosed,  may  have  heard  and  determined 
the  matters  which  the  plaintiff  now  seeks  to  present,  and  it 
does  appear  that  the  court  then  pronounced  a  decree  upon 
the  subject  matter  involved  in  this  suit ;  that  is,  the  due  exe- 
cution of  the  mortgage.  A  plea  of  insanity  may  have  been 
negatived;  or  the  present  plaintiff  may  have  been  repre- 
sented by  guardian  and  may  have  failed  to  set  up  the  in- 
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ty.  The  presumptioii  being  in  favor  of  the  judgments 
decrees  of  a  court  of  record,  in  the  absence  of  any  alle- 
3ns  on  the  subject,  it  ^ill  be  presumed  that  the  court  hav- 
jurisdiction  of  the  subject  and  of  the  person,  proceeded 
ilarly  and  decided  correctly.  The  decree  of  foredosuro 
lot  be  attacked  collaterally,  and  the  facts  stated  are  not 
cient  to  authorize  a  review  of  the  decree  of  foreclosure, 
he  demurrer  should  be  sustained. 


Inocn  OouiT  itm  Washinoton  Couutt,  Ooiobbb  Tebm,  1871. 

DAELING  SMITH  v.  LTDIA  SMITH. 

iTEB  AmDATiTS. — On  a  motion  to  open  a  decree  under  aee.  87  «t 

the  code,  counter  affidavits  may  be  filed. 

iTBUonozr. — ^Where  a  literal  construction  of  the  words  of  an  act 
leads  to  an  absurdity,  resort  will  be  had  to  the  ordinary  means  of 
interpretation,  and. the  court  will  look  to  the  occasion  and  neces- 
sity of  the  lawj  tha  defects  in  the  former  law^  and  the  designed 
remedy. 

:. — The  times  of  holding  the  circuit  courts  in  the  third,  fourth  and 
fifth  districts,  are  not  changed  by  the  act  of  1870. 
iCB'  BT  PuBZJOATioN  —  MOTION  TO  Opxh  ▲  Degbeb. — The  oircum- 
stances  that  an  affidavit  to  obtain  an  order  of  publication  of  sum- 
mons, was  made  upon  information  only,  and.  that  it  did  not  show 
what  effort  had  been  made  to  learn  the  defendant's  residence,  may 
be  considered  on  a  motiim,  for  leave  to  answer  after  default  and 
decree. 

iBCE — ^Husband  to  Advange  Moitst. — ^Where  a  decree  of  divorce, 
obtained  without  personal  service  of  summons  was  opened,  and  the 
wife  allowed  to  defend,  and  there  were  circumstances  tending  to 
ihow  that  the  plaintiff  had  induced  or  permitted  his  wife  to  go  to 
another  state  that  he  might  obtain  a  divorce  in  her  absence  without 
her  knowledge;  it  was  directed  that  an  order  be  entered  requiring 
the  plaintiff  to  provide  for  the  expenses  of  her  return;  but  it  was 
required  that  the  order  should  contain  provisions  guarding  against 
diverting  the  money  to  any  other  purpose. 

'his  is  an  application  to  open  a  decree  of  divorce,  and  to 
w  the  defendant  to  answer,  made  under  section  57  of  the 
3.  This  section  provides  that  a  defendant,  against  whom 
lication  is  ordered,  may  for  cause  be  allowed  to  defend 
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at  any  time  before  judgment|  and  msLj,  '^pon  food  canae 
shown,  and  upon  such  terms  as  may  be  proper,  be  allowed 
to  defend  after  judgment,  and  within  one  year  after  the  en- 
try of  such  judgment,  on  such  terms  as  may  be  just'' 

The  defendant  filed,  with  her  motion,  tJie  affidavit  of  her 
attorney;  and  the  plaintiff  filed  counter  affidavits.  The  de- 
fendant moved  to  strike  out  the  counter  affidavits. 

The  motion  to  strike  out  was  overruled,  and  the  court  per- 
mitted the  counter  affidavits  to  be  read. 

The  plaintiff's  attorneys  also  presented  this  objection  to 
this  proceeding,  that  the  amendment^  found  on  page  4,  of 
the  acts  of  1870,  repeals  the  act  of  1868,  providing  the  times 
for  holding  the  supreme  and  circuit  courts,  and  does  not  pro- 
vide any  time  for  the  holding  of  this  court ;  and  that  no  term 
can  now  be  legally  held  except  terms  fixed  by  order  of  the 
court  or  of  a  judge  thereof.  This  objection  and  the  motion 
to  open  the  decree,  were  bolh  submitted  at  the  same  time; 

W.  D.  Hare  and  0.  Humason,  for  the  plaintiff. 
BaU  dk  Durhcmi  and  B.  Killin,  for  the  defendant 

By  the  Couet,  Upton,  J.     An  act  was  approved  on  Ae 

twenty-sixth  day  of  October,  1868,  which  provides  "the 
times  and  places  for  holding  the  supreme,  circuit  and  county 
courts."  Section  2  of  that  act  provides  the  times  and 
places  for  holding  the  circuit  courts  in  all  the  districts  of  the 
state. 

The  legislature  of  1870  passed  an  act  entitled  '^an  act  to 
amend  an  act  entitled  ^an  act  to  provide  for  the  times  of 
holding  the  supreme,  circuit  and  county  courts,'  '*  approved 
October  28,  1868,  which  purports  to  enact  "that  section  2 
of  said  act  be  amended  so  as  to  read  as  follows:"  and  pro- 
ceeds to  set  out  so  much  of  said  section  2  as  relates  to  the 
first  and  second  districts,  making  no  change  in  regard  to 
those  districts,  except  to  designate  the  third  Monday  in 
October  instead  of  the  first  Monday,  as  one  of  the  times  of 
l\olding  the  circuit  court  in  Coos  county.  This  amendatory 
act  makes  no  mention  of  the  third,  foyrth  or  fifth  districts. 
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is  claimed  that  this  am^idatory  section  stands  now  as 
bstitute  iov  the  whole  of  section  2,  of  the  act  of  1868^ 
that  there  is  now  no  time  fixed  by  law  for  holding  the 
lit  courts  in  the  third,  fourth  or  fifth  district.  There 
evidently  an  inadvertency  in  drafting  the  act  of  .1870, 
I  am  aware  that  there  has  been  serious  apprehension 

the  matter  here  presented  has  resulted  in  repealing 
aw  fixing  the  times  for  holding  the  circuit  courts  in  this 
two  other  districts.  But  I  trust  this  apprehension  is 
unded.  In  construing  a  statute,  the  purpose  is  to 
'tain  what  was  the  intention  of  the  l^slature;  and  a 
er  application  of   acknowledged   rules   of   construction 

I  trust,  dispel  all  doubts  on  this  subject.  It  is  assumed 
this  is  a  case  where  the  words  of  the  statute  are  clear 
precise,  and,  consequently,  admit  of  no  interpretation, 
are  within  the  rule  laid  down  in  Jackson  v,  Lewis  (17 
I.  476.) 

it  in  order  to  be  within  the  rule  there  laid  down,  the 
lage  must  not  only  be  dear  and  precise,  but  the  sense 
;  be  manifest,  and  it  mast  lead  to  nothdng  o/bsurd,  ''The 
Im,  falsa  demonstraiio  non  tuocei,  is  founded  in  common 
)  as  well  as  law,  and  is  not  less  applicable  to  statutes 

to  wills  and  deeds."  (Waiervliet  Twmpike  Co.  v.  Mo- 
X,  6  Hill,  616.) 

ben  a  literal  construction  of  the  words  of  an  act  leadb 
I  absurdity,  resort  will  be  had  to  the  ordinary  means  of 
pretation,  and  the  court  will  look  to  the  occasion  and 
jsity  of  the  law,  the  defects  in  the  former  law,  and  the 
pied  remedy.  (Donaldson  v:  Wood,  22  Wend.  395.) 
action  8  of  the  act  of  1870,  shows  that  the  object  of  the 
ras  to  change  the  time  of  holding  the  court  in  Coos 
ty ;  ::nd  that  change  was  made  for  a  particular  reason 
h  is  expressed  in  the  act  It  is  difficult,  if  not  impossi* 
to  avoid  the  conclusion  that  that  was  tiie  sole  object  of 
imendment 

the  construction  contended  for  is  to  obtain,  an  appro- 
e  title,  would  be,  "an  act  to  amend  the  second  subdi- 
n  of  section  2  of/'  etc  and  to  repeal  the  third,  fourth  and 

subdivisions  thereof.    Aa  no  intention  to  repeal  is  ex- 
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pressed,  it  is  a  question  whether  such  comstrnctioiL  will  not 
conflict  with  sea  20  of  art.  4  of  the  constitation. 

But  if,  from  all  other  considerations,  this  act  would  be 
technically  a  repeal,  the  difficulty  may  be  avoided  by  calling 
up  another  technicality.  The  act  of  1870  purports  to  amend 
an  act  approved  the  twenty-eighth  of  the  month.  The  act 
providing  for  holding  this  term,  waa  approved  on  the  twenty- 
sixth  of  October,  1868.  One  who  relies  on  a  technical  point, 
must  be  fortified  against  similar  objections.  I  am  very  con* 
fident  there  is  no  valid  objection  to  holding  the  regular  term 
of  this  court  at  the  present  time ;  and  I  shall  proceed  to  eon- 
sider  the  case  presented  by  the  motion. 

It  is  shown  by  the  affidavits,  and  other  proofs  on  file  in 
the  cause,  that  the  plaintiff,  being  a  resident  of  this  state, 
went  to  Massachusetts,  where  the  defendant  had  resided  up 
to  that  time,  and  the  parties  were  married  at  Lowell,  in  that 
state,  and  came  to  this  county,  where  they  lived  together 
until  December  20,  1870,  at  which  time  the  defendant  re- 
turned to  the  eastern  states  with  her  husband's  consent 
She  claims  tl\pt  she  went  there  for  the  purpose  of  visiting 
her  friends,  that  she  int<»nded  to  return  here  in  a  few 
months,  and  that  her  husband  promised  to  send  her  money 
for  the  expenses  of  her  return  to  this  state ;  and  that  he 
failed  to  send  it.  The  complaint  in  the  cause  is  based  on  a 
charge  of  adultery,  alleged  to  have  been  committed  while 
the  parties  were  residing  together  in  this  county,  and  a 
decree  of  divorce  was  rendered  in  favor  of  the  plaintiff  in 
July  last. 

The  defendant  is  still  in*  Massachusetts^  and  claims  that 
she  is  innocent  of  the  crime  charged,  that  she  had  no  know- 
ledge of  this  suit,  and  no  reason  to  apprehend  a  suit  until 
after  the  decre  was  rendered.  That  she  has  never  received 
any  copy  of  the  summons  or  complaint,  that  the  plaintiff 
knew  her  postoffice  address,  and  that  the  decree  was  ob- 
tained by  artifice  and  deception.  She  asks  leave  to  defend ; 
and  that  the  plaintiff  be  required  to  furnish  means  to  ena- 
ble her  to  meet  the  expenses  of  the  defense.  The  plaintiff 
has  sufficient  property  to  meet  all  necessary  expenses  of  thia 
suit. 
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The  order  of  publication  of  summons  did  not  require  a 
7  to  be  deposited  in  the  postoffioe. 

The  plaintiff  daims  that  the  defendant  left  this  state  with 
intention  permanently  to  separate  from  him,  and  with  an 
intion  never  to  retom^  and  that  all  his  proceedings  in  the 
on  have  been  in  good  f  ^ith  and  regular, 
i'his  application  to  open  the  decree  presents  a  question  that 
elicate,  and  yet  of  such  importance  as  to  demand  a  thor- 
h  examination.  There  are  special  reasons  for  great  can- 
in  passing  upon  this  kind  of  an  application  in  a  suit 
divorce.  The  enormity  of  the  wrong,  if  the  divorce  is 
ined  by  deception,  is  the  greatest  of  these  reasons,  but 
e  are  others  that  are  of  more  than  ordinary  consequence 
cidividuals  and  to  the  public  The  law  gives  one  year  in 
jh  to  make  such  an  application,  and  yet  the  period  is 
'  six  months,  during  which  the  letter  of  the  statute  re- 
ins the  parties  from  marrying,  and  it  is  evident  that  the 
b  serious  consequences  may  result  from  an  erroneous  de- 
^n  of  a  question  of  this  kind. 

he  present  controversy  is  complicated  by  uncertainty  in 
rd  to  the  facts.  If  I  was  satisfied,  either,  diat  the  de- 
ant  returned  to  the  Atlantic  States^  intending  a  perma-* 
separation,  or  that  she  received  a  copy  of  the  process  in 
to  enable  her  to  answer  before  the  default,  I  should  over- 
the  application. 

tie  of  the  reasons  for  holding  the  case  under  advisement, 
*  the  close  of  the  last  term,  was  an  uncertainty  in  my 
[,  as  to  the  question  whether  the  defendant  had  actual 
rledge  of  the  pendency  of  the  suit^  and  a  desire  to  ez- 
the  time  in  which  an  application  similar  to  lliis  might  be 
i  before  decree. 

le  propriety  of  that  course  was  commanded  by  the  cir^ 
tances  that  the  affidavit  for  service  by  publication  was 
nade  by  the  plaintiff,  and  the  suggestion  was  of  the 
er  force,  in  view  of  the  wrong  that  would  be  done,  if 
3use  of  the  process  of  the  court  should  be  designedly  a 
s  of  circumvention,  to  procure  a  decree  of  divorce  with- 
otice  to  an  absent  party. 
3  have  no  means  at  the  present  time,  of  knowing  the 
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whole  truth  in  regard  to  statements  made  in  sapport  of  tibe 
motion.  An  affidavit  made  by  the  defendant  herself,  has 
'been  ruled  out,  for  want  of  formality  in  the  official  oertifi- 
oate  attached  to  it;  hence  we  have  not  even  the  defendant's 
BworQ  statement  in  regard  to  the  truth  of  her  allegations. 
These  controverted  facts  of  so  serious  character  are  of  great 
public^  as  well  as  private,  interest;  and  proof  cannot  even 
be  presented  in  regard  to  them,  unless,  at  least,  further  time 
be  granted.  The  first  question  to  be  determined,  is  whether 
the  defendant  shall  be  allowed  any  further  hearing,  either 
on  her  allegaticms  of  fraud  and  want  of  notice,  or  on  the  mer- 
its of  the  original  cause. 

If  it  is  true  that  the  plaintiff  permitted  the  defendant  to 
go  away  with  a  belief  that  his  affection  for  her  was  undimin- 
ished^ .and  with  the  expectation  on  her  part  of  returning, 
to  spend  with  him  the  remainder  of  their  lives,  and  yet  pur- 
posed obtaining  a  decree  without  her  knowledge,  the  pro- 
ceeding is  such  an  outrage  upon  her,  upon  the  court,  and 
upon  the  public,  as  to  render  an  investigation  an  imperative 
duty. 

If,  on  tiie  contrary,  this  application  is  an  afterthought, 
and,  as  is  claimed  by  the  plaintiff,  is  a  mere  attempt  to  ex* 
tort  money,  the  investigation  can  do  but  comparatively  lit- 
tle harnL 

The  affidavit  of  the  defendant's  attorney,  upon  informa- 
tion and  belief,  which  standing  alone  would  scarcely  dial- 
lenge  serious  consideration,  serves  as  a  thread  upon  which 
to  connect  and  arrange  the  facta  and  circumstances  other- 
wise ehown  in  regard  to  the  time  when  the  parties  ceased 
lining  together,  the  manner  of  their  separation,  the  circom- 
stances  of  the  defendant's  departure,  the  provision  made 
for  her,  and  the  commencement  of  this  suit  so  recently  after 
such  separation.  These  several  matters,  if  not  worthy  to 
be  called  a  chain  of  circumstantial  evidence,  tend  to  thn>w 
a  suspicion  over  the  transaction,  that  it  is  very  desirable 
should  be  removed.  And  the  reasons  thus  presented  in 
favor  of  a  re-examination  of  this  cause,  are  greatly  strength- 
ened by  what  appears  in  relation  to  the  order  for  service  by 
publication*      The  affidavit  for  the  order  is  not  made  by 


1871]  Smith  v.  Sioth.  8&9 

1  ^^^^^^^^^^M-l  I     ■■  -  ■  111 ■ •  •  •     -* 

■ 

)laintiff9  but  is  made  by  his  attorney;  and  upon  the 
^rtant  subject  of  the  defendant's  residence  and  postoffice 
ess,  it  states  only,  that  the  defendant  does  not  reside  in 
state^  and  ^^defendant's  residence  is  unknown^  and  can* 
eeith  reasonable  inquiry  be  ascertained.'' 
a  the  trial  the  plaintiff  testified  that  when  the  defend- 
left  this  state  it  was  to  go  to  Lowell;  Mas&i  or  Bedford, 
le^  and  there  is  very  strong  reasons  to  believe  the  post- 
address  of  the  defendant  could  hare  been  ascertained 
ich  reasonable  inquiry  as  that  of  writing  or  telegraphing 
Lose  towns. 

cit  the  circumstance  that  sudi  inquiry  does  not  appear 
ive  been  made,  and  the  fact  that  the  affidavit  was  not 
3  by  one  having  the  best  means  of  knowledge,  I  think 
well  be  considered  on  this  motion.  In  saying  this,  I 
ot  design  to  express  any  opinion  on  the  question  whether 
affidavit  contained  sufficient  prima  facie  to  warrant  the 
r  of  publication;  but  assuming  that  the  order  and  the 
ce  are  in  conformity  with  the  statute,  it  seems  to  me 
er  to  consider  whatever  may  be  peculiar  in  the  mode  of 
neneing  and  prosecuting  the  suit,  if  such  peculiarity 
3  to  throw  light  upon  the  question  under  consideration, 
his  end  it  is  proper  to  notice  the  situation  of  the  parties 
the  manner  of  obtaining  service,  together  with  the  fact, 
h  I  think  must  be  taken  as  true,  that-  the  defendant  did 
lear  of  the  case  in  tinie  to  answer, 
pon  these  considerations,  I  think  it  my  duty  to  open  the 
Be,  and  permit  the  defendant  to  answer. 

will  also  be  ordered  that  the  plaintiff  deposit  with  the 
:  $250,  to  enable  the  defendant  to  meet  the  expenses  she 
incur  in  the  suit ;  and  if  the  defendant  desires  to  return 
lis  state  to  make  her  defense  in  person,  proper  steps  can 
iken  to  bring  about  that  result;  but  the  plaintiff  will  not 
squired  to  advance  any  money  for  that  purpose  upon  any 
rtainty  as  to  the  use  that  will  be  made  of  it.  The  de- 
ant's  attorney  will  prepare  the  form  of  an  order  in  re- 
.  to  meeting  the  expenses. 
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JTJLIEN  PROVOST  v.  MILLAHD  &  VAN  SCHUTVER 

PowxB  ov  TBS  Cqitbt  ovtt  PB0GB88. — 'EiTWf  oooit  hu  power  to  ecmtnl 
its  own  process,  and  preTent  its  abuse. 

S^TESimro  JuDGicENT^ — Ordinarily  a  court  has  power  to  direct  a  d6> 
cree  or  judgment,  which  is  of  record  before  it,  to  be  canceled  of 
record,  upon  a  proper  showing  that  it  is  in  faet  satisiled. 

JuxiSDiGTioN. — ^This  court  refused  to  entertain  a  bill  to  eompel  ft 
plaintiff  who  had  obtained  a  decree  of  foreclosure  in  another  dis- 
trict to*  appear  there  and  cancel  the  decree. 

Thb  oDmplaint  shows  that  these  defendants  in  1870  (xxn- 
menoed  a  foreclosure  suit^  in  the  oiieoit  oonrt  in  Marion 
County,  against  this  plaintiff  and  others  who  are  named,  and 
recovered  a  decree  for  $281.33  and  interest,  and  for  the  sale 
of  certain  lands  in  Marion  County.  That  the  said  premises 
were  sold  under  said  decree,  and  that  these  defendants  'Hbe- 
came  the  purchasers  thereof/'  and  %ii  for  said  lots  the  sum 
of  $364,76,  and  said  premises  were  duly  struck  off  to  ihem 
on  said  bid."  That  the  sheriff  made  out  a  certificate,  which 
these  defendants  refused  to  accept,  and  alleged  that  their  bid 
was  induced  by  misrepresentations. 

The  plaintiff  alleges  that  by  reason  of  the  said  sale  ^'the 
said  decree  is  fully  paid  and  satisfied,  and  that  the  same 
ought  to  be  satisfied  of  record  by  the  said  defendants;"  bat 
that  the  said  defendants  neglect  and  refuse  to  satisfy  the  said 
decree ;  and  that  the  said  defendants  have  sued  out  an  alius 
execution  on  said  decree. 

The  defendants  demur  on  the  grounds  that:  This  court 
has  no  jurisdiction  of  the  matter  set  up  in  the  complaint, 
and  that  the  complaint  does  not  state  facts  sufiScient  to  oon- 
stitute  a  cause  of  action* 

Hill,  Thayer  £  Williams,  for  the  plaintiff. 

SvUivan  d  Thompson,  for  the  defendanta 

Upton,  J.  This  complaint  is  of  course  addressed  to 
the  equity  side  of  the  court;  the  relief  prayed  is  not  such  as 
a  court  of  law  can  administer.     Were  it  a  judgment  or  a 
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ee  of  this  court  that  it  was  proposed  to  cause  to  be  sat- 
i  of  record,  the  necessary  steps  could  be  taken  by  mo- 
,  as  well  in  an  action  at  law  as  in  a  suit  in  equity;  but 
art  of  law  has  no  process  that  would  afford  the  relief  the 
itiff  in  this  cause  claims. 

pen  the  same  principle  that  equity  will  not  interfere 
re  a  party  has  a  plain,  speedy  and  adequate  i-emedy  at 

I  think  a  court  of  equity  should  not  interfere  or  attempt 
leddle  with  a  proceeding  of  another  court  in  which  the 
ies  have  appeared,  and  to  the  control  of  which  the  ques- 

submitted  is^  subject  I  think  that  it  appears  by  the 
plaint  that  the  plaintiff  has  an  adequate  remedy  in  that 
1 

he  gist  of  the  complaint  here  is,  that  the  decree  of  that 
t  ought  to  be  satisfied  of  record,  that  it  is  not  satisfied, 
that  these  defendants  have  caused  an  execution  to  issue, 
here  is  certainly  no  more  necessary  rule,  nor  one  better 
ed,  than  that  every  court  has  power  to^  control  its  own 
)ess  to  prevent  its  abuse.  Ordinarily,  a  couit  has  power 
ircct  its  own  decree  or  judgment^  to  be  canceled  of  rec- 

upon  a  proper  showing  that.it  is  in  fact  satisfied;  and 
hat  end  there  can  be  no  doubt  the  court  has  all  requi- 
power  over  parties,  to  such  judgments  and  decrees,  who 
5  voluntarily  come  before  the  court  or  have  been  duly 
ight  before  the  court  by  its  process.     I  think,  therefore, 

this  plaintiff  has  a  plain,  speedy  and  adequate  remedy 
pplying  to  the  court  that  has  control  of  the  decree  and  of 
)rocess  that  may  be  applied  for  under  the  deereeu 
he  bill  of  complaint  should  be  dismissed. 
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GiBOuii  Ck>usr  worn  Muxtitomah  Coxtntt,  NovncnB  Tooc,  1871. 

W.  P.  WILCOX  V.  M.  KEITH  et  aL 

m 

ISEORAia&B  liTEJX, — In  a  proceeding  to  enforce  a  mediaidctf  lien  under 
the  statute,  tlie  complaint  should  show  that  the  ooAtraefc  ^waa  made 
with  an  owner  or  his  agent. 

Inr  a  proceeding  under  the  statate  to  enforce  a  mechanics' 
lien,  the  complaint  alleged  that  the  contract  was  made  with 
said  M.  Keith,  as  owner  of  the  building.  The  defendant  de- 
murred. -  * 

By  the  Cottbt,  TTpton,  J.  It  is  a  material  point  that  the 
contract  be  made  with  the  owner  of  the  building,  and  unless 
it  is  so  made  there  is  no  lien.  The  complaint  should  show 
every  fact  requisite  to  establish  the  existence  of  the  lien.  It 
should  be  direct  and  certain  as  to  the  allegation  that  the  con- 
tract was  made  with  the  owner  of  the  building;  or,  to  use 
the  language  of  the  statute,  it  must  be  made  witli  the  owner 
of  the  buildings  ^'or  with  the  agent  of  such  owner/' 


GnouzT  Cauta  tor  Multhoiub  Otyuvrr,  NovncBBa  Tone,  1871. 

WILLIAM  MAROONET,   Respondent^  v.   JAMES  Mo- 

KAY,  Petitioner. 

pBAonoB.-^B7  the  summons  it  appeared  that  the  court  was  held  in 
Ck)uch  precinct,  in  Multnomah  County;  in  the  return,  the  constable 
described  himself  as,  "oonitahle  of  Couch  preomct,''  without  naming 
the  countj;  the  return  was  held  sufficient. 

Idem. — A  copy  of  the  complaint,  certified  by  the  justice  of  the  peaoe^  is 
sufficiently  certified  to  authorise  its  service  with  the  summons. 

The  plaintiff  obtained  judgment  before  a  justice  of  the 
peace  in  an  action  for  work  and  labor,  and  the  case  comes 
into  this  oourt  upon  a  writ  of  review  on  petition  of  the  de- 
fendant 

In  the  return  on  the  summons  the  constable  gives  his  offi- 
cial title,  '^constable  of  Couch  precinct^'*  without  naming  the 
county. 


7.  1871]  Maboonst  v.  HcEay.  873 


?lie  complaint  was  in  -writing^  was  certified  by  the  justice 

he  peace  only, 

-    « 

'he  petitioner  daims  that  he  was  not  duly  served  with 

imons  in  the  action^  and  that  the  justioe  failed  to  acquire 

sdiction,  in  this: 

st      The  record  does  not  show  that' the  summons  was 

ed  by  a  constable  of  this  county. 

d.    The  copy  of  the  complaint  was  not  properly  certified. 

(Uchell  \£  Dolph,  for  the  petitioner. 

'.  P.  Mason,  for  the  respondent. 

Y  THB  CoxTBT,  TJpTOjffy  J.     It  is  shown  ou  Ae  summons 

the  court  is  held  in  Coudi  precinct^   in  Multn(»nah 

nty.    The  summons  and  return  being  read  as  one  instru- 

t  show  in  what  county  as  well  as  precinct^  die  constable 

office. 

heipoint  in  regard  ti>  certifying  to  llie  copy  of  complaint 
justice's  court,  raises  a  question  of  practice  which  ap- 
B  not  to  ha^e  been  decided.  The  general  practice  act 
ires  that  the  copy  of  the  complaint^  served  with  the  sum- 
Sy  should  be  certified  ^%y  the  plaintiff,  his  agent  or  at^ 
ey,  or  by  the  county  clerk;''  and  the  act  regulating  the 
tice  in  justices'  courts  does  not  expressly  mention  the 
ect  of  certifying,  but  it  provides  that  the  pleadings  may 
ral  or  in  writings  and,  'Vhen  the  complaint  is  made 
y,  the  justice  must  endorse  the  substance  of  the  same 
i  the  summoais."  I  think  that  a  copy  of  complaint  cer- 
i  by  the  justice  before  whom  the  cause  is  pending,  may 
^Id  sufficient,  either  upon  the  assumption  that  where  there 
>  deik,  eo  nomine,  the  act  may  be  done  by  the  officer 
le  duties  include  the  labors  usually  performed  by  a  clerk ; 
ince  the  act  when  done  by  the  justice  of  the  peace  is,  of 
le,  done  on  the  motion  and  implied  request  of  the  plain- 
it  may  be  considered  done  by  his  agent 
cannot  think  the  statute  demands  such  literal  and  arbi- 
r  construction  as  to  justify  reversing  a  judgment  because 
opy  of  the  complaint  served  with  the  summons  was  cer- 
l  by  the  justice  of  tl^e  peace  only, 
le  judgment  should  be  affirmed. 
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Cdkjuit  Coubx  vob  MuiJiiroMAH  Oomvrr,  Novbicbb  Tmc,  1871. 

W.  A.  HOLBBOOK  et  aL  V,  W.  W.  PAQEetaL 

FtBAonro. — AvemMiito  In  the  answer  not  presenting  issuable  faete  will 
be  struck  out  on  motion. 

Bbdundakot. — ^Express  admissions  of  facts  alleged  in  the  eomplaintam 
unnecessary,  and  may  be  struck  from  the  answer  as  redundant 

Motion  to  Stbikb  Out. — Where  a  part  qf  that  to  whidi  a  spedfle  ob- 
jection is  pointed  is  properly  pleaded,  the  objection  will  not  be  sus- 
tained. 

Thb  plaintiffs  are  owners  of  lot  2,  and  the  defendants  aoB 
owners  of  lot  1,  in  block  182  in  the  city  of  Portland,  and  the 
oontroversy  relates  to  the  loeality  of  the  Hne  between  those 
lots.  It  presents  the  question  whether  that  line  is  fifty  £eet» 
or  whether  it  is  fifty-seven  feet,  south  of  the  south  line  of 
•Salmon  stueet^  iu  that  street  ie  now  used  and  occupied.  A 
motion  is  made  to  strike  out  parts  of  the  answer. 

The  ocwaplaint  states  that  the  plaintiffs  are  owners  in  fee 
simple,  and  have  a  right  to  the  possession  of  lot  2,  in  blodc 
182;  states  that  the  block  is  two  hundred  feet  square,  and 
bounded  on  the  north  by  Salmon  street  ^^That  said  lot  Ka 
8  is  the  south  half  of  the  northeast  one  quarter  of  said  blodt, 
fronting  fifty  feet  on  Sixth  street,  and  running  back  one  hun- 
dred feet  in  depth,  its  northern  boundary  Une  being  par- 
allel with  and  fifty  feet  distant  from  the  south  line  of  Sal- 
mon street^  as  the  same  is  now  used  and  occupied.''  That 
the  defendants  are  in  possession  of  and  wrongfully  withhold 
from  the  said  plaintiffs  a  strip  of  land  ten  feet  in  width  off 
from  the  northerly  side  of  said  lot  No.  2,  running  back  one 
hundred  feet,  the  depth  of  the  lot  The  plaintiffs  daim  tiie 
land  and  $200  damages. 

The  answer  contains  a  denial  that  the  defendant  has  been 
in  possession  or  has  detained  any  part  of  lot  2  in  said  Uock; 
and  avers  that  the  north  boundary  line  of  said  lot  Na  2  is 
fifty-seven  feet  distant  from  the  south  line  of  Salmon  street, 
as  the  same  is  now  used  &nd  occupied.  That  the  defendants 
are  owners  in  fee  simple  of  lot  1  ifi  said  Uodc,  and  that  the 
south  boundary  Une  of  said  lot  1  is  fifty-seven  feet  distant 
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I  the  south  line  of  Salmon  stre^t^  as  said  street  is  now 

and  occupied. 

L  addition  to  the  foregoing,  and  to  some  other  denials, 
answer  contains  the  following  statements,  each  of  which 
[>laintiffB  move  to  strike  out  as  diam,  frivolous  and  irrel- 
it: 

jt.  The  defendants  "aver  that  the  plaintiffs  now  are,  .and 
a  long  time  past  have  heen  in  possession  of  lot  No.  2,  in 
k  No.  182,  in  said  city,  as  the  same  was  originally  laid 

platted  and  sold  by  the  patentees  from  the  govenmiient 
he  United  States,  and  as  the  same  was  conveyed  to  and 
3}iased  by  their  ancestor  and  his  grantors  under  whom  the 
ntiffs  derive  title." 

d.  Defendants  admit  that  the  said  block  No.  182  is  a 
eel  of  land  two  hundred  feet  square,  bounded  on  the  north 
Salmon  street^  east  by  Sixth  street,  south  by  Main  street, 
.  on  the  west  by  Seventh  street,  but  not  as  such  streets  are 
7  used  and  occupied. 

^d.  The  defendants  aver  that  such  south  boundary  line 
lot  No.  1,  and  division  line  between  said  lots  1  and  2,  in 
ck  182,  was  established  long  since,  by  mutual  consent  and 
eement  between  these  defendants  and  the  then  owners  of 

No.  2  in  said  block;  and  that  fences  were  built  at  the 
le  of  said  agreement,  concerning  said  boundary  and  di- 
ion,  at  the  common  expense  and  cost  of  these  defendants 
d  the  owners  of  said  lot  No.  2,  in  accordance  with  and  on 
5  said  southern  boundary  line  of  lot  No.  1  and  division 
e  of  lots  No.  1  and  No.  2.  That  said  fence  now  stands, 
d  makes  the  division  line  between  said  lots.  That  since 
id  agreement  these  defendants  have  made  valuable  and  per- 
anent  improvements  on  said  land  adjacent  and  abutting 
id  boundary  line  and  fence,  viz. :  buildings  of  the  value  of 
sOOO.  That  said  buildings  and  improvements  were  made 
)on  said  lot  No.  1  by  the  defendants  upon  the  faith  of  the 
cation  of  said  boundary  line  established  and  agreed  upon 
\  aforesaid,  all  of  which  these  plaintiffs  and  their  ancestors 
eU  knew. 


J 
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Wm.  Strang,  for  the,  plaintiffs. 
Page  A  Bingham,  for  the  defendants 

By  the  Coubt.  The  first  branch  of  this  motion  shonld 
be  granted.  The  matter  pleaded  is  vague  and  indefinita 
It  assumes  that  there  has  been  some  original  laying  ont^ 
platting  and  selling  which  is  material,  and  it  states  a  con- 
clusion based  upon  that  assumption ;  but  it  is  indefinite  and 
states  nothing  that  is  material  as  to  the  time  of  the  plaintifPs 
possession.  It  presents  a  conclusion,  and  not  an  issuable 
fact 

The  second  matter  alluded  to  is  wholly  redundant.  It  is 
not  necessary  in  an  answer  to  expressly  admit  any  part  of 
tiie  complaint  If  this  were  a  direct  admission  it  would  be 
surplusage,  but  it  neither  admits  or  denies  directly  any  ma- 
terial allegation  nor  presents  anything  up<m  which  an  issue 
can  be  formed. 

As  to  the  defense  last  specified  in  the  motion,  the  only 
part  upon  which  I  think  there  can  be  any  question  is  thai 
which  sets  up  a  mutual  agreement  settling  liie  boundary.  A 
contract  of  that  kind,  duly  made,  would  be  a  good  defense, 
and  might  well  be  set  up  by  answer,  unless  the  setting  it  up 
specifically  is  imnecessary,  on  the  ground  that  the  defendant 
could  give  it  in  evidence  imder  the  allegation  that  he  is  owner 
in  fee. 

If  there  is  any  doubt  upon  the  question  whether  such  an 
agreement  adjusting  a  controverted  boundary,  ought  to  be 
specially  plead,  the  doubt  is  a  sufficient  reason  f(»r  refusing 
to  strike  out  If  a  part  of  that  which  is  induded  in  this 
branch  of  the  motion  ought  to  be  retained,  the  whole  that  is 
included  in  this  part  of  the  motion  must  also  be  retained. 

The  first  and  second  propositions  of  the  moticm  will  be 
granted,  and  the  third  branch  overruled. 
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GZBOUIT  COUBT  iOB  MlTLTNOMAH  COUITTT,  NOVEMBEB  TbB1C»  1871. 

E.  B.  DUFEU  V.  THOMAS  CULLY. 

Dahagbs. — CoNTBiBUTOBT  Neguobnge. — ^A  plaintiff  who  sues  for  dam- 
ages for  negligence,  must  not  himself  be  guilty  of  any  fault  that  con- 
tributed to  the  injury. 

NoiiOB. — ^DoMBSzio  AviiCALs. — ^The  owner  of  a  domestic  animal  is  not 
in  general  liable  for  injuries  resulting  from  the  vicious  disposition 
of  the  animal,  unless  he  is  chargeable  with  notice. 

Iddc. — ^Where  in  trespass  quare  olauaam  fregit,  the  defendant  is  consid- 
ered liable  without  notice  for  injuries  resulting  from  the  vicious 
disposition  of  the  animal,  it  is  an  exception,  and  is  based  upon  t&e 
wrcmg  committed  In  breaking  the  plaintiff's  close. 

Ths  plaintiff  sues  to  reoover  damages  for  wotinds  and  in- 
juries to  his  person,  caused  hj  a  vicious  bull,  the  property 
of  the  defendant,  alleged  to  have  been  wrongfully  permitted 
to  run  at  large. 

The  answer  denies  knowledge  that  the  bull  was  of  dan- 
gerous or  ferocious  disposition.  Denies  that  the  bull  was 
wrongfully  at  large.  Denies  that  the  bull  pushed  or  struck 
the  plaintiff. 

The  case  was  tried  before  a  jury..  The  evidence  tended 
to  show  that  the  bull,  with  several  other  of  the  defendant's 
animals,  was  running  at  large  upon  unoccupied  lands  of  the 
neighborhood,  that  the  bull  strayed  into,  or  broke  into  the 
plaintiff^s  enclosures,  and  the  plaintiff,  with  two  other  men, 
went  to  drive  the  bull  away,  the  plaintiff  being  armed  with 
a  pitchfork;  and  that  after  the  bull  was  driven  into  the 
highway,  the  bull  made  a  fierce  charge  upon  the  plaintiff 
knocked  the  plaintiff  down,  giving  to  him  a  very  painful,  and 
what  appeared  to  be  an  extremely  dangerous  wound,  from 
which,  however,  the  plaintiff  recovered  in  a  .  few  weeks. 
The  pitdifork  with  which  the  defendant  sought  to  defend 
himself,  was  broken  off  at  the  shank,  and  the  tines  of  the 
'fork  were  carried  away  in  the  scalp  of  the  bull  where  they 
remained  until  forcibly  extracted  after  the  bull  reached  the 
defendant's  premises. 

The  evidence  was  conflicting,  as  to  whether  the  defendant 
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kuew.  of  the  vicious  character  of  the  bulL  And  the  defend- 
ant attempted  to  draw  out^  on  cross-examination,  that  the 
plaintiff  unnecessarily  vexed  the  animal. 

On  the  trial,  it  was  questioned  whether  evidence  of  the 
defendant's  knowledge  of  the  vicious  character  of  the  bull 
was  material. 

HUl,  Thayer  £  Williams,  for  plaintiff,  cited  Fan.  Leuven 
9.  LyJce,  1  Comst  615,  and  claimed  that  the  defendant  is 
liable,  in  the  absence  of  such  knowledge, 

J.  H.  Reed,  contra,  cited  Tifft  v.  Tifft,  4  Denio^  176; 
yroomon  v.  Sawyer,  18  John.  339, 

By  the  Court.  I  think  the  evidence  of  the  defendant's 
knowledge,  is  pertinent  This  is  not  an  action  for  a  break- 
ing of  the  plaintiff's  close,  and  the  complaint  does  not  charge 
a  trespass  on  the  plaintiff's  premises.  The  case  of  Van 
Leuven.  v.  LyJce,  and  the  authorities  there  cited  touching 
the  point,  sustain  the  general  doctrine  that  the  scienier 
must  be  proved  to  render  the  owner  of  a  domestic  animal 
liable,  but  recognize  as  an  exception,  that  ^'tiiis  rule  does 
not  apply  when  the  mischief  is  done  by  such  animals  while 
committing  a  trespass  upon  the  close  of  another."  These 
authorities  base  the  exception  upon  the  principle,  liiat  the 
common  law  holds  a  man  answerable,  not  only  for  his  own 
trespass,  but  also  for  that  of  his  domestic  animals,  and  as 
it  is  natural  for  such  animals  as  horses,  oxen,  sheep  and  swine 
to  rove,  the  owner  is  to  take  notice  of  the  propensity  at  his 
peril,  and  held  that  where  the  action  is  trespass  quare  elau- 
sam  f regit,  proof  that  the  animal  was  trespassing  on  the 
plaintiffs  grounds  at  the  time,  excuses  proof  of  knowledge 
of  the  animal's  vicious  propensity. 

The  court  distinctly  held  that  proof  of  the  Bcienter  was 
necessary  in  that  case,  and  placed  the  necessity  on  the  ground 
that  there  was  no  allegation  of  a  breach  of  the  close.  All 
the  cases  cited,  go  to  the  extent  that  when  the  vicious  dispoh 
sition  of  tiie  animal  is  the  foundation  of  the  action,  know- 
ledge of  that  disposition  should  be  brought  home  to  the  owner 
of  the  animal. 
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The  defendant  requested  the  oonrt  to  instruct  the  jwrj, 
that: 

1.  ''A  plaintiff  who  sues  for  damages  for  negligence,  as 
in  this  case,  must  himself  be  without  fault ;"  in  lieu  of  which 
the  following  was  given: 

A  plaintiff  who  sues  for  damages  for  negligence,  as  in  this 
case,  must  not  himself  he  guilty  of  any  fault  that  contrib- 
uted to  the  injury. 

The  following  instractions^  requested  by  the  defendant, 
were  given  as  asked* 

2.  To  render  the  owner  of  a  domestic  animal  liable  for 
an  injury  committed  by  such  animal,  from  its  vicious  pro- 
pensity, it  must  be  shown  that  the  defendant  had  notice  of 
its  vicious  propensity,  or  that  he  had  reason  to  apprehend 
that  the  animal  would  do  similar  mischief  to  that  complained 
of  in  the  complaint 

8.  In  the  complaint  in  this  case,  there  is  no  allegation 
charging  that  the  defendant's  bull  did  any  act  for  which  the 
law  holds  the  defendant  liable,  without  proving  a  scienter. 

4.  If  the  defendant  had  no  notice  or  knowledge  that  his 
bull  had  done  or  waa  disposed  to  do  similar  acts  to  those  al- 
leged in  the  complaint^  the  plaintiff  can  not  recover. 

5.  If  the  bull  was  vusloob,  and  had  previously  committed 
injuries  similar  to  those  all^d  in  the  complaint,  the  plain- 
tiff can  not  recover,  if  the  injuries  alleged  in  the  complaint 
to  have  been  received  were  brou^t  about  by  the  acts  and 
agressions  of  the  plaintiff. 

The  verdict  was  for  the  defendant 
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J.  D.  RUSSELL,  Plaintiff,  v.  H.  C.  LEWIS,  Defendant 

Oouutt  Coubt. — Pbobatb. — JuBiSDicnoN. — The  county  oourt  is  to  be 
regarded  in  probate  proceedings  as  a  superior  jurisdiction;  it  being 
a  court  of  record  deriving  its  power  as  a  probate  court  from  the 
constitution.  And  when  its  orders  for  the  sale  of  real  and  personal 
property  of  deceased  persons  appear  to  have  been  regularly  made, 
reciting  all  the  jurisdictional  facts  neoessary  to  authorize  the  or- 
der, no  presumption  will  be  indulged  against  the  recitals,  sod  ex- 
vrinsjc  evidence  of  their  truth  is  not  necessary,  but  the  burden  of 
showing  that  the  court  has  not  acquired  Jurisdiction  is  on  the  party 
who  disputes  the  truth  of  the  recital. 

Obokb  or  Sasjs, — ^Mistaxs  in  Daix. — ^PBEsuHpnoir. — ^The  order  of  sals 
recited  notice  to  all  persons  'to  appear  on  this  day;"  an  order  to 
show  cause  was  made  returnable  on  the  fifth  of  April,  but  the  head- 
ing of  the  order  of  sale  was,  ^at  a  term  of  the  court  began  and  held 
on  the  first  Monday,  the  fourth  of  April,"  etc.:'  Held,  that  a  mis- 
take in  making  up.  the  record  will  be  presumed,  rather  than  that 
the  order  was  made  before  the  return  day. 

s 

Chenowith,  for  plaintiff. 

Strahan  &  Burnett,  for  defendant 

Thaybb^  J.  This  was  an  action  to  recover  certain  real 
property,  situate  in  Benton  Coiinly,  Or^on.  The  plaintiff 
daimed  title  to  it  as  one  of  the  heixis  at  law  of  Robert  W. 

» 

Rnssell,  deceased. 

The  defendant  claimed  title  to  the  property  by  virtne  ef 
certain  proceedings  in  probate,  had  in  the  county  court  of 
Benton  County,  Oregon,  under  whidi  the  property  was  sold, 
and  claimed  to  have  been  acquired  by  the  defendant,  through 
mesne  conveyances  from  the  purchasers  under  the  probate 
proceedings. 

It  appears  that  Robert  W.  Russell  died  in  said  county  of 
Benton,  about  the  first  of  the  year  1860,  intestate,  seized  of 
certain  real  estate,  including  the  property  in  question ;  that 
he  left  no  wife,  children,  father  nor  mother;  that  the  plaintiff 
was  a  brother  of  deceased,  and  entitled  to  inherit  the  one 
third  of  his  property,  and  would  be  the  owner  of  a  one  third 
interest  in  the  land  in  question,  if  not  divested  of  title  by 
the  probate  proceedings.       It  was  admitted    in  the    outset, 
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upon  the  trial,  that  one  Gallatin  Adkins  waw,  on  tbe  flixth 
day  of  Febmary,  I860,  duly  appointed  by  the  said  eounty 
court  for  Benton^  Ootmty,  the  administrator  of  the  estate  of 
the  said  Bobert  W.  Russell,  and  that  he  duly  qualified  and 
entered  upon  the  dischatge  of  his  trust  as  such  administra- 
tor. Tbe  defendant  gave  in  evidenoB,  subject  to  objection 
by  plaintiff's  counsel,  certain  orders  granted  by  tlie  '  said 
county  court  for  Benton  County,  during  the  year  1864,  in 
proceedings  in  probate,  in  the  matter  of  the  estate  of  the* 
said  Bobert  W.  Russell,  deceased,  among  which  was  an  or- 
der to  show  cause  why  the  property  in  question  should  not 
be  sold;  also  an  order  confirming  the  sale  tii^reof,  reported 
by  the  administrator  to  have  been  made,  •  and  a  dsed  ez»* 
cuted  by  the  said  administrator  upon  such  sale  to  eertain 
parties,  and  plaintiff  had  admitted  that  defsndant  had  ae^ 
Quired  ail  the  right  in  the  property  wbich  said  parties 
received  under  said  administrator's  said.  deed.  The*  sevieral 
orders- appeared  to  halve  been  r^ularly  made  and  recEvted  all 
the  jurisdictional  facts  n^cessazy  to  authorize  the  said  coun- 
ty court  to  grant  such  orders,  and  the  said  deed'  of  the  ad' 
ministrator  was  regular  upon  its  face,  and:  appeared  to  have 
been  executed  in  accordance  with  said  orders,  and  the  pro- 
ceedings thereupon  had.  Plaintiff's  counsel  contends^  how- 
ever, that  nether  of  said  orders,  nor  tbe  -administrator's 
deed^  should  be  admitted  in  evidence  without  first  proving 
the  necessary  facts  authorizing  county  courts  to  .make 
such  orders  in  like  cases.  This  presents  the  main  question 
in  the  case.  That  is,  whether  county  courts  of  the  state  of 
Oregon^  in  probate  proceedings,  are  to  be  regarded  as  courts 
of  inferior  or  Superior  jurisdiction.  If  those  courts,  in  the 
exercise  of  probate  jurisdiction,  are  to  be  regarded  as  courts 
of  special  and  limited  jurisdiction,  then  the  position  of 
plaintiff's  counsel  is  correct.  But,  on  the  contrary,  if  they 
are  courts  of  general  jurisdiction  in  such  cases,  their  juris- 
diction to  make  orders  of  that  charactsr  will  be  presiuned 
without  any  proof  of  the  particular  facts  necessary  to  confer 
jurisdiction.  These  various  orders  of  the  county  court  for 
Benton  County  were  judicial  records.  (See  sec  719,  Civil 
Code^  Stat.  p.  828.)     "Tbe.  juti^iction   sufficient   to   sua- 
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tain  a  record  is  jtiriBdiotion  over  the  cause,  over  the  parties 
and  over  the  thing,  when  a  specific  thing  is  the  subject  of 
the  determination/'  (See  Stat,  p.  880,  sec  782.)  The 
jitrisdiction  of  county  courts,  in  probate  matters,  is  derived 
from  the  constitution  of  the  state  of  Oregon.  (See  sec  12, 
art.  VII,  Const  Stat  p.  114.)  And  this  jurisdicticm, 
amoiig  other  things^  is  to  order  the  sale  and  disposal  of  the 
real  and  personal  property  of  deceased  persons,  and  is  made 
exclusive.  (See  Stat  p.  865,  sec  869.)  Section  731  of  the 
civil  code  provides  how  any  judicial  record  may  be  imr 
peached,  and  the  presumption  arising  therefrom  overoomOi 
by  evidence  of  a  want  of  jurisdiction.  These  orders  were 
necessarily  judicial  records,  in  every  sense  of  the  term;  th^ 
were  the  rec6rd  of  the  proceedings  in  a  court  of  justice, 
being  a  court  of  record,  having  general  jurisdiction.  (See 
sec.  1^  art  YII,  Const,  whidi  is  as  follows:  The  judicial 
power  of  tile  state  shall  be  vested  in  a  supreme  court,  cir- 
cuit court,  and  coimty  court,  which  shall  be  courts  of  record, 
having  general  jvriediciionj  to  be  defined,  limited  and  r^u- 
lated  by  law,  in  accordance -with  this  constitution.  Justices 
of  the  peace  may  also  be  invested  willi  limited  jtuiieial  pa¥h 
en,  and  municipal  courts  may  be  created  to  administer  the 
regulations  of  incorporated  towns  and  cities.)  This  was  a 
part  of  the  judicial  power  of  the  state.  There  is  no  very  sat- 
isf actoiy  test  to  distinguish  between  superior  and  inferior 
eourts.  The  supreme  court,  in  the  case  of  Orignontf  lessee, 
V.  Astor  (2  How,  U.  S.  Bep.  p.  841,  a  case  similar  to  this), 
said  that  ^^the  true  line  of  distinction  between  courts  of 
general  jurisdictian  and  courts  of  special  and  limited  juris- 
diction is  this:  'A  court  which  is  competent  by  its  constitih 
tion  to  decide  on  its  own  jurisdiction,  and  to  exercise  it  to 
a  final  judgment,  without  setting  forth  in  their  proceedings 
the  facts  and  evidence  on  which  it  is  rendered,  whose  record 
is  absolute  verity,  not  to  be  impugned  by  averment  or  proof 
to  the  contrary,  is  of  the  former  description ;  but  a  court 
which  is  so  constituted  that  its  judgment  can  be  loohsd 
through  for  the  facts  and  evidence  necessary  to  sustain  it, 
whose  decision  is  not  evidence  of  itaelf  to  show  jurisdictioiiy 
is  of  the  latter  description.' ''    But  the  difiiculty  is  to  aao6^ 
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tain  when  a  particular  court  is  eosnpetent  fo  decide  on  its 
jurisdictioxi.  The  rule  which  classifies  llie  two  kinds  of  ju- 
diction  cannot  be  a  mere  arbitrary  direction. 

The  court,  however,  in  the  last  case  referred  to,  did  say 
that  all  courts  of  record  which  have  an  original  general  juris- 
diction over  any  particular  subject  are  not  courts  of  specif 
or  limited  jurisdiction.  In  the  case  of  Kem/p,  lessee,  v.  Ken- 
nedy (S  Cranch  U.  S.  Bep.  p.  178),  the  question  arose  as 
to  whether  the  court  of  common  pleas  of  the  state  of  ITew 
Jersey  was  a  superior  couirt  of  general  jurisdiction,  or  a 
court  of  special  and  limited  jurisdiction.  That  was  an  ac- 
tion of  ejectment  for  the  recovery  of  certain  real  property, 
which  had  been  adjudged  by  the  common  pleas  court  to  have 
been  forfeited  by  one  Kemp,  for  treason  against  the  laws  of 
that  state.  Chief  Justice  Marshall,  in  delivering  the  opin- 
ion of  the  courts  says : 

^Tn  considering  this  question,  the  constitution  and 
powers  of  the  court,  in  which  the  judgment  r^erring  to  the 
judgment  of  forfeiture  was  rendered,  must  be  inspected. 
It  is  understood  to  be  a  court  of  record,  possessing,  in  civil 
cases,  a  general  jurisdiction  to  any  amount,  with  the  excep- 
tion of  suits  for  real  properly.  ♦  ♦  ♦  ♦  In  treason  the 
jurisdiction  was  over  all  who  could  commit  the  offense. 
•  *  *  •  «  ][q  respect  to  treason,  then,  it  is  a  court  of 
general  jurisdiction,  so  far  as  respects  the  property  of  the 
accused.''  And  the  court  held  that  while  the  judgment  of 
forfeiture  was  erroneous,  yet  it  was  not  void ;  that  it  had  the 
effect  to  divest  Kemp  of  t^e  title  to  his  property.  Some  of 
the  New  York  courts,  in*  determining  this  question,  say  that 
''to  constitute  a  court  a  superior  court^  as  to  any  class  of  ac- 
tions, within  the  rule  that  the  jurisdiction  of  a  superior  court 
may  be  presumed,  its  jurisdiction  of  such  actions  must  be  un- 
conditional ;  so  that  the  only  thing  essential  to  enable  the 
court  to  take  cognizance  of  them  is  the  acquisition  of  jurisr 
diction  of  the  person  of  the  parties.  (See  Abbot  N.  T.  Di- 
gest, vol  2,  sec.  8,  p.  261.) 

I  think  the  rule  above  stated  goes  too  far,  as  under  that 
test  it  would  be  difficult  to  see  how  the  circuit  courts  of  the 
United  States  could  be  i-egarded  as  Superior  Courts  in  the 
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ezercdfle  of  civil  jurisdiction,  as  their  jurisdiction  in  civil 
cases  is  not  uneonditumal,  but  depends  upon  special  circum- 
stances, such  as  the  controversy  being  between  citizens  of 
different  states,  and  jet  they  are  admitted  to  stand  on  the 
same  footing  with  courts  of  general  jurisdiction.  (See  Buehr 
anan  v.  Oowell,  1  N.  Y.  Eep.  p,  507.) 

It  appears  to  me  that  a  court  of  record,  vested  generally 
by  the  constitution  with  any  particular  part  of  the  judicial 
power  of  the  state,  in  the  exercise  of  that  juri8dicti(m  must, 
in  the  technical  sense  of  the  word,  be  considered  a  court  ol 
superior  juriadiction.  And  I  do  not  see  how,  under  a  cor- 
rect construction  of  the  several  provisions  of  the  constitii- 
tion  and  statutes  before  mentioned,  they  could  be  regarded 
otherwise.  In  that  view  of  the  case  the  authority  to  hear 
and  determine  the  matter  of  the  sale  of  proper^  in  question 
must  be  presumed,  and  that  presumption  can  only  be  over- 
oome  by  evidence  of  a  want  of  juris(Ucti<»k  in  the  court  to 
determine  that  matter.  I  do  not  question  1^  right  to  im- 
peach the  adjudication*  IVo  court  can  rendef  a  binding  or 
valid  j:udginent  without  fLiet  having  jurisdiction  over  the 
subject  matter;  and,  second,  acquiring  jurisdiction  over  the 
party  to  be  affectifed,  and  as  to  whether  a  court  had  jurisdic- 
tion when  it  had  assumed  to  decide  is  •  always  a  pertinent 
fflibject  of  inquiry,  either  in  direct  or  edlateiHl  proceedings, 
(See-  the  Chenw/ng  GmuU  Bank  v.  Jvdson,  8  N.  Y.  Bep. 
court  of  appeals,  p.  254 ;  Dohson  v.  Pearce,  11  Id.  164,  per 
W.  F.  Allen,  J.)  This  right,  however,  to  inquire  into  the 
jurisdiction  of  a  court  does  not,  at  least  in  the  determining 
upon  the  validity  of  proceedings  in  oiur  own  courts  in  col- 
lateral actions,  include  the  right  to  controvert  the  return  of 
an  officer,  showing  that  service  of  process  has  be^i  regularly 
made.  The  law,  for  certain  reasons^  founded  on  public  pol- 
icy, makes  such  returns  in  collateral  proceedings  conclusive, 
but  this  does  not  deny  or  affect  the  right  to  disprove  the  bare 
presumption  of  jurisdiction,  nor  preclude  a  party  from  con- 
troverting a  mere  recital  in  the  record.  (See  4  Conn«  p.  280; 
5  Wend.  148.) 

In  the  case  under  consideration,  it  has  not  been  shown 
that  the  county  court  for  Benton   county  did   not  acquire 
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jurisdictioii  of  the  probate  proceedings.  It  was  necessary, 
of  OQfunOy  that  the  court  ^t  acq\ui8  juri^ctiqn,  ip^.prder 
to  make  a  judicial  record  of  any  validity.  But  as  jurisdic- 
tion in  this  case  is  presumed  in  fanroi;  of  the  r^oofd^Athe 
burden  of  proof  that  it  did  not  acquire  jurisdiction  was 
with  the  plaintifF*  The  plaintifPs  eounsel  also  insists'  thJt 
the  order  of  sale  was  irregular  and  void,  for  the  reason  that 
it  was  made  on  the  fourth  day  of  April,  1^64,  when  the 
order  to  show  cause  why  the  sale  should  not  be  decreed  was 
not  returnable  until  the  next  day  —  the  fifth  day  of  April, 
1864.  X  do  not  propose  to  decide  what  would  be  the  effect 
of  such  an  irregularity,  if  such  were  the  fact ;  but  I  am  not 
satisfied  that  suich  is  the  case.  The  order  of  sale  recites  as 
follows:  ^'That  legal  notice  has  been  given,  notifying  all 
persons  to  appear  upon  this  day,"  which  refeis  to  the  day 
on  which  it  was  granted,  as  there  is  no  doubt  but  that  the 
order  to  sho^  cause  was  returnable  on  that  day.  It  would 
be  inferred,  however,  from  the  caption  of  the  order  of  salef, 
that  it  was  granted  on  the  fourth  day  of  April.  I  cannot 
believe  that  the  county  court  would  grant  an  order  reqiiii*' 
ing  persons  interested  to  show  cause,  <m  the  fifth  d^y*  of 
April  why  the  property  should  not  bq  sold,  and  then  decr^ 
the  sale  on  the  fourth  day  of  April.  If  the  evidence  fully 
established  the  fact,  I  would  have  no  other  alternative;  but 
from  all  I  can  see  I  am  isollned  to  believe  there  has  been  a 
mistake  in  making  up  the  record,  that  the  order  of  sale  was 
not  granted  on  the  day  the  caption  would  indicate.  Mis- 
takes of  that  character  will  be  presumed  rather  than  to  sup- 
pose a  court  would  commit  such,  an  apparent  blunder.  (See 
Moore  v.  Tracy,  7  Wend.  p.  231.)  The  heading  or  the  ordet 
is  as  follows:  '^At  a  term  of  the  court  began  and  h^ld  on 
the  first  Monday,  the  fourth  4ay  of  April,"  &c.  Then  fol- 
lows the  proceedings.  I  do  not  think  it  a  necessary  infer- 
ence from  that  fact,  that  the  order  was  granted  on  the  first 
day  of  the  term.  It  might  -have  been  granted  on  a  subse- 
quent day  in  the  term,  and  I  presume  it  was  in  fact  granted 
upon  the  fifth  instead  of  the  fourth  day  of  ApriL 
Judgment  for  defendant,  with  costs  and  disbursementa 
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r.  I  , 


14  BOB  payB^le'ftt'ft  fpcaifM  place  In  this  state  Is  ssi  '^sdAtsdnsi 
within  this  Mtnte,**  within  the  meaning  of  the  revenue  lav,  notwith- 
,    stan^bng  the  owner' of  ttie  note  may  he  a  non-resident  and  abssnt 

This  case  comes  before  the  court  upon  a  writ  of  review, 
directed  to  the  bouutjr  coiirt,  sitting  as  a  court  for  the  trans- 
aetiou  of  county  busine^  The  parties  submitted  an  agreed 
statemient  of  facts  to  the  following  effect : 

The  petitioners  were  assessed  in  18.71  for  certain  lots  of 
land  owned  by  them,  valued  at  $64,000.  At  the  .time  of  the 
kflfiessment  the  petitioners  '  were  indebted  in  the  sum  of 
f  10,000  upon  a  promissoiy  note,  secured  by  a  mortgage  on 
a  portion  of  the  said  land,  valued  at  $24,000.  The  note 
Was  made  payable  to  A.  R.  Eddy,  at  the  bank  of  Britifih 
Columbia,  in  Portland,  Oregon ;  and  the  said  Eddy  was  not 
in  Oregon  nor  a  resident  of  the  state. 

Both  the  assessor  and  the  county  court  refused  to  deduct 
the  indebtedness  secured  by  the  note  and  mortgage  from  the 
valuation  of  the  petitioners'  property. 

Bhaiiuek  <S  KiUin;  for  the  petitioners 
A.  C.  0%bh$,  diMriet  attorney. 

UpTOir,  J.  The  statute  (Gen.  L.  p.  638,  see.  1,  amended 
in  1865)  provides  that  the  assessor  shall  ^'deduct  the  amount 
of  indebtedness  within  tiiis  state  of  any  person  assessed.'* 

The  case  presents  the  question  whether  the  amount  speci- 
fied in  a  note,  which  is  payable  at  a  particular  place 
in  this  state,  should  be  deducted,  notwithstanding  the  owner 
of  the  note  may  be  absent  from  and  a  non-resident  of  the 
state.  •        .''.'••'  : 

In  Johnson  v.  Oregon  City  (2  Oregon,  327)  it  was  held  in 
this  eoui»tnnd  on  appeal,  that  the  place  where  a  promissoiy 
note  is  taxable,  depends  on  the  residence  or  location  of  the 
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owner  of  the  note,  and  not  upon  the  place  where  the  paper, 
which  is  the  evidence  of  the  indebtedness,  may  be  temporar- 
ily dep<^ted. 

The  district  attorney  claims  that,  upon  the  principles  there 
laid  down,  the  indebtedness  under  consideration  follows  the 
persoii  of  Mr.  Eddy,  the  c»wner  of  the  note.    . 

The  counsel  for  the  petitioners  claim  that,  by  stipulating 
in  the  note  for  a  particular  place  of  paj^ent,  the  parties 
have  limited  the  character  of  the  contract  in  this  particular, 
and  that  this  note  does  not  evidence  an  indebtedness  which 
the  owner  of  the  demand  can  carry  ^ut  of  the  state  at  his 
will. . 

'It  is  certain  that  the  w<MFds  filing  a  place  of  payment  do 
affect  the  nature  of  the  contract  in  some  .  respects.  They 
limit  the  rights  and  liabilities  of  the  parties  in  several  par^ 
ticulars,  and  the  place  of  paynfient  is  a  material  part  of  the 
oontiffiet  (Bo^m  v.  Newelh  18  K  T,  290 ;  Tray  OUy  Bcmk 
V.  Lauman,  19  N.  Y.  477;  Lee  v.  SellecJcy  88  K  T.  615,) 

If  the  case  turned  upon  the  same  point  that  was  before 
the  court  in  Johnson  v.  Oregon  OUy,  the  decision  there  made 
woold  settle  the  question  in  favor  of  the  cottnty ;  but  the 
statute  should  not  receive  the  same  construction  it  would 
have  borne  if  the  legislature,  in  defining  the  exemption,  had 
used  the  words,  '^the  Amount  of  indebtedness  {hat  is  taxable 
in  this  state.?'  It  is  not  in  the  power  of  the  holder  of  the 
note  to  change,  the.  place  of  payment;  the  petitioners  have 
by  their  eontcact  ifeserved  the  right  to  transact  the  business 
in  this  statCy)  and  to  prevent  a  cause  of  action  from  arising 
upon  this  note  in  any  other  state.  If  the  terms  of  the  con* 
tract  ans  carried  out^  the  money  that  ia  payable  will  be  in 
this  state  after  it  has  teft  the  hands  of  the  mskers  of  the  note, 
and  will  be  subject  to  the  payment  of  any  taxes  thj^  state  may 
impose  upon  it 

I  think  by  the  terms  of  the  statute  the  amount  of  the  note 
should  be  deducted  from  the  petitioners'  assessment;  and  a 
judgment  will  be  entered  to  that  effect. 
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CiBOuiT  CouBT  it)B  Mni;.TNoicA.H  GouifTT,  FBbbuaxt  Tkuc,  1872. 

A.  p.  ANKENT  v.  MULTNOMAH  COUNTT. 

Air  ordinaiy  prcuiisBovy  note,  the  owner  of  which  is  abeent  from  this 
state,  18  not  an  "indebtedness  to  this  state,"  whieh  can  he  dedncted 
from  the  debtor's  assessment. 

Upton^  J.  This  oaae  presentB  facts  similar  to  those  of 
the  case  of  A,  P.  Ankeny  et  al.  v.  Mtdtnomah  County,  except 
that  the  note  in  this  case  was  giren  by  the  petitioner  to  Je- 
mima Wheeler,  who  is  absent  from  the  state,  for  $15,000, 
and  it  does  not  appear  that  any  particular  place  of  payment 
is  designated  in  the  note.  The  agreed  case  contains  the  state- 
ment that  the  note  ^Vas  or  is  payable  in  POTtland,''  and 
shows  that  the  money  was  used  im  making  improvements  on 
the  property  which  is  assessed  to  the  petitioner. 
*  The  fact  that  the  money  went  into  improvements  k»A  was 
thus  ttlxed,  is  not  a  matter  which  the  statute  authorises  the 
court  to  consider ;  and  the  statement  in  the  alternative,  that 
the  note  was  or  is  payable  in  Portland,  does  not  justify  the 
conclusion  that  payment  could  not  be  enforced  at  any  other 
|>laoe;  but  it  must  be  treated  as  an  Ofrdinary  promissory  note; 
and  according  to  the  decision  in  Johnson  v.  Oregon  QUy,  its 
Mas  is  with  its  owner.  When  Mrs.  Wheeler  left  the  state, 
she  carried  with  her  the  property  in  the*  note,  and  the  right 
to  bring  an  action  iipon  it  in  any  oAer  country  in  which  liie 
makw  or  his  property  niay  be  found.  As  die  property  in 
the  note  was  no  longer  in  this  state  after  she  departed,  and 
the  petitioner  retained  no  right  to  satisfy  it  in  this  state,  I 
think  it  cannot  be  treated  as  a  deduction  authorised  by  tiie 
statute,  and  that  the  proceeding  of  Hie  oounty  court  should 
be  a£Srmed; 
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QiBcnif  GoxjBf  fOB  MuLnroKAH  Ck>trKiT,  l^teBUAsr  Tbbii,  1872. 

MRS.  N.  J.  GASTON  et  aL  v.  M.  L.  McLERAN  et  al. 

Ajr  aniwer  aetting  up  usuiy,  muBt  axer  clearly  every  particular  neces- 
sary to  establish  the  usury  charged,  and  must  distinctly  n^gatlye 
evety  supposable  fact  which,  if  true,  would  render  the  transaction 
innooent  or  lawful. 

It  seems  more  consonant  with  rules  of  oonstruction,  to  hold  a  stipola- 
ticm  for  reasonable  attorney's  fees,  in  ease  of  suit,  to  refer  to  the 
fees  giTen  by  statute,  than  to  hold  that  tiie  i>arties  have  by  such 
stipulation  rendered  a  contract  usurious,  which  would  otherwise 
have  been  innocent. 

This  ia  a  suit  to  f orecloee  a  mortgage  ^cecuted  by  the  de- 
fendants in  favor  of  the  plaintifE,  Mra.  N.  J.  Oaston,  to  s^* 
oure  a  promissory  note,  in  form  as  follows : 

"$2,000  PoBTLANB,  O&BQOTH,  Deoember  14,  1870. 

"Twelve  months  after  date,  without  gracej  we  jointly  and 
severally  promise  to  pay  to  the  order  of  Mrs.  N.  J.  Gaston, 
at  the  First  National  Bank  of  Portland,  Two  Thousand  Dol- 
lars, for  valne  received,  with  interest  from  date  thereof  un- 
til paid,  at  one  per  e^nt.  per  month,  principal  and  interest 
both  payable  in  United  States  gold  coin;  interest  payable 
quarter-annually,  and  in  case  suit  is  instituted  to  collect  the 
note  or  any  portion  thereof,  we  promise  to  pay  such  addi- 
tional sum  as  the  court  may  adjudge  reasonable,  as  attorney's 
fees  in  said  suit       Due^  Dea  14,  1871. 

"M.  L.  MoLbran, 
•*^.  S.  MoLkbaw, 
'T.  W.  MoLeran/' 

The  plaintiff  alle^  that  $100.00  is  a  reasonable  attor- 
ney's fee  in  the  suit.  The  first  defense  set  up  in  the  cmewef 
is  in  the  following  words:  *T)efendants  answering  the 
complaint  of  the  plaintiff  in  the  above  entitled  suit,  adn^it 
that  the  defendants,  M.  L.  McLeran,  iL  S.  McLeran,  and 
P.  W.  McLeran,  executed  the  note  set  forth  in  said  com- 
plaint, but  defendants  deny  that  any  of  them  received  the 
sum  of  $2,000  as  the  consideration  of  the  said  note,  or  any 
other  or  greater  simi  than  $1,960,  and  that  sfiid  note  was  and 


is  usurious.'* 


The  tmswer  "for  a  further  and  separate  defense,"  states 
the  note  was  given  in   pursuance   to   a   mutual    agreement, 
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that  the  defendants  should  pay,  '^upon  the  full  faoe  of  said 
note,  more  than  legal  inteiest^  and  a  greater  rate  of  interest 
than  allowed  by  law,  to  wit :  "interest  at  the  rate  of  one  per 
cent  per  month,  and  such  further  sum  as  the  court  might 
9,djudge  reasonable  as  attorney's  fees,  in  case  suit  should 
be  instituted  to  collect  said  note,  or  any  portion  thereof, 
which  sum  is  claimed  by  the  plaintiffs  in  this  suit  to  be  one 
hundred  dollars,"  and  said  note  is  usurious."  The  answer 
denies  that  $100  is  a  reasonable  attorney's  fee,  and  alleges 
that  $50  is  a  reasonable  attorney's  fee  in  this  suit  It  also 
denies  that  the  plaintiffs  are  entitled  to  recover  said  sum  of 
$100,  or  any  simi  from  the  defendants,  or  any  of  them  as 
attorney's  fees,  and  denies  that  the  defendants  jointly  or 
otherwise  owe  the  plaintiffs  any  sum  except  $1,960  and  in- 
terest since  the  fourteenth  day  of  September,  1871,  at  one 

■ 

per  cent  per  month.  And  the  defendants  pray  that  judg- 
ment tor  $1,'960  be  rendered  against  them  in  fav<»r  of  the 
State  of  Oregon,  for  the  use  of  the  Common  Sdiool'  Fund. 
The  plaintiffs  "demur  specially  to  the  first  paragraph  of 
said  answer,  and  they  also  demur  specially  to  the  second 
paragraph  thereof"  (containing  the  said  further  and  separate 
defense),  and  for  cause  say,  "that  neither  of  said  para- 
graphs state  facts  sufficient  to  constitute  a  defense." 

Bhattuck  &  Killin,  for  the  plaintiffs. 

Mitchell  A  Dolph,  for  the  defendants. 

TJpToir^  J.,  delivered  the  following  opinion:  The  defense 
set  up  in  the  first  paragraph  of  the  answer  is  insufficient 
The  declarations  of  the  defendants  as  to  what  they  admit, 
can  be  of  no  consequence;  as  a  matter  of  law  they  admit 
whatever  material  allegation  of  the  complaint  they  do  not 
directly  deny.  What  is  said  on  the  subject  of  admissions  be- 
ing disregarded;  there  remains  the  words,  "defendants 
deny  that  they  received  the  sum  of  $2,000,  as  the  coIl8ide^ 
ation  of  said  note,  or  any  other  greater  sum  than  $1,960,  and 
that  said  note  was  and  is  usurious."  If  we  supply  words 
and  treat  the  last  cause,  not  as  a  denial,  but  as  an  allegation 
that  the  note  is  usurious,.,  the  all^ation  will  not  be  the  ^ 
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Btatement  of  facts  oonstitutiiig  a  defenfie,  and  will  not  af 
itself  be  suflicient  (Oovld  v.  Homer,  12  Barb.  601.)  T^ 
clause^  declaring  that  the  note  is  usarious,  neither  adds  to 
nor  modifies  the  preceding  denial,  nor  does  the  denial  ad^ 
to  the  clause.  The  law  intends  that  the  pleader  should  9tate 
only  material  facts,  and  it  adds  notliing  to  this  defence 
to  set  forth  the  conclusion  that  the  npte  is  usurious. 
The  negation  contained  in  the  first  defense  is  simply  a 
denial  that  the  consideration  for  the  note  was  any  other  or 
greater  sum  than  $1,960.  The  only  allegation  of  the  com- 
plaint in  regard  to  the  consideration  being  that  the  note,  wa» 
'^for  value  received/'  this  denial  does  not  meet  or  traverse 
any  allegation  of  the  complaint,  and  it  does  not  appear  from 
the  complaint  and  this  branch  of  the  answer,  taken  togetheri 
that  the  note  was  for  money  loaned. 

An  answer  of  usury  must  aver  clearly  every  particular 
necessary  to  establish  the  usury  charged,  and  must  dis* 
tinotly  negative  every  supposable  fact  which,  if  true,  would 
render  the  transaction  innocent  or  lawful  {Banks  'f «  Van 
Antwerp,  15  How.  Fr.  29;  Waison  v.  Bailey,  2  Bner.  509.) 

As  to  the  second  defense  demurred  to,  that  is,  what  is 
called  a  further  and  separate  defense,  I  think  it  does  not  set 
up  any  new  matter,  or  deny  anything  alleged  in  the  com- 
plaint 

The  complaint  shows  that  it  was  the  agreement  of  t}K| 
parties  that  the  defendant  should  pay  the  fuU  face  of  the 
note,  and  interest  at  the  rate  of  one  per  cent  per  months 
and  such  additional  sum  as  the  court  may  adjudge  reason;* 
able  as  attorney's  fees,  in  case  of  suit  instituted ;  and  it  shows 
that  such  sum,  or  reasonable  value,  is  claimed  by  the  plaintiff 
to  be  $100.  The  defendant  repeats  these  facts,  and  adds 
the  allegation:    ^'And  said  note  is  usurious.'' 

This  last  allegation,  we  have  just  seen,  is  insufficient;' it 
is  not  the  statement  of  a  fact,  and  the  pleader  has  not  added 
anything  to  his  defense  by  reiterating  the  facts  already  set 
forth  in  the  complaint,  before  stating  the  conclusion,  that 
the  note  is  usurious. 

If  such  an  answer  raises  any  question,  it  is  a  question  of 
law,  such  as  might  be  raised  by  demurrer;  it  presents  no 


892  Gaston  v.  MgLesan.  [3  Oregon 

issue  of  fact,  and  it  is  -unnecessary  to  say  that  a  party  cannot, 
at  the  same  time,  both  answer  and  demur  to  the  same  matter. 
If  there  were  no  other  objection  to  this  defense,  it  would  be 
fatally  defective  because  of  its  failure,  either  to  meet  and 
deny  facts  set  up  in  the  complaint,  or  to  set  up  new  matter 
constituting  a  defense. 

In  addition  to  the  objections  made  to  the  form  of  the 
pleading,  there  was  on  the  argument  muc^  discussion  of  the 
question,  whether  or  not,  inserting  such  a  provision  in  rela- 
tion to  attorney's  fees  as  is  contained  in  this  note  will  have 
the  effect  to  render  a  contract  usurious  where  the  note,  as  in 
this  case,  expressly  provides  for  as  great  interest  as  the  law 
will  permit  I  am  not  called  upon  by  any  question  raised  in 
this  case  to  express  an  opinion  on  llie  effect  of  a  stipulation 
in  a  promissory  note,  to  pay  a  certain  sum  of  money  by  way  of 
indemnity,  or  of  attorney's  fees,  in  case  of  an  fiction  or  suit 
The  practice  of  this  court  has  been  to  give  force  to  sudi  stip- 
ulation, but  I  am  not  aware  that  an  objection  to  that 
course  has  ever  presented  a  contested  case.  In  this  case  the 
parties  have  not  stipulated  for  a  definite  sum,  but  for  such 
sum  as  the  court  may  adjudge  reasonable.  This  form  of  the 
stipulation  presents  two  other  considerations,  either  of  whidi 
when  properly  presented  may  become  decisive  of  the  sufficien- 
cy of  the  matter  attempted  to  be  set  up  by  the  an- 
swer. 

1st  Would  a  court  adjudge  any  sum  reasonable,  if  its 
enforcement  would  be  unlawful,  or  if  such  adjudication 
would  render  the  whole  contract  usurious.? 

2d.  If  the  court  is  called  upon  to  adjudge  what  sum  it  is 
reasonable  for  lihe  prevailing  party  to  recover  as  attorney's 
fees,  could  the  court,  as  a  matter  of  law,  adjudge  any  other 
sum  than  is  provided  by  the  code  I 

Section  638  of  the  code  provides  that  "Aere  may  be  al- 
lowed to  the  prevailing  party,  in  the  judgment  or  decree,  cer- 
tain sums  by  way  of  indemnity  for  his  attorney  fees  in  main- 
taining  the  actions  or  defenses  thereto,  which  allowances  are 
termed  costs."  And  section  542  specifies  definitely  the 
amounts  that  shall  be  thus  allowed. 

It  seems  to  me  far  more   consistent  with   rules   of  con- 
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struction,  to  hold  a  stipulation  in  a  note,  for  the  recoveiy 
of  such  Bum  as  the  court  may  adjudge  reasooiable  as  attor- 
ney's fees,  to  be  merely  giving  expression  in  words  to  that 
which  would  have  been  implied  by  the  law  witiiout  any  ex- 
press promise,  than  to  hold  that,  by  inserting  such  words  in 
the  eontract,  the  parties  have  raidered  the  whole  contract 
usurious  and  unlawful 

It  can  hardly  be  supposed  that  the  parties  intended  thai 
the  amount  should  be  ascertained  by  the  trial  pi  an  issue  of 
fact,  since  in  ordinary  cases  of  non-payment  when  there  is 
no  defense  on  the  merits  to  the  principal  cause  of  suit,  and 
no  occasion  for  an  answer  except  in  relation  to  the  amount 
of  the  fee,  stipulating  for  such  a  mode  of  ascertaining  the 
amount  would  necessitate  the  taking  of  testimony,  and  would 
greatly  add  to  the  expense  and  delay,  without  any  correspond- 
ing advantage. 

Whatever  construction  may  be  hereafter  given  to  the  stipu- 
lation in  regard  to  attorney's  fees,  the  defenses  specified 
in  the  demurrer  are  insufficient  and  the  demurrer  mfost  be 
sustained. 

"No  application  was  made  for  leave  to  amend,  and  judg- 
ment was  rendered  for  the  plaintiff  for  the  $2,000  and  in- 
terest, and  for  $50  on  account  of  attorney's  fee^  in  accord- 
ance with  the  admission  contained  in  the  answer. 

The  defendant  moved  for  a  new  trial,  assigning  as  error 
the  allowing  of  an  attorney's  fee  greater  than  ihut  prescrib- 
ed by  section  542  of  the  code^ 
.   The  motion  was  ovarmled. 
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EMERANCE  GROSLOUIS  v.  8.  NORTHCUT. 

DoiTATiON  Law. — ^Jddioial  Saix.-^A  daimant  under  the  donatioo  Imw, 
may,  before  patent  issues,  obtain  such  an  interest  in  the  land  aa 
will  be  subject  to  judicial  sale. 

0npULATioN. — ^In  construing  a  stipulation  filed  in  the  cause,  the  inten- 
tion of  the  parties  is  to  be  determined  from  the  language  naed  in 
the  written  stipulation.  A  stipulation  that  the  party  was  divorced 
in  a  designated  suit  is,  in  effect,  an  admission  that  the  court  had 
jurisdiction  to  grant  the  divorce. 

I>[YOBOE.--PowEB  OP  THE  CotTBT. — Whether,  under  the  act  of  1864'  con- 
cerning divorce,  the  court  had  power  to  transfer,  in  fee,  the  landa 
of  a  party  to  the  children.    Query? 

Idkic. — PuBADiNOS. — In  a  divorce  suit  where  the  pleadings  make  no  ref- 
erence' to  the  property,  the  court  cannot  render  a  valid  decree 
transferring  from  the  wife  to  the  children  of  the  parties  an  estate 
in  fee  simple  in  a  particular  parcel  of  land. 

Pbbsumption  of  Jubisdigtion. — Every  reasonable  intendment  will  be 
invoked  in  support  of  the  judgment  or  decree  of  a  court  of  general 
Jurisdiction. 

INOXDENTAL  PowEB. — PLEADmo. — Special  disposition  of  the  real  estate 
of  the  parties,  although  incidental  to  the  subject  of  the  divorce,  ia 
within  the  provisions  of  the  code  requiring  the  complaint  to  stata 
facta.  '  •  • 

PUEApi^G.— Decree,  when  Void. — ^After  a  decree  has  become  final,  any 
colorable  statement  of  facts  is  sufficient  to  prevent  the  decree  from 
being  held  void,  but  there  must  be  some  statements  sufficiently  gen- 
eral to  comprehend  the  requisite  facts  by  fair  intendmcsit.  If  then 
.  4b  nothing  in  the  facts  stated  in  the  pleadings  that  would,  if  denied, 
render  proofs  necessary,  no  intendment  in  favor  of  the  decision  wUl 
arise  to  aid  or  supply  an  omission  of  essential  facts. 

This  is  an  action  of  ejectmeni  for  the  nortti  half  of  a  pais 
eel  of  land  known  as  the  Petit  land  claim.  The  plaintiff 
was  formerly  the  wife  of  Hubert  Petit,  but  he  obtained  a  de- 
cree of  divorce  against  her  in  a  suit  commenced  in  1857. 
Prior  to  that  time  Hubert  Petit  and  hi^  said  wife  were  set- 
tled upon  said  land  claim,  and  in  1871  a  patent  was  issued 
in  pursuance  of  their  settlement  and  claim,  granting  to  the 
said  Hubert  Petit  the  south  half  of  said  land  claim,  "and 
unto  his  wife,  the  said  Emerance  Petit,  and  to  her  heirs,  the 
north  half."     The  plaintiff  claims  title  under  this  patent 

The  defendant,  to  establish  title  in  himself,  claims  that 
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by  the  decree  in  the  suit  for  divoroe^  the  title  to  the  north 
h^  of  the  tract  was  vested  in  two  minor  children  of  the 
said  Hubert  and  of  this  plaintifiF,  and  tiiat  afterwards  a 
guardian  was  appointed  by  the  probate  conrt^.and  the  prem- 
ises sold  at  a  guardian's  sale  to  the  defendant 

By  a  stipulation  on  file  the  following  facts  are  admitted: 

Prior  to  September,  1867,  the  plaintiff  was  the  wife  of 
Hubert  Petil^  and  she  is  now  the  wife  of  Peter  Groslouis. 
In  September,  1857,  said  Hubert  and  this  plaintiff  were 
divorced  by  a  decree,  of  which  exhibit  "S"  is  a  copy.. 
They  then  had  two  children,  named  Adelaide  and  Josephine 
Petit,  and  were  owners  of  the  said  land  claim.  It  was  also 
expi^essed  in  the  stipulation  that  the  ^'plaintiff  does  not 
waive  aJDy  objections  she  may  have  or  desire  to  make  of  the 
validity,  l^ality  or  sufficiency  of  any  of  the  re^rds  pro- 
duced by  the  defendant" 

A  jury  trial  was  waived.  The  plaintiff  introduced  the 
patent  and  rested  her  case.  The  defendant  offered  exhibit 
^'S,''  which  was  objected  to  by  the  plaintiff.  It  consists  of -a 
copy  of  the  complaint  and  decretal  enti^  in  the  case  oi, Petit 
V.  Petit.  In  the  complaint  Hubert  Petit  alleges  facts,  suffi-r 
cient,  if  true,  to  constitute  a  cause  of  divorce  against  this 
plaintiff,  but  the  complaint  contains  no  allegations  concern- 
ing land,  nor  any  reference  to  property.    It  is  entitled: 

**In  the  district  court  of  the  first  judicial  district  of  Ore- 
gon Territory,  Maiion  County,  September  term  1867.'*  The 
decretal  entry  is  as  follows :  • 

^'Hvhert  Petit  v.  Emerance  Petit,  divorce — September  29> 
1869. 

"Now  on  this  day  it  appearing  that  a  decree  had  hereto- 
fore been  rendered  in  this  cause  at  the  September  term 
thereof,  1857,  and  that  said  decree  had  not  been  entered,  and 
it  further  appearing  that  defendant  had  been  served  by  pub- 
lication as  required  by  law —  it  is  ordered  that  said  de- 
cree be  entered  rmnc  pro  tunc.  It  is  therefore  ordered  that 
the  bonds  of  matrimony  heretofore  existing  between  the 
parties  be  dissolved,  and  that  said  Hubert  have  the  exclusive 
custody  of  the  two  children,  the  fruit  of  said  marriage, 
namely:  Adelaide  ttnd  Josephine,  and  that  the  north  half  of 
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the  lan<i  claim  of  said  parties,  being  the  part  of  said  daim 
set  apart  to  said  defendant  iQr  the  surveyor-general,  be  de- 
creed to  and  the  right  and  title  thereof  be  vested  in  the  said 
ohildren^  and  plaintiff  pay  costs.'' 

The  defendant  also  offered  copies  of  the  records  and  files, 
showing  all  the  proceedings  in  the  county  court  under  which 
the  land  was  sold,  from  the  petition  for  the  appointment  of 
a  guardian  for  the  minor  children  above  named  filed  May  8, 
1869,  to  the  deed  of  the  guardian,  dated  Aug.  26,  1869,  in- 
clusive. The  plaintiff  objected  to  this  evidence  upon  various 
grounds,  and  the  decision  of  the  points  as  to  the  admissibility 
of  the  testimony  was  reserved. 

Sidlivan  £  Thompson  and  B.  Williams^  for  the  plaintiff. 

The  legal  title  did  not  pass  from  the  government  until  the 
actual  issuing  of  the  patent  (Donation  law  sec  8,  18  Pet 
499.) 

Nothing  less  than  a  deed  of  the  donee,  containing  oot> 
enants,  is  a  good  defense  in  ejectment  against  her  patent  (8 
How.  627;  8  John.  CL  148.) 

The  complaint  in  the  divorce  suit  is  insufficient  The 
decree  was  made  without  authority  and  is  void.  (Comp.  L. 
1855,  p.  588,  sees.  7  and  8.) 

The  court  had  no  power  to  vest  title  in  tibe  minor  children. 
{FUch  V.  Durandj  XT.  S.  circuit  court  dist  Oregon ;  4  Iowa, 
26;  4  Hill,  140.) 

The  proceedings  in  the  probate  court  are  insufficient 
(Code  p.  671,  sec.  2 ;'  2  Mass.  414 ;  4  lb.  97 ;  oode  880,  secsL 
6,  10  and  11.) 

Rufus  Mallory,  for  the  defendant 

Upton,  J.,  delivered  the  following  opinion: 

The  plaintiff  having  introduced  a  patent  from  the  TTnited 
States^  the  burden  of  proof  is  on  the  defendant;  and  the 
questions  to  be  determined  relate  principally  to  the  admissi- 
bility and  to  the  effect  of  the  proofs  offered  by  defendant 

The  first  point  made  in  the  plaintiff's  brief,  if  sustained, 
would  be  a  conclusive  objection  to  all  the  defendant's  evi* 
denoe,  and  to  the  facts  set  up  in  the  answer. 

This  point  is,  that  the  legal  title  remained  in  the  TTnited 
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States  until  the  patent  issued  in  1871,  and  that  up  to  that 
time  neither  the  plaintiff  nor  any  other  person  had  any  in- 
terest that  oould  be  the  subject  of  a  judicial  sale. 

I  am  unable  to  deduce,  from  the  authorities  cited,  the 
conclusion  that  under  the  donation  law  the  legal  title  does 
not  pass  to  the  donee  by  operation  of  the  statute.  It  has  fre- 
quently been  held  that  a  legislative  grant  is  as  effective  to 
pass  a  title  to  land,  in  all  respects,  as  a  grant  evidenced  by 
a  patent     {Reman  v.  Orifjith,  S7  CaL  87.) 

The  plaintiff's  counsel  cite  Wilcox  v.  Jackson  (18  Pet. 
499),  to  sustain  the  position  that,  because  the  donation 
law  provides  for  issuing  a  patent,  the  title  does  not  pass 
until  the  patent  issues.  The  circumstances  that  by  the  pre- 
emption act  of  1836,  under  consideration  in  that  case,  pat- 
ents are  to  issue  in  preemption  cases,  is  there  referred  to  as 
affording  an  inference  or  argument,  that  under  the  preemp- 
tion laws  ^a  perfect  and  consummate  title''  will  not  pass  ex- 
cept by  a  patent. 

The  preemption  acts  contain  no  words  of  present  grant, 
and  it  is  not  said  in  4hat  case,  and  I  think  it  is  not  said  by 
that  court  in  any  case,  that  where  the  statute  grants  lands 
by  words  of  present  grant,  and  also  provides  for  issuing  a 
patent  at  a  future  timey  the  title  will  not  pass  until  the 
patent  issuesi  On  the  contrary,  statutes  that  contain  words  of 
present  grant  are  espreasly  excepted  from  the  general  rule 
there  stated. 

In  that  case  the  contest  was  between  the  assignee  of  a 
preemptioner,  •holding  a  preemption  certificate,  and  a  mili- 
tary officer  in  possession,  '^claiming  no  right  of  ownership, 
but  as  an  officer  of  the  United  States  only,  in  command  of 
said  post,  acting  under  the  orders  of  the  secretary  of  war, 
his  superior  officer,  and  the  United  States."  One  of  the 
points  decided  in  the  case  was  that  the  land  was  a  military 
reservation,  and  consequently  not  subject  to  preemption; 
and  a  further  deduction  was  that  it  was  not  a  subject  within 
the  jurisdiction  of  the  register  of  the  land-office,  and  that 
for  that  reason  the  register's  decision  and  his  certificate 
were  void.  It  was  in  commenting  uxnm  such  a  case  that 
Jndge^  Barbour  used  the  following   language:     ^^ith   the 
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exception  of  a  few  cases,  nothing  but  a  patent  passes  a 
perfect  and  consummate  title.  One  class  of  cases  to  be 
excepted  is,  where  an  act  of  Congieas  grants  land,  as  is 
sometimes  done,  in  words  of  present  grant  But  we  need  not 
go  into  these  exception^.  The  general  rule  is  what  we  have 
stated,  and  it  applies  as  well  to  preemptions  as  to  other 
purchases  of  public  Ifoids.  Thus  it  wiU  appear  by  the  very 
act  of  1836,  which  we  have  been  examining,  that  patents  are 
to  issue  in  preemption  cases.  This,  then,  being  the  case, 
and  this  suit  having  been  in  .effect  against  the  United  States, 
to  hold  that  the  parly  could  recover  as  against  them,  would 
be  to  hold  that  a  parfy  having  an  inchoate  and  imperfect 
title  could  recover  against  the  one  in  whom  resided  the  per* 
feet  title."  I  do  not  deem  this  language  a  decided  indica- 
tion that  Judge  Barbour  thought  a  provision  for  the  subse- 
quent issuing  of  a  patent  would  have  oonto^ed  words  of 
present  grant  On  the  contrary,  I  think  liiat  opinion 
recognizes  what  was  then  a  settled  doctrine  of  that  court, 
that  an  act  of  Congress,  couched  in  words  of  present  grant, 
was  sufficient  to,  pass  the  legal  title,        • 

I  have  been  unable  to  see  what  bearing  the  case  of  Living- 
ston  17.  Livingston^  (3  John.  Oh.  148,)  ha^.upcm  this  question. 

The  remaining  case  to  whidi  the  plaint  refers;  is  that 
of  Price  v,  Sessiona  (3  How.  124).  Property,'  real  and  per- 
sonal, was  deviled  to  a  daughter,  to  remain  in  the  posses- 
sion of  executors  until  the  daughter  should  arrive  at  the  age 
of  eighteen  years;  if  she  should  die  without  heirs  before  ar- 
riving at  that  age,  the  •  property  to  go  to  oertain  oflier  per- 
sons. When  the  daughter  was  about  dbdeen  years  of  age, 
the  executor  who  had  the  property  in  possession,  married 
the  daughter,,  and  before  she  arrived  at  the  age  of  eighteen, 
a  law  was  passed  securing  to  married  women  their  property, 
free  from  the  husband's  debts.  A  portion  of  this  property 
(which  seems  to  have  been  slaves)  was  seized  on  execution 
for  the  husband's  debt  It  was  held  that  the  person  who  had 
married  the  devisee  was  in  possession  of  the  property 
not  as  husband  but  as  executor^  And  that  for  that  reason, 
that  is,  because  the  property  had  never  been  delivered  to 
the  devisee,  the  title  had  never  vested  in  ber.  <  It  is  not  a 
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case  wbeie  she  was  held  not  to  have  the  legal  title^  fipin  the 
circumstance  that  a  right  or  estate  of  her's  in  the  properly 
was  liable  to  be  defeated  by  contingent  events.  On  the 
contrary,  it  was  decided  that  for  want  of  delivery  the  prop- 
erty  had  never  become  hers. 

From  a  careful  examination  of  authorities  touching  this 
subject)  I  am  clearly  of  opinion  that  the  fixst  paragraph  of 
section  329  of  the  code,  pagiB  230,  is  not  an  innovation,  nor 
in  contravention  of  any  law  of  the  United  States,  and  that 
it  is  declaratory  of  the  law  as  it  had  been  previously  estab- 
lished by  decisions  of  the  federal  courts.* 

The  decision  of  the  merits  of  this  case  must  turn  upon 
other  questions,  but  a  reference  to  the  authorities  cited  .on 
this  point  seemed  to  be  due,  both  on  account  of  the  able 
and  earnest  manner  in  which  this  subject  has  been  pressed 
upon  the  attention  of  the  court,  and  that  it  may  be  under- 
stood that  this  point  in  the  plaintiff's  case  is  not  an  element 
in  the  reasoning  that  lea^B  to  the  conclusions  at  whieh.>I.^^^ 
arrived  in  regard  to  the  merits  of  the  case. 

The  following  are  some  of  the  other  points  made  by .  the 
plaintiff. 

1.  That  the  record  shown  by  exl^ibit  marked  "S,f'  does 
not  show  jurisdiction  in  the  court  to  grant  the  divorce. 

*This  subject  k  referred  to  in  DoU  y.  Meador,  16  Cah  295;  Van  Val- 
kenhurg  y.  McCloud,  21  Cal.  ^30;  Megerle  y.  Ash,  28  Cal.  — ;  and  Oweip 
V.  Jackson,  9  Gal.  322.  And  it  seema  to  be  considered  well  settled,  that 
the  circumstance  that  the  pantee  takes  a  defeasible  esi^te  does  not  pre- 
yent  the  title  from  passing  to  him.  Nor  does  the  fact  that  there 
are  eondiiionB  subseqnettt  to  be  perfomied. 

The  cases  of  Summers  v.  Dickinson,  9  Cal.  654;  and  Keman  y,  Qrif- 
fith,  27  Cal.  87,  treat  of  the  act  of  Congress  of  Sept.  28,  1850,  which 
grants  swamp  lands,  and  explicitly  declares  that  "ihe  whole  of  those 
swamp  and  oyerflowed  lands,  etc.,  are  hereby  granted  to  said  state." 
These  cases  decide  that  the  title  passed  immediately  upon  the  passage 
of  the  act.  Proyision  was  made  in  the  act  for  the  suryey  of  those 
lands,  and  for  the  issuance  of  a  patent  to  the  state  at  a  future  time. 

In  the  United  States  supreme  court,  many  of  the  cases,  in  which  pat- 
ents have  been  set  aside  in  fayor  of  a  prior  purchaser  or  donee,  haye 
proceeded  on  this  principle,  and  a  patent  has  in  some  cases  been  held 
absolutely  void,  on  the  ground  that  the  title  had  previously  passed  from 
the  United  States  by  act  of  Congress. 

See  on  this  subject,  Fremont  y.  United  States,  17  How.  566;  Ruther- 
ford y.  Green's  Heirs,  2  Wheat.  198,  505;  Strother  y.  Lucas,  12  Pet. 
454;  Or^en  y.  Liter,  8  Cranch,  244;  Patterson  y.  Winn,  11  Wheat.  380; 
Polk  y.  Wendal,  9  Cranch  87,  and  5  Wheat.  301;  and  Blunt  y.  Smith, 
7  Wheat.  249,  273. 

See  also  Stoddard  y.  Chambers,  2  Wend.  813;  Jackson  y.  MeCaU,  8 
Conn.  79. 
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2.  Tliat,  in  that  suit^  the  complaint  does  not  state  facts 
sufficient  to  authorize  a  divorce. 

3.  It  do^s  not  state  facts  that  authorized  a  decree  as  to 
the  property. 

4.  It  was  not  in  the  power  of  the  court  in  any  case  to  trans- 
fer the  lands  of  the  wife  to  the  children  in  fee. 

5.  The  guardian's  sale  was  not  regularly  made. 

I  think  the  first  and  second  points^  so  far  as  they  relate  to 
jgra!nting  the  divorce,  cannot  be  raised  by  the  plaintiff  in  the 
face  of  the  stipulation  that  the  parties  were  divorced  by  the 
decree.  The  plaintiff  claims  that  her  rights  in  this  respect 
are  reserved  by  the  saving  clause  in  the  stipulation,  and  her 
counsel  claims  that  such  was  the  agreement  of  the  parties, 
expressed  at  the  time  the  stipulation  was  signed.  The  court 
<^annot  look  beyond  the  written  stipulation  to  ascertain  the 
intention  of  the  parties,  and  I  do  not  think  the  saving  dauae 
sufficient  to  enable  the  plaintiff  to  say  at  this  late  day,  that 
the  record  does  not  disclose  a  decree  of  divorce.  The 
admission  debars  the  plaintiff  from  denying  that  there 
was  enough  before  the  court  in  the  first  instance,  in  1857,  to 
authorize  the  rendition  of  the  decree,  or  afterwards  in  1859 
to  justify  entering  it  tutnc  pro  hmc.  It  is  true  as  a  general 
proposition  that  consent  cannot  confer  jurisdiction ;  but  this 
is  not  a  case  of  conferring  jurisdiction,  it  is,  in  effect,  an 
admission  that  the  court  had  jurisdiction,  and  there  is  not» 
in  my  opinion,  enough  in  the  record  to  show  affirmatively 
that  the  court  had  not  jurisdiction  to  enter  a  decree  grant- 
ing a  divorce. 

I  shall  therefore  take  it  as  conceded  that  the  court  had 
jurisdiction  of  the  persons  and  of  the  subject  matter  of  the 
bonds  of  matrimony,  for  the  purpose  of  entering  a  decree  of 
divorce,  and  shall  proceed  to  inquire  as  to  the  validity  of 
that  part  of  the  decree  which  purports  to  vest  the  title  of 
the  wife's  land  in  the  children.  The  statute  then  in  force 
(Comp.  L.  1855,  p.  540)  provides,  that  "the  court  shall 
also  make  such  disposition  of  the  property  of  the  parties  as 
shall  appear  just  and  equitable,  having  regard  to  the  respec- 
tive merits  of  the  parties,  and  to  the  condition  in  which 
they  will  be  left  by  such  divorce,  and  to  the  party  through 
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whom  the  property  was  acquired,  and  to  the  burdens  im- 
posed on  it,  for  the  benefit  of  the  children.  And  all  the 
property  *  ♦  ♦  not  otherwise  disposed  of  or  regulated 
by  order  of  Ijie  court  shall,  by  such  divorce  be  divested  out 
of  the  guilty  party,  and  vested  in  the  party  at  whose  Instance 
Ibe  divorce  was  granted." 

There  is  a  conflict  of  authorities  upon  the  question 
whether  a  court  had  power  under  that  statute,  in  any  case, 
to  transfer  the  property  of  the  parties  in  fee  to  the  children. 

In  the  case  of  Fitch  v.  Durand^  tried  before  Judge  Deady 
in  the  United  States  circuit  court  for  the  district  of  Oregon^ 
H  was  held  that  a  decree  of  similar  purport  to  the  one  under 
consideration,  did  not  operate  to  pass  the  fee,  but  only  en- 
abled the  children  to  hold  the  property  during  their  minority. 
The  decision  is  placed  upon  the  ground  that  the  circuit  courts 
of  the  Territory  had  not  jurisdiction  and  power  to  make  such 
disposition  of  the  real  estate  of  a  party.  It  was  there  con- 
ceded that,  "if  the  act  has  received  a  settled  construction  in 
the  courts  of  Oregon,  it  is  the  duty  of  this  (U.  S.  circuit) 
court  to  follow  such  construction." 

The  decide  then  under  consideration  was  rendered  in  the 
case  of  Cline  v.  Cline,  in  the  circuit  court  for  Multnomah 
county,  in  1862.  On  the  argument  iH  Fiich  v.  Durand, 
counsel  cited  five  other  cases  in  which,  between  September 
1865  and  November  1860,  the  circuit  courts  in  the  same  dis- 
trict had  rendered  decrees  purporting  to  transfer  real  estate 
in  fee  to  the  children  of  the  parties.  No  such  case  was  cited 
from  any  other  district,  and  the  circumstance  that  the  act 
had  been  bo  construed  in  only  one  district,  was  referred  to  as 
one  reason  for  considering  its  construction  still  an  open  ques- 
tion. 

The  case  now  under  consideration,  was  tried  in  another 
district,  but  the  attention  of  the  court  was  not  called  to  it. 
It  was  said  in  the  case  of  Fitch  v.  Durand,  the  act  **con- 
tained  no  provisions  for  an  appeal  from  the  inferior  courts 
in  which  the  original  jurisdiction  was  vested,  to  the  supreme 
court,  and  therefore  its  provisions  never  came  before  the 
latter  court,  and  were  never  considered  or  expounded 
by  it"  *         ♦         ♦       c<i^  i}^Q  other  judicfal  districts, 
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no  such  construction  appears  ever  to  have  been  given  to  the 
act^  and  only  in  these  comparatively  few  instances  in  a 
period  of  nine  years,  in  that  one.  If  this  state  of  things  is 
any  evidence  of  a  settled  construction  of  the  statute,  by  the 
courts  of  Oregon,  it  is  against  the  one  claimlii  by  the  de- 
fendant I  conclude,  then,  that  the  question  is  unsettled, 
and  that  this  court  must  construe  the  act  for  itself.*'  And 
it  was  there  held  that,  "the  decision  of  the  circuit  court  given 
in  the  suit  for  divorce,  so  far  as  it  provides  that  the  prem- 
ises in  controversy  should  be  held  by,  or  for  the  use  of  the 
minor  children  *  ♦  ♦  beyond  the  time  when  they 
should  become  of  age  respectively^  is  simply  void." 

As  no  such  provision  of  statute  has  been  in  force  since 
1863,  and  as  it  is  quite  possible  this  is  the  last  time  it*^  con- 
struction will  be  questioned  in  the  courts  of  this  state,  I  am 
disposed  to  rest  the  decision  of  the  case  solely  upon  what 
appears  to  me  a  much  less  debatable  ground. 

It  will  be  observed  that  the  complaint  in  the  suit  for  di- 
vorce makes  no  allusion  to  the  property  or  to  the  pecuniary 
affairs  of  the  parties,  or  of  either  of  them. 

The  recitals,  in  the  decretal  order,  purporting  to  justify 
the  entry  of  the  decree  nunc  pro  tunCj  do  not  show  that  any- 
thing was  determined  concerning  the  property  in  the  first 
instance,  by  the  court  tliat  heard  the  cause.  And  there 
is  enough  appearing  on  the  face  of  the  record  to  show 
that  the  judge  who  made  the  order  nunc  pro  tunc,  was 
not  the  judge  before  whom  the  cause  was  tried.  The  derk 
has  certified  that  exhibit  "S"  is  a  copy  of  the  whole  of  the 
record ;  we  consequently  have  before  U3  the  judgment  roll  in 
the  suit  for  divorce. 

It  is  necessary,  in  order  to  sustain  the  defendant's 
positions,  to  assume  that  the  circuit  court  could  render 
a  valid  and  binding  decree  in  regard  to  a  subject  matter  that 
is  not  mentioned  in  the  pleadings ;  and  that  a  judge  could  at 
a  subsequent  term,  by  an  order  nunc  pro  tunc ,  enter  a  decree 
making  a  transfer,  from  the  wife  to  the  children,  of  a  partic- 
ular parcel  of  land  that  was  not  previously  described  or  men- 
tioned in  the  pleadings  or  in  the  record. 

Every  reasonable  intendment  will  be  invoked  in  support 
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of  the  judgment  or  decree  of  a  court  of  general  jurisdiction. 
And  courts  often  exercise  powers  that  are  incidental  to  the 
principal  subject  of  tiie  litigation.  But  such  incidental 
power  is  not  applied  to  a  subject  matter  that  is  wholly 
extraneous  and  not  mentioned  in  the  pleadings.  It  always 
operates  upon  s<»Qe  matter  that  is  regularly  biought  before 
the  Court 

For  example,  in  suits  to  remove  clouds  from  title,  or  in 
bills  of  peace,  where  the  principal  point  in  the  litigaticHi  is 
ix>  establish  and  perpetuate  a  right,  the  court  will  some- 
times afford  incidental  relief  by  reforming  or  canceling  a 
"written  instrument,  or  by  compelling  its  production  and 
-delivery,  even  when  such  relief  is  not  the  principal  object 
of  the  suit;  but  Ibe  facts  in  relation  to  such  instrument  must 
be  laid  before  the  court  by  the  pleadings.  If  the  instrument 
was  merely  produced  in  evidence,  and  not  mentioned  in  the 
pleadings,  its  reformation  or  cancelation  would  not  b^ 
decreed.  So  in  forcible  entry  and  detainer,  the  court  will 
afford  incidental  relief  by  granting  restitution  of  the  prem- 
ises^ but  the  premises  are  designated  in  the  pleadings 
So  in  the  foreclosure  of  a  lien,  a  writ  of  assistance  is  aome^ 
iimes  issued  in  favor  of  the  purdiaser,  but  this  would  not  be 
^one  if  the  record  contained  no  desigtiation  of  the  premises. 

I  am  unable  to  call  to  mind  any  class  of  cases  where  oourtB 
have,  by  virtue  of  such  incidental  power,  e:8»rcised  judicial 
-discretion  to  make  a  special  and  final  dispositioiQ.  of  a  paa*cel 
of  real  estate  thsit  is  not  referred  to  in  the  pleadings  or  prior 
proceedings. 

Under  the  statute  above  cited  the  decree  in  a  suit  for  di- 
vorce may  possibly  in  certain  cases^  by  operation  of  law,  af- 
fect the  title  to  property  that  is  "not  disponed  of  or  regu- 
lated by  order  of  the  court,"  even  where  the  property  is  not 
mentioned  in  the  pleadings.  But  that  circumstance  does 
not  add  to  the  incidental  power  of  the  court,  and  it  is  not 
material  to  the  inquiry  here  whether  property  not  mentioned 
in  the  pleadings  would  be  thus  affected,  for  it  is  not  claimed 
that  this  property  has  been  transferred  by  mere  operation 
of  law.  The  question  is  whether  it  has  been  disposed  of  by 
;  the  special  adjudication  set  forth  in  the  decree. 


404  GR08L0UIS  V.  NoBTHCUT.         [3  Oregon 

The  object  in  requiring  facte  to  be  stated  in  the  pleadings 
is  threefold :  that  the  facta  may  be  brought  before  the  court, 
whose  office  it  is  to  apply  the  law  to  the  facts ;  to  apprise  the 
opposite  party  what  is  intended  to  be  proved;  and  to  lay 
a  foundation  for  recording  that  which  shall  be  adjudged  con* 
ceming  the  facts  alleged.  Neither  party  has  the  right  to  in- 
troduce any  proofs  except  such  as  support  or  contradict  some- 
thing that  is  alleged  in  the  pleadings.  How,  then,  can  the 
court  exercise  a  discretion,  having  regard  to  the  property  of 
the  parties,  "the  condition  in  which  they  will  be  left  by  sudi 
divorce,  and  to  the  party  through  whom  the  property  was 
acquired,"  if  the  pleadings  contain  no  reference  to  the  sub- 
ject. There  are  but  two  possible  modes  for  such  a  proceed- 
ing when  there  are  no  allegations  in  regard  to  property,  ths 
judge  must  exercise  the  -discretion  mentioned  in  the  statute 
without  any  knowledge  of  the  facts,  or  he  must  act  upon 
knowledge  obtained  outside  of  any  Iq^timate  proceeding  ooor 
nected  with  the  trial  of  the  cause. 

I  cannot  doubt  that,  under  that  statute,  it  was  contemplat- 
ed that  the  court  would  act  upon  proofs,  or  upon  facta  taken 
as  confessed,  in  attempting  to  make  special  disposition  of  real 
estate;  and  that  special  disposition  of  the  property  of  the 
parties,  although  incidental  to  the  granting  or  refusing  the 
divorce,  is  witjiin  the  provisions  of  the  code  requiring  the 
complaint  to  state  facts. 

It  is  true^that  after  the  decree  has  become  final,  any  col- 
orable statement  of  the  essential  facts  would  be  sufficient  to 
prevent  the  decree  from  being  held  void ;  but  the  instances  in 
which  the  effect  of  omissions,  or  defective  statements  of  facts, 
are  avoided  by  presumptions  in  favor  of  the  jurisdiction, 
are  where  the  pleadings  have  contained  statements  sufficient- 
ly general  to  comprehend  the  requisite  facts  by  fair  intend- 
ment. 

If  the  issue  joined  be  such  as  necessarily  required,  on  the 
trial,  proofs  of  facts  imperfectly  stated  or  omitted,  without 
which  proof  the  decision  of  the  clause  would  not  have 
been  made,  the  imperfection  or  the  omission  will  not  be 
fatal.  But  this  is  the  case  only  when  a  necessary  intend- 
ment   must    arise,  not  merely  irom  the  decision,  but  from 
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the  united  effect  of  the  decision  and  the  iastie  upon  'wfaich 
the  decision  was  given,  that  the  imperfectly  stated  or  ijpB 
osnitted  facts  must  have  been  proven  on  the  trial.  If  there 
is  nothing  in  the  facts  stated  in  the  pleadings  that  would 
render  such  proofs  necessary^  no  snch  intendment  in  favor 
of  the  decision  will  arise  to  aid  or  supply  the  defect  (Oar- 
ner  v.  Marshall,  9  Cal.  268 ;  Hentsch  v.  Porter,  10  CaL  655.) 

No  such  intendment  arises  to  excuse  smch  an  omission  in 
case  of  a  judgment  by  default^  for  the  default  admits  only 
such  facts  as  are  actually  alleged,  and  there  is  no  necessity 
for  the  plaintiff  proving  anything  further.  (1  Ghitty,  PL 
678.) 

By  the  common  law,  as  well  as  by  th^  code,  the  defect  that 
the  ocHnplaijat  fails  to  state  facts  ooustitating  a  cause  of  ac- 
tion, was  not  waived  by  failing  to  demur,  or  to  answer;  and 
this  is  upon  the  principle  that  courts  will  not,  and,  can  not, 
adjudicate  upon  that  which  is  not  brought  before  them. 

In  this  case  it  is  virtually  adn^itted  by  tb^  stipulation  that 
the  court  had  jurisdiction  of  the  subject  matter  of  the.  al- 
leged divorce,  and  of  the  yicrsons  of  the  plaintiff  and  defend- 
ant. The  question  is  whether  there  is  any  reasonable  in- 
tendment or  presumption  that  can  be  indulged,  that  the  sub- 
ject matter  of  the  defendant's  property  was  legally  placed  be- 
fore the  court  for  adjudication. 

It  is  a  case  where  the  defendant  might  have  appeared  and 
filed  an  answer,  describing  her  property.  But  if  she  had 
answered,  the  redtal  that  she  had  been  served  by  process 
by  publication  would  have  been  unnecessary,  and  that 
recital,  omitting  all  mention  of  an  answer,  certainly  does 
not  indicate  that  an  answer  was  filed.  This  matter,  how- 
ever, is  placed  beyond  conjecture;  the  clerk  certifies  that 
exhibit  "S"  is  a  copy  of  the  whole  record,  and  it  is  shown 
by  inspection  that  the  complaint  is  the  only  pleading.  It 
is  not  a  case  calling  for  presumptions  as  to  what  pleadings 
were  filed,  for  all  the  facte  in  relation  to  these  matters  ar6 
fully  disclosed.  The  facts  present  this  question:  Could  a 
judge  who  was  trying  a  divorce  suit,  without  having  before 
him,  judicially,  any  allegations  or  any  knowledge  as  to 
whether  either  party  owned    any    property,    make    a   valid 
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decree  specially  transferring  a  specific  parcel  of  land  in  a 
direction  it  would  not  pass  by  operation  of  law  ? 

Aside  from  the  general  principle  upon  whidi  the  law  uni- 
versally requires  pleadings  upon- which  to  predicate  a  judg- 
ment or  decree,  such  could  not  have  been  the  l^slative  in- 
tent in  enacting  this  statute,  because  the  statute  requires  the 
court  to  investigate  and  be  informed  in  regard  to  the  pecuni- 
ary condition  of  the  parties^  and  as  to  the  party  through 
whom  the  property  was  acquired,  before  attempting  to  make 
an  equitable  disposition  of  the  property ;  and  it  makes  spec- 
ial provision  concerning  such  property  as  shall  not  be  dis- 
posed of  or  regulated  by  order  of  the  court 

In  the  divorce  suit  there  was  no  foundation  laid  for  intro- 
ducing evidence  on  these  ]>oint8,  and  there  are  no  admissions, 
direct  or  by  implication,  concerning  them. 
>  I  think  there  is  not  enough  in  the  judgment  roll  in  the 
divorce  suit  to  operate  as  a  foundation  of  a  title  to  real  estate, 
and  that  judgment  should  be  rendered  in  favor  of  the 
plaintiff.^ 
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CAROLINE  J.  KING,  v.  C.  W.  HIOaiNS. 

fixTrr  TO  Kbmovb  Cloud. — In  a  suit  brought  to  removs  a  cloud  from  title 
to  real  estate,  it  is  necessary  to  state  facts  from  which  the  oourt 
can  properly  draw  the  conclusion  that  the  claim  made  bj  the  de- 
fendant is  a  cloud  upon  the  plaintiff's  title. 

Idkic. — ^When  Suit  will  be  Entebtainis. — ^It  is  not  every  case  where 
an  instmment  in  the  hands  of  another  person  is  calculated  to  in- 
duce the  belief  that  the  plaintiff's  title  is  invalid,  that  such  instru- 
ment is  the  foundation  of  a  suit.  Nor  is  it,  in  all  cases,  necessary 
for  the  plaintiff  to  wait  until  he  has  been  disturbed  by  legal  pro- 
ceedings, nor  to  first  establish  his  title  by  a  judgment  at  law. 

Idem.-— One  may  maintain  a  suit  to  remove  a  eloud,  notwithstanding  it 
appears  from  his  complaint  that  he  has  a  legal  title.  The  exaejf^- 
tion  is,  that  if  it  appears  on  the  face  of  the  papers  under  which  the 
defendant  claims,  that  the  legal  title  is  in  the  plaintiff,  the  suit 
cannot  be  maintained. 

*This  action  was  commenced  in  Marion  County,  and  the  venue 
changed,  to  Multnomah  County,  Judge  Bonham  having  formerly  bow 
counsel  in  the  case. 
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^FODGKERTS  BT  CoHVEBSiOK. — ^Under  a  statute  nflating  to  judgments  \ry 
oonfdMion,  which  requires  the  plaintiff  to  file  a  sworn  statement, 
and  enacts  that  the  clerk  shall  indorse  the  judgment  upon  the 
statement  and  enter  it  in  the  judgment  book,  the  two  entries  ought 
to  be  deemed  to  have  the  force  of  duplicate  copies,  each  having  the 
effeiQt  of  an  original. 

Idkic.— OuBBiOAL  Ebbob. — ^Where  the  clerk  indorsed  the  judgment  on  the 
statement,  but  by  mistake  omitted  to  enter  it  in  the  judgment 
book,  it  Was  held  that  the  omission  would  not  inyalidate  the  judg- 
ment, except  in  favor  of  one  who  has  been  nusled  by  the  omissloB. 

CoKFLAiNT. — ^In  a  suit  to  remove  a  oloud,  where  the  oomplaint  admits 
that  the  derk  failed  to  enter  the  judgment  in  the  judgment  book^ 
the  complaint  should  state  what  acts  were  done  by  the  parties  and 
by  the  elerk  ii^  relation  to  confessing  and  centering  the  judgment. 

This  is  a  suit  to  remove  an  alleged  doud  from  the  plaint- 
iffs title.  The  plaintiff  avers  that  she  is  owner  and  in  pos- 
session of  the  parcel  of  land  known  as  lot  6,  in  block  221, 
in  the  city  of  Portland.  She  sets  out  a  series  of  convey- 
ancesy  from  which  it  appears  that  both  the  plaintiff  and 
defendant  claim  title  from  the  United  States  through  Wm. 
M.  "King,  now  deceased.  The  defendant  diBums  title  under 
a  sale  made  by  tiie  administrator  of  the  estate  of  Wm.  M. 
Elng,  who  departed  this  life  on  or  about  the  eighth  day  of 
November,  1869. 

The  plaintiff  sets  cut  her  mode  of  aequirijig  t^tle  from^a^id 
Wm.  M.  King^  as  follows: 

^^On  the  sixth  day  of  August^  1855,. Mid^Wjn*  M.  Eing 
confessed  a  judgment  in  favor  of  Thomas  J.  Carter,  in  the 
district  court  of  the  territory  of  Orfegon  for  the  county  of 
Maltnomah,  for  $1,383.  And  on  Ibe  first  day  of  April,  1856, 
a  writ  of  execution  upon  said  confession  Of  judgment  was 
duly  sued  oiat  of  said  territorial  district  court,  and  placed  in 
the  hands  of  William  McMiUen,  the  then  sheriff,  for  ser- 
vice.'' The  complaint  goes  on  to  idiow  that  this  lot,  with 
other  property,  was  sold  by  said  sheriff  on  the  fourteenth 
day  of  May,  1856,  to  satisfy  the  execution.  That  Carter 
l)ought  the  property  at  $1,000.52.  That  the  sheriff  executed 
and  delivered  to  said  Carter  a  deed  in  pursuance  of  the 
sale.  That  the  deed  was  approved  by  the  judge  of  said 
courts  and  duly  recorded.  And  that  afterward,  on  the 
fourth  of  February,  1857,  said  Carter  by  deed  conveyed  the 
premises  to  the   plaintiff ;   since  whidi   time   plaintiff  has 
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ODntinued  in  poefiesaion.  The  plaintiff  also  allegefl^  ''Thst 
through  inadvertence  and  mistake^  the  derk  of  said  terri- 
torial district  court  omitted  to  enter  said  confession  of  judg- 
ment in  the  judgment  book,"  alleges  ^^that  said  oonfeeaim 
of  judgment  was  duly  entered  in  the ,  lien  docket  of  said 
courts"  stating  the  mode  of  entry. 

The  plaintiff's  complaint  also  allegea  '^that  the  judgment 
roll  of  said  confession  of  judgment  remained  to  be  seen  in 
the  proper  officer's  custody  for  a  long  time  after  the  sale  of 
May  11,  1866^  and  until  after  the  approval  of  the  sheriff's 
deed  by  the  court,  January  2,  1857,  but  has  since  been  lost 
or  abstracted  from  its  proper  custodial^  and  plaintiff  is  un- 
able to  tell  the  exact  date  of  ita  lose  or  abstraction." 

The  complaint,^  after  setting  out  the  sale  of  said  lot  by 
the  administrators  of  King's  estate  to  the  defendant^  avers 
that  the  defendant  bou^t  with  notice^  and  that  the  admin- 
istarator's  deed  to  the  defendant  is  a  doud  upon  plaintiff's 
title. 

The  defendant  demura  to  the  oomplainti  on  the  ground 
that  it  does  not    state  facts  sufficient  to  constitutB  a  cause 

of  suit 

• 

Ohapman  tf  OoodseU,  for  tiie  plaintifl. 

Bkaikiek  A  KUUn,  iar  the  def endsnt 

Uftob;,  J*y  delivered  the  following  opinion: 
Ibis  is  a  suit  by  a  plaintiff  in  possession,  and  if  w» 
tainedy  it  must  be  as  a  suit  to  remove  a  doud  from  ttie  plaiur 
tiff's  titla  Much  has  been  said  cm  the  subject  of  the  power 
of  the  court  to  amend  the  judgment  alleged  to  have  been  conr 
fessed  by  the  late  William  M.  King  in  favor  of  T.  J.  Carter. 
But  it  is  not  necessary  to  advert  to  that  subject  further  than 
to  say,  that  this  cannot  be  oonsideied  a  bill  for  that  purpose. 
The  complaint  does  not  sufficiently  describe  that  judgment  to 
enable  the  court  to  make  an  amendment;  it  does  not  bring 
all  the  interested  parties  before  the  cofurt;  and  it  does  not 
purport  to  set  out  the  cause  of  action  upon  which  the  confes- 
sion was  made. 

The  allegations  are   insufficient   to   warrant   an   amend- 
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ment  of  that  judgment  in  tilis  proceedings  a^ide.  from  any 
question  as  to  the  general  power  of  the  court 

Section  600  of  the  code  provides  that  "any  person  in  po(»- 
•eesion,  by  himself,  or  his  tenant,  of  real  property,  may  main- 
tain a  suit  in  equity  against  another  who  claims  an  estate 
or  interest  therein  adverse  to  him,  for  the  purpose  of  deter- 
mining sudi  daim,  estate  or  interest^' 

It  is  necessary  to  consider  the  requisites  of  a  complaint 
in  this  class  of  cases,  and  particularly  what  must  be  alleged 
in  respect  to  the  defendant's  claim.  It  is  not  every  idle  as- 
sertion, made  by  one  who  has  neither  title  nor  color  of  title 
that  will  suffice  to  invoke  the  power  of  a  court  of  equity  to 
the  relief  of  the  plaintiff.  It  has  been  claimed  that  the  enact- 
ment of  this  section  has  so  revolutionized  the  practice  in  this 
class  of  cases,  that  a  statement  of  the  defendant's  daim  in 
the  language  of  the  statute  is  sufficient  to  constitute  a  case 
in  equity;  and  the  case  of  Curtis  v.  Suiter  (16  Cal.  259)  is 
referred  to  as  suppc^ing  that  position.  The  point  decided  in 
that  case  is,  that  an  injunction  was  properly  dissolved  upon 
the  coming  in  of  an  answer,  which  denied  the  title  of 
the  plaintiff  and  set  up  paramount  title  in  the  de- 
fendant The  opinion  is  expressed  that,  under  the  stat- 
ute  of  that  state,  '*it  is  unnecessary  for  the  plaintiff  to  de- 
lay seeking  the  equitable  interposition  of  the  court  until  he 
has  been  disturbed  in  his  possession  by  the  institution  of  a 
suit  against  him,  and  until  judgment  in  such  suit  has  passed 
in  his  favor. 

Oiief  Justice  ^eld  in  that  cade  intimates  that  a  party 
was  formerly  thus  restricted,  and  that  the  restriction 
was  removed  by  the  enactment  of  that  section.  If  it  is 
true  that  such  restriction  was  universal  before  the  enact- 
ment of  that  section,  there  certainly  are  grounds  for  the 
statement  that  the  section  "enlarges  the  class  of  cases  in 
which  equitable  relief  could  formerly  be  sought  in  quieting 
title."  It  may  be  questioned,  however,  whether  that  restric- 
tion was  universal  before  that  enactment.  (Story  Eq.  Jr. 
88.  694,  700;  Petit  v.  Shepherd,  6  Paige,  492.)  Without 
pursuing  the  subject  of  what  the  law  was  before  the  enact- 
ment^ it  is  safe  to  say,  it  cannot  be  fairly  inferred  from  the 
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opinion  expressed  in  the  case  of  Curtis  v.  Sutter,  that  it  is 
not  now  necessary  .to  state  facts  from  which  the  court  can 
properly  draw  the  conclusion  that  the  claim  is  a  cloud  on  the 
plaintifPs  title,  or,  in  other  wordsy  froni  which  the  court  can 
infer  that  it  works  some  injury  that  entitles  the  plaintiff  to 
equitable  relief.  The  complai;Qt  then  under  oonsideratio^ 
stated  the  nature  of  the  defendant's  daim,  and  charged  that 
the  defendants  were  surveying  and  mapping  the  lands  and 
offering  them  for  sale.  Section  500,  above  quoted,  is  part 
of  the  same  act  which  requires  in  the  complaint  a  statement 
of  the  facts  that  constitute  the  cause  of  suit;  and  it  is  not 
to  be  supposed  that  the  object  of  this  section  was  to  establish 
a  new  and  exceptional  rule  of  pleading  applicable  only  to 
this  class  of  cases.  It  is  not  in  every  case  where  an  instru- 
ment in  the  hands  of  another  person  is  calculated  to  induce 
the  belief  that  the  plaintiff's  title  is  invalid,  that  it  is  the 
foundation  of  a  suit    {Scott  v.  OnderdorJe,  4  Eem.  8.) 

The  defendant  is  right,  I  think,  in  his  position  that  if  the 
plaintiff  does  not  show  a  valid  judgment  against  Wm.  IL 
King,  she  does  not  by  her  complaint  show  any  right  in  her- 
self, or  any  sufficient  cause  of  suit  But  the  defendant  states 
his  case  too  strongly  when  he  says:  ^'If  the  supposed  judg- 
ment .  was  complete,  the  plaintiff  has  title,  and  no  grounds  for 
equitable  relief  can  exist"  The  rule  on  that  subject  goes  no 
further  than,  this:  if  the  legal  title  is  in  the  plaintiff,  and 
that  fact  appears  on  the  face  of  the  deed,  instrument,  or 
chain  of  title  under  which  the  defendant  claims,  or  if  it 
appear  on  the  face  of  such  deed,  instrument,  or  chain  of 
title  that  the  defendant's  claim  is  without  foundation,  the 
suit  will  be  dismissed.  (Heywood  v.  City  of  Buffalo,  4 
Kern*  58:4 ;  Ward  v.  Dewy,  16  N.  Y.  619 ;  Vandom  v.  Moffo, 
9  Paige,  388 ;  Story  Eq.  Jr.  sec.  700. 

It  is  no  objection  to  the  claim  here  set  up  that  the  plain- 
tiff, has  a  legal  title,  if  it  also  appears  that  the  claim  made 
by  the  defendant  and  the  chain  of  title  upon  which  it  is 
b^sod  present  proof  prima  facte  of  the  legal  title  in  the  de- 
fendant, and  presents  nothing  on  the  face  of  the  title  papers 
to  the  contrary.     Or  if  it  is  shown  that  there  is  an  obstade 
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to  the  plaiBtiff  asserting  her  title  in  a  oourt  of  laW;  ^Ttdck 
ought  to  be  removed. 

The  prooeeding,  in  the  matter  of  the  confession  of  judg- 
menty  was  under  the  practice  act  passed  January  7,  1854. 
(Compiled  L.  1855,  p.  117.)  By  that  act,  the  clerk  was  re- 
quired to  keep  a  book  for  the  entry  of  judgments,  to  be  called 
''The  Judgment  Book.''  And  for  the  confession  of  judgment 
without  action  the  requirements  were  as  follows: 

''A  statement  in  writing  shall  be  made  and  signed  by  the 
defendant  and  verified  by  his  oath  to  the  following  effect" 

''It  shall  state  concisely  the  facts  out  of  which  it  [the  judg^ 
ment]  arose,  and  shall  show  that  the  sum  confessed  is 
justly  due,  or  to  become  due."  "The  statement  shall  }>e 
filed  with  the  derk  of  the  district  court  in  whidi  the 
judgment  is  to  be  entered,  who  shall  indorse  upon  it  and  en- 
ter in  the  judgment  hock  a  judgment  for  the  amount ,  con- 
fessed, with  five  dollars  cost  The  statement  and  affidavit 
with  the  judgment  indorsed,  shall  thereupon  become  the 
judgment  roll." 

In  judgments  other  than  by  confession,  under  that  act, 
the  judgn^ent  roll  contained  a  copy  of  the  judgment,  the 
original  entiry  being  in  the  judgment  book. 

The  defendant  objects  that  the  complaint  should  state  the 
acts  done,  in  the  attempted  confession  of  judgment;  and  it 
will  be  necessary  to  notice  that  objection  hereafter;  but  the 
principal  argument,  oa  the  hearing  of  the  demurrer,  was  ad- 
dressed to  the  question  whether  a  valid  sale  could  be  made 
without  an  entry,  in  the  judgment  booL 

The  statute  requires  the  clerk  to  indorse  the  judgment  on 
the  statement  filed,  and  enter  it  in  the  judgment  book. 
The  indorsement  and  the  entry  must  be  considered  simul- 
taneous acts,  or  at  least,  it  cannot  be  contended  .  that  the 
entry  of  the  judgment  in  the  book  need  precede  the  writing 
of  it  on  the  back  of  the  statement.  The  two  entries  may 
be  considered  duplicates;  at  least,  the  indorsement  on  the 
statement  is  not  to  be  a  mere  copy,  and  it  must  be  con- 
sidered an  original  entry,  under  the  language  of  the  act 
Doubtless  the  two  entries  ought  to  be  deemed  to  have  the 
force  of  duplicate  copies,  each  having  the  full  effect  of  an 
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original  entry.  If  this  is  a  proper  oonstrtiction  of  that 
statute,  when  the  clerk  had  made  one  of  these  entries,  the 
terms  of  the  judgment  were  expressed,  and  I  cannot  think 
the  judgment  should  be  held  void  because  of  an  omission, 
by  mistake,  to  make  the  additional  entry  in  tlie  book,  ex- 
cept in  favor  of  one  who  has  been  misled  by  the  omission. 
Equity  considers  that  as  done  which  ought  to  have  been 
done.  It  is  the  act  of  entry  Ihiat  distinguishes  the  present 
case  from  Blydenburgh  v»  Northrop  (13  How.  Pr.  289.) 
There  the  clerk  had  made  no  entry  of  judgment  In  Van 
Beck  V,  Sherman  (13  Id.  472),  the  judgment  was  held  void 
for  defects  in  the  statemett.  Nothing  of  that  kind  appears 
here.  The  case  of  Shottenhirh  v.  Wheeler  (8  Johns.  Ch. 
276)  is  to  the  effect  that  equity  will  not  set  aside  or  disre- 
gard a  judgment  for  errors,  or  for  departures  from  the  pre- 
scrfbed  mode,  when  the  objection  would  not  be  sufficient  in 
a  court  of  law.  I  do  not  think  it  sustains  the  converse  of 
this  proposition,  that  equity  would  never  sustain  a  proceed- 
ing, defective  through  mistake,  unless  the  same  could  be  sup- 
ported at  law. 

The  case  of  Tfeale  v,  Berryhtll  (4  How.  Pr.  16),  was  un- 
der a  statute  exactly  similar  in  this  particular  to  ours  above 
quoted;  and  the  mistake  is  the  same  that  is  alleged  in  this 
case,  except  that  the  clerk  omitted  in  that  case  to  endorse 
the  judgment  on  the  statement,  but  did  enter  it  in  the  judg- 
ment book.  After  other  .  parties  had  taken  judgment 
against  the  same  defendant,  the  court  permitted  the  endorse- 
ment to  be  made  nunc  pro  tunc.  This,  after  third  parties, 
hkd  obtained  judgments,  could  not  be  done  on  principles  of 
justice,  no  matter  how  broad  the  statute  of  amendments, 
unless  upon  the  idea  that  the  proceeding  had  become  a 
judgment  before  the  rights  of  the  third  party  intervened. 
I  do  not,  however,  deem  that  case,  nor  any  of  the  cases 
cited,  in  which  leave  to  amend  was  the  point  before  the 
court,  as  of  great  weight  on  this  subject,  for  the  reason 
that  this  complaint  ought  not  to  be  considered  as  an  ap 
plication  to  amend.  It  is  said  in  Gray  v.  Palmer  (28  Cal. 
416),  and  in  Genella  v,  Relyea  (32  Cal.  169),  that  the  entry 
of  judgment  in  the    judgment  book  is  a   mere   ministerial 
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dul^  of  the  dei?)^  Thepcfint  in  tho^  cf^seg  relfirtea  to  ibs 
tune  wlien  a  judgioeiit  slum  be  deemed  ;cendered«  In  each 
case  a  judgment  bfid  bean  annoimcedi  and  ''an  order  for 
judgment*'  eot^risd  in  the  minutes*  A^d  in  each  case  it 
was  held  that  tlie  day  of  rendering  judgment  was  that'  on 
^ich  the  judgment  was  unnoifi^eed  and  the  order  entered, 
and  not  a  crubaequent  day  on  which  the  entry  was  ipade  in 
the  judgment  book.  MiKsh  stress  waa  also  plaoed  on 
tibe  case  of  L^  v.  Figg  (87  CaL  328).  The  syllabus  of  that 
case  ^  to  the  effect  that  ''a  judgment  for  money,  by  con-' 
feseion,  i^xm  a  statement  which  doe49  not  si^fficiently  state 
the  facts  out  <A  which  the  indebtedness  fqrosai"  as^npt  be 
collaterally  attadied.  Chief  Justiq^  Sawyer,  in  the  Ofunion 
filedi  obsenrea  d>e  "eoujrt  had  jurisdiotion  of  tl^  s^bject 
matt^  and  the  partie^'V  apad  that  /'the  judg^ient  wnsenr 
tered  in:  op#»  cw/rt  and  regularly  diglied  by  the  judge^  as 
waa  the  praotioe  under  the  code  of  1&50.''  The  ca^, being 
a  pcooeeding  before  a  tnibunal  of  i^nenj  jurisdiction,  and 
in  open  court,  is  not  in  point,  imder  a  statute  whi^  p]?o- 
videa.for  raA^ring  A^jwigfiMt  by.thD  atork»  md  w^erf  .$be 
court  has  no  jurisdiction  but  that  derived  from  the  statute 
and  the  acts  of  the  parties.  When  the  parties  come  before 
the  derk  in  the  manner  prescribed  by  statute,  and  he  com- 
mences the  performance  of  his  duties  in  the  manner  pre- 
embed,  he  obtains  jurisdiction,  and  if  he  proceed  regularly, 
SO  far  that  rights  vest,  the  judgment  cannot  be  disregarded 
for  defects  that  do  not  raise  a  question  of  jurisdiction.  I 
am  of  opinion  that  if  it  is  shown  that  all  the  necessary 
steps,  up  to  and  including  the  indorsement  on  the  statement, 
were  regularly  taken  in  good  faith,  that  the  failure  to  make 
the  entry  in  the  judgment  book,  will  not  of  itself  render  the 
proceeding  void. 

Concluding  that  the  statement  was  regularly  made  and 
£led,  and  the  judgment  indorsed  upon  it,  the  question  arises 
whether  the  failure  of  the  clerk  to  make  the  entry  in  the 
judgment  book,  the  loss  of  the  judgment  roll  and  the  sub- 
sequent conveyance  by  the  administrator  of  the  judgment 
debtor's  estate,  are  sufficient  grounds  for  equitable  relief. 
I  am  not  prepared  to  assume  jurisdiction  on  a  supposition 
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that  the  alleged  judgment  h>ll,  if  in  exiateiice,  c6tdd  not  be 
read  in  an  action  at  law,  notwithstanding  the  failure  to 

r 

make  the  entry  in  the  judgment  book;  nor  <m  the  ground 
that  in  c^use  of  its  loss  its  c(mtents  cannot  be  eetablished  by 
parol  in  a  court  of  law,  as  well  as  in  equity.  But  if  the 
complaint  had  set  forth  fully  what  acts  wei»  done,  at  the 
time  of  ihe  alleged  confession  of  judgment^  showing  that 
hothing  essential  was  omitted  except  making  the  entry  in 
the  judgment  book,  I  think  these' two  causes  combined  with 
that  of  the  sate  unde!r  the  order  of  the  Probate  Oourt^  oon^ 
stituted  gmund  for  equitable  relief,  and  are  suffioient  grounds 
for  permitting  an  amendment  of  the  complaint,  althou^  the 
demurrer  mtldt- be  sustained  on  another  groondv  The  com- 
plaint  admits  that  at  the 'time  of  the  rendition  of  the  judg- 
ment some  of  the' acts  contemplated  by  the  statute  in  relation 
to  the  confession  of  judgment  were  omitted;  «nd  the  ooin> 
plaint  is  too  vague  in  its  statements  as  t»  what  steps  were 
taken  in  the  proceeding.  The  diamurreFwill  be  sustained 
that  the  plaintiff  may  so  amend  the  oomplaint  as  to*  state 
what  aoti  were  done  in  <he  attanipt  to  obtain  jndgiiMnt 
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GEORGE    A.    PEASE,    Administrator,     Respondent,    t. 
JAMES  K  KELLY  and  others^  Appellants. 


yorDOB*^  l4iBir.-*-A  nortgnge  is  a  more  certain  Meori^  than  a  Tandor^ 
lien,  and  under  our  laws,  the  taking  of  a  mortgage  for  the  poreiiaae 
money,  ia  a  waiver  of  the  vendor's  lien. 

Idbm. — ^A  vendor's  lien  exists  in  ease  there  is  no  hi|^er  aeeuritj. 

Idem. — ^Both  the  lien  of  a  mortgage  and  a  vendor's  lien  cannot  exist  at 
the  same  time. 


Thb  Gomidaint  in  sabetanoe  allies  that  Robert  Moore  in 
his  lifetuue,  in  1852,  sold  and  conveyed  by  deed  to  Daniel 
H.  Ferguson,  a  tract  of  land,  and  water  privil^e  at  the 
Willamette  Falls,  for  fifty  thousand  dollars;  of  which  sum 
forty-five  thousand  remained  unpaid,  and  a  note  for  that 
amount  was  taken  by  Moore,  secured  hj  mortgage  on  the 
premises.  Li  1853,  Ferguson  sold  the  premises  subject  to 
the  mortgage,  to  the  Willamette  Falls  Transportation  Com- 
pany, who  made  extensive  improvements  thereon,  and  failed ; 
leaving  their  work  subject  to  the  liens  of  mechanics  and 
material  men,  in  addition  to  the  incumbrance  of  this  mort- 
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gage.  In  1854,  Moore  assigned  this  note  and  mortgage,  by 
written  assignment  to  O.  C.  Pratt,  to  secure  the  payment  of 
a  sum  of  money,  loaned  by  Pratt  to  Moore.  In  1865,  Pratt 
assigned  by  written  assignment  to  Leander  Hohnes,  and,  at 
the  same  time,  MbbiiB  ^eeated  a  second '  assignment  of  the 
note  and  mortgage  to  Hohnes^  bnt^  at  the  same  time,  and  as 
a  part  of  the  sam^  tra^s^ction^  tpok^baci^  an  agreement  from 
Holmes  to  pay  him  (Moore)  certain  sums  of  money,  and 
especially  $9,000,  which  sums  were  to  be  secured  to  Moore 
bf  a  new  mortgage  on  the  land  in 'question,  86  soon  m  Holmes 
should  get  the  legal  title,  and  discharge  the  premises  from 
certain  mechanics'  liens,  which  were  j^ending  against  the 
property,  amounting  to  about  $9,000. 

/•  K.  Kelly  and  MUehelt  S  Dolph,  for  appellants. 

.  A  vendor's  lien,  recognized  by  the  courts  of  sooie  of  the 
states,  and  rejected  by  others,  is  a  dangerous  principle,  and 
one  opposed  to  the  prevailing  policy  of  this  country,  which 
discourages  secret  liens.  {Bayley  v.  Oreetdeaf,  7  Wheaton, 
*18;  5  Curtis,  216;  1  Lead.  Cases  in  Equity,  863;  Simpson 
V.  Mvndee,  8  Kansas,  182.) 

TaMng  an  express  security  on  the  land  itself  for  the 
whole  amount  unpaid,  as  by  a  mortgage,  will  merge  the  im- 
plied lien.  {Brown  v.  Oilman,  4  Wheat  255 ;  27  HI.  422 ; 
Fish  V.  Howh/ndj  1  Paige,  30,  81 ;  and  others.) 

A  vendor's  lien  will  not  be  enforced  against  a  bona  fide 
purchaser  without  notice  (7  Wheaton,  SO ;  1  Leading  Cases 
in  Eq.  871.) 

Logan  £  Shattuek,  J.  B.  Upton  and  Bronaugk  S  Bybee, 
for  respondent 

Even  if  it  be  held  that  Moore's  assignment  of  the  $45,000 
note  and  mortgage  to  Holmes  was  full,  so  as  to  divest 
Moore  at  law  of  all  interest  in  and  control  over  those  writ- 
ingS;^  yet,  if  $9,000  of  the  purchase  money  of  the  land,  in- 
tended to  be  evidenced  and  secured  by  those  instruments, 
remains  actually  due  to  Moore,   under  the    agreement  be 


Sept  186&]  Pea&b  ▼.  Eibli.t.  418 

tween  him  and  Holmes,  at  the  time  of  assigning  the  note 
and.  mortgage;  and  if  the  defendants  had  notice^^  actual  or 
constructive,  of  that  fact  at  the  time  they  became  the  pur- 
chasers of  the  land,  then  Moore's  estate  still  retains  in 
equity  a  vendor^s  lien  against  the  land  for  said  $9,000  debt, 
unless  Moore  did  some  act  amounting  to  a  waiver  of  such 
lien.  (4  Kent,  152;  1  John.  Ch.  R  308;  6  Ohio,  35;  18 
Ark.  142 ;  1  Paige,  23  and  numerous  other  cases  cited.) 

'  The  taking  of  the  distinct  security  for  the  purchase  money, 
is  a  waiver  of  this  lien,  but  the  taking  of  a  mortgage  on  the 
land  is  not.   <17  Ohio  600.) 

The  rule  caveat  emptor  applies  to  Kelly's  purchase  at 
sheriff's  sale,  of  the  interest  of  the  Willamette  Falls  M.  &  T. 
Co.  in  the  land.  (2  Kent>  78 ;  16  CaL  659 ;  9  Wheat  616, 
648,  and  other  cases.  )^ 

BoisiB,  J.  In  this  case,  Moore  took  a  note  and  seeurity 
on  the  land  for  the  purchase  money.'  A  mortgage  is  a  more 
certain  and  definite  security  than  a  vendor's  lien.  The  lien 
exists  if  there  is  no  higher  security,  but  we  think  that  the 
taking  of  a  mortgage,  whi(^  is  an  open  and  public  lien,  is  a 
waiver  of  the  vendor's  lien,  and  we  think  that  both  liens 
cannot  exist  at  the  same  time,  and  such  seems  to  be  the  well 
established  doctrine  of  the  cases.  (Brown  v.  Oilman,  4 
Wheat  266 ;  Fish  v.  HowUmd,  1  Paige,  30 ;  Huni  v.  Water- 
moat,  12  Cal.  80 ;  Camden  v.  Vail,  28  Cal.  633 ;  1st  Leading 
cases  in  equity,  865;  27  lU.  422.) 

This  view  of  the  matter  necessarily  disposes  of  all  the 
questions  in  the  case,  and  it  will  not  be  necessary  in  dis- 
posing of  the  case,  to  consider  the  numerous  other  points 
which  were  discussed  on  the  argument 

The  judgment  will  be  reversed. 

1  The  briefs  in  this  case  are  verj  full,  and  embrace  very  many  points 
of  interest  to  the  bar.  Only  such  pointis  art  referred  to  here  aa  belong 
to  tho  views  takoi  by  the  ooiurt'— ttSP« 
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R  H.  DEABBOKN,  Respondent,  v.  JAMES  J.  PATTON 

AND  OTHERS,  Appellants. 

Appeal  from  Douglas  County. 


lag  ov  JuDSiCKNT.— ^  tntsseript  of  a  Judgaieiit  im  a  jnslioa^  ssort^ 
wms  filed  in  eireuit  oourt,  in  1861,  and  became  a  lien  on  real  estate 
for  ftfe  years,  under  the  law  of  1866.  In  1862,  the  statute  made  H 
a  lien  aa  long  aa  an  execution  mtgiit  iasua,  repealing  the  law  of 
1866,  and  in  1864  it  was  enacted  that  a  lien  should  extend  to  ten 
yeare  and  if  no  execution  had  ieeued  thereon,  it  should  then  expire, 
and  process  was  prorided  by  which  execution  might  issue  after  ten 
years,  and  that  vould  continue  the  lien. 

The  section  8  of  the  repealing  act,  p.  944  of  the  code,  psased  1864» 
provides  that  "no  rights  vested  or  liabilities  incurred  at  that  tims^ 
shaU  be  lost  or  discharged;"  EM,  under  these  statutes,  that  the 
Judgment  lien  is  an  incident  to  a  judgment,  aad  is  a  liability  in- 
curred, and  was  savad  from  the  eifect  of  a  repealing  statute. 

Pabtzobbship. — ^Bffect  of  docketing  a  Judgment  in  the  partnership  nama 


This  suit  was  brought  by  R  H.  Dearbora,  administrator 
of  the  estate  of  B.  £•  Stratton,  deeeased,  to  foreolose  a 
mortgage  on  land  in  Douglas  County,  given  by  James 
Patton  to  said  Stratton,  and  dated  on  the  twenty-fourth  of 
February^  1662.  John  Smith  and  D.  C.  Underwood  were 
made  parties^  defendant,  because  they  were  judgment 
creditors  of  said  Patton.  The  appellant  Smith,  in  a  sepa* 
rate  answer  by  him  filed,  alleges  that  in  1861,  S.  Maifa  & 
Co.,  obtained  a  judgment  against  said  Patton  in  a  justice^s 
court,  in  Douglas  County,  for  $60.60,  with  interest,  at  two 
per  cent  per  month,  and  <m  the  fifth  day  of  July,  1861,  a 
certified  transcript  of  such  judgment  was  filed  in  the  office 
of  the  clerk  of  Douglas  County,  and  such  judgment  then 
and  there  docketed  in  the  judgment  lien  do<d[et  of  the  cir- 
cuit court  of  said  county,  whereby  said  judgment  became  a 
lien  on  said  land,  and  the  appellant  claims  that  the  same 
lien  still  exists.  The  court  below  held  that  the  judgnent 
set  up  in  the  answer,  was  not  a  lien  upon  the  mortgaged 
premises. 
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Watson  (6  Willis,  for  appellants. 

A  judgment  rendered  by  a  jnstioe  of  tiie  peace,  when  filed 
and  docketed  in  the  circuit  court,  shall  have  the  same  lien 
as  a  judgment  in  the  circuit  court  (Stat  1865,  p.  804,  sees. 
78,  T9 ;  Code,  p.  698,  sees.  60,  61.) 

At  the  time  of  docketing  this  judgment,  the  law  continued 
the  lien  for  five  jeara 

In  1862,  this  law  was  repealed,  and  the  general  laws  in 
sea  267,  fixed  the  same  time  for  the  continuanoe  of  a  lien. 

In  October,  1864,  before  the  expiration  of  five  years  of 
the  lien  of  this  judgment,  sea  267  was  amended,  extending 
the  lien  to  ten  years.      (Code,  p.  206;  Daily  v.  Burk,  28 

Ala.  880 ; v.  TuUis,  2  Minn.  672 ;  Wood  v.  Williams, 

1  Greene,  Iowa,  272-4-6.) 

Where  one  statute  is  repealed  and  another  enacted  at  the 
same  time,  ^  second  statute  continues  the  first  {Lisbon 
V.  Olaric,  18  K  H.  284;  Wright  v.  OaJdy,  6  Met  400;  Ful- 
lorton  V.  Spring,  8  Wis.  667.) 

WHtiams  A  WiUis,  for  respondent 

The  repeal  of  the  law  of  1856,  in  1862,  destroys  Smith'tf 
lien  (2  Ohio,  S.  R.  86;  8  Parsons  on  contracts,  276;  1 
Peters,  448),  unless  preserved  in  the  saving  clause.  (Code, 
p.  944,  sec.  8,  p.  497,  sea  9.)  The  law  creating  judgment 
liens  is  not  retrospective,  nor  does  it  continue  liens  of  judg- 
ments prior  to  its  passage.     (Code,  p.  206,  sea  4.) 

If  there  was  a  lien  on  the  property,  it  was  under  the  old 
statute  of  1865,  and  expired  by  limitation  in  five  years,  and 
this  time  elapsed  before  this  suit  was  commenced. 

The  judgment  was  not  docketed  as  the  law  requires. 

The  judgment  is  not  so  plead  as  to  constitute  a  defense. 
(Code,  p.  160,  sea  66;  86  Penn.  458.) 

The  appellant's  lien  is  statutory,  and  must  be  clearly 
within  the  provisions  of  the  act  (1  Wash,  on  real  property, 
477,  478;  7  Conn.  666.) 

The  lien  was  lost  by  the  judgment  being  taken  into  the 
District  Court  before  an  execution  had  been  issued  thereon. 
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The  law  in  force  at  the  time  of  the  maMng  of  a  contract, 
enters  into  and  makes  a  part  of  the  contract  (16  Jc^s, 
261;  16  Mass.  18;  31  IlL  88,) 

Bojim,  C.  J.     The  statute  of  1865,  p.  804,  sees.  78,  79, 

provides  that  judgments  in  justices'  courts,  when  a  tran- 
script was  filed  in  the  circuit  court,  and  the  judgment  dock- 
eted in  the  judgment  lien  docket,  should  become  a  lien  on 
the  real  estate  of  the  judgmtat  debtor.  This  judgment  in 
question  therefore  became  a  Uen  on  the  land  in  question, 
on  the  same  being  docketed  July  6th,  1861,  which  lien 
would  have  continued  for  five  years  from  that  time,  had 
that  statute  remained  in  force  until  the  same  was  sup^^ 
seded  by  our  present  statute  (p.  206,  secs^  266,  267),  and 
it  is  claimed  that  the  statute  of  1866  was  repealed  by  the 
statute  of  1864  (Code,  p.  944,  sea  3),  and  the  lien  thereby 
destroyed.  Section  three  provides  that  no  ri^ts  vested  or 
liabilities  incurred  when  the  repealing  act  takee  efEect  shall 
be  thereby  lost  or  destroyed.  We  hold  that  a  judgment  lien 
on  real  estate  is  an  incident  to  the  judgment,  and  is  a  lia- 
bility incurred,  and  that  the  lien  was  therefore  saved  £rom  the 
effect  of  the  repealing  statute. 

The  next  question  is,  did  our  present  statute,  providing 
for  judgment  liens,  extend  liens  created  imder  the  statute 
of  1866,  which  existed  at  the  time  the  present  statute  took 
effect?' 

The  present  statute  provides  that  liens  of  this  nature  shall 
continue  while  an  execution  may  issue  on  the  judgment 
(Code,  sec.  266.)  Section  292^  p.  216  of  code,  provides, 
that  whenever,  after  the  entry  of  judgment,  a  period  of  five 
years  shall  elapse  without  an  execution  being  issued  on  sudi 
judgment,  thereafter  an  execution  shall  not  issue  except  as 
provided,  which  requires  e.  proceeding  in  court  to  revive  the 
judgment  for  that  purpose. 

Section  267,  p.  206,  provides,  that  'Whenever,  after  the 
entry  of  judgment,  a  period  of  ten  years  shall  elapse  with- 
out an  execution  being  issued  on  such  judgment,  the  lien 
thereof  shall  expire.*'  These  provisions — 1st,  that  the  lien 
shall  continue  while  an  execution  may  issue;  2d,  that  no 
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execution  shall  issue  after  the  lapse  of  five  years,  without  a 
legal  proceeding  to  revive  the  judgment;  and,  3d,  that  when 
ten  years  shall  elapse  without  an  execution  being  issued  on 
the  judgment,  the  lien  shall  expire  —  do  not  appear  to  be 
consistent  with  each  other,  and,  I  confess,  leave  the  ques- 
tion, as  to  when  a  judgment  lien  expires,  in  confusion.  But 
this  court,  in  the  case  of  Murch  v.  Moore,  (2  Oregiyn  H. 
189),  have  construed  this  statute  of  1864,  sea  267,  p.  206, 
and  held  that  that  section  extended  judgment  liens,  not  hav* 
ing  expired  at  the  time  the  statute  took  efFect,  from  five  to 
ten  years,  and  we  recognize  this  case  as  authority  here. 

The  judgment  lien  is  created  by  statute,  and,  vnthout  any 
provision  limiting  it  as  to  the  time  it  should  run  without 
being  foreclosed,  it  would  run  indefinitely.  It  was  first 
limited  to  five  years,  and  when  that  limit  was  extended,  and 
the  lien  preserved,  continued  to  run  and  bind  the  land  to 
the  time  limited  by  the  second  statute,  which  by  the  con* 
struction  given  to  section  267,  would  be  ten  years  from  the 
date  of  the  judgment,  when  no  execution  is  issued;  and 
when  execution  is  issued,  then  during  the  time  the  judg- 
ment is  kept  alive,  so  that  an  execution  may  issue  thereon ; 
and  every  issue  of  an  executioiQ,  it  would  seem  extends  tiie 
lien  f(»r  five  years. 

There  is  another  point  made  by  tiie  respondents  in  this 
case :  it  is  insisted  that  the  judgment  was  not  properly  dock- 
eted, it  being  in  the  name  of  5.  Marks'  &  Co.  v,  James  Pot- 
ion et  oLj  not  setting  out  the  names  of  the  partners  constitut- 
ing the  firm  of  S.  Marks  &  Co. ;  and  it  is  claimed  that  such 
an  entry  in  the  docket  is  not  legal  notice  to  subsequent  pur^ 
chasers.  In  this  case  the  fiame  of  the  judgment  debtor  is 
correctly  described,  and  it  is  his  land  that  is  to  be  affected 
by  the  lien.  The  record,  therefore,  is  not  uncertain  as  to 
the  land  affected.  It  shows  that  the  land  of  Patton  is  sub- 
ject to  a  lien  by  a  judgment  to  S.  Marks  &  Co.,  and  I  think 
the  estate  affected  by  the  lien  is  as  clearly  pointed  out  as 
though  the  individual  names  of  the  plaintiffs  had  been  spread 
on  the  record  of  the  docket  entry. 

Judgment  is  therefore  modified. 
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ROBERT    MoCALLA,    Respondent,    T.    MULTNOMAH 

COUNTY,  Appellant 

Appeal  from  MuUnomak  County. 

OOUHTT  LlABIA  FOB  KBGUGKNOI  OF    ROAD    8UFKBVI80B8. — ^ROftd    SOpO** 

▼iBors  are  agents  for  the  county,  and  the  county  is  liable  for  a  sa- 
perHsor's  negligence  in  not  repairing  a  bridge. 
Bkdqi. — ^The  county  is  responsible,  under  section  347  of  the  code,  for 
negligence  in  allowing  a  bridge  to  be  out  of  repair,  whereby  injury 
accrues  to  any  person  traveling  over  it,  who  is  himself  not  guilty 
of  negligence;  and  negligence  is  a  question  for  the  jury. 

Thb  plaintifE  in  this  action  seeks  to  leoover  damages 
received  by  the  minor  son  of  the  plaintifiF,  caused  by  said 
minor  having  fallen  through  a  bridge  on  a  county  road,  with- 
in said  county  of  Multnomah.  The  complaint  alleges  that 
the  said  bridge  belonged  to  the  county,  and  that  the  same 
was  oat  of  repair  through  the  negligence  of  the  county,  and 
in  consequence  of  such  negligence  said  child  became  injured. 
The  defendant  moved  for  a  nonsuit,  on  the  ground  that  un- 
der our  state  laws  there  is  no  liability  attaching  to  a  ooonty 
for  injuries  sastained  by  individuals  from  defects  in  roads 
and  bridgea  The  court  below  overruled  said  motion,  and 
the  case  Was  tried  by  a  jury  and  damages  recovered. 

KelTy  <6  Reed  and  Page  <£  Thayer,  for  the  appellants. 

By  common  law  counties  were  not  liable.  (Ang.  on  High- 
ways, 286,  et  seq.) 

Liability  under  statute  cannot  be  extended  beyond  statute 
measure.  (17  Conn.  476;  8  Met.  888;  7  Gush.  490.) 

No  statute  in  Oregon  requiring  counties  to  keep  bridges 
in  repair.     (Code  pp.  866-31.) 

Such  duties  belong  to  particular  officers.  (11  N.  Y.  893; 
21  Cal.  118,  etc.) 

No  notice  given  to  supervisor  of  defect  in  bridge. 

Caples  &  Moreland,  for  the  respondent 

County  bound  to  repair  bridges.  (Code  p.  366,  aeo.  870; 
8  Hill,  612;  5  Selden,  163.) 
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A  duty  to  repair  involves  an  obligation  to  pa;  damage 
resulting  from  a  neglect  to  repair.  (16  N.  Y.  158;  7  Conn. 
86 ;  9  Iowa,  227 ;  39  Barb.  329 ;  13  Iowa,  181 ;  Ang.  oa  High- 
ways, sees.  290-300.) 

Boial!,  C.  J.  The  question  presented  to  this  court  for 
determination  is:  Are  the  counties  in  this  state  liable  for 
injuries  to  persons  occurring  by  reason  of  bridges  on  county 
roads  being  out  of  repair?  This  question  must  depend  on 
the  construction  of  our  statutes  on  this  subject,  '^that  all 
coui^y  roads  shall  be  under  the  supervision  of  the  county 
court  of  the  county  in  which  such  road  is  situated/'  It  is 
the  duty  of  the  county  court  to  appoint  supervisors  in  eadi 
road  district;  and  the  county  court  also  has  power  to  remove 
supervisors  on  failure  to  perform  theiir  duties,  and  they  are 
made  responsible  to  the  court,  and  are  the  agents  of  the 
county.  (See  Statutes^  868,  sec  19.)  On  failure  to  perform 
his  duty,  a  supervisor  is  liable  to  an  action  by  the  county 
for  the  use  of  the  county ;  and  as  being  an  agent  of  the 
county,  and  acting  under  its  authority  and  direction.  We 
think  the  county  would  be  liable  for  his  negligence  in  not 
repairing  a  bridge,  provided  there  is  any  liability  in  sudi 
casea  It  is  conteixded,  that  at  common  law  thmre  would  be 
no  such  liability ;  and,  that  a  person  injured  by  a  bridge  out 
of  repair,  has  no  remedy,  however  clearly  it  be  shown  to 
have  been  occasioned  by  the  negligence  of  the  road  super- 
visor. This  may  be  true  at  common  law,  but  the  statute  of 
this  state  (page  285,  sec.  347)  provides:  '^An  action  may  be 
maintained  against  a  county,  or  other  of  the  public  corpo- 
rations mentioned  in  section  846«  either  upon  a  contract 
made  by  such  county,  or  other  public  corporation  in  its 
corporate  character,  and  within  the  scope  of  its  authority* 
or  for  an  injury  to  the  rights  of  the  plaintiff,  arising  from 
some  act  or  omission  of  such  county,  or  other  public  corpo- 
ration." 

We  think  that  when  the  county  erects  a  bridge  on  a  pub- 
lic highway,  to  be  used  for  travel,  they  are  responsible 
under  this  statute  for  negligence  in  allowing  the  same  to  be 
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out  of  repair,  whereby  injury  accrues  to  any  person  travel- 
ing over  it,  who  is  himself  not  guilty  of  negligence.  What 
would  be  negligence  in  the  county,  or  in  the  party  injured, 
are  questions  for  a  jury,  to  be  determined  in  each  particular 
case,  and  in  this  case  they  were  found  favorably  to  the  plain- 
tiff. 

Judgment  affirmed. 


WALTER  MOPPITT  and  A.   MEIEE>  Respondents,  ▼. 

STEPHEN  COFFIN,  Appellant 

Appeal  from  Multnomah  County* 

OovKirAiiT,  OoNSTBUcnoK  or.— A  oorenant  in  deed  was  in  these  words: 
^frhe  said  party  of  the  flnt  part,  for  them  and  their  heirs,  the  said 
premiaee,  in  the  quiet  and  peaceful  poeBeBsion  of  the  said  party  of 
the  second  part,  their  heirs  and  assigns,  against  the  said  party  of 
the  first  part  and  their  heirs,  lanrfuUy  claiming,  or  to  claim  th« 
same,  shall  and  will  warrant,  and  by  these  pntiMnts  forever  de« 
fend,"  Held,  not  to  be  a  covenant  for  quiet  enjoyment,  and  that 
it  does  not  warrant  against  assigns  of  the  grantor. 

iDBic. — An  express  covenant  cannot  be  construed  so  as  to  extend  its  ob- 
ligations by  implication. 

This  actio^  was  brought  by  Walter  Moffitt  and  A.  ICeioTy 

plaintiffs,  in  the  circuit  court  of  Multnomah  County,  against 
Stephen  CofBn  to  recover  damages  for  the  alleged  breach  of 
a  covenant  of  warranty^  made  by  Coffin  to  the  assignors  of 
plaintiffs,  for  certain  real  estate  in  the  city  of  Portland,  in  a 
deed  by  Coffin  and  wife,  from  which  real  estate,  consisting 
of  town  lots,  said  plaintiffs  were  evicted  by  a  person  claim- 
ing the  title  from  Coffin  prior  in  date  to  the  title  of  plaintiffs. 
The  warranty  is  as  follows :  ''And  the  said  party  of  the  first 
part,  for  them  and  their  heirs,  the  said  premises  in  the  quiet 
and  peaceful  possession  of  the  said  party  of  the  second  part, 
their  heirs  and  assigns,  against  the  said  party  of  the  first 
part  and  their  heirs,  lawfully  claiming  or  to  claim  the  same, 
shall  and  will  warrant  and  by  these  presents  forever  defend." 
The   court   below   overruled  a  demurrer  to  complaint,  and 
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upon  motion  struck  out  the  defendant's  answer,  to  wluch  ez- 
oepticm  was  taken,  and  from  the  judgment  for  the  plaintiffs^ 
defendant  has  appealed. 

0.  P.  Mason,  for  the  appellant 

An  express  covenant  takes  away  all  implied  covenants.  (7 
Mass.  68;  8  Mass.  201;  11  Johns.  122.) 

An  express  covenant  of  warranty  against  the  defendant 
and  his  heirs  cannot  be  construed  so  as  to  extend  to  any 
other  persons  than  those  named.  (2  Baa  Ab.  576,  677,  582, 
584.) 

Damages  can  only  be  recovered  in  such  cases  for  the  pur* 
chase  money  and  interest     (4  Kent,  475,  476,  477.) 

Lansing  Stout  and  Kelly  dc  Reed,  lot  the  respondents, 
daim:  That  the  covenant  herein  is  a  covenant  for  quiet 
enjoyment     (Rawle,  167,  168.) 

When  a  party  covenants  against  himself  and  his  heirs,  he 
covenants  against  the  acts  of  himself  and  his  heirs.  (17  HI. 
185.) 

.What  damages  should  be  allowed.  (Sedg.  on  Dam.  179- 
186,  note  1;  9  Johns.  824;  18  Barb.  267.) 

BoiSE^  G.  J.  The  point  here  to  be  decided  is,  whether 
or  not  this  covenant  guarantees  the  grantees  of  Coffin  by 
this  deed,  in  the  quiet  enjoyment  of  the  premises,  against 
the  former  assignee  of  Coffin  to  the  same  premises.  The 
language  of  the  covenant  is,  "against  the  said  party  of  the 
first  part  and  their  heirs.*'  Assigns  are  not  mentioned, 
and  therefore  not  included;  for  this  covenant  mnist  be  con- 
strued, like  any  other  contract,  by  the  ordinary  construction 
of  its  language.  It  is  an  express  covenant,  and  therefore 
nothing  can  be  implied  to  extend  its  obligations.  It  is  not 
in  Ihe  form  of  any  usual  covenant,  and  I  think  has  very 
little  significance.  If  the  word  assigns  had  been  inserted  in 
the  covenant,  it  would  then  have  been  a  covenant  for  quiet 
enjoyment.  We  think,  therefore,  that  no  recovery  can  be 
had  on  this  covenant  in  this  case. 

Judgment  is  reversed. 


428  Obegon  Cent.  R,  Co.  v.  Wait.  [8  Oregcm 


THE  OREGON  CENTRAL  R  R   CO.,  Respandent,  ▼. 

AARON  E.  WAIT,  Appellant 

Appeal  from  Glackamas  County. 

RtOHT  OF  Wat. — ^Joiin>ER  of  Defences. — ^In  an  action  to  condemn  land 
for  a  railroad,  the  defendant  has  hia  choice,  either  to  rely  on  what 
the  statute  (Code,  p.  670>  345),  denominatee  a  l^al  defense,  or 
waiving  that,  plead  the  value,  or  resulting  damages,  or  hoth;  but 
he  cannot  on  the  same  trial,  contest  the  plaintiff's  right  to  take 
the  land,  and  try  the  question  of  damages. 

IUmaobs. — ^Exception  taken  waa  this,  ''that  the  plaintiff  below  waa  al- 
lowed  to  prove  on  trial,  that  the  construction  of  a  railroad  across 
the  land  of  the  defendant,  would  be  of  more  benefit  than  damags 
thereto,  excepting  the  value  of  the  la/nd  actually  taken  fay  plala- 
tiffy"  and  the  instruction  of  the  oourt  therein,  excepted  to  was  thus, 
"if  the  benefits  to  the  lands  of  the  defendant,  are  equal  to  the  dam- 
ages, then  all  that  you  should  assess  is  the  value  of  the  land 
taken:"    Held,  these  are  not  errors. 

OOSTS. — ^l^RDEB. — ^A  tender  ol  one  hundred  dollars  was  made  on  the  day 
of  trial  by  plaintiff,  which  the  defendant  refused  to  take,  and  fail- 
ing to  recover  by  verdict,  more  than  fifty  dollars,  the  defendant  was 
adjudged  to  pay  all  costs  subsequent  to  the  tender:  Held,  that  un- 
der see.  49,  p.  671  of  Code,  this  was  errcnr,  the  tender  not  haviog 
been  made  before  the  commencement  of  the  action* 

FKnoe. — ^Who  is  to  build  the  fences  along  a  railway? 

Thx  Oiegon  Central  Railroad  Company,  alleging  a  due 
incorporation,  with  its  place  of  business  at  Salem,  Oregon, 
averred  that  it  needed  a  right  of  way  over  certain  lands 
owned  by  A.  E.  Wait,  defendant^  and  described  the  claim 
across  which  the  line  of  road  was  desired,  and  the  direction 
thereof.  Plaintiff  desired  an  appropriation  of  thirty  feet 
on  each  side  of  the  center  line  of  road;  and  prayed  an 
assessment  of  the  damages  therefor,  alleging  an  inability 
to  agree  with  the  owner  of  said  land  for  such  right  of  way. 
The  defendant  Wait,  answered  on  the  fifteenth  of  March, 
1869,  denying  knowledge  sufficient  to  form  a  belief  as  to 
the  legal  incorporation  of  plaintiff,  and  averring  that  the 
land,  actually  sought  to  be  appropriated,  was  over  ten 
acres,  and  that  the  damages,  which  he  would  suffer  by  such 
passing  of  plaintiff^s  railroad  over  his  land  claim,  would  be 
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t^^lve  hundred  dollaiv.  The  reply  joined  issue  upon  the 
questions  of  amonnts  of  land  and  damages.  On  the  nine- 
teenth of  March,  on  motion,  that  part  of  the  answer  sub- 
stantially denying  the  incorporation  of  plaintiff,  was  stricken 
out,  and  this  was  excepted  to  by  defendant  On  tiie  twenty- 
second  day  of  March,  the  cause  was  called  for  trial,  and  on 
the  same  day,  the  plaintiff's  counsel  in  writing,  tendered  to 
the  defendant  a  judgment  in  his  favor  for  one  hundred  dol- 
lars, which  was  refused.  After  verdict  for  fifty  dollars,  the 
clerk  taxed  the  costs,  etc.,  in  the  action,  accruing  after  such 
tender  of  judgment,  against  the  defendant,  in  the  sum  of 
$88.76,  and  <m  an  appeal,  the  court  below  confirmed  such  tax* 
ation,  and  from  the  several  rulings  defendant  appealed,  al- 
leging ^rror  as  to  each  ruling. 

Wait  &  KeUy,  of  counsel  for  the  appellant^  set  forth  as  the 
erroirs  relied  upon, 

Ist  In  requiring  the  defendant  to  elect  to  withdraw  a 
part  of  the  answer,  and  in  striking  out  that  part  of  the  an- 
swer (set  forth  above). 

2d.  In  overruling  the  objections  of  defendant  thereto, 
and  in  allowing  the  plaintiff  to  give  evidence,  tending  to 
prove  '^that  the  construction  of  a  railroad  across  the  land  of 
the  defendant,  would  render  the  remaining  land  more  valua- 
ble, and  that  the  railroad  would  be  a  benefit  to  the  land  not 
appropriated,  and  that  such  benefits  would  exceed  all  dam- 
ages to  the  defendant's  property,  except  the  value  of  the  land 
actually  appropriated  by  plaintiff. 

4th.  In  sustaining  the  decision  of  the  clerk,  taxing  all  the 
costs  against  the  defendant,  whidi  accrued  after  tender  of 
judgment 

6th.  In  declining  to  instruct  the  jury,  without  addition 
or  qualification  as  follows : 

"The  verdict  of  the  jury  in  this  action,  should  secure  to 
the  defendant  compensation  for  all  the  damages  resulting 
from  the  appropriation  of  the  land  sought  to  be  appropri- 
ated, irrespective  of  any  increased  value  thereof,  by  reason 
of  the  proposed  improvement  by  the  plaintiff.'' 
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Upon  the  first  error^  counsel  claim  that,  as  a  jurisdictional 
question,  the  denial  of  the  legal  incorporation  of  the  plaintiff 
should  have  remained  in  the  answer  and  cited  7  Mass.  863 ; 
21  Pick.  535;  1  Bibb.  262;  7  Porter,  37;  6  Monroe,  261;  3 
How.  U.  &  762,  etc, 

.  That  it  was  in  fact  a  plea  in  bar — and  cited  11  Mass-SlS, 
119;  7  Pick.  62;  8  Met  235,  417;  16  Weni  316,  13  K  Y. 
309 ;  etc. 

Upon  the  other  question — counsel  claimed,  that  before 
Bixty  feet  of  laad  in  width  across  the  farm  of  defendant  ooold 
be  rightfully  appropriated,  the  defendant  was  entitled  to  all 
damages  necessarily  resulting  therefrom,  including  expense 
of  fencing,  crossways,  and  the  inconvenient  or  unsightly  con- 
dition in  which  the  remaider  of  the  land  is  left — and  cite 
Qen.  Laws,  pp.  99,  665  and  671. 

.  They  claim  that  the  judgment  of  the  court  appropriates  the 
property,  and  the  compensation  for  the  pr(q[)erty  must  pre- 
cede the  appropriation,  and  that  any  benefits  from  the  rail- 
road are  prospective  and  cannot  be  deemed  oompenaaticm. 

That  the  property  of  which  defendant. has  been  deprived 
is  the  strip  of  land  before  mentioned — an  enclosure  against 
all  other  owners,  persons,  and  animals — the  right  to  use  the 
whole  farm  without  obstruction,  and  without  the  expense  of 
constructing  crossings,  and  without  a  severance,  which 
renders  the  farm  undesirable  and  comparatively  worthless; 
and  that  these  have  all  been  taken,  and  without  compensa- 
tion first  made  therefor. 

They  claim  that  the  court,  by  its  rulings,  denied  to  defend- 
ant the  cost  of  fencing  against  the  railroad,  and  the  judgment 
of  the  court  presumes  the  defendant  has  been  paid  that  cost 

What  damages  are  to  be  assessed  ?  (Redfield  on  Railways, 
pp.  263,  483,  489,  287,  291;  47  Maine,  207;  10  Ini  123; 
31  Cal.  371;  23  Vt  613;  22  111.  222;  15  Ohio,  39.) 

They  claim  an  improper  taxation  of  costs,  against  defend- 
ant 

Mitchell,  Dolph  &  Smith,  for  respondent,  claim:  Ist  The 
defense,  denying  the  incorporation  of  plaintiff,  could  not  be 
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set  up  in  conjunctioii^  with  an  averment  of  the  value  of  the 
land,  or  damages.     (Gten.  Laws,  sec  45,  p.  470.) 

2d  It  was  in  the  nature  of  a  plea  in  abatement  (1  Pet 
387;  4  Wash.  C.  C.  662;  1  Mass.  480;  27  Conn.  282;  44  He. 
49;  89  Id.  671.) 

A  plea  in  abatement  cannot  be  plead  with  a  plea  in  bar. 
(2  Or.  49;  7  Bark  368.) 

Upon  the  second  assignment  of  error,  counsel  claim,  that 
compensation  for  private  property  taken  for  public  use  need 
not  be  made  in  money,  but  may  be  made  in  resulting  benefits, 
(3  Allen,  187 ;  8  Barr.  445 ;  17  Wend.  649 ;  18  Barb.  169, 
etc.) 

That  the  material  inquiry  is,  is  the  property  injured  or 
benefited  ? 

That  the  clause  in  the  statute,  "irrespective  of  any^  in- 
creased value  thereof,''  refers  to  the  strip  of  land  only,  an4 
not  to  compensation  for  resulting  damages  to  other  landj^,  not 
taken. 

The  court  charged  the  jury  that  "neither  the  plaintiff  co* 
defendant  were  required  to  fence  the  lines  of  the  land  sought 
to  be  appropriated,  but  either  party  had  a  right  to  feiioe  whe^ 
business  or  convenience  prompted,''  and  that  such  is  the  law 
in  Oregon. 

They  claim  the  taxation  of  costs  was  in  accordance  with 
law.     (Gten.  Laws,  sec.  511.) 

WiLBOTf,  J.  Appellant  excepted  to  the  striking  out  of  his 
answer  the  denial  of  the  incorporation  of  respondent,  and 
claimed  that^  as  a  denial  to  a  material  allegation,  it  was  not 
a  plea  in  abatement,  and  not  inconsistent  with  our  laws, 
which  gives  to  a  defendant  only  the  right  to  demur  or  an- 
swer— that  it  was  a  plea  in  bar  of  respondent's  right  to  recov- 
er, going  to  the  merits  of  the  action,  and  cited  authorities. 
Appellant  further  claimed  that  in  this  case  it  was  also  a  ju- 
risdictional question,  and  could  not  be  waived  by  the  court. 

Bespondent  claimed  that  such  pleading  is  prohibited  by 
sec.  45,  p.  670;  of  the  Code,  and  that  a  plea  in  abatement 
cannot  be  pleaded  with  one  to  the  merits. 
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We  deem  it  lumecessarj  to  marshal  the  authorities  on  this 
pointy  and  decide  from  them^  either  as  to  the  influence  of  this 
plea  (^  the  nature  of  it  Sufficient  that  many  of  the  authori- 
ties bited  dedaie  it  flf  plea  in  abatement,  and  as  many  more  a 
plea  in  bar.  Our  code  decides  this  question  in  our  view.  Sea 
45,  p.  670,  is  in  these  words :  ''The  defendant  in  his  answer 
may  set  forth  any  legal  defense  to  the  appropriation  of  such 
laiid^ '  or  any  portion  thereof ;  or,  omitting  s^ch  defense,  may 
aver  the  true  value  of  the  land  in  question,  or  the  damage 
resulting  from  the  appropriation  thereof,  or  both."  This 
section  forms  a  part  of  the  law  on  corporations,  and  we  find 
no  difficulty  in  construing  it  to  mean  this  —  legal  defenses 
must  be  pleaded  separately  —  if  plead,  then  issues  of  merit 
cannot  be  joined  with  them.  A  defendant  has  his  choice  to 
eitheir  rely  tipon  a  legal  defense,  or,  choosing  to  omit  that, 
may  plead  value,  or  damages,  or  both.  Evidently  this  plea 
amounted  to  a  legal  defense,  and  defendant  could  have 
relied  upon  it;  but  the  law  plainly  declares,  he  could  not 
first  rely  upon  that,  and  failing,  resort  in  tiie  same  answer 
to  the  merits.  We  think  the  court  below  was  ri^t  in  re- 
quiring defendant  to  select  which  defense  he  relied  upon ;  and 
in  case  he  did  not  so  indicate^  to  strike  out  one  of  them,  and 
there  was  no  error  here. 

The  second  point  in  whidi  error  is  alleged  may,  from  the 
exceptions  taken,  be  expressed  thus:  ''that  the  plaintiff 
below  was  allowed  to  prove  on  trial,  that  the  construction  of 
a  railroad  across  the  land  of  the  defendant,  would  be  of 
more  benefit  than  damage  thereto,  excepting  the  value  of 
the  land  actually  taken  by  plaintiff;"  and  that  the  ooort, 
based  thereon  this  instruction:  "If  the  benefits  to  the  lands 
of  tiie  defendant  are  equal  to  the  damages,  then  all  that  you 
should  assess  is  the  value  of  the  land  taken."  In  the  otm- 
stitution  of  Oregon  in  sec.  4,  art  XI,  is  found  this  provision: 
^o  person's  property  shall  be  taken  by  any  corporation, 
under  authority  of  law,  without  compensation  being  first 
made  or  secured,  in  sndi  manner  as  may  be  prescribed  by 
law."  Under  thb  power  the  legislature  enacted  a  law  relat- 
ing to  corporations,  and  among  its  provisions  are  these:  After 
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stating  that  a  oampany  may  appropriate  lands  for  track,  for 
buildings;  a  right  of  way  over  other  lands  in  oonstmcting 
these,  and  for  side  tracks,  etc,  in  the  latter  part  of  sec  24, 
p.  665,  Qen.  Laws,  there  is  the  following  provision,  *T>ut  no 
such  appropriation  of  private  property  shall  be  made,  nntil 
compensation  therefor  be  made  to  the  owner  thereof,  irre^ 
pective  of  •  any  increased  value  thereof,  by  reason  of  the 
proposed  improvement  by  such  corporation,  in  the  manner 
hereinafter  provided.'*  The  manner  of  procuring  an  assess- 
ment of  Ihe  value  or  damages,  is  found  under  title  HI,  p. 
%70,  and  in  case  the  owner  and  the  corporation  cannot  agree 
upon  the  amount^  the  corporation  may  commence  an  action 
to  estimate  the  same;  and  section  45,  p.  671,  designates 
what  claims  the  owner  may  set  up,  viz:  '^e  true  value  of 
the  land  in  question,  or  the  damage  resulting  from  the 
appropriation  thereof,  or  botL*'  From  these  provisions, 
there  can  be  no  question  as  to  Ae  owner's  right  to  recover 
the  true  value  of  land  appropriated,  in  any  event,  and  Ihe 
respondent  admits  this.  We  think  that  sec  24  is  dedara- 
tory  of  this^  that  the  land  cannot  be  appropriated  until  com- 
pensation therefor  be  made,  or,  in  the  language  of  the 
oonstitation,  secured,  to  the  owner;  and  that  this  compensa- 
tion is  to  be  estimated  irrespective  of  any  additional  value, 
which  may  be  given  to  that  designated  strip  by  any  build- 
ings^ or  other  improvement  which  may  be  put  thereon  by 
the  corporation.  It  does  not  mean  that  the  compensation 
shall  be  estimated  irrespective  of  any  additional  value  given 
to  other  lands  of  the  same  owner,  adjacent  thereto.  The 
compensation  is  secured  by  the  award  of  the  jury  in  view  of 
the  whole  case,  and  by  the  judgment  of  the  court  thereon. 
The  issue  was  properly  submitted  by  the  court  to  the  jury, 
that  the  damages  are  to  consist  of  the  value  of  the  land  ap- 
propriated, irrespective  of  any  additional  value  to  it,  etc, 
and  then,  if  sudi  appropriation  injures  the  other  land  of 
that  owner,  over  and  above  the  benefits  or  additional  value 
of  those  lands,  by  the  improvements  by  the  corporation,  an 
additional  amount  is  to  be  awarded  sufficient  to  cover  such 
excess  of  injury  over  benefit,  etc 

3  Oregon    2S 
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In  this  question  are  involved,  we  think|  fences^  cattle- 
goards  disadvantage  of  crossingi»  and  all  points  of  inocm- 
venienoe  and  expense.  The  main  objection  seems  to  be  that 
this  is  a  compensation  which  cannot  be  tendered  or  paid 
in  advance  of  the  improvement;  but  the  allowance  by  a 
jury  covers  all  these  questions  and  there  can  be  no  damage 
to  other  lands  in  case  the  corporation  fails  to  build  the 
road,  forfeiting  its  charter  and  suffering  the  lands  to  fall 
back  to  the  owner;  in  which  case  he  receives  his  land  again, 
additional  to  the  damages  paid,  or  secured  in  judgment. 

Our  law  does  not  require  that  either  the  corporation  <v 
the  land  owner  shall  build  fences  along  the  track,  but  we 
think  that  is  one  of  the  questions  involved  in  the  issue  sub- 
mitted to  the  jury,  and  we  can  readily  conceive  of  many 
conditions,  where  the  fencing  of  a  track  would  neither  be 
useful  or  ornamental,  and  totally  unnecessary.  It  might  be 
considered  as  damages  received,  or  secured,  under  the  view  of 
this  proposition— if  by  the  locating  and  building  of  a  rail- 
way, the  lands  crossed  by  it  ate  raised  in  value,  a  certain 
amount  per  acre,  it  would,  under  the  construction  of  our  con- 
stitution and  laws,  be  unjust  that  the  owner  of  such  lands 
should  claim  and  receive  compensation  for  all  the  fences  he 
may  or  may  not  be  forced  or  find  convenient  to  build,  all 
ooBt  of  cattle  guards,  of  crossings,  of  all  inconveniences^  and 
say  to  the  company  you  have  increased  my  property  in  value 
so  many  dollars  per  acre,  but  you  shall  not  offset  that  against 
these  inconveniences,  and  I  will  take  the  benefit  in  both  ways.* 
Such  is  not  the  spirit,  or  our  construction  of  the  law — ^roads 
generally  are  laid  out,  and  under  the  provisions  of  the  omsti- 
tution,  damages  only  are  given  for  the  excess  of  injury  over 
resulting  benefits — and  in  other  instances  the  operationa  of 
the  laws  are  in  accordance  with  our  construction.  We  think 
no  error  was  made  here. 

The  third  point  is,  that  the  court  adjudged  oosts^  etc, 
against  appellant  which  accrued  after  the  tender  by  the 
respondent  on  the  twenty-second  of  March;  and  we  think 
there  was  error  in  this.  Section  49,  p.  671,  Gen*  Lawi^ 
provides,  that  all  costs  and  disbursements  of  defendant  shall 
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be  recovered  of  the  corporation,  unless .  the  corporation,  be- 
fore ooxnmenciBg  the  action,  tender  the  defendant  an  amount 
greater  than,  or  equal  to,  that  assessed  by  a  jury — in  which 
case  the  corporation  shall  recover  its  costs,  etc,  of  the  de- 
fendant 

The  tender  in  this  case  was  made  upon  the  day  of  trial 
long  after  the  commencement  of  the  action,  and  no  benefit 
of  tender  under  the  law  accrued  to  the  respondent 

Section  511,  Qeaou  Laws,  cited  by  counsel  for  respondent, 
is  applicable  to  cases  generally,  but  the  special  law  of  cor- 
porations carries  its  special  provision  with  it,  which  latter 
must  govern.  It  was  as  though  no  tender  had  been  made, 
and  we  must  modify  the  judgment  by  reversing  that  allow- 
ance of  costs  to  respondent  In  other  respecta  the  case  stands 
iiffirmed. 


laOBERT  BROWN,  Appellant,  v,  A.  B.  M(X>BE  andD.M. 

FRENCH,  Respondente, 

Appeal  from  Wasco  County. 

Vaxiangb. — ^In  aa  action  on  attachment  bond,  one  aUegation  was,  that 
the  plaintiff  had  actually  contracted  a  sale  of  the  grain,  afterwards 
attached ;  and  the  evidence  rejected  wsa,  that  lie  had  a  conditional 
promise,  that  upon  a  certain  contingency  the  buyers  would  tafee 
the  grain,  and  that  contingency  afterwards  happened.  Held,  with- 
out deciding  whether  the  rejected  evidence  made  out  a  ground  for 
special  damage  or  not,  that  it  was  a  variance  which  the  court 
might  disregard.  Held  also,  that  if  it  was  discretionary  to  admit 
the  evidence,  nothing  short  of  an  abuse  of  discretion  could  be  as- 
signed as  error. 

"Special  Dahaoes. — An  allegation  that  the  plaintiff  could  have  earned 
five  or  seven  dollars  per  day  in  hauling  said  grain  under  proposed 
contract,  is  not  a  sufficient  averment  to  warrant  special  damages 
thereon.  It  does  not  show  that  he  might  not  have  earned  an  equal 
or  greater  amount,  during  the  same  time,  elsewhere. 

This  action  was  hased  upon  an  undertaking  entered  into 
in  a  civil  action  to  procure  a  writ  of  attachment  The  com- 
plaint charges  that  the  attachment  was  unlawfully  issued. 
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and  unlawfully  levied  upon  about  100  bushels  of  oats,  100 
bushels  of  wheat,  800  bushels  of  barley  and  ten  tons  of 
hay — one  half  of  which  belonged  to  plaintiff — ^that  the  prop- 
erty was  detained,  specifying  the  time,  and  the  plaintiff  was 
damaged  thereby  $220.  Several  grounds  for  special  dam- 
ages are  set  forth,  two  of  which  are  stated  as  follows: 
Shortly  before  the  said  levy,  the  plaintiff  made  an  agreement 
with  Bobbins  and  Weaver,  to  take  of  him,  at  Camp  Wataon, 
between  10,000  and  12,000  pounds  of  said  grain,  at  four  dol- 
lars per  hundred  pounds,  in  coin"  which  would  have  yielded, 
after  deducting  freight,  $2.10  per  hundred.  That,  after 
said  attachment  was  discharged,  the  said  plaintiff  Rold 
said  grain  for  $1.62^  per  hundred,  the  highest  price  he 
could  obtain  for  the  same,  and  thereby  sustained  loss  in  the 
sum  of  $52.25.  That  by  means  of  the  said  plaintiff  being 
prevented  from  freighting  the  said  10,000  or  12,000  pounds 
of  grain  to  Camp  Watson  for  Eobbins  and  Weaver,  accord- 
ing to  the  said  contract  iriade  with  them,  the  said  plaintiff 
sustained  ^eat  loss  and  damage,  towit:  damage  in  the  sum 
of  $100.  On  these  points  the  answer  is  as  follows:  '*1he 
price  of  grain  when  the  plaintiff  pretends  to  have  sold  his 
to  Bobbins  and  Weaver  was  about  two  cents  per  pound  and 
no  more,  and  the  amount  agreed  upon  for  the  delivery  of 
grain  at  Camp  Watson  would  not  allow  more  than  two  cents 
per  pound  for  the  grain.  Defendants  deny  that  plaintiff 
had  contracted  his  barley  to  said  Bobbins  and  Weaver* 
The  defendants  deny  that  the  plaintiff  necessarily  lost  any 
time  on  account  of  said  attachment  On  the  trial,  O.  W. 
Weaver,  a  witness,  testified  that  in  July,  1868,  the  plaintiff 
contracted  with  Bobbins  and  Weaver  to  deliver  to  them  at 
Camp  Watson,  130  miles  distant,  100  bushels  of  oats  at 
four  cents  in  coin  per  pound,  and  that  tiiere  was  also  an 
understanding  between  the  contracting  parties,  that  if  the 
United  States  quartermaster  would  receive  from  Bobbins 
and  Weaver  barley  upon  a  contract,  where  Bobbins  and 
Weaver  had  undertaken  to  furnish  oats,  in  that  case,  Weaver 
would  receive  from  the  plaintiff  all  the  barley  which  plaint- 
iff had  raised,   at  four  cents  per  poimd ;   and  that  it  was 
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afterwards  asceTtaiBed,  that  Bobbins  and  Weaver  would 
bave  received  plaintiff's  barley  at  four  cents  per  pound.  On 
motion  of  defendant's  counsel,  this  evidence  was  ruled  out 
Tbe  plaintiff  offered  to  prove  tbat  he  could  have  earned  from 
five  to  seven  dollars  per  day  by  hauling  the  grain  in  question 
to  Caimp  Watson^  and  that  it  would  have  taken  him  about  a 
month  and  eight  or  ten  days  to  haul  it  The  court  refused 
to  admit  the  evidence.  The  judge  instructed  the  jury  that 
the  plaintiff  was  not  entitled  to  special  damages,  because  of 
his  alleged  contract  with  Robbins  and  Weaver;  nor  for  loss 
of  profits,  that  he  mi^t  have  made  in  carrying  the  grain  to 
Camp  Watson.  The  plaintiff  had  a  verdict  and  judgment  for 
$40.50. 

Kelly  £  Beed,  for  the  appell^t 
O.  Hutnasan,  for  the  respondents. 

Upton^  J.  The  plaintiff  appeals  from  a  verdict  and  judg- 
ment in  his  favor  for  an  amount  less  than  that  claimed  by 
him,  and  assigns  as  error: 

1st  The  mjiiig  out  of  evidence  in  re^tioa  to  the  delivery 
of  barley  at  Camp  Watson« 

2d.  Ruling  out  the  plaintiff's  testimony  concerning  the 
profits  he  could  fa»va  made  by  hauling  the  barley  to  Camp 
Watson. 

8d  and  4tfa.    In  instructing  die  jury  on  the  same  points. 

The  first  and  third  assignments  of  error  present  but  one 
point.  Without  examining  the  question  whether  the  facts 
stated  in  the  pleadings  in  regard  to  the  contract  for  the 
delivery  of  barley,  and  its  non-fulfillment,  are  a  suflScient 
foundation  for  special  dama'ges — it  seems,  from  the  record, 
that  the  evidence  rejected  did  not  correspond  with  the  alle- 
gations of  the  complaint  The  allegation  was,  that  the 
plaintiff  had  actually  contracted  to  a  sale  of  the  grain,  but 
the  rejected  evidence  was,  that  he  had  a  conditional  promise 
— ^a  promise,  that,  upon  a  certain  contingency,  the  buyers 
would  consent  to  take  the  grain,  and  that  that  contingency 
afterwards  happened.     If  the  evidence  would   have    laid   a 
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sufficient  foundatian  for  the  special  damages^  it  was  within 
the  discretion  of  the  court  to  disregard  the  variance  between 
the  allegation  and  the  proof.  (Sees.  94  and  95  of  the  Code.) 
But  nothing  short  of  an  abuse  of  that  discretion  could  be 
assigned  as  error  on  appeal— besides  it  is  not  dear  that  the 
facts  oflFered  in  evidence  would  make  a  case  for  special  dam- 
ages. The  second  and  fourth  assignments  of  error  relate  to 
the  special  damages  arising  out  of  the  loss  of  the  business 
v>f  hauling.  The  pleading  is  fatally  defective  upon  this 
point  It  is  not  shown  that  the  plaintiff  was  thrown  out  of 
employment^  or  that  the  five  or  seven  dollars  per  day  that 
he  could  have  earned  with  his  team  in  the  business  of  haul- 
ing was  any  more  than  he  could  have  earned  at  other  busi- 
ness. The  allegations  on  this  point,  if  true,  do  not  show  that 
he  was  specially  damaged  in  this  particular.  (1  Chitty,  PI& 
BS.  395,  398,  399.) 
Judgment  is  affirmed. 


JOSHUA  B.  POOL,  Appellant,  v.  WM.  G.  BUEFUM,  Be- 

spondentk 

Appeal  from  Jackson  Cowdff. 

Wnx,  BxBODTEON  or. — Oonstraotion  givon  to  wetioti  5,  p.  SS6»  of  rt«fe^ 

ute  of  1854,  and  of  seetions  4  and  0,  code,  p.  036. 
Idkic. — ^The  making  by  a  testator  of  his  mark  to  his  wiU  la  a  signing 

of  the  wiU. 
loKM.— If  another  person  signs  the  testator's  name  to  the  will,  irnksi 

it  be  done  fay  the  testator's  direction,  it  was  not  neoessary  for 

that  person  to  state  that  he  "sul^scribed  the  testator's  name." 

The  matter  controverted  in  this  case  was  submitted  to  the 
circuit  court  for  determination  without  action,  under  sec- 
tion 254  of  the  practice  act,  by  a  statement  in  writing,  con- 
taining the  facts.  The  case,  stated  by  the  parties,  shows 
that  James  R.  Pool,  a  brother  of  said  Joshua  B.  Pool,  a 
resident  of  Jackson  County,  in  this  state,  died  in  California, 
October  28,  1868,  leaving  both  real  and  personal  properly 
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in  this  state ;  that  af terwai'ds  an  instrument  was  admitted  to 
probate  in  Jackson  County,  as  the  last  will  and  testament  of 
the;  said  James  R.  Pool,  a  copy  of  which  is  given.  It  is  at- 
tested as  follows:  "In  witness  whereof,  I  have  hereunto  set 
my  hand  and  seal,  this  third  day  of  August,  in  the  year  of 
our  Lord,  one  thousand  eight  hundred  and  fifty-eight. 

hit 

"James  R.  z  Pool. 

mark. 

"Nblson  Walling;  residence,  Polk  County,  O.  T. 
"Thomas  B.  Jackson  ;  residence,  Yamhill  County,  0.  T.f' 
The  case  stated  shows  that  the  name  of  James  B.  Pool  was 
placed  at  the  bottom  of  said  instrument  by  Thomas  B.  Jack- 
son, one  of  the  subscribing  witnesses  above  named,  and  the 
mark  in  said  name  was  made  by  James  B^  himself.  The 
question  submitted  was  whether  the  facts  thus  stated  show  a 
good  execution  of  the  instrument,  as  the  last  will  and  testa- 
ment of  James  R  Pool,  deceased. 

B.  F.  DoweU  and  0.  Jacobs,  for  appellant 

Every  will  shall  be  in  writing,  signed  hy  the  testator,  or  by 
some  one  under  his  direction,  in  his  presence,  and  shall  be 
attested  by  two  or  duore  witnesses,  subscribing  their  names  to 
the  will  in  the  presence  of  the  testator.  (Stat  of  1854,  p. 
355,  sec.  5.) 

Every  man  who  shall  sign  the  testator^s  name  to  any  will 
by  his  direction,  shall  subscribe  his  own  name  as  a  witness 
to  such  will,  and  state  that  he  subscribed  the  testator's  name 
at  his  request     (Code,  p.  936,  sees,  4  and  5.) 

That  a  fair  construction  of  these  two  sections  would  ex- 
clude the  idea  that  a  will  could  be  validly  signed  by  a  mark 
alone. 

A  respectable  minority  of  state  courts  have  decided  that 
a  signing  by  mark  was  not  sufficient  (Eedfield  on  Wills, 
p.  203-205,  note  6.) 

That  the  majority  is  the  other  way.    Can  the  signature  be  | 

treated  as  surplusage,  and  the  mark  in  it  made  by  Pool,  held  ^ 

as  a  sufficient  signature.  (Redfield  on  Wills,  vol.  1,  p.  204 ; 
21  Mo.  lY;20Mo.  266.) 
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/•  jD.  Fay  and  Lansing  Stcmt,^  for  respondent. 

The  act  of  making  a  mark  with  the  intention  of  signing  is 
a  signature  within  the  primitive  and  original  meaning  of  the 
term.  (11  Bur.  L.  D.  466.) 

A  mark  intended  as  a  signature  is  regarded  in  law  as  a 
full  and  complete  signature.  (11  Grten  Ev.  sec.  674;  1 
Sugden  on.  Powers,  381,  etc.) 

Signatures  by  marks  are  treated  as  original  signatures 
(27  Barb.  556;  12  Gush,  832;  13  TJ.  S.  D.  708;  20  U.  S.  D. 
638;  16  B.  Monroe,  102;  Eedfield  on  Wills,  227.) 

Substantial  compliance  with  statute  is  sufficient  (9 
Barb.  200.) 

Upton,  J.  This  appeal  presents  the  question  whether  tlie 
instrument  under  consideration  is  valid  as  a  will,  notwith- 
standing, the  subscribing  witness,  who  wrote  the  decedents 
name,  did  not  state  in  writing  that  he  subscribed  the  testa- 
tor's name  at  his  request. 

Section  4,  code,  p.  936,  provides:  "Every  will  shall  be  in 
writing,  signed  by  the  testator,  or  by  some  other  person  un- 
der his  direction,  in  his  presence,  and  shall  be  attested  by  two 
or  more  coonpetent  witnesses,  subscribing  their  names  to  the 
will  in  the  presence  of  the  testator.'' 

Section  5  provides,  that  "every  person  who  shafl  sign  the 
testator's  name  to  any  will^  by  his  direction,  shall  subscribe 
his  own  name,  as  a  witness  to  such  will,  and  staie  that  he 
subscribed  the  testator's  name  at  his  request"  It  does  not 
appear  by  the  case  presented,  that  the  witness,  Jackson, 
stated  that  he  subscribed  the  testator's  name  at  his  request, 
nor  whether  he  signed  it  "by  his  direction." 

The  case  of  8t.  Louis  Hospital  Association  v.  Williams, 
Admfr.,  19  Mo.  609,  is  cited  in  opposition  to  the  validity  of 
the  instrument  The  statute  of  that  state  is  identical  in 
language  with  sections  4  and  5  above  set  out,  and  it  waa 
said  in  the  course  of  the  argument  that  our  act  concerning 
wills  was  copied  from  a  statute  of  Missouri.  Decisions  in 
other  state  courts,  upon  statutes  in  terms  identical  with  Ofui 
own,  are  of  great  assistance  in  construing  the  language  usee 


Sept  1869]  Pool  v.  Buffum.  441 

whenever  there  is  ambiguity  in  its  meaning.  In  that  case, 
Scott,  J.,  who  delivered  the  opinion,  says:  "The  essential 
words  of  onr  act  correspond  with  those  of  the  statute  29 
Oiarles,  II,  which  relates  to  wills,  the  received  construc- 
tion of  which  is,  that  a  mark  is  a  sufficient  signing,  and  that, 
notwithstanding  the  testator  was  able  to  write.  (1  Jarman, 
69.)  But  when  a  will  is  auth^iticated  apparently,  both  by 
a  mark  and  the  name  of  the  testator,  oar  statute  makes  it 
material  to  ascertain  whedier  the  testator's  name  was  put  to 
the  will  by  his  direction.  It  is  not  necessary  there  should 
be  an  express  direction.  A  direction  may  be  proved  by 
circumstances.  The  finding  of  the  court  is  silent  as  to  this 
nutterial  fact  It  either  did  or  did  not  exist  The  judg- 
ment of  the  court,  being  for  the  will,  would  warrant  the  in^ 
ference,  that  in  its  mind  there  was  no  direction  of  the  testa- 
tor's to  put  his  name  to  the  will,  or  in  other  words^  that  the 
act  was  unauthorized.  We  are  of  the  opinion  that  the  con- 
clusion should  have  been  drawn*  from  Ihe  facts  existing, 
whether  the  act  of  signing  the  te&tator's  name  was  author- 
ized by  him  or  not  It  should  have  been  found  one  way  or 
the  other  by  the  court  trying  the  cause."  *1n  viewing  the  law 
of  a  case,  on  the  facts  found,  it  is  not  the  province  of  this 
court,  from  one  or  more  facts  found,  to  declare  Ihe  existence 
of  another  fact  This  judgment  mnst  then  be  reversed,  in 
order  that  it  may  be  found  whether  the  name  of  tile  testator 
was  written  to  his  will  by  his  direction." 

In  that  case,  the  particular  error  committed  by  the  court 
below,  was  a  failure  to  find  upon  a  question  of  fact  That 
court  heard  the  evidence,  and  was  required  by  law  to  find 
the  facts  from  the  evidence,  and  it  was  held,  that  the  circuit 
court  in  failing  to  do  so,  committed  an  error,  for  which  the 
case  was  sent  back  for  a  new  trial.  In  the  case  before  ns, 
the  parties  stated  the  facts  in  writing.  The  court  below 
had  no  occasion  to  weigh  evidence  or  find  conclusions  of 
fact,  and  could  not  commit  the  error,  for  which  the  judg- 
ment in  that  case  was  set  aside.  That  case  affirms  these 
two  important  positions: 
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1st.  When  the  testator  attests  a  will  by  his  mark,  it  is  a 
sufficient  signing,  and  is  a  valid  mode  of  executing  a  will 

2d.  It  is  not  necessary  for  the  subscribing  witness  to 
state,  that  he  subscribed  the  testator's  name,  ^^at  his  re- 
quest,'' unless  he  signed  it  to  the  wiU,  by  the  testator's  direc- 
tion. 

The  case  above  noted,  and  that  of  Northcutt  v,  NorthctM, 
20  Mo.  266,  are  relied  upon  as  decisive  against  the  validity 
of  the  will  in  this  case ;  but  the  latter  is  entirely  ocmsistent 
with  the  former,  and  places  the  necessity  of  the  '^state- 
ment"  upon  the  statutory  requisition,  making  it  depend 
upon  the  fact,  that  the  signing  was  ^%y  the  testator's 
direction."  In  this  case,  it  is  admitted  that  the  decedent 
made  his  mark;  that  is,  according  to  those  cases,  he  signed 
the  will,  in  the  presence  of  the  two  subscribing  witnesses. 
This  then,  is  a  good  execution  of  the  will^  according  to  the 
opinion  delivered  by  Scott  J.,  unless  it  has  been  rendered 
null  by  ineffectual  attempt  of  one  of  the  subscribing  wit- 
nesses to  make  the  act  still  more  formal  and  condusive. 
The  ease  stated  shows,  that  the  witness  Jackson,  placed  the 
name  of  the  testator  at  the  bottom  of  tiiie  will,  but  does  not 
show  whether  the  act  was  done  by  the  testator's  direction. 
According  to  the  cases  cited  by  the  appellant,  if  it  was  not 
done  by  the  testator's  direction,  it  was  not  necessary  fcnr 
Jackson  to  ^'state  that  he  subscribed  the  testator's  name." 
The  facts  here  stated,  disclose  acts  done,  sufficient  in  them- 
selves to  make  a  valid  will,  if  not  impaired  or  vitiated  by 
other  circumstances  occurring  at  the  time,  and  the  case 
leaves  an  uncertainty,  whether  or  not  such  drcumstanoes 
existed,  or  such  other  acts  were  done,  as  to  render  those, 
which  otherwise  would  have  been  sufficient,  ineffectual  to 
carry  out  the  known  and  admitted  intention  of  the  testator. 

A  technical  right,  when  perfectly  established,  is  as  maeh 
entitled  to  protection  as  any  other  right.  It  is  entitled  to 
the  protection  of  the  law  from  the  fact  that  it  is 
a  right  It  is  the  duty  of  the  court  to  respect  the  rules  of 
positive  law,  whether  technical  or  otherwise;  but  it  is  a 
distinguishing  feature  of  a  technical  right,  that  it  invokes  n*" 
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implications  in  its  favor.  It  is,  therefore,  altogether  just 
and  proper  to  require,  that  one  who  rests  his  cause  upon  a 
pure  technicality  should  himself  be  technically  correct,  and 
be  fortified  against  similar  claims.  In  construing  contracts 
or  wills,  effect  should  be  given  to  the  intention  of  the  parties 
when  ascertained,  if  it  is  possible  to  do  so  without  doing  vio- 
lence to  positive  law. 

The  question  here  is,  whether  the  circuit  court  committed 
an  error  in  upholding  the  instrument  in  question,  as  a  last 
will  and  testament  The  case  stated  omits  one  fact,  which, 
in  the  case  first  above  cited,  was  deemed  material  Without 
that  fact,  that  is,  without  being  informed,  wJiether  writing 
the  testator's  name  was  or  was  not  done  by  his  direction,  it 
is  not  possible  to  say  whether  it  was  or  was  not  the  duty  of 
the  writer  to  do  more  than  was  done.  It  is  not  before  us 
to  say  how  the  case  would  stand  if  issues  were  joined,  and 
the  witness  Jackson  was  produced  to  show  that  the  dece- 
dent did  make  his  mark,  or  did  direct  the  witness  to  write 
his  name.  The  admissibility  of  the  evidence  would  present 
a  very  different  question  from  the  oj^e  before  us.  It  is 
admitted  that  the  decedent  did  m^ke  his  .mark — ^there  is 
no  question  of  admissibility  of  the  evidence  to  prove  the  e^- 
cution.  It  is  settled  by  the  case  as  stated,  that  the  de- 
cedent sought  to  execute  the  instrument  as  his  wiU.  If  the 
decedent  affixed  his  m<ark  to  the  paper,  it  is  a  signing  with- 
in the  meaning  of  the  statute,  as  coi^ystrued  in  cases  from 
Missouri,  without  his  name  being  written  at  the  place  of 
signing.  For  aught  that  appears  in  this  case,  the  writing 
of  the  name  of  the  decedent  by  the  subscribing  witness  may 
have  been  done  while  the  will  was  being  executed,  or  it  may 
have  been  an  independent  or  separate  act,  done  after  the 
instrument  was  cconplete.  It  may  have  been  done  at  the 
decedent's  request,  or  it  may  have  been  done  officiously, 
under  an  erroneous  impression  that  such  a  writing  was  a 
necessary  formality,  and  without  any  direction  from  the 
decedent  If  done  at  the  time  of  making  the  mark  and 
under  decedent's  direction,  it  would  be  a  question  not 
touched  by   any   of  the   cases   cited,   whether   an   act   that 
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amounted  to  a  signing  would  loee  its  efficacy  bj  a  repeated 
sin^in^f  without  the  annotation  required.  If  done  without 
any  direction  from  the  decedent^  the  want  of  the  notation 
would  not  vitiate  the  decedent's  acts.  If  we  are  to  hold 
that  every  one  who  writes  the  testator's  name  by  the  tes- 
tator's request^  is  literally  within  the  statute^  we  include 
every  'case  where  the  testator  takes  no  part  physically  in 
the  act — cases  where  he  cnakes  his  mark  and  another  writes 
his  name;  and  a  class  of  cases  where  the  parly  subscribing 
writes  his  name  in  a  language  or  by  means  of  an  alphabet 
not  in  general  use  in  the  country  where  the  act  is  done, 
and  some  other  person  writes  the  name  in  the  ordinary 
alphabet^  by  way  of  explanation  or  interpretation  of  the 
characters  used  in  the  signature.  In  such  a  case,  the  writ- 
ing of  the  name,  though  perhaps  convenient,  is  not  neces- 
sary to  the  validity  of  the  will,  and  its  being  done  scarcely 
raises  an  inference  whether  or  not  it  was  done  by  the  direc- 
tion of  the  testator,  or  party  signing.  If  one  should  make 
a  last  willy  subscribing  his  name  in  full,  and  another  vnth- 
out  his  request  should  write  the  decedent's  name  again  upon 
the  instrument,  for  any  reason,  either  because  the  name  was 
in  an  alphabet  not  in  common  use,  or  that  through  sickness 
or  for  other  cause,  the  name  was  so  obscurely  written  as  to 
make  some  explanation  desirable,  it  would  not  be  a  ease 
wiiliin  the  piDvision  of  the  statute.  So  in  this  case,  if  the 
mark  is  a  signing,  and  it  is  unknown  whether  the  name  was 
written  at  the  same  time,  or  after  the  occasion  when  the 
mark  was  made,  if  it  is  also  unknown  whether  it  was  done 
under  the  direction  of  the  decedent,  what  presumption  is 
to  be  indulged ;  or  what  is  the  duty  of  the  court  in  the  ab- 
sence of  any  l^al  presumption!  Shall  a  court  without 
proof  assume  that  the  writing  of  the  name  was  done  at  the 
particular  time,  or  under  decedent's  direction,  when  it  is 
obvious  to  the  court,  from  the  agreed  case  here  stated,  that 
such  an  assumption  will  defeat  the  intent  of  the  decedent  t 
If  we  assume  that  the  decedent  knew  the  law,  we  must  see 
that  he  had  no  reason  to  give  such  direction;  and  if  the 
subscribing  witness  knew    the  law,  he  either  received   no 
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such  direction^  or  he  neglected  his  duly,  and  was  guilty  of 
a  wrong  in  not  noting  the  fact  that  ^lie  subscribed  the  tes^ 
tator's  ^  name   at  his  request.'' 

Where  <me  makes  his  mark,  and  another  at  his  request 
writes  the  name,  which  one  signs  !  If  making  one's  mark  is  a 
signing  within  the  law,  it  may  be  doubted,  whether  the 
writing  of  the  name  by  another  at  the  same  time  is  a  sign- 
ing  within  the  meaning  of  the  statute — but  it  is  not  neces- 
sary to  pass  upon  that  question. 

It  does  not  appear  from  the  case  stated  that  the  witness^ 
Jackson,  wrote  or  signed  the  testator's  name  by  hi$  ^treeUon, 
and  it  does  appear  that  the  testator  himself  made  his  mark, 
"^idiidi  is  a  signing  according  to  l2ie  authorities  cited  by  the 
appellant  There  is  enough  in  the  case  stated  to  justify  liie 
circuit  court  in  sustaining  the  will.  On  appeal,  error  will 
not  be  presumed,  but  must  affirmatiyely  appear  by  the  reo* 
ofd. 

The  decree  below  should  be  affirmed. 


*PETEB  A.  WEISE>  AppeUant^  ▼.  8A2inTEL  SMITH,  Be- 

spondent 

Appeal  from  Olachamas  Oouniy. 

VAjnuOM  SnsiJf .— How  far  tha  principles  and  rales  pertaiaing  to  the 
navigation  of  tide  waters  and  large  streams,  are  to  be  applied  to 
fresh  water  streams  above  the  flow  and  ebb  of  the  tide. 

iBDf  .-^Tln  oommon  law  rule,  making  the  ''ebb  and  flow  of  the  tide  tte 
test  of  navigability"  is  not  now  applicable  in  the  United  States. 

IncM. — ^If  a  stream  is  capable  in  its  natural  condition  of  being  profit- 
abl j  used  for  any  kind  of  navigation,  its  use  to  that  extent  is  sub- 
Jeeted  to  tiiie  general  rules  of  law  relating  to  navigation. 

Irnnc. — Such  a  stream,  generally  useful  for  floating  boats,  rafts,  or  logs* 
or  for  any  useful  purpose  of  agriculture  or  trade,  though  it  be 
private  property,  and  not  strictly  navigable,  is  subject  to  the  pub- 
lie  use  aa  a  passage  way. 

Booms.— fiow  far  sneh  streasi  may  be  obstmeted  bj  xmt,  or  by  boomsp 
etc. 

HipABiAN  Rights. — ^The  right,  to  meddle  with  or  touch  npon  the  banks 
of  such  a  stream,  is  founded  npon  necessity. 

*6ee  8  Am.  Rep.  621. 
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Idem.— The  riparian  owner  has  an  absolute  right  to  enjoy  hia  landa, 
.  in  all  proper  ways — the  other  party  has  an  absolute  right,  as  one 
of  the  public,  to  navigate  the  stream — neither  can  justly  deprive 
the  other  of  his  rights  and  their  incidents. 

Trespass. — If  there  had  been  no  necessity  for  faateniig  a  boom  to  plain- 
tiff's land,  that  act  was  a  trespass — ^that  neoessity  was  a  question 
for  the  jury. 

BxASOKABLE  TiicE. — Keeping  such  boom  fastened  too  long  would  be  aa 
obstruction — ^what  was  a  reasonable  time  f or  xemoval  of  boom  la  • 
question  for  the  juiy. 

Th&  complaint  in  this  action  alleges  in  substanoe,  that 
Peter  A.  Weise,  the  plaintiff,  is  the  owner  of  the  land  sitor 
afed  at  the  mouth  of  the  Tualatin  river,  upon  the  southerly 
side  thereof,  and  that  Samuel  Smith,  the  defendant,  plAoed 
a  boom  fast  upon  the  land  of  the  appellant^  and  kept  it  aciofla 
said  river,  to  the  damage  of  the  plaintiff  in  the  sum  of  five 
hundred  dollars. 

The  answer  sets  up  in  substance,  that  the  respondent  waa 
engaged  in  the  businesB  of  floating  saw  logs  in  the  Tualatin 
river,  from  points  on  the  said  river  above  plaintiff's  land,  to 
the  sawmills,  that  are  in  the  vieinit^  of  Oregon  City.  That 
the  Tualatin,  although  a  navigable  stream,  for  the  purpose 
ci  rafting  saw  logs,  cannot  be  used  for  that  purpose  without 
placing  a  boom  where  req>ondent's  boom  was  placed.  That 
placing  said  boom  there  was  necessary,  and  that  the  defend- 
ant had  a  right  to  so  place  it  That  it  was  so  placed  for 
public  use  free  of  charge — that  the  public  had  a  right  to  use 
the  river  for  the  floating  of  logs.  The  evidence  disclosed 
that  the  Tualatin  river,  immediately  above  its  confluence 
with  the  Willamette  river,  that  being  where  the  boom  waa 
placed,  was  for  a  short  distance  navigable  for  large  vessels; 
and  from  a  point  two  or  three  miles  above  the  place  of  the 
boom,  it  was  navigable  for  small  steamboats  up  the  streaon, 
a  distance  of  twenty-five  or  thirty  miles.  That,  although 
for  a  space  of  two  or  three  miles  above  where  the  boom  was 
placed,  the  river  is  not  otherwise  navigable^  yet  saw  logs 
can  be  conveniently  and  profitably  floated  the  whole  distance 
from  the  highest  point  of  navigation,  down  the  Tualatin  river 
into  the  Willamette  nver.  But  owing  to  the  situation  of  the 
confluence  of  these  rivers,  which  is  a  short  distanoe  above 


Sept  1869]  Weisbs  v.  Smith.  447 

the  Willamette  falls,  tmless  a  boom  is  so  placed  as  to  retain 
the  saw  logs  on  their  reaching  the  mouth  of  the  Tualatin, 
the  logs  woi^d  neoessarilj  .be  swept  over  the  falls  by  the 
current  of  the  Willamette,  ,and  thu^  lost.  It  had  been  a, 
practice  of  the  people,  who  were  engaged  in  transporting  logs 
down  that  river,  to  obtain  Ihe  logs  by  means  of  such  a  boom. 
WJiile.  receiving  logs  into  the  boom  its  ppper  end  was  at- 
tached to  a  small  island  in  the  Tualatin^  the  property  of  the 
plaintiff,  from  which  the  line  of  boom  passed  down  the 
Tualatin  to  its  mouth,  and  into  the  waters  of  the  Willamette, 
the  lower  end  curving  south  and  being  made  fi^t  to  the 
bank  of  the  Willamette  south  of  the  n^iouth  of  the  Tualatin. 
When  thus  used  the  line  of  the  boom  intercepted  the  most 
convenient  course  of  the  plaintiff's  skiff,  in  which  he  was 
accustomed  to  pass  to  and  from  Oregon  City,  his. ordinary 
market  place.  The  boom  was  so  constructed  that^when  not 
receiving,  but  merely  retaining  logs,  the  upper  end  could  be 
detached  from  the  island  and  made  fast  to  the  south  bank 
of  the  Tualatin,  in  such  a  manner  as  not  to  leave  the  boom 
in  the  way  of  tite  plaintiff's  skiff.  On  the  occasion  com- 
plained of,  the  defendant  having  attached  the  boom  to  the 

island,  it  remained  in  that  condition  about days.     There 

was  evidence  tending  to  show  that  during  that  time  high 
water  rendered  it  impracticable  to  make  the  change  and 
remove  the  boom'  out  of  plaintiff's  way.  Judgment  was 
rendered  in  favor  of  the  defendant,  and  the  plaintiff  appeals, 
assigning  as  error: 

Ist  Admitting  evidence  to  show  that  plaintiff  had  pre- 
viously permitted  booms  to  be  placed  and  used  in  the  same 
manner  without  objection. 

2d.  In  instructing  the  jury  that  if  the  Tualatin  was 
adapted  to  floating  logs,  and  a  boom  was  necessary  for  that 
purpose,  the  plaintiff's  right  was  subrogated  to  a  reasonable 
use   by  the  public. 

3d.  In  permitting  the  jury  to  determine  whether  the  boom 
was  extended  an  unreasonable  time. 

Wait  (6  Kelly,  for  the  appellant. 


r 
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Johnson  xi  MeCown,  for  the  reapoodenL 


TJpTON^  J.  It  is  conceded  in  tihie  argomenty  th^t,  to  8<Hne 
'extent,  or  for  some  purposes^  the  Tualatin  river  is  a  navi- 
gable stream'  from  its  mouth  to  many  miles  above  the  place 
in  question.  At  the  point  of  alleged  trespass,  or  a  short 
distance  above  it,  the  river  is  not  Qavigable  for  boats,  bat 
for  the  whole  distance,  the  strei^m  is  available  aa  a  means 
of  conveyance  for  saw  logs.  One  of  the  circumstances 
set  up  by  the  plaintiff,  as  a  basis  for  additional  damages,  is 
that  immediately  at  the  place  where  the  boom  was 
stretched,  the  plaintiff  had  occasion  to  zmvigate  the  river  with 
his  skiff;  and  that^  by  the  alleged  wrongful  acts  of  the  de- 
fendant, that  navigation  was  interrupted.  The  chief  inquiry 
and  point  in  issue,  touches  the  relation  and  liabilities  exist- 
ing between  riparian  proprietors,  and  persons  using  the 
stream,  for  purposes  connected  with  navigation.  It  is 
necessary  to  consider  how  far  the  principles  and  rules  that 
have  been  applied  to  affairs  pertaining  to  the  navigation  of 
tide  waters  and  large  streams^  capable  of  floating  ships  of 
commerce,  are  to  be  applied  to  streams  like  the  one  under 
consideration.  While  it  is  conceded  by  the  appell^t,  that 
the  Tualatin  river  is  to  a  certain  extent  navigable,  it  is 
claimed  that  is  is  ''a  fresh  water  stream  above  the  ebb  and 
flow  of  the  tide/'  and  hence  the  rules  applicable  to  arms  of  the 
sea,  and  great  rivers,  where  the  tide  ebbs  and  flows^  are  not 
applicable  here. 

It  may  be  considered  jthe  settled  law  of  the  United  Statea^ 
that  so  much  of  the  doctrine  of  the  common  law  of  England, 
as  made  the  ebb  and  flow  of  the  tide  a  test  of  navigability, 
is  not  now  applicable  in  the  United  States.  On  the  con«- 
trary,  the  maxim-  of  Lord  Mansfield,  ^'out  of  the  fact  arises 
the  right,"  is  applied  by  the  courts  of  this  country.  {Mor^ 
gan  v.  King,  85  N.  Y.  464;  Jones  v.  Pettibone,  2  Wis.  308.) 

It  is  held  more  rational  to  determine  the  question  of 
navigability  or  unnavigability  of  a  stream,  from  the  fact  of 
navigation  or  otherwise,  than  from   a   circumstance  wiiioh 
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may  or  may  not  loe  oondusive  evidence  of  its  navigability. 
(People  V.  Canal  Appraisers,  83  N.  T.  472.) 

The  case  jnst  cited^  is  u  veiy  full  and  thorough  exposition 
of  the  test  of  navigability^  and  it  is  more  than  inferable, 
from  the  reasoning  in  that  case,  and  in  the  nxnmeroas  Ameri- 
can cases  there  cited,  that  if  a  stream  is  in  fact  capable,  in 
its  natural  condition,  of  being  profitable  used  for  any  kind 
of  navigation,  its  use  is  to  that  extent  subjected  to  th6 
general  rules  of  law  relating  to  navigation,  applicable  to  th6 
circumstances  of  the  case.  The  large  amount  of  lumb^ 
business  done  in  tihie  state  of  Maine,  has  undoubtedly  led  the 
courts  of  that  State  to  give  great  consideration  to  the  par- 
ticular subject  involved  in  this  case,  and  they  hold  to  the 
same  rules  on  the  subject  of  the  use  of  small  streams,  that 
are  announced  in  the  case  last  cited.  A  stream,  which,  in 
its  natural  condition,  is  capable  of  being  commonly  and  gen- 
erally useful  for  floating  boats,  rafts  or  logs,*  for  any  usefdl 
purpose  of  agriculture  or  trade,  though  it  be  private  proper^ 
ty,  and  not  strictly  navigable,  is  subject  to  the  public  use 
as  a  passage  way.  (Brown  v.  Chadboume,  81  Maine, — ;  42 
Maine,  558.) 

"Though  the  adaptation  of  the  stream  to  such  use  may  not 
be  continuous  at  all  seasons,  and  in  all  its  conditions,  yet  the 
public  right  attaches  and  may  be  exercised  whenever  oppor- 
tunities occur."  (Id.)  **When  a  stream  is  inherently  and  in 
its  nature  capable  of  being  used  for  the  purposes  of  com^ 
merce,  for  the  floating  of  vessels,  boats,  rafts  or  logs,  the 
public  easement  exists,  notwithstanding  it  may  be  necessary 
for  persons  floating  logs  ^to  use  its  banks/'  (Id.)  '*The 
Penobscot  river  above  the  tide  is  not  a  navigable  stream,  tech- 
nically speaking,  although  a  highway,  floatable  for  boats, 
rafts  or  logs,  and  as  such,  subject  to  the  public  use.'*  (Veazie 
V.  Dwinell,  50  Maine,  479.) 

"No  person  has  a  right  to  permanently  obstruct  the  chan- 
nel of  such  stream  by  a  boom  across  it,  though  he  may  dc 
so  temporarily,  if  necessary  for  the  useful  navigation  of  the 
stream.''     {Davis  v.  Winslow,  51  Maine  264.) 

3  Oregon — 29 
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The  oaurt  in  this  case  remarks:  ^'What  is  reasonable 
nse^  or  dne  nse,  depends  in  every  case  on  the  subject  matter, 
to  which  the  case  is  to  be  applied,  and  the  circumstances  at- 
tending the  subject  matter  at  the  time/'  Every  person 
has  an  undoubted  right  to  use  a  public  highway,  whether 
upon  land  or  water,  for  all  legitimate  purposes  of  trade  and 
transportation,  and  if  in  doing  so,  while  in  the  exercise  of 
ordinary  care,  he  necessarily  and  unavoidably  impede  or 
obstruct  another  temporarily,  he  does  not  thereby  become 
a  wrong  doer;  his  acts  are  not  illegal,  and  he  creates  no 
nuisance  for  which  an  action  can  be  maintained.  If  we 
concede  the  correctness  of.  the  reasoning  in  the  above  eases, 
it  follows,  that  upon  ^^a  stream  capable  of  being  conunonly 
and  generally  useful  for  floating  boats,  rafts  or  logs,  for  any 
useful  purpose,"  and  consequently  ^'subject  to  the  public 
use  as  a  passage  way,"  the  persons  lawfully  using  it  can 
invoke  in  their  favor  all  general  rules  of  navigation  that  are 
in  the  nature  of  things  applicable  to  the  particular  dream- 
stances  and  kind  of  navigation.  How  far,  then,  may  one, 
who  has  an  undoubted  right  to  navigate  the  stream,  meddle 
with  or  touch  upon  the  bank  of  the  stream,  which  is  private 
property  ?  Whatever  he  has  is  founded  upon  necessity.  If 
he  has  a  right  to  meddle  with  the  bank,  it  is  only  an  inci- 
dental one.  Although  the  riparian  owner  has  an  absolute 
right  to  enjoy  his  land,  in  all  proper  ways,  the  adverse  party 
has  an  absolute  right,  as  one  of  the  public,  to  navigate  the 
stream.  "NTeither  one  can  justly  deprive  the  other  of  his 
rights.  If  the  riparian  proprietor  could  deny  the  navigator 
the  right  to  come  to  land,  in  a  case  where  the  business  of 
navigating  could  not  be  performed,  without  the  privilege  of 
landing,  he  could  deny  all  use  of  the  stream.  He  would 
thus  overturn  all  that  was  contended  for  and  adjudged  in 
the  cases  above  cited.  While  it  is  beyond  question  that  the 
riparian  owner  is  entitled  to  be  protected  from  any  un- 
necessary intrusion  on  his  premises,  it  is  equally  certain 
that  he  cannot,  solely  for  the  maintenance  of  an  abstract 
right,   or  an  exclusive   possession,  deny   to   the   public  the 
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right  of  navigation.  He  takes  his  title  subject  to  this  right 
vested  in  the  public. 

If  there  had  been  no  rifioessity  for  fastening  the  boom  to 
the  plaintiff's  land,  the  act  of  fastening  it  would  have  been 
a  trespass^  for  which  the  plaintiff  ought  to  recover  nominal 
damages  at  least;  but^  if  the  act  was  necessary  in  order  to 
enable  the  plaintiff  to  exercise  a  right  of  navigation,  no 
cause  of  action  would  lie  for  a  bare  intrusion,  which  worked 
no  appreciable  damages.  Whether  the  necessity  existed 
was  a  question  for  the  jury. 

It  was  said  in  argument  ^'the  respondent  claims  the  right 
to  obstruct  the  river  as  a  public  right''  I  think  this  was 
stating  the  respondent's  claim  too  strongly;  he  claimed  the 
right  to  attach  his  boom  as  a  public  right,  and  as  necessary 
in  order  to  use  the  stream,  and  it  is  true  that  the  boom  if  kept 
attached  too  long  became  an  obstruction,  but  he  sought  to  ex- 
cuse his  act  of  leaving  the  boom  attached  a  considerable  time 
upon  the  plea  that  an  unexpected  rise  of  water  rendered  it 
impossible  to  detach  it  sooner.  If  he  had  a  right  to  extend 
the  boom  to  catch  the  logs,  he  of  course  had  a  right  to 
keep  it  extended  a  reasonable  time  for  that  purpose.  The 
question,  what  was  a  reasonable  time  for  the  removal  of  the 
boom  was  a  question  of  fact,  and  was  properly  left  to  the 
jury.  The  record  does  not  disclose  that  the  plaintiff  was  in- 
jured, by  admitting  proof  that  the  plaintiff  had  permitted 
booms  to  be  placed  on  his  land  on  previous  occasions  or 
that  the  court  erred  in  that  particular;  for  ought  that  ap- 
pears by  the  record,  it  may  have  been  properly  offered  in 
mitigation  of  damages. 

Judgment  should  be  affirmed. 
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BOWEN  &  CHAMBEES,  Kespondents,  t.  Wit  EMMER- 

SON,  Appellant 

Appeal  from  Baker  County. 

FvujttKO, — ^In  an  action  for  money  due  upon  a  eontraet,  facts  thoiild 
be  stated  showing  that  a  contract  existed  between  the  parties,  and 
that  it  has  been  broken. 

Ideic. — ^The  complaint  should  state  the  promise  and  the  consideration, 
or  facts  from  which  a  promise  or  undertaking  upon  a  sufficient 
ccmsideration  is  necessarily  inferred;  and  it  should  state  facta 
showing  that  the  time  of  payment  has  expired,  or  should  show  ia 
what  respect  the  contract  has  been  broken. 

DncuxBEft. — ^The  objection  "that  the  complaint  does  not  state  facta 
sufficient  to  constitute  a  cause  of  action,"  is  not  waived  by  lalim 
to  demur. 

The  facts  are  stated  in  the  opinion  filed. 
Kelly  h6  Beed,  for  appellant 
L.  0.  Stems,  for  respondent 

IJfton^  3,  The  objection,  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action,  ia  not 
waived  by  failing  to  demur.     (Code,  sec.  70.) 

The  complaint  states  that,  ^'on  or  about  the  eighteenth 
day  of  February,  1868,  plaintiffs  sold  and  delivered  to  the 
defendant  4,000  lbs.  of  flour,  and  that  the  same  was  worth 
$212."  It  does  not  show  that  the  defendant  undertook  or 
became  obligated  to  pay  for  the  flour  within  a  designated 
time,  or  within  a  reasonable  time,  or  when  requested;  nor 
that  the  time  of  payment  had  arrived  before  the  commence- 
ment of  the  action.  For  aught  that  appears  from  the  fads 
stat.ed,  the  property  may  have  been  sold  on  credit,  the  time 
of  which  has  not  yet  expired ;  or  it  may  have  been  sold  and 
delivered  to  the  defendant  upon  the  request  and  credit  of 
another,  with  a  full  understanding  that  the  defendant  was 
not  to  pay  for  it  It  is  assumed  in  argument  that  complaints 
like  the  one  under  consideration  are  sustained,  by  adjudiea* 
tions  in  other  states,  under  codes  similar  to  ours;  and  par- 
ticular reference  is  made  to  the  state  of  New  Yoric     A 
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careful  ezainination  of  the  cases  dted  in  sappcHrt  of  this 
proposition  will  show  that  it  is  not  correct  The  decisions 
in  some  of  the  cases  are  based  on  special  statutory  provisr 
ions  not  contained  in  our  code.  For  an  instance,  the  code 
of  New  Torl^  sec  169,  provides,  that  **in  an  action  or  de- 
fense, founded  upon  an  instrument  for  the  payment  of 
money  only,  it  shall  be  sufficient  for  a  party  to  give  a  copy 
of  the  instrument,  and  to  state  that  there  is  due  to  him 
thereon,  from  the  adverse  party,  a  specified  sum  which  he 
daims."  Precedents  are  found,  following  the  statute, 
which  do  not  state  facts  only,  but  state  conclusions.  The 
same  is  true  of  other  special  provisions  of  statute.  Cases 
predicated  upon  special  provisions  not  contained  in  our 
code,  furnish  but  little  assistance  in  this  investigation. 
Fortunately,  our  code  contains  but  few  special  provisions 
on  the  subject  of  pleadings  that  amount  to  a  departure  from? 
the  general  rule,  that  the  complaint  shall  contain  a  plain 
and  concise  statement  of  the  facts  constituting  the  cause  of 
action.  Attempts  to  simplify  by  making  special  provision 
for  particular  cases,  or  classes  of  cases  tend  to  complicate 
the  system  and  to  confuse,  rather  than  simplify,  the  prao< 
tioe.  They  are  generally  a  means  of  annoyance  to  the 
practitioner,  and  of  delay  and  expense  to  parties.  Every 
experienced  pleader  knows  that  there  is  nothing  more  diffi- 
cult to  the  young  practitioner,  or  that  taxes  more  the  mem- 
ory of  those  who  have  experience,  than  to  be  compelled  to 
conform  to  special  statutes  in  pleading.  Some  of  the  cases 
cited  purport  to  be  based  upon  the  general  rule.  The  most 
prominent  among  them  is  that  of  Allen  v.  Patterson.  (3  Seld. 
476).  The  opinion  in  that  case,  it  must  be  conceded,  is 
quite  out  of  the  general  current  of  authority,  and  it  is  diffi- 
cult to  reconcile  it  with  the  numerous  decisions  in  the  same 
state,  that  announce  and  reiterate  the  rule,  that  the  code 
requires  facts  to  be  stated,  and  not  the  conclusions  that 
result  from  the  facts.  The  opinion  assumes,  without  ail- 
ment and  without  citing  any  authority  relating  to  the  con- 
struction of  any  modem  code,  that  the  statement,  that  the 
defendant  is  indebted  to  the  plaintiff  in  a  certain   sum,   is 
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die  statement  of  a  f  act,  and,  with  eqnal  brevity,  it  reverses 
the  l(mg  settled  rule,  that  ^'if  the  meaning  of  the  vi^rds  be 
equivocal,  they  shall  be  construed  most  strongly  against 
the  party  pleading  them/'  The  statement  that  the  defend- 
ant is  indebted  to  the  plaintiff,  is  substantially  the  conclu- 
sion to  be  found  by  the  jury  at  the  end  of  the  investigation. 
(Lienan  v.  Lincoln,  2  Duer.  670 ;  Drake  v.  Coekraft,  4  E.  D. 
Smith,  34 ;  Seely  v.  Engell,  17  BarK  530 ;  Levy  v.  Bend,  1 
E.  D.  Smith,  169.) 

It  is  not  necessary  in  this  case  to  determine  to  wbat  ex- 
tent the  case  of  Allen  v.  Patterson  should  be  considered  law, 
because  the  complaint  in  this  case  does  not  show,  by  stating 
either  facts  or  conclusions^  that  the  defendant  is  indebted. 
The  case  of  Farron  v.  Sherwood  (3  Smith,  229)  states  tiie 
following  rule,  whidi  seems  entirely  ocmsistent  with  the 
enactments  of  the  Code :  '^t  was  not  necessary  to  state  in 
terms  a  promise  to  pay,  it  was  sufficient  to  state  facts  show- 
ing the  duty  from  which  the  law  implies  a  promise."  A  fault 
with  the  complaint  in  this  case  is  that  it  neither  states  a 
promise  to  do  any  certain  act  at  any  specified  time,  nor 
states  facts  from  which  a  duly  to  do  so  necessarily  arises; 
or  from  which  a  promise  is  necessarily  inferred.  It  is  not 
probable  that  any  method  of  pleading,  in  actions  for  money 
due  upon  contract,  will  ever  be  discovered,  that  is  more 
simple  and  easy  in  practice,  or  better  calculated  to  apprise 
the  court  and  the  parties  of  the  grounds  and  nature  of  the 
action,  or  more  likely  to  leave  a  clear  and  concise  record  of 
what  has  been  done,  than  that  which  is  now  prescribed  in 
the  code.  !N'otwithstanding  this  conceded  truth,  we  some- 
times (meet  with  pleadings  in  this  class  of  actions  that 
neither  conform  to  the  common  law,  nor  to  the  require- 
ments of  the  code.  In  actions  for  money  due  on  contract, 
the  comimon  law  required  a  concise  statement  of  the  facts,  and 
in  some  particulars,  the  employment  of  technical  language — 
the  code  requires  a  plain  and  concise  statement  of  the  facts. 
In  other  words,  the  coinmon  law  required  the  facts  to  be 
stated  concisely,  and  sometimes  in  technical  language;  the 
code  requires  the  facts  to  be  stated  concisely  and  in  plain. 
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or  ordinary  language.  In  ibis  class  of  actions^  the  pleader 
is  required  to  state  the  facts,  that  show  that  a  contract  exf 
isted  between  the  parties,  that  it  has  been  broken,  and  in 
what  particular,  and  the  amount  of  damages  the  breach  has 
caused.  Facts  only  nrast  be  stated,  as  contradistinguished 
from  the  law,  from  aignment,  from  conclusions,  and  from 
the  evidence  required  to  prove  the  facts.  (Coryell  v.  Cam, 
16  Cal.  671.) 

The  complaint  does  not  in  this  case  state  facts  sufficient 
to  constitute  a  cause  of  action. 

Judgment  should  be  leversed. 


J.  S.  FELGER  and  WILLIAM  PEAKSOIT,  Bespondents^ 
V.  F.  E.  ROBINSON  and  W.  F,  HERNDON,  Appel- 
lants* 

Appeal  from  Berdon  County. 

QoMFLMm. — ^Ab  an^gatloB  tbat  Mary't  li^r  was  declared  nayigable 
for  fioatiog  logs  *  *  from  Metsger^s  miU  to  the  farm  of  Wil- 
liam Wood  *  *  and  said  logs  were  floated  on  said  stream  withiii 
said  points,  does  not  contain  any  claim  of  right  to  float  logs  over 
and  past  the  dam  at  said  mill. 

CoNSTBucnoN. — ^The  right  to  float  logs  between  certain  points  would 
not  Justify  their  doing  damage  at  the  terminus. 

NAViGABnjTT  or  Stbeamb. — ^Any  stream,  on  whose  waters  logs  and  tim- 
ber can  be  floated  to  market,  is  navigable,  and  is  a  public  highway 
for  that  purpose. 

Idbic — ^It  is  not  necessary  that  the  stream  should  be  so  available  during 
the  whole  year  to  constitute  it  a  navigable  stream. 

Thx  complaint  in  this  case  aUeges  that  the  plaintifFs  are 
the  owners  of  the  xeal  estate  described  therein,  and  that 
Mary's  river,  in  its  natural  course,  flows  through  the  same, 
and  is  not  a  navigable  stream ;  and  that  plaintiffs  are  the 
owners  of  a  dam  and  mill  on.  said  premises^  which  said  mill 
has  been  used  by  plaintiffs  and  their  assignors  for  many 
years. 

That  on  the  first  of  January,  1869,  the  defendants  put 
into  the   said   stream,    above  plaintiff's  daxn^   drift  wood. 
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tunbet  and  logs,  \7hich  floated  down  npon  ibe  dam  and  de- 
stroyed it^  and  made  it  luteless,  and  that  the  mill  was  there- 
by rendered  nsetesa  for  about  a  month.  There  are  other 
allegations  in  the  complaint^  with  a  view  to  charging  conse- 
quential damages,  but  thej  are  not  material  to  the  decision 
of  the  case  in  this  court  The  answer  denies  every  material 
all^ation  in  the  complaint^  and  then,  by  way  of  new  matter 
alleges^  that  Mary's  river  is  a  navigable  stream,  being  made 
so  by  the  action  of  the  Board  of  County  Commissioners  of 
Benton  county,  about  the  year  1856,  in  pursuance  of  a 
general  law  of  the  then  territory  of  Oregon.  The  answer 
also  sets  up  as  a  defense,  that  said  stream  has  been  used 
for  twenty  years,  for  the  purpose  of  floating  logs  down  the 
same,  by  the  inhabitants  of  the  county,  without  objection, 
and  ihat^  therefore,  the  pul^lic  have  acquired  a  right,  to 
liamgkbB,  the  same  for  that  purpose,  by  prescription.  To 
this  answer  the  plaintiffs  demurred,  and  the  court  below 
sustained  the  demurrer  to  those  parts  of  the  answer,  which 
set  up  the  right  to  navigate  said  stream,  under  the  authority 
acquired  by  the  action  of  the  Board  of  County  Comniis- 
sioners  of  Benton  coun^,  and  the  right  by  prescription,  to 
which  ruling  ezcepticm  was  duly  taken.  The  case  then  went 
to  trial  on  the  ise^es  raised,  between  the  ccmplaint  and  an- 
swer, and  the  question  as  to  whether  the  stream  was  navigable 
or  not,  was  left  to  the  jury,  and  the  jury  found  a  general 
verdict  for  the  plaintiffs. 

Thayer  J  Bumstt  A  Strahan,  for  appellanta 

What  defenses  may  be  set  up.    (Code,  p.  157,  see.  78.) 

Legislative  bodies  may  declare  streams  navigable^  and 
tbeir  action  will  not  be  sli^tly  regarded.  (Session  Acts  of 
1866,  p. ;  18  Barb.  277.) 

The  acts  of  the  Territorial  L^slatore,  unless  disproved 
by  Congress,  are  binding.  (Organic  Act ;  Laws  of  Oregcn, 
p.  80,  sec.  6.) 

Under  such  act  of  the  Legislature,  the  County  Commb- 
sioners  rightfully  declared  Mary's  river  a  navigable  stream, 
and  appellants  had  a  right  to  float  logs  there. 
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Shores  of  navigable  streams,  and  the  soil  under  the  stream 
belong  to  the  State  as  sovereign,  and  the  public  have  an  ease- 
ment therein,  or  right  of  passage,  as  a  highway.  (8  Kent 
Com,  427;  8  How.  U.  S.  212;  81  Maine,  9.) 

Chenawith  A  Williams^  for  respondents. 

The  answer  showed  no  prescriptive  right  (Aug.  on 
Hoghways^  102.) 

No  act  of  the  Legislature  can  authorize  County  Commifir 
sioners  to  take  private  lands  without  compensation.  (6 
Cow.  586;  6  Barb.  S.  C.  It  266;  17  Johns.  195.) 

Legislation  cannot  interfere  with  the  primary  disposal  of 
the  soiL  (Organic  Act;  Laws  of  Oregon,  p.  70,  sec.  6;  pi 
76,  sec  14.) 

BoiBB^  C.  J.  The  main  questions  for  diis  court  to  deter- 
mine, are  1st,  was  the  ruling  on  the  dCTiurrer  correct  The 
allegation  in  the  answer  is>  ''that  said  Mary's  river  was 
duly  declared  navigable  for  the  purpose  of  floating  logs  bj 
the  Board  of  County  ConunissionerB  of  the  county  of  Ben- 
ton, *  *  *  in  pursuance  of  law,  eta,  from  said  Metx- 
ger's  mill  (the  mill  in  question),  to  the  farm  of  Wm.  Wood 
in  King's  valley,  said  county,  etc.,  and  said  logs  were  floated 
OIL  said  stream,  within  said  points**'^ 

There  is  no  allegaticn  that,  by  said  declaration  of  navi- 
gability, defendants  were  authorized  to  float  saw  log»  over 
and  past  said  dam,  and  the  damage  complained  of  is,  that 
the  logs  broke  said  dam,  and  thereby  caused  the  injury 
complained  of.  The  right  to  float  logs  between  certain 
points,  would  not  justify  their  doing  damage  at  the  ter- 
nunusL  The  same  reasoning  would  dispose  of  the  second 
pointy  provided  there  was  a  ri^t  by  prescription  between 
the  same  points,  for,  in  the  parts  of  the  answer  affected  by 
the  ruling  on  the  demurrer,  navigability  is  only  claimed  be- 
tween Metzger's  mill  and  Wood's  farm,  so  we  think  the  rul- 
ing on  the  demurrer  can  be  sustained. 

But  the  view  which  we  have  taken  of  the  case  renders 
these  parts  of  the  answer  immateriaL  We  hold  the  law  to 
be,  diat  any  stream   in  this  state  is  navigable,  on  whose 
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waters  logs,  or  timbers  can  be  floated  to  market^  and  that 
they  are  public  highways  for  that  purpose;  and  that  it  is 
not  necessary  that  they  be  navigable  the  whole  year  for  that 
purpose  to  constitute  them  such.  If  at  high  water  they 
can  be  used  for  floating  timber,  then  they  are  navigable; 
and  the  question  of  their  navigability  is  a  question  of  fact^ 
to  be  determined  as  any  other  question  of  fact  by  a  jury. 
Any  stream  in  which  logs  will  go  by  the  force  of  the  waier 
is  navigable.  Such  is  the  rule  in  Maine,  where  small  streams 
are  used  to  great  advantage  in  bringing  logs  from  deep  forests 
to  places  convenient  for  use.  {Moor  v,  Veazie,  32  Maine, 
343;  Treat  v.  Lord,  42  Maine,  552;  Brown  v.  Sco field,  8 
Barb.  S.  C.  R  243.) 

Such  is  now  the  settled  law  in  those  states  that  have  ad- 
judicated this  question.  And  we  think  it  the  rule  that  best 
accords  with  common  sense  and  public  convenience,  for 
these  rapid  streams,  penetrating  deep  into  the  mountains, 
are  the  only  means  by  which  timber  can  be  brought  frooif 
these  rugged  sections,  without  great  labor  and  expense;  and 
by  their  use  large  tracts  of  timber,  otherwise  too  remote  or 
difficult  of  access,  can  be  rendered  of  great  value,  as  the 
country  shall  grow  and  timber  become  scarce.  The  ques* 
tion  as  to  whether  the  legislature  has  authority  to  declare  a 
stream  navigable,  is  not  material  here;  There  is  no  doubt 
but  the  legislature  has  the  authority  to  regulate  the  naviga- 
tion of  these  streams,  and  make  provisions  for  passing  dams 
and  booms,  and  it  will  undoubtedly  express  its  authority  in 
this  respect,  as  this  matter  shall  assume  more  importance. 
As  there  is  nothing  befon3  the  court  in  this  case,  except  the 
ruling  of  the  court  on  the  demurrer  to  the  complaint,  the 
court  does  not  have  before  it  the  merits  of  the  case,  to  ascer- 
tain on  what  grounds  the  verdict  was  found,  or  whether  in 
fact  the  jury  considered  the  question  of  the  navigability  of 
Mary's  river,  and  we  are  not  at  liberty  to  go  beyond  the 
r6cord;  but  I  will  here  say,  that  if  Mary's  river  is  capable 
of  floating  logs  from  along  its  bank  to  the  Willamette  river, 
or  to  mills  on  its  own  banks,  then  it  is  a  navigable  stream. 

The  judgment  below  vrill  be  affirmed. 
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W.  H.  and  JOS.  DELAY  and  LANSING  STOUT,  Appel- 
lants, V.  W.  W.  CHAPMAN,  AdminiBtrator,  Be- 
spcHident. 

Appeal  from  Multnomah  County. 

DodTATioN  Law.— ^HsiBB. — Under  the  donation  law  of  1850,  npoa  the 
death  of  a  settler  upon  public  lands  before  the  expiration  of  four 
years  continued  residence,  etc.,  all  Ma  right  in  such  lands  descend 
to  his  heirs,  named  in  such  law;  and  proof  of  compliance  with  the 
requirements  of  that  law  up  to  the  death  of  the  settler,  entitles 
those  heirs  to  the  patent  for  the  land;  and  such  proof  must  be 
made  bj  those  heirs,  or  some  one  for  them. 

Idem. — ^The  right  of  such  settler  in  such  lands  at  his  death  was  not  an 
absolute  fee— dt  was  an  estate  which  he  could  not  convej  or  en- 
cumber by  contract  or  deyise,  and  was  not  available  to  his  cred- 
itors, and  not  subject  to  his  debts  in  any  way ;  and  this  is  the  estate 
which  under  that  law  is  cast  upon  the  heirs. 

Idkm. — ^EEeibship. — ^PtmcHASE. — Before  a  patent  can  issue  in  such  a 
case,  the  heirs  must  make  the  proofs  required— they  must  get  the 
fee  by  their  own  act;  and  such  an  obtaining  is  by  purchase,  and 
not  by  descent. 

Idem. — ^The  patent  gives  to  them  a  different  estate  from  the  one  pos- 
sessed by  their  ancestor.    They  can  encumber,  alien  or  devise  it. 

Administratob. — In  the  estate  thus  acquired,  or  to  be  acquired,  by  the 
heirs  by  purchase,  the  administrator  has  no  right  or  interest,  and 
in  this  case  has  no  right  to  defend  the  action. 

This  was  originally  an  action  at  law  brought  by  the 
plaintiffs,  who  are  appellants  here,  to  recover  possession  of 
certain  lands  patented  by  the  United  States  to  the  heirs-at- 
law  of  Joseph  and  Sarah  Delay,  deceased.  The  defendant, 
as  administrator  of  the  estate  of  James  L.  Loring,  filed  an 
answer  in  equity,  defending  as  such  administrator,  and  set- 
ting up  that,  under  the  donation  law,  the  patent  should 
have  been  issued  to  the  heirs-at-law  of  the  said  Loring, 
who,  in  his  life  time,  claimed  the  premises  under  the  law 
aforesaid,  and  who  died  in  January,  1863,  and  praying  that 
the  patent  might  be  canceled.  The  appellants  having  filed 
a  replication  it  was  tried  on  the  issue  thus  made  and  the 
evidence  of  the  parties,  and  a  decree  rendered  in  favor  of 
the  defendant  in  accordance  with  the  prayer  in  his  answer 
contained.  From  this  decree  the  plaintiffs  appeal  to  this 
court     The  evidence  adduced  shows,  that  James  L.  Loring, 
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on  the  twelfth  day  of  April,  1852,  filed  in  the  office  of  the 
surveyor  general  of  Oregon  notice  of  settlement  upon  the 
land  in  question,  under  the  act  of  Congress,  approved  Sep- 
tember 27^  1850,  granting  donations  to  settlers  upon  public 
lands,  and  on  the  twentieth  day  of  April,  1852,  made  his 
proof  as  required  by  the  act;  and  that  in  the  month  of  Jan- 
uary, 1863,  Loring  died,  before  completing  the  four  years 
residence,  etc  On  the  third  of  February,  1853,  letters  of 
administration  were  issued  upon  the  estate  of  deceased  to 
the  defendant  Four  years  after  the  death  of  Loring,  March 
10,  1857,  the  administrator  made  final  proof  of  the  settle- 
ment of  deceased.  Before  the  death  of  Loring,  Joseph 
Delay  and  his  wife,  claiming  that  Loring  had  abandoned 
the  claim-,  settled  upon  the  land  in  controversy,  and  made 
the  necessary  proofs  of  compliance  with  the  act  of  Septem- 
ber 27,  1850.  It  appears  by  the  evidence,  that  after  a  con- 
test between  Chapman,  as  administrator,  and  the  Delays 
concerning  the  land,  a  patent  was  directed  to  be  issued  to 
the  heirs  of  the  Delays^  which  was  acoordingly  done. 

Page  <t  Thayer,  for  appellants. 

A  patent,  having  been  issued  to  a  person,  carries  with  it 
the  presumption  that  all  previous  requisites  of  the  law  have 
been  complied  with.  (9  Cranch,  87;  18  Howard,  87;  13 
Pet.  450.) 

The  code,  as  well  as  the  old  equity  rule,  requires  the  real 
parly  in  interest  to  commence  a  suit 

That  Chapman  has  no  interest  in  the  premises  or  in  tliis 
suit  No  title  had  vested  in  Loring — ^none  could  vest — ^for 
the  grant  was  upon  conditions  precedent  to  be  performed. 
(2  Bac,  Abr.  p.  291,  sees.  6  and  7,  Don.  Law.) 

That  the  heirs  of  Loring  would  take  as  purchaseis,  and 
not  as  heirs.  (2  Paine  C.  C.  R  684;  19  M".  T,  384-90;  2 
Denio,  23 ;  4  Mason,  489.) 

The  rule  in  Shelly's  case  does  not  apply : 

1st  Donation  act  changed  the  course  of  descent  (Deady, 
J.,  Fields  V.  Squires,  pp.  32-35.) 
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2d  '  The  HBcestor's  estate  was  not  a  freehgld.  (Qreen- 
leafs  Cruise,  voL  4,  p.  807;  4  Kent,  220.) 

8d.  Estate  of  ancestors  and  heirs  are.  different  (15  B. 
Monroe,  282;  1  Curtis  C.  C.  R  419.) 

The  ancestor  took  only  an  equity.    (6  Cranch,  191.) 

The  heirs,  as  purchasers,  have  an  original  title.  (4  Eent^ 
216;  Black  Com.  p.  248.) 

■ 

W.  W.  Chapman  and  Mitchellj  Dolph  (6  Smith,  for  re- 
spondent 

An  administrator  has  the  right  to  the  possession  of  the 
real  and  personal  estate  of  the  decedent  (Code,  p.  334,  sec 
10.) 

Eeal  and  personal  estate  are  chargeable  with  the  debts 
and  claims  against  the  estate.  (Code,  p.  354,  sec  11  and 
421,  sec  1,028.) 

When  personal  property  insufficient  to  satisfy  same,  tho 
real  estate  is  made  subject  thereto.  (Code,  1855,  p.  360, 
sec  7;  Id.  p.  868,  sec  25;  Id.  1862,  p.  428,  sec.  1,118.) 

XxLBAY,  J.  The  patent  having  issued  to  the  heirs  of 
Joseph  and  Sarah  Belay,  carries  with  it  the  presumption  diat 
all  prerequisites  of  the  law  have  been  complied  with  by 
them.  (9  Cranch.  87;  18  How.  S.  C.  Eep.  87.)  The  de- 
fendant rests  his  right  to  the  premises,  and  to  have  the 
patent  canceled,  on  the  ground  that  he  is  the  administrator 
of  the  estate  of  Loring.  If  Loring  had  at  the  time  of  his 
death  an  estate  in  the  premises  that  could  be  reached  by 
creditors,  or  that  was  subject  to  be  administered  upon,  then 
the  defense  is  good,  otherwise  it  fails.  If  there  is  a  right 
in  the  heirs  of  Loring  to  the  premises,  and  none  subject  to 
administration,  ihey  must  be  the  parties  in  the  suit  to  can- 
cel and  not  the  administrator.  One  of  the  rules  governing 
equity  proceedings  is,  that  every  suit  shall  be  prosecuted  in. 
the  name  of  the  real  party  in  interest,  except  that  an  exec- 
utor or  an  administrator,  a  trustee  of  an  express  trust,  or  a 
person  expressly  authorized  to  sue  by  statute,  etc.,  may  sue 
withoiat  joining  with  him  the  person  for  whose  benefit  the 
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suit  is  brought     (Civil  Code^   sec.   379.)     Lorisg  having 
died  before  the  expiration  of  four  years,   continued   poeses- 
sion  required  by   the   Act  of  Congress^   the   rights  of  his 
heirs  depend  on  sec  8  of  the  Donation  Law    (Code,    page 
88.)     That  section  provides:    'That  upon  the  death  of  any 
settler  before  the  expiration  of   tiie   four  years  continued 
possession  required  by  this  act,  all  the    rights   of   the    de- 
ceased under  this  act,  shall  descend  to  the  heirs  at  law  of 
such  settler,  including  the  widow  where  one  is  left,  in  equal 
parts;  and  proof  of  the  compliance  with   the   conditions  of 
this  act  up  to  the  time  of  the  death  of  such  settler,  shall 
be  sufficient  to  entitle  them  to  a  patent''    The  rights  the 
deceased  had  at  the  time  of  his  death  were  limited  by  the 
4th  section  of  the  Donation  Law  (Code,  pp.  85,  8.6),  whidi 
provides:    *'That  all  future  contracts  by  any  person  or  per^ 
sons  entitled  to  the  benefit  of  this  act,  for  the   sale   of  the 
land  to  which  he  or  they  may  be  entitled  to  under  this  act 
before  he  or  they  have  received  a  patent  therefor,    shall  be 
void."     (1)     It  is  further  provided  in  the  4th  section,  that, 
"in  all  cases  where  such  married  persons  have  complied  with 
the  provisions  of  this  act  so  as  to  entitle  them  to  the  grant 
as  above,  provided,  whether  under  the    provisional   govern- 
ment of  Oregon,  or  since,  and  either  shall  have  died  before 
patent  issues,  the  survivor,  and  children  or  heirs  of  the  de- 
ceased, shall   be  entitled  to  the   share  or  interest  of  the 
deceased  in  equal  proportions,  except  where  the  deceased 
shall  otherwise  dispose  of  it  by  testament  duly  and  properly 
executed  according  to  the  laws  of  Oregon."    The  deceased, 
at  the  time  of  his  death,  had  no  estate  in  the  premfiises  that 
he  could  convey  or  encumber  by   contract  or   devise,   being 
prohibited  by  the  above  provision.     The  creditors  of  the  de- 
ceased, in  his  lifetime,  could  not  reach  the  land  in  any  man- 
ner to  secure  the  payment  of  their  debts. 

It  is  claimed  on  the  part  of  the  defendant,  that  Loring 
had  in  the  land,  up  to  the  time  of  his  death,  a  conditional 
fee,  or  estate  in  fee,  liable  to  be  defeated  on  failure  to  com- 
ply with   conditions  subsequent      Strictly    speaking,    and 


1  The  provision  above  quoted,  wu  npealed.  j 

I 
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using  words  in  their  precise  legal  import,  Loring  did  not 
have  an  estate  in  fee  in  the  land  liable  to  be  defeated  on 
failure  to  comply  with  conditions  subsequent.  Persons  who 
have  an  estate  of  freehold  subject  to  a  condition,  are  sehced, 
and  may  convey  or  devise  the  same,  or  transmit  the  inher- 
itance, though  the  estate  \^ill  continue  defeasible.  (4  Kent, 
126.)  It  is  a  principle  of  law,  that  it  the  condition  sube^ 
quent  be  possible  at  the  time  of  making  it^  and  becomes 
afterwards  impossible  to  be  complied  with,  either  by  the 
act  of  Gk)d,  or  of  the  law,  or  of  the  grantor,  the  estate  of 
the  grantee,  being  once  vested,  is  not  thereby  divested,  but 
becomes  absolute  without  any  act  on  the  part  of  the  heir. 
(4  Kent,  180;  2  Blackstone,  156,  157.)  If  the  estate  be- 
came absolute  on  the  death  of  Loring  (he  being  an  unmar- 
ried man),  then  his  heirs  would  take  by  descent,  the  law 
having  cast  the  estate  upon  them  immediately  on  the  death' 
of  their  ancestor.  (2  Blackstone,  201,  202.)  The  8th  sec- 
tion of  the  Donation  Law,  provides  that  all  the  rights 
of  the  deceased  under  the  act,  shall  descend  to  the  heirs  at 
law  of  such  settler  in  equal  parts;  and  also  provides  what 
proofs  they,  or  some  of  them,  must  make  before  they  get  the 
fee.  All  iJie  rights  of  the  deceased,  at  the  time  of  his  death, 
in  the  -premises,  stopped  far  short  of  an  absolute  fee.  Loring, 
as  I  have  said,  could  neither  encumber,  alien,  nor  devise 
the  land;  nor  could  his  creditors  reach  it  for  their  debts. 
This  is  the  estate  which  descended  to  the  heirs  of  Loring,  and 
nothing  more. 

It  is  claimed  on  the  part  of  the  plaintiffs,  that  the  grant 
made  by  the  fourth  section,  with  the  limitations  contained 
in  the  eighth  section  of  the  donation  law,  creates  an  estate 
known  in  law  as  a  conditional  limitation;  this  position  is 
also  incorrect.  A  limitation  marks  the  period  which  deter- 
mines the  estate,  without  any  act  on  the  part  of  him  who 
has  the  next  expectant  interest.  Upon  the  happening  of 
the  prescribed  contingency,  the  estate  first  limited  comes 
to  an  end  at  once,  and  the  subsequent  estate  arises.  A 
conditional  limitation  is  of  a  mixed  nature,  partaking  both 
of  a  condition  and  a  limitation;  of  a  condition,   because  it 


464  DsiAY  v.  Chapman.  [8  Orc^n 

idefeat8  the  eetate  previously  granted,  and  of  a  limitation, 
because  upon  the  happening  of  the  contingency,  the  estate 
passes  to  the  person  having  the  next  expectant  interest, 
without  ^itry  or  daim.  (4  Kent,  127 ;  8  Gray,  147 ;  2 
Blackstone,  155-6.)  It  is  a  principle  of  law  in  respect  to 
real  estate,  that  the  fee  must  at  all  times  be  vested  in  some 
one — an  abeyance  of  the  fee  is  against  the  policy  of  the  law. 
(2  Denio,  350;  1  Hilliard,  Eeal  Prop.  68,  sec.  46-7.)  The 
estate  of  the  grantee  under  the  act,  previous  to  the  oomplo- 
tion  of  the  prescribed  four  years'  possession,  is  peculiar  to 
the  donation  law. 

It  is  provided  in  the  eighth  section,  that  proof  of  compli- 
ance with  the  conditions  of  the  donation  law  np  to  the  time 
of  the  death  of  such  settler,  shall  be  sufficient  to  entitle  the 
heirs  to  a  patent  This  proof  must  be  made  by  the  heirs, 
or  by  some  one  of  them,  and  until  that  shall  have  been 
done,  the  heirs  will  not  be  entitled  to  a  patent  If  the  hsirs 
of  Loring  are  entitled  to  the  land,  they  obtain  it  by  pur- 
chase and  not  by  descent;  for  the  reason  that  they  get  the 
fee  by  their  own  act.  There  are  only  two  ways  of  acquiring 
real  property — One  by  descent,  the  other  by  purchase.  If 
a  person  does  not  take  as  heir,  he  takes  by  purchase;  no 
matter  how  he  acquires  it  (2  Blackstone,  241.)  By  the 
proof  of  the  heirs,  as  provided  in  the  eighth  section,  and 
the  issue  of  the  patent  to  them,  they  acquire  in  the  land  a 
new,  inheritable  quality  which  the  ancestor  did  not  own. 
They  can  incumber,  alien,  and  devise  the  land.  (2  Black- 
stone,  248.)  This  new  estate,  which  is  by  the  patent  grafted 
upon  the  heirs  of  the  ancestor,  and  whidi  they  oould  not 
take  by  descent  from  him,  they  must  take  by  purdiase,  or 
as  grantees.  When  proof  is  made  under  the  eighth  secticm 
by  the  heirs,  then  all  the  rights  of  the  ancestor,  in  the  land, 
clogged  and  hampered  as  it  was  in  the  ancestor's  lifetime, 
descends  to  the  heirs,  together  with  all  the  estate  in  tiie 
land,  and  their  title  becomes  absolute.  A  new  inheritance 
is  grafted  upon  theon,  of  which  they  are  the  root,  and  not 
their  ancestor.  Certainly  the  heirs  get  an  estate  widdi  the 
ancestor  never  had;  hence  they  take   by   purchase   and  not 
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by  descent  (16  B.  Monroe,  814-16;  8  Washburn,  Beal 
Prop,  pa^  6,  see.  4;  I<L  page  10,  sec.  18.)  If  the  heirs  of 
Loring  are  entiitod  to  the  land,  they  acquire  the  title  by 
purchase,  and  the  defendant,  as  administrator,  has  no  right, 
title  or  interest  Drhaterer  in  the  land,  and  no  right  to  defend 
action* 
The  judgment  of  the  court  below  must  be  lereised. 


ATtfTlLTA  OOWEKIA  et  aL,  Appellants,  t.  D.  K  KAK- 

KAH  et  al.,  BespondentSb 

Appeal  from  Mvitnamdh  Courdy. 

Tbbatt.— Article  III  of  th«  treaty  of  1846  between  the  United  States 
end  Great  Britain,  oonetrued,  that  neither  power  intended  in  any 
way  to  dispoee  of  the  soil  or  emharraea  the  right  of  eminent  do- 
main. 

TauL — That  the  only  title  during  joint  ooonpanoy  would  be  a  mere 
]K>s0e88ion,  and  would  extend  only  to  the  land  actually  oeenpied. 

Donation  Law. — The  act  of  1860,  called  tbe  donation  law,  makes  no 
proTision  for  one  dying  before  the  passage  of  the  law — it  only  pro- 
Tides  for  persons  i»  esse.  Nor  did  that  set  enlaxgi  posseesety. 
ris^ts. 

In  this  case  the  appellants  daion  six  hundred  and  forty 
acres  of  land  in  Multnomah  County.  They  allege  that  a 
British  subject,  William  Johnson,  was  residing  on  this  land 
prior  to  the  treaty  of  1846  between  Great  Britain  and  the 
United  States,  fixing  the  northern  boundary  of  Oregon  ter- 
ritory and  terminating  the  convention  of  1818,  and  that  the 
third  article  of  the  treaty  of  1846  gives  these  appellants, 
who  claim  under  him^  Johnson,  a  title  to  this  land  against 
the  defendants,  who  have  a  patent  to  the  same  from  the 
United  States. 

Demurrer  to  complaint  sustained. 

Stout  <6  Shattuck,  for  appellants. 

Article  3    of   the   treaty   of   1846  was   intended  to  give 

the  land  then  occupied  by  British  subjects,  in  accordance 
S  Oregon — 30 
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with  regulations  then  eadsting  in  Or^on  territoiy  (4th  sea 
Don.  Law) .  Congress  considered  the  treaty  as  a  grant  of  land. 

Ihe  donation  law  respects  such  titlea.  (2  How.  691 ;  14 
Peters,  868.) 

First  treaty  was  in  1818,  and  existed  for  ten  years,  and  in 
1827  was  continued  indefinitely,  and  the  treaty  of  18.46  de- 
fined final  position  of  rights. 

Wait  S  ParruSij  for  respondent. 

If  the  "possessory  rights"  of  British   sabjects  have  not 
been  respected,  that  fact  gives  them  no  right  to  the   soil — 
.   such  claims  are  adjusted  i^  article  1,  treaty  of  1868. 

Johnson  would  only  in  any  event  only  have  such  property 
as  he  actually  had  enclosed. 

What  are  possessory  rights?  (5  Wallace,  590;  6  Wal- 
lace, 663.) 

British  subjects  had  only  an  estate  anal<^us  to  an  estate 
ai  vntt. 

The  British  sabjects  were  here  only  by  permission  or  li- 
cense, and  that  would  expire  either  by  removal  of  license — 
by  revocation — by  expiration  of  the  titie  of  the  licensor. 

WJiat  is  a  license?  (Wash.  Eeal  prop.,  p.  412;  11  Masa 
638;  7  Taunt  374;  18  Wend.  380.) 

The  possessory  rights  of  British  subjects,  pushed  to  the 
utmost  extent,  are  only: 

1st  Rights  to  the  possession  of  the  land  actually  occu- 
pied by  them  at  the  time  of  the  treaty. 

2d.  Right  to  use  the  land  at  that  time  occupied,  as  they 
had  been  accustomed  to  use  it 

3d.    To  maintain  possessory  action  against  trespassera 

A  transfer  of  sovereignty  does  not  disturb  existing  prop 
erty  rights.     (9  Peters,  117.) 

Possession  can  never  confer  titie  when  it  is  permissive, 
but  only  when  it  is  adverse.  The  legislature  and  judicial 
departments  have  sanctioned  our  construction  of  the  treaty 
— ^by  passing  the  land  law — ^by  extending  the  pre-empticm 
laws — by  judicial  decision.  {Lovmsdale  et  oZ.  «.  Parrish,  21 
How.  290.) 
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BoiSE^  J.  The  3d  article  of  the  treaty  of  1846  provides 
"in  the  future  appropriation  of  the  territory,  south  of  the 
forty-ninth  parallel  of  north  latitude,  as  provided  in  the  first 
article  of  this  treaty,  the  possessory  rights  of  the  Hudson 
Bay  Company,  and  of  all  British  8ubjects>  who  may  he 
already  in  the  occupation  of  land  or  other  property  lawfully 
acquired  within  said  territory,  shall  be  respected."  It  is 
claimed  that  this  language  was  meant  to  confer  titles  on  the 
persons,  named  in  this  article  as  British  subjects^  having 
possessory  rights  to  land  within  the  territory;  for,  it  is  not 
a  mere  possession  that  is  here  asserted,  but  a  fee  simple 
title.  If  the  treaty  only  conferred  a  mere  right  of  posses- 
sion, then,  whenever  that  possession  was  abandoned  by  the 
occupant,  it  would  cease.  It  would  also  determine  with  the 
death  of  the  occupant;  for  a  mere  title  to  possession  does 
not  descend  to  heirs;  and,  if  simply  personal,  cannot  be 
assigned  unless  it  be  for  a  term.  In  determining  this  ques- 
tion, it  is  important  that  we  look  at  the  history  of  British 
occupation  in  this  territory,  prior  to  the  convention  of  1818,. 
between  the  United  States  and  Great  Britain.  The  United 
States  claimed  the  country  drained  by  the  Columbia  river 
by  right  of  discovery.  Great  Britain  was  also  claiming  the 
same  right  to  it  The  convention  of  1818  l^  the  third  arti- 
cle provided  as  follows,  to  wit:  "It  is  agreed  that  any  coun- 
try tiiat  may  be  claimed  by  either  party,  on  the  northwest 
coast  of  America,  westward  of  the  Stony  mountains,  shall, 
together  with  its  harbors,  bays  and  creeks,  and  the  naviga- 
tion of  all  rivers  within  the  same,  be  free  and  open  for  the 
term  of  ten  years,  from  the  date  of  the  signature  of  the 
present  convention,  to  the  vessels,  citizens  and  subjects  of 
the  two  powers;  it  being  well  understood  that  this  agree- 
ment is  not  to  be  construed  to  tiie  prejudice  of  any  claim 
which  either  of  the  two  high  contracting  parties  may  have 
to  any  part  of  the  said  country,  nor  shall  it  be  taken  to 
affect  the  claims  of  any  other  power  or  state  to  any  part  of 
said  country;  the  only  object  of  the  high  contracting  par- 
ties, in  that  respect,  being  to  prevent  disputes  and  differ- 
ences among  themselves."     This  article  was  extended  in 
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1827^  and  oontinued  in  force  until  the  treaty  of  1846,  under 
which  appellants  claim  title.  I  think  it  apparent  from  the 
language  of  this  article,  that  it  was  the  intention  of  the  two 
nations^  that  neither  should  in  any  wise  dispose  of  the  soil, 
or  in  any  way  embarrass  the  right  of  eminent  domain,  dur- 
ing the  continuance  of  the  convention  of  joint  occupan<r^, 
so  that  no  title  could  be  acquired,  during  ihai  time,  hi^r 
than  a  mere  possession,  and  this  possession  would  extend  no. 
farther  than  the  land  actually  occupied. 

The  treaty  of  1846,  treated  of  these  lands  as  they  then 
were;  and  had  the  parties  intended  to  raise  these  posses- 
sory rights  to  a  higher  title,  it  would  have  been  so  pro- 
vided. I  think  these  possessory  rights  would  cease  on 
being  abandoned,  so  that  the  possessor  becaane  disseized 
by  his  own  voluntary  failure  to  occupy ;  or,  on  his  death,  aa 
such  rights  would  not  descend  to  heirs;  and  further,  I 
think  that  as  Johnson  died  before  the  passage  of  the  Act 
of  Congress  of  1850,  September  27th,  he  was  not  one  who 
could  be  provided  for  by  that  act,  as  that  only  provided  for 
persons  in  esse.  Nor  do  I  think  it  was  the  intention  of  the 
Act  of  Congress  of  September  S7,  1850,  to  enlarge  the  pos- 
sessory rights^  provided  for  in  the  treaty  of  1846,  but  only 
to  recognize  them,  to  die  extent  that  they  had  been  granted^ 
and  to  exclude  those  daiming  under  the  treaty,  from  any 
benefit  under  the  Donation  liaw;  and  all  that  class  of  per- 
sonS)  named  in  the  treaty,  would  have  been  excluded  with- 
out this  provision,  for  they  are  described  as  British  subjects; 
and  none  but  native  citizens,  or  persons  who  were  natural* 
ized,  could  obtain  land  under  the  act  of  1850;  and  when  a 
person  becomes  naturalized  he  is  no  longer  a  citizen  of  his 
former  sovereignty,  there  is  a  change  in  his  relations  to  his 
adopted  country;  and  by  die  theory  of  our  government  he 
would  cease  to  be  a  BrUisk  subject.  It  was  intended  that 
such  should  not  daim  under  the  treaty,  and  also  under  the 
Donation  Law;  and  a  claim,  under  the  latter,  waa  a  sanender 
of  the  possessory  rights  under  the  treaty. 

The  judgment  will  be  affirmed. 
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JOHN  FASSMAN,  Eespondent,  v.  CHRISTIAN  BAUM- 
GARTNER  and  ANNA  SOHRANN,  AppeDants. 

Appeal  from  Benton  County. 

Atfejok — JiTDOifSNT  BT  CoNFESBioN. — Sec  026  of  the    God«   praWdeB 

that  no  appeal  shall  lie,  in  cases  of  Judgment  or  decree,  by  oonfee- 

sion  or  for  want  of  answer. 
Apfsal.— -By  an  attempted  appeal  from  a  decree  for  want  of  answer, 

this  court  acquires  no  other  jurisdiction  orer  the  si^jeet  than  the 

power  to  dismiss  such  appeal. 

At  the  November  term,  1869^  of  the  eircuit  ooort  for 
Benton  county,  the  defendants,  appellants  here,  withdrew 
(heir  answerg,  and  judgment  [decree]  was  rendered  upon 
the  complaint  as  upon  failure  to  answer.  The  defendants 
afterwards  gave  notice  of  an  appeal,  and  filed  the  usual 
bond,  but  failed  to  file  a  transcript  in  the  suprezne  court  by 
the  second  day  of ,  this  term.  The  respondent  Fassman 
brought  a  certifierd  copy  of  the  bond  and  necessary  papers^ 
and  moved  here  for  an  affirmance  of  the  judgment^  with  ten 
per  cent  damages.  • 

Sirahan  A  Burnett,  icft  the  motion, 
F.  A.  Ohenaweth,  against 

Pbhc^  C«  J.  Section  626  of  the  Oode  dedares  that  ''any 
party  to  a  judgment  or  decree,  other  than  a  judgment  or  de- 
cree given  by  confession,  or  for  want  of  answer,  may  appeal 
therefrom." 

When  a  case  is  here  upon  a  proper  appeal,  this  court  may 
take  any  action  thereon  authorized  by  statute.  But  this  mo- 
tion develops  facts  showing  that  this  was  an  attempted  ap- 
peal in  a  case  in  which  the  law  admits  of  no  appeal.  The 
parties  below  were  present  in  that  courts  and  the  defendants 
substantially  failed  to  answer,  and  the  decree  was  given  for 
that  reason* 


470  Bbcxlby  v.  Leasn.  [3  Oregpn 

There  could  be  no  appeal  This  court  could  acquire  no 
jurisdiction  of  the  case^  other  than  to  dismiss  the  attempted 
appeal 

The  plaintiff  below  might  have  treated  the  appeal  as  a 
nullity,  and  procured  an  execution  at  any  time. 

Motion  ia  denied. 


HENET  BEOKLET,  Appeflant,  y.  IL  IL  LEABK, 

Respondent. 

Appeal  from  Douglas  Ootmtjf. 

Taar. — ^Under  the  law  of  1864,  sec  40,  p.  868,  a  ferry  lioeiifle  beeomei 
a  limited  franehias. 

Idoc. — ^At  the  expiration  of  any  term  of  license,  the  owner  of  the  land8» 
embracing  the  ferry  landings,  might  assert  his  right  to  a  prefer- 
ence to  the  grant  of  license,  with  the  same  effect  as  he  might  haTa 
done  at  the  time  of  the  establishiaent  of  the  f eny. 

• 

'  At  the  April  TenOi  1864,  of  the  county  court  for  Douglas 
County,  a  license  was  granted  to  M.  M.  Learn,  to  ke^  a 
ferry  over  Umpqua  River,  known  as  Trenton  Ferry,  for  the 
term  of  five  years.  At  the  February  term,  1869,  of  the 
same  court,  Learn  applied  for  a  renewal  of  his  license  for 
a  term  of  five  years.  At  the  same  time,  Henry  Beckley  ap- 
plied for  a  license  to  keep  that  ferry  for  five  years. 

The  court  found  that  Beckley  was  the  owner  of  die  land 
on  both  sides  of  the  river,  comprising  the  ferry  landings, 
and  that  Learn  had  given  no  notice  to  Beddey  of  his  in- 
tended applicatiofn  for  a  renewal  of  his  license.  The  licente 
was  given  to  Learn,  and  Beddey's  application  rejected,  and 
upon  appeal  to  the  circuit  court,  the  judgment  of  Ihe  oounly 
court  was  affirmed,  and  Beckley  appeals. 

In  1864,  when  Learn  obtained  his  license,  and  die  ferry 
was  established,  one  Mills  was  the  owner  of  the  lands  on 
both  banks  of  the  river,  but  Mills  failed  to  apply  as  such 
owner  for  the  license.  Mills  in  the  meantime,  had  sold  the 
lands  and  conveyed  them  to  Beckley. 
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Watson  &  Lane,  for  appellant^  claim  that  the  owner  of  the 
land  is  entitled  to  a  preference  in  obtaining  a  license^  and 
cite  3d  Etot  554  (10th  Ed.) ;  Oregon  Statutes,  p.  869,  sec. 
42 ;  2  Oregon  Reports,  220 ;  1  Or^on,  85 ;  18  Iowa,  886 ;  29 
CaL  458;  5  Cal.  47. 

That  unless  Uie  owner  of  the  land  fails  to  apply,  no  other 
person  can  obtain  a  license  (2  Oregon,  23S),  and  if  he  fails 
to  apply,  a  f  ormear  licensee,  can,  of  course,  obtain  a  renewal, 
or  an  applicant  can  obtain  a  license.     (Code,  p.  868,  sec  40.) 

That  the  court  had  no  right  to  grant  any  one  a  license  be- 
fore the  expiration*  of  the  former  license,  without  ten  days 
notice  to  the  owner  of  the  soil.     (Code,  p.  869,  sec  42,  48.) 

If.  5.  TTiZK^/foar  respondent 

If  the  owner  of  land  cuce  waives  his  preference  for  a 
license,  he  has  no  interest,  except  as  a  citizen  at  large.  (1 
Oregon,  88.) 

Granting  and  renewing  licenses  are  entirely  different. 
In  the  grant  of  a  license,  there  must  be  a  petition  showing, 
to  the  satisfaction  of  the  court,  the  necessity  of  a  ferry, 
th^  «Qust  be  notices,  etc  These  are  not  required  in  a  re- 
newal.   (Code,  p.  868,  sec  43 ;  5  John,  Ch,  B.  106.) 

If  notice  was  necessary  to  Beckley,  he  has  waived  it  by  ap- 
pearing in  the.  Court  below.  (1  Oregon,  341 ;  2  Oregon, 
8©.) 

Mills,  the  assignor  of  Beckley,  had  failed  to  a&sert  his 
preference,  and  his  assignee  had  no  rights  saved  to  him  over 
those  of  a  citizen  at  large. 

Thayeb,  J.  We  think  that  in  the  enactment  of  the  law 
of  1854,  sec  40,  p.  868,  of  the  Code,  the  Legislature  ma- 
terially changed  the  character  of  ferry  licenses  as  to  their 
term.  What  before  had  been  a  perpetual  franchise,  and  was 
soTield  in  Cason  v.  Ston-e,  1  Oregon,  39,  after  1854,  became  a 
franchise,  limited  to  a  term  of  five  yearsw  Both  laws  gave 
to  the  owner  of  the  lands  embracing  the  ferry  landings,  at 
the  establishment  of  a  ferry,  a  preference  to  a  grant  of  license 
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if  he  applied.  Under  the  law  before  1854,  if  he  failed  to 
apply,  then,  he  lost  his  presence  forever,  since  a  perpetual 
franchise  had  been  vested  in  another.  Under  the  present 
law,  we  think  he  loses  his  right  only  during  the  term  of  a 
license  granted  to  another,  upon  his  failure  to  apply  there- 
for, and  that  at  the  expiration. of  a  term  of  license,  he  may 
assert  his  preference,  to  the  exclusion  of  eyeiy  other  per- 
son, including  the  former  licensee.  Our  law  makes  a  differ- 
ence as  to  manner  of  application  of  a  holder  of  a  license  for 
its  renewal,  and  that  of  a  new  applicant  The  latter  is  com- 
pelled to  give  notice,  etc.,  but  a  renewdl  can  be  obtained 
without  petition,  or  notice  to  the  owner.  Leam  was  en- 
titled to  a  renewal  of  his  license,  if  found  to  be  a  proper 
X)erson,  until  Beckley  appeared  as  an  applicant  for  the  li- 
cense ;  and  when  the  court  found  him  to  be  the  owner  of  ihe 
land,  and  a  competent  person,  then  Leam's  applicatica 
should  have  been  denied,  and  the  license  given  to  Beckley. 
The  judgment  should  be  reversed. 


WILLIAM  M.  PITTMAN,  Appellant,  r.  EMILT  0. 

PITTMAN,  Respondent 

Appeal  from  Benton  County. 

Appeal — Statshsnt. — A  cause  will  not  be  dimiiMed,  of  eoansb  for 
want  of  a  statement,  or  because  the  statement  certified  here  is  de- 
fective. 

Dbobkb. — An  order,  made  in  a  divorce  suit,  assigning  the  minor  diil- 
dren  to  the  custody  of  one  of  the  parties,  is  in  the  nature  of  a 
decree,  and  is  a  subject  of  review  on  appeal  under  see.  625. 

Appellant  obtained  a  divorce  below,  from  respondent, 
on  the  ground  of  harsh  and  cruel  treatment,  but  in  the  de* 
cree  the  court  awarded  the  two  minor  children  to  the  re- 
spondent until  ordered  otherwise.  Frtm  this  portion*  of 
the  decree,  he  took  an  appeal.  Respondent  moves  to  dismiss 
the  appeal  on  two  grounds:  1st,  there  is  no  statement,  and 
2d,  that  such  an  order  is  not  a  subject  of  appeal. 
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Strdhan  &  Burnett,  for  the  motion. 

Ohenoweih  S  Williams,  contra. 

Pbim^  C.  J.  The  first  qusBtion  is  upon  the  sufficiency  of 
the  statement,  while  it  sets  forth  the  facts,  it  does  not  con- 
tain the  grounds  upon  which  the  appellant  intends  to  rely. 
The  law  requires  that  the  certificate  of  the  attorney  shall 
contain  the  particulars  in  which  the  judgment  or  decree  is 
alleged  to  be  erroneous.  In  addition  to  this  certificate, 
by  sec  526,  Sess.  Laws,  1866,  p.  12,  if  the  appealing  party 
desires  a  statement,  it  shall,  wh^i  made,  ''contain  the 
grounds  upon  which  he  intends  to  rely  on  the  appeal,  and 
so  much  of  the  evidence,  as  may  be  necessary  to  explain 
the  grounds,  and  no  more;"  and  shall  be  served  on  the 
adverse  parly.  Our  practice  is  not  to  dismiss  cases  for 
want  of  a  statement,  or  for  a  defective  one,  since  questions 
may  arise  in  every  case  which  require  no  statement  for  their 
full  consideration  here.  The  statement  in  this  case  is 
defective,  and  inopeifative  as  such,  but  we  overrule  this  point 
in  the  motion.  The  second  question  is,  whether  this  case 
presents  any  judgment,  order  or  decree,  which  we  are  per- 
mitted to  review.  Sea  626,  pw  280  of  the  Code,  provides 
'^a  judgment  or  decree  may  be  reviewed  as  prescribed  in 
this  title,  and  not  otherwise.  An  order  affecting  a  substan- 
tial right,  and  which  in  effect  determines  the  action  or  suit, 
so  as  to  prevent  a  judgment  or  decree  therein;  or  a  final  or- 
der affecting  a  substantial  right,  and  made  in  a  proceeding 
after  judgment  or  decree,  for  the  purpose  of  being  reviewed, 
ahall  be  deemed  a  judgment  or  decree." 

The  appellant  appeals  from  an  order  made,  assigning  the 
minor  children  of  the  parties  in  a  suit  for  divorce,  and  made 
at  the  time  of  the  decree.  The  pleadings  in  that  suit  show 
that  an  issue  was  made  directly  on  the  question  as  to  the 
claim  for  and  disposition  of  the  children.  That  order  gave 
them  to  the  defendant  below,  with  the  usual  provision  aa 
to  the  future  power  over  them  by  the  court. 
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The  law  of  marriage  and  divorce  gives  to  the  oonrt  fall 
power  over  that  subject,  and  oftentimes,  that  is  the  only  con- 
tested question  in  such  cases.  The  order  of  the  court,  we 
think,  disposes  of  the  children  as  though  it  were  a  divorce ; 
and,  80  far  as  the  invoking  of  the  power  of  the  court  in  that 
suit  is  concerned,  is  a  final  one. 

In  that  view,  it  becomes  a  subject  of  review  here  under  llie 
section  cited. 

The  motion  to  dismiss  is  the]:Qfore  overruled. 


JAMES  McDonald,  Appellant,  r.  DAVID  SYANS^ 

Bespondent 

Appeal  from  Douglas  Oountjf. 

Ctars.— Construetioii  ol  aee.  5S0  ol  the  Oode»  —  to  irtm  a  psvty  li  SB- 

titled  to  oosta. 
Idkic. — Costs  can  in  no  action  at  law  be  awarded  to  both  parties. 

• 

This  action  was  oommenoed  in  the  oounly  court  of  Doog^ 
las  county  to  recover  the  possession  of  certain  personal 
property,  vie:  six  head  of  catda  The  defendant  recovered 
a  judgment,  which  was  removed  by  appeal  to  the  cirenit 
court  The  complaint  contains  the  usual  allegations  for  sudi 
recovery.  The  answer  controverted  each  of  the  allegations 
of  the  complaint,  and  alleged  affirmatively  that  the  defend- 
ant was  the  owner  of  said  property,  and,  in  the  prayer  for 
relief,  asked  for  costs  and  disbursements;  but  neither 
claimed  the  return  of  the  property  nor  damages  for  the 
detention  thereof.  Upon  trial  the  jury  found  that  plaintiff 
was  the  owner  of  one  of  the  cattle  described  in  his  complaint, 
and  that  the  same  was  of  the  value  of  $25.  They  also  found 
that  the  defendant  was  the  owner  of  the  other  five  head  of 
said  cattle,  and  that  they  ^ve^e  of  the  aggregate  value  of  $150. 
The  court  rendered  judgment  in  favor  of  the  plaintiff  for  the 
possession  of  one  of  the  cattle,  and  in  favor  of  the  defend- 
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ant  for  the  others.  The  court  below  awarded  to  the  plain- 
tiff costs  and  disbursenuent^  to  the  sum  of  $26,  and  full  costs 
to  the  defendant  to  be  taxed  by  the  derL 

Watson  S  Lane,  for  appellant 

Our  statute  provides  for  costs.     (Code,  p.  287  sec.  589.) 
Costs  allowed  to  defendant  when  the  plaintiff  is  not  en- 
titled to  them.     (p.  287,  sec.  541.) 

A  party  entitled  to  costs  is  also  entitled  to  disbnrsementa. 
(Code,  p.  288,  see.  648.) 

W.  B.  Willis,  Esq.,  for  respondent 

Plaintiff  could  recover  but  $25  costs.  (Code,  p.  887,  sab- 
div.  5,  sea  689.) 

Both  parties  are  actors  or  moving  parties.  (Steph.  Nisi 
Prius  2482.) 

Defendant  was  entitled  to  his  costs  and  disbursements 
herein.  (How.  TS.  Y.  Code,  494;  6  Hill  868 ;  2  Wend.  687 ; 
IS  Wend.  286.) 

Thatxb^  J.  The  only  question  here  is  as  to  whether  one 
or  both  of  the  parties  is  entitled  to  costs.  Costs  in  every 
case  are  awarded  by  provision  of  statute — at  common  law 
they  were  not  allowed. 

After  a  close  examination  of  the  statutes  we  have  not  been 
able  to  find  any  authority,  in  any  case,  for  awarding  costs 
to  both  parties.  Had  the  plaintiff  in  this  case  proceeded 
only  to  recover  the  possession  or  value  of  his  property,  and 
not  resorted  to  his  provisional  remedy;  in  that  event,  hav- 
ing recovered  the  possession  of  property  of  the  value  of  $25 
only,  he  would  have  been  entitled  to  $25  cost  only,  and  the 
defendant  would  not  have  been  entitled  to  any  costs  what- 
ever. 

The  statute  provides  (p.  204,  sec.  259)  that,  "in  an  action 
to  recover  the  possession  of  the  personal  property,  judgment 
for  the  plaintiff  may  be  for  the  possession  or  value  thereof,  in 
case  a  delivery  cannot  be  had,  and  damages  for  the  detention 
thereof.    If  the  property  had  been  delivered  to  the  plaintiff, 
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and  the  defendant  daimed  the  return  thereof^  judgment  tor 
the  defendant  may  be  for  a  return  *of  the  property,  or  the 
yalue  thereof,  &c."  Doubtless,  under  this  provision,  the 
defendant  could  recover  any  portion  of  the  property  proved 
on  the  trial  to  be  his:  provided,  he  claimed  a  return  thereof 
in  his  answer.  In  this  case  he  has  made  no  such  claim, 
and  would  be  entitled  to  no  such  relief.  In  case,  however, 
the  plaintiff  should  retain  the  property  after  the  termination 
of  the  action,  defendant's  remedy  would  be  by  action  on  his 
part       (5  Denio,  21.) 

By  the  revised  statutes  of  New  York,  both  parties,  under 
certain  circumstances,  may  recover  costs  in  the  same  action. 
(2  Denio,  188.)  But  it  will  be  seen  that  costs  cannot  be 
awarded  in  that  state,  when  the  action  in  its  nature  is  entire ; 
and  in  no  event  will  they  be  allowed,  except  under  the  pro- 
visions 6f  ihe  statute  referred  to.  * 

In  justice,  the  defendant,  in  the  case  at  bar/  might  be  en- 
title to  costs,  but  unfortunately  for  him,  we  have  no  stat- 
ute which  so  permits  and  this  court  cannot  le^slate.  Un- 
der our  statutes,  costs  are  only  allowed  of  course,  to  the  de- 
fendant, when  the  plaintiff  is  not  entitled  to  costs,  p.  287, 
sea  541.  In  this  case,  plaintiff  being  entitled  to  costs,  this 
defendant  cannot  be.  In  a  similar  case  in  Massachusetts, 
costs  were  allowed  to  both  parties.  This  decision,  however, 
must  have  been  made  under  some  peculiar  provision  of  dieir 
statutes,  as  it  could  not  have  been  made  under  any  common 
law  provision  for  the  reason  before  mentioned,  that  at  ocmi- 
mon  law  neither  party  wan  entitled  to  costs.  {BurriU  Law 
Die.  title  ^'costs.") 

Judgment  revened. 
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THOMAS  BANKS,  Eeapondent,  V.  a  H.  CROW, 

Appellant 

Appeal  from  Douglas  Oounif. 

JonnDn  ov  Aonoirs. — A  contract  waa  alleged  to  have  been  made  to 
conyey  to  the  plaintiff  ^a  certain  farm,  a  certain  town  lot,  and 
twenty  hogs"  for  the  consideration  of  eight  hundred  dollara,  and 
in  an  action  brought  thereon,  the  complaint  averred  that  a  deed 
had  been  executed  for  "a  part  only  of  tiie  real  property,^  and  that 
there  was  a  refusal  to  deliver  the  hogs,  and  that  the  plaintiff  had 
been  damaged  thereby  in  the  sum  of  $180:  Held,  that  the  eom* 
plaint  set  up  but  on  cause  of  action. 

Bau  or  liAjn>. — ^Pabol. — Respondent  was  called  as  a  witness  to  prove 
the  contract:  Held,  it  was  error  to  admit  parol  evidence  of  the 
contract  for  the  sale  of  land. 

SiVERABU  OoNXBACTS. — A  ooutract  to  sell  a  farm,  a  town  lot,  and 
certain  personal  proper^  for  a  gross  sum,  is  not  a  severable  eon- 
tract. 

Vabianob. — If  the  plaintiff  seeks  to  recover  on  a  contract  essentially 
different  from  the  one  set  up,  he  should  obtain  leave  to  amend. 

WiTHDBAWAJt  ov  Pabt  or  Gausb  OF  ACTION. — ^The  verdict  by  the  jury 
was,  "We,  the  Jury  find  that  the  town  lot  In  the  town  of  Oakland* 
Douglas  Goimty,  Oregon,  designated  in  the  plaintiiPs  complaint. 
Is  the  property  of  plaintiff,  and  further,  we^  tiie  jury,  find  for  the 

'-  plaintiff  ninety 'four  dollars;"  Held,  that  the  town  lot  had  not 
been  withdrawn  from  the  case,  and  its  sale  forming  a  part  of  the 
parol  agreement,  rendered  the  contract  void. 

Thb  complaint  charges  that  the  defendant  agreed  with 
the  plaintiff  for  the  consideration  of  $800,  to  sell  and  con- 
vey to  the  plaintiff  a  certain  farm  described  in  the  com- 
plaint^  a  certain  town  lot  also  described,  and  twenty  hogs 
designated — that  the  said  sum  has  been  duly  paid  to  the  de- 
fendant in  gold  coin ;  that  defendant  has  executed  a  sufficient 
deed  "to  a  part  only  of  the  real  property/'  and  has  refused, 
and  still  refuses  to  deliver  the  hogs,  and  that  the  plain- 
tiff has  been  damaged  $180  by  the  refusal  to  deliver  the 
hogs. 

The  answer  denies  making  the  aUeged  agreement,  and 
charges  that  the  defendant  agreed  to  sell  the  farm  and  the 
hogs  to  the  plaintiff  for  $800,  and  that  he  has  fully  per- 
formed and  complied  with  the  terms  of  the  agreement^  and 
has  delivered  the  said  hogs;  At  the  trial  the  plaintiff  appeared 
as  a  witness,  and  was  asked  to  state  the  terms  of  the  contract. 
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Objection  was  made  that  the  contract^  being  for  the  sale 
of  land,  conld  not  be  proved  lay  parol.  The  witness  was 
permitted  to  answer,  and  this  ruling  being  exoepted  to  is 
assigned  as  error.  Afterwards,  in  the  oonrse  of  the  trial, 
the  plaintiff  announced  that  he  abandoned  all  claim  for  dam- 
ages as  to  the  town  lot,  and  he  now  claims  that  the  error, 
^if  there  was  any,  in  admitting  parol  evidence  of  the  con- 
tract, is  waived  or  cured  by  the  abandonment,  and  that  the 
whole  case  as  it  now  stands  shows  that  the  error  does  not 
affect  a  substantial  right  of  the  part^. 

W.  B.  WiUia,  for  the  appellant 

When  the  terms  of  an  agreement  have  been  reduced  to 
writing,  it  is  to  be  ccmsidered  as  containing  all  those  terms, 
and  no  parol  evidence  of  the  terms  can  be  admitted.  (Code 
pi  317,  sec  682.) 

If  the  consideration  is  single  and  entire,  the  contract  is, 
and  cannot  be  divided.  (8  Johns.  258;  6  Wend.  164;  8 
Parsons  Con.  619;  22  Pick.  457-60.) 

Part  performance  will  not  take  it  out  of  the  statute  of 
frauds.  (10  N.  Y.  282;  6  Cowen  162;  2  Johns^  221;  20 
Pick.  134,  etc) 

The  plaintiff's  remedy  was  an  action  to  recover  back  the 
money  paid,  disaffirming  the  contract 

The  price  of  the  hogs  and  town  lot  being  a  part  of  an  en- 
tire contract,  cannot  be  fixed  by  parol  evidence 

Watson  &  Masher,  for  respondent 

An  agreement  void  in  part,  is  not  necessarily  void  m  Mo. 
It  is  universally  held  that  no  one  can  receive  or  enjoy  the 
goods  or  services  of  another,  and  then  rely  on  the  statute  of 
frauds  as  an  excuse  for  not  paying  for  them*  (18  Ind.  1-11 ; 
S8  Ver.  34.) 

The  contract  was  fully  completed  on  the  part  of  the 
plaintiff.  Equity  will  not  allow  the  statute  of  frands  to  be 
assigned  as  a  reason  why  it  should  not  be  performed  as  to 
the  other.  (22  BL  63;  7  Ohio,  167;  Suggeit  v.  Ooraon,  26 
Missouri.) 
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The  rigid  Irales  of  law  as  to  the  statute  of  fraud%  and  ihe 
indiyiBLfailit^  of  eontract^  is  greatly  relaxed  by  modem  decis- 
iona.    (S8  Yer.  497;  28  Ver.  668.) 

..  TTPTOir^  J.  It  reqmrea  no  argument  to  show  that  parol 
evidence  was  inadmissible  to  prove  the  contract  set  up  in  the 
complaint  The  position  assumed  by  the  respondent^  is 
that  the  case  may  be  treated  as  if  na  mention  had  been 
made  of  the  town  lot;  that  the.  contract  being  for  the  sale 
of  a  tract  of  land  and  certain  personal  property,  and  the 
land  being  conveyed,  and  thereby  that  part  of  the  contract 
xeqtiired  to  be  in  writing  being  performed,  the  statute  of 
frauds  does  not  apply.  He  cites  Irvin  v.  Stone,  6  Cnsh. 
508 ;  Bond  v.  Macher,  11  Cnsh.  1 ;  Davenport  v.  Mason,  15 
Mass.  85;  Benedict  v.  Beebe,  11  John,  145;  Wilson  v.  Bay, 
13  Ind.  1 ;  Pierce  v.  Paine,  28  Ver.  84,  and  states  the  rule 
to  be,  ^'An  agiieement  void  in  part  is  not  necessarily  void 
in  toto,  but  a  part^  which  would  not  be  void  if  it  stood 
alone,  may  be  held  valid  if  it  can  be  separated  from  the 
part  which  is  void."  If  we  reject  all  that  is  said  of  the 
town  lot,  and  treat  of  the  farm  and  personal  property  only, 
this  rule  may  be  applicable  to  the  case  before  us,  especially 
if  the  farm  was  conveyed  at  the  time  of  making  the  parol 
contract  A  contract  which  is  not  severable,  if  void  m  part 
is  void  in  whole.  In  the  case  supposed,  one  gross  sum 
$800,  is  to  be  paid  for  both  the  farm  and  the  personal 
property. 

But  it  is  said  the  farm  being  conveyed,  and  it  having  be- 
cosoe  immaterial  what  part  of  the  $800,  applied  to  purchase 
the  personal  property,  since  it  was  the  surplus  above  pay- 
ing for  the  farm,  be  it  more  or  less,  and  was  already  paid 
over,  nothing  of  the  contract  remains  to  be  performed  but 
the  delivery  of  the  hogs.  From  this  it  is  assumed  that  the 
agreement  to  sell  the  personal  property  is  severable,  and 
stands  as  independently  as  if  the  agreement  had  been  to  sell 
the  farm  for  $700  and  the  hogs  for  $100.  In  other  words, 
the  daim  is  that  the  land  has  been  conveyed  to  the  plaintiff 
by  a  deed^  Ti^ch  is  a  compliance  with  the  statute  leqmring 
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a  writing;  the  personal  properly  has  been  folly  paid  for, 
and  therefore  it  can  never  be  material  to  detBrmine  how  much 
of  the  gross  sum  is  apportioned  to  the  one  or  l^e  other;  that 
in  case  of  non-deliveiy  of  the  personal  property,  the  remedy 
is  by  an  action  for  the  damages  occasioned  by  the  failure  to 
deliver,  and  the  amount  of  damage  ia  in  no  way  dependent 
upon  Ihe  price  paid. 

The  case  thus  stated  may  be  a  stronger  one,  than  where  the 
land  and  personal  property  are  bargained  at  the  same  time, 
the  one  at  one  price,  and  the  other  at  another  price;  because, 
in  the  latter  case,  some  advantage  in  purchasing  both  to- 
gether, or  an  anxiety  to  obtain  the  land,  may  be  the  leading 
and  main  inducement  to  pn»nise  to  pay  the  agreed  price  fofr 
the  personal  property,  and  that  may  be  a  reason  why  the  coa- 
tracts  should  not  be  deemed  severable^  But  it  is  not  ren- 
dered certain  by  the  record  in  this  case,  that  the  deed  was 
executed  at  the  time  of  making  the  agreement  for  die  sale  of 
the  land  and  the  personal  property.  If  the  deed  was  not  exe- 
cuted then,  there  was  for  a  time  an  agreement  that  was  in 
part  void  by  the  statiites  of  frauds,  its  parts  were  not  then 
severable,  and  it  was  then  material  to  know  how  much  of 
the  gross  sum  of  $800  should  apply  in  payment  for  the  hoga^ 
to  enable  the  purchaser  to  have  the  benefit  of  that  part  of 
the  contract,  without  enforcing  the  part  that  was  unques- 
tionably void.  Whether  we  conclude  irom  this  record  that 
the  deed  was  not,  or  was,  made  at  the  time  of  entering  into 
the  contract  declared  upon,  the  respondent's  agreement  is 
based  upon  the  position,  that  the  ease  stands  here  as  if  the 
town  lot  had  not  been  mentioned  in  the  complaint  In  cfrdear 
to  a  fair  consideration  of  that  question,  it  should  be  observed 
that  the  lot  was  a  matter  upon  which  the  jury  was  permitted 
to  deliberate.  The  court  charged  the  jury  as  follows:  1st  '*If 
the  jury  believe  from  the  evidence,  that  at  the  time  the  ocm- 
tract  was  made,  the  defendant  then  and  there  delivered  a  deed 
for  the  real  estate  mentioned  in  the  contract  to  the  plaintiff, 
and  that  a  part  of  the  purchase  mon^  was  then  and  there 
paid  to  the  defendant;  and  if  they  further  believe  from  tJbe 
evidence,  that  by  virtue  of  said  contract,  th^  plaintiff  was  to 
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receive  a  nuxabeT  of  hogs^  the  oonsider^tion  ef  .^wl^a^  wac)  paid 
by  plaintLS,  aiid  tber  hog;i  were  then  an  ^e  pr^amses  91^ 
could  be  identified  by  marks  and  numbera  fsom  all.otheni; 
then  they  muat  find  for  the  plaintiff."  3d^.  *Ti  yojfi:])eli0ve 
from  the  evidence,  that  the  town  lot  was  not  included  in&e 
contract,  and  it  waa  so  understood  by  ike  pLaintiJOt  and.  de- 
f endant>  and  formed  no  part  of  the  conaideration  for  the  pur- 
chase money  for  the  land  and  the  hogs^  then  the  loi  muat  he 
regarded  out  of  the  case."  3d.  'If  the  jury  find  that  the 
lot  was  not  mentioned  at  the  time  the  contract  ivas  made,  the 
plaintiff  caimot  recover." 

Cou3rt  refused  defendant'a  regueat  to  charge;  4th«  'fif  tiie 
jury  find  that  the  defendant  delivered  the  hogs  with  the  land, 
then  the  verdict  must  be  for  the  defendant/'  $th.  ''If  the 
jury  find  that  the  contract  for  the  price  of  the  land  and  town 
loty  and  the  hogs  mentioned  in  plaintiff's  complaint  waa  Q»e 
..entire  contract,  and  for  one  and  the  same  consideration^  tb^ 
plaintiff  cannot  recover  here." 

The  jury-  returned  the  following  verdict^  '^e,  the  jury, 
find  that  the  town  lot  in  the  town  of  Q^land^  Dooglaa 
County,  Oregon,  designated  in  the  plaintiff'a  ooanplaint  is 
the. property  of  plaintiff,  and  further,  we,  the  jury,  find  for 
the.  plaintiff  ninety-four  dollars."  ,1 

Ji  is  evidezit  from  this  chf^rge  and  v^rdiet,*  that,  prop^ 
steps  were  not  taken  to  diyest  the  case  of  ^  peeuljiar  <^ar- 
acter  given  to  it  by  the  allegation,  relative  to  the  town  lot 
The  more  satisfactory  way  to  aooomplish  that,  would  have 
been  by  application  to  the  court  for  leave  to  amend  the 
•QOimpIaiiit  *By  the  authorities  before  e2te4;  a  painty '.n£dy 
be  allowed  to  withdravr  a  distiuiOl  cause  of  action  without 
a  formal  amendment,  but  what  is  alleged  in  regiurd  to  tlie 
town  lot,  was  not  set  lip  as  a  distinet  oame  bf  action — ^in  fact 
the  complaint  sets  up  but  one  cause  of  action,  Code,  p.  91, 
sec  8,  aiid  it  was  not  regarded^by  the  court  as  a  \  case 
where  the  variance  between  the  allegations  and  proofs  was 
to  be  disregarded  as  not  affecting  a  aubstantial  right  If  it 
bad  been,  the  judge,  instead  of  leaving  it'to  the  jiuy  to  uMy 
t  OrBgDii—31 


^482  WiJJSOTT  V.  ^iTT  OF  Salbm.  [8'  Oregon 

*  whether  the  oontract  embraces  the  town  lot,  would  have  in- 
structed that  the  allegation^  in  regard  to  the  town  lot  were 

•  deemed  withdrawn,  and  that  the  jury  were  not  to  consider 
that  suhject  It  is  dear  from  the  record,  that  the  req)ond- 
ent  relied  upon  the  illegality  of  the  contract,  set  up  in' the 
comphint,  and  that  &e  xuise  was  submitted  to  Ihe  jury  em- 
barrassed with  questions,  connected  with  the  alleged  sale 
'  of  the  town  lot^  Kable  to  confuse  the  case,  and  divert  Ae 
Ininds  of  the  jury  from  the  issue  that  would  have  been 
properly  before  them,  if  the  complaint  had  been  amended 
by  striking  out  what  was  alleged  in  r^rd  to  the  town  lot 
^iBr^r  will  not  be  presumed,  but  that  the  case  was  thus  im- 
properly encumbered  appears  affirmatively  in  the  charge 
and  verdict  I  think  it  would  be  inconsistent  with  safe  or 
desirable  practice,  and  against  precedent,  to  disregard  the 
'roid  contract  set  up  in  the  complaint^  and  aHow  tiie  plaintiff 
to  prove  a  1^1  contract,  different  in  an  essential  particular 
from  the  one  charged.  I  also  think  that  the  court  erred  in 
refusing  to  instruct  that  ''if  the  defendant  delivered  the 
hogs  with  the  land,  the  verdict  must  be  for  the  defendant 

This  action  was  for  breach  of  a  special  contract  to  sell  and 

'  deliver.     There  was  some  evidence  tending  to  show  tiiat  the 

hogs  had  been  delivered  in  pursuance  of  the  oontract  proved^ 

'and  tfie  question  of  dellveiy  should  have  been  left  to  die  jury. 

*    The  judgment  shotdd  be  reversed. 


0.  A.  WILSOK,  Appellant,  v.  THE  CITT  OF  8AIKM, 

Sespondent 

App0Ql  from  Marion  OoumJtf. 

Oo0T8.— 6U1  of  cU8buzMineiitB»  horn  oomBtituted,  aatovi  ctf  objecttoi 

thereto. 

Tncia  oaae  was  an  appeal  from  an  aUowanoe  of  disbmve- 
loeDbtB  t(^.,re9poadentw  and , ittvokes  no  .questiont  other  tihan 
those  decided  in  Crawford  v.  Ahrch(un  et  al.,  2  Oregon,  16S, 
and  requires  only  an  extension  of  the  rulings  there. 
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.  .TfiWi(ww«  <8  W3?ti  for  appellant 

'       '  '   ' '  I    •  '    '  ■ 

Maltory  >dt  Shaw,  for  respondent. 

.  WniSOK^  J.  In  prepanng  the  bill  of  disbarsement^ 
^idi  one  parfy  <dalms  to  reeoT^  of  liie  other,  edish  item 
is  a  sepafaie  claim,  for  which  a  separate  allowanoe  might  be 
flskedy  and'  each  iteb  iahoiild  be  brieAj/  but  particnlarly -set 
-forth,  jtiBt  afif  in  a  Complaint.  Each  catise  of.acUon  nroBt  be 
apeci^eaSy  set  out,  and  miist  of  itself^  'show  .a  right  to 
recover  thereon;  applied  to  this  case^  thie  reason  is  appair- 
eat'  The  ojiportnnity  mnst  be  giVen  for  the  other  party  to 
object  to  the  allowance,  and  by  the  rule  in  Cnvurfdrd  v^ 
Abrahcin  dl  ah,  2  Oregon,  163,  he  must  object  spedallj  to 
«aoh  daim  or  distinct  part  ilierebf  set  for^L  If  this  be 
not  ddne,  that  item  or  part  is  admitted  to  be  a  propisr 
charge. 

The  attendance  of  a  witness  is  an  itsm^  tiie  mileage  of  that 
witness  is  another,  the  necessity  for  his  attendance  a  third, 
and  to  each,  the  parfy  charged  may  or  may  not  object  By 
our  rule,  }n  the  case  referred  tO)  '^when  objections  have  been 
specially  made  to  any  or  all  of  tiie  items  claimed,  then  it 
would  be  proper,  if  within  the  power  of  the  claimant^  to  make 
a  full  showing  as  to  the  materiality,"  and  we  may  add,  to  the 
necessity  of  each  item  so  objected  to.  We  there  declared  that 
the  further  showing  should" !»'  m  Vie  form  of  an  "amended 
verification."  This  term  may  have  misled  parties,  and  we 
would  adopt  rather  an  ^'amended  verified  statement/*  Each 
item  or  par^  ^reaf ,  objected  to,  shoiiJd  mly  appear  in  .^uch 
amended  statement,. with  all  the  facts  necessary  to  show  the 
justice  of  the  claim,  and  to  authorize  the  derk  or  the  court, 
to  allow  a  judgment  therefor.  Here  seems  to  have  been  the 
difficulty  in  this  case:  Perhaps  a  case  would  better  illus- 
trate what  we  desire  to  express.  Suppose  objections  are 
made  thus:  That  A.  B.  was. not  sworn  as  a  witnesS)  that  C; 
D.  did  not  attend  as  a  witness  (ynly,  but  was  a  juror,  etc,  or 
for  the  alleged  number  of  days,  and  that  E.  F.  did  not  travel 
any  distance  as  a  witUQ^usiy  eta 
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Then  the  amended  3t;atej:ae]it  ehould  diTecdj  and  folly 
exhibit  the  facts  as  to  those  points,  and  might  be  in  a  form 
substantially  thus:  ^^The  i^ason  why  A.  B.  was  not  sworn 
was  (setting  it  forth) ;  but  it  was  material  to  have  sac^ 
witness  in  attendance  (setting  forth  tiie  reason);  diat  C.  D. 

travelled miles  in  coming  to  and miles  in  going 

from  court  as  a  witness.  That  said  witness  came  by  special 
agreement,  or  by  process  served;  and  that  E.  F.  was  in 
attendance  as  a  witness  alone  — —  days.-'  And  so,  as  to  any 
item,  to  which  objection  may  have  been  made.  Then  peir* 
jury  could  probably  be  sustained  if  the  facts  sworn  to  were 
untrue,  since  the  jxarticular  attention  of  the  afliant  has  been 
caUed  to  each  fact.' 

The  case  now  before  us  is  somewhat  uncertain  hi  what  may 
be  termed  its  pleadings,  but  it  answers  sufficiently  for  cor 
views,  additional  to  thoae  in  Crawford  v.  Abrahan^  et  a2. 

We  think  attorneys  can  now  understand  the  requirements 
of  our  rulings.  We  fimd  that  no  sufficient  showing  has  been 
made  to  sustain  the  allowanoe  of  some  of  the  items  to  which 
the  appellant  objected,  and  Without  specifjang  them  we 
shall  direct  a  modification;  of  the  judgment  below^  zeducing 
the  disbilrsem:^ts  allowed  to  $151^90.'  f 


BCHIEOTT  &  GHONEJa,  Appellants,  v.  PHILLEPPI  ft 

COLEMAN,  EespondentB. 

Appeal  from  Midinomah  Countj/m 


Wbit  op  Bsview. — ^Thik  Svatoix>bt  Afpeai.  and  writ  of  revfew  are  eon- 
current  remedies. 

Idem. — The  appeal  inyolyes  a  trial  both  upon  the  merits  and  upon  the 
law;  the  review,  only  questions  of  law. 

Idem. — ^The  expiration  of  a  right  to  appeal'  as  to  time,  does  not  eat* 
tinguish  the  right  to  review. 
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Pi«Aiim[FF8^  in  ft  eivil  action,  in  a  justice's  ootcrt^  against 
one  Morftty  had  procured  bis  arrest.  Eespondentd  here,  de^ 
fendanta  below,  executed  an  undertaking  and  procured  the 
di8chai{;e  of  Moivt  from  arrest  After  judgment  against 
Morst,  and  after  execution  against  his  property  and  a  return 
of  none  found,  an  execution  was  issued  against  his  person, 
whidi  was  returned  not  served,  as  Morst  had  left  the  state.. 
On  the  twenty-fourth  of  March,  1860,  appellants  brought  an 
action  against  the  respondents  on  the  undertaking,  and  <m 
the  twenty««ixth  day  of  April,  1869^  the  justice  gaVe  judg- 
ment for  the  defendants^  assigning  as  ground  theiefor,  no 
cause  of  action.  On  the  second  of  June,  appellants  filed  a 
petition  for  a  writ  of  review,  and  an  allowance  was  made. 
On  the  fourteenth  of  June,  in  the  circuit  court,  respondents' 
counsel  moved  to  strike  out  and  quash  the  writ  The  court 
below  sustained  the  niotion,  and  filed  his  reasons,  to  which 
ruling  the  appellants  excepted  and  iock  ah  appeal  here. 

Kelly  &  Reed,  for  appellants,  assign  as  error: 

1st  That  the  court  decided  that  a  wi^t  of  review  would 
not  lie,  but  that  plaintiff's  remedy  was  by  appeaL 

2d.  That  the  court  decided  that  a  writ  of  review  would 
not  issue  at  any  time  within  six  mon^s  from  the  date  of  the 
decision  complained  of. 

3d.  That  the  court  decided  that  the  writ  ought  not  to 
issue  upon  the  facts  stated  in  the  petition. 

4th.  That  the  court  decided  that  an  appeal  was  a  plain, 
speedy,  and  adequate  reanedy  for  errors  in  law,  appearing 
upon  the  face  of  the  proceedings. 

6  th.  That  the  court  decided  that  an  appeal,  and  a  writ  of 
review  were  not  concurrent  remedies,  and  the  plaintiffs  could 
not  elect  which  they  would  pursue. 

6th.  That  the  court  decided  that  a  writ  of  review  would 
not  lie,  after  the  time  for  taking  an  appeal  had  expired. 

0.  P.  Mason,  for  respondents. 

WiMON^  J*  In  dismissing  the  writ  below,  that  court 
seems  to  have  decided  these  propositions,    that    appeal    and 
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review  were  not  cfonclirreat  reOiedi^di  iihat  t^hen  an  appeal 
could  be  taken  a  review  would  Wot  be  aUowed,  lihat '  after 
the  time  for  taking,  an  appeal  had  expired,  when  it  mi^t 
have  been  made  javailable,  it  would  be.  too  late  :for  a  part^ 
to  resort  to  a  review. 

By  section  672,  p.  294,  of  the  Code,  the  writ,  heretofore 
known  as  the  writ  of  c^iorari,  is  known  in  thia  code  as  the 
writ  of  review,  and  the  nezt  section  declares  ^^that  any 
party  .to  any  process  or  proceeding  before  or  by  any  inferior 
courty  etic,  may  have  the  decision  or  determination  thereof, 
reviewed  for  errors  therein."  This  is  substantially  the  law 
as  it  was  in  1860.  At  the  Beoember  Term,  1860,  of  the 
supreme  court  of  this  state,  the  same  question  was  before 
that  court,  as  is  now  here.  In  Blanehard  et  al.  v,  BermeU 
et  al.,  1  Oregon,  329,  the  ooiirt  held,  ^'a  certiorari  may  have 
been  a  proper  remedy,  and  so  may  have  been,  an  appeal; 
the  statute  regulating  appeals  from  juatioea  of  the  peace 
allows  appeals  in  all  cases,  etc,  (Laws  of  Oregon,  1854,  p. 
296,  sec.  185.)  I  therefore  conclude  that  appeals  lie  in  all 
cases  from  the  final  decisions  of  justic/es  of  the  peace,  and 
the  remedy  by  certioraH  is  coficurrewt.'*  When  the  writ  of 
leyiew  was  substituted  for  that  of  certiorari,  it  was  subject 
tc)  the  saime  construction  and  application*  The  only  di&r- 
ence  in  the  law  is  found  in  sec  575  of,  the  Code,  which  was 
not  distinctly  found. in  the  law  of  1854.  That  declares  that 
the  writ  of  review  ^^shall  be  allowed  in  all  cases  where 
there  is  no  appeal,  or  other  plain,  speedy,  and  adequate  rem- 
edy, and  where  the  inferior  court  officer  appears  to  have  ex- 
ercised such  functions  erroneously,  etc*' 

When  a  party  complains  ordy  of  the  errors  in  law  appear- 
ing upon  the  record  and  proceedings,  it  is  certainly  not 
a  plain,  speedy  or  adequate  remedy  to  force  him  to  rely 
upon  appeal,  which,  under  sec  536,  subdiv.  8,  p.  285, 
of  the  Code,  requires  the  same  proceedings  as  though  the 
case  had  been  commenced  in .  the  circuit  court,  involving 
witnesses  and  a  multitude  of  costs  and  disbursements,  in- 
stead of  having  the  pure  questions  of  law,  governing  the  case, 
heard  and  decided   with    comparatively   no  trouble  or  cost 
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The  circuit  judge,  in  allowing  the  writ,  passes  to  soiine  ex- 
tent upon  whether  the  causes  allegecL  are  •  errors  of  law  or 
not,  and  if  they  involve  more  than  legal  questions,  it  might 
be  proper  to  deny  the  writ  and  leave  the  party  to  his  appeal, 
as  the  mode  by  which  all  the  questions  of  law  and  fact  may 
be  retried.  In  review,  everything  is  tried  and  decided  from 
an  inspection  of  the  record,  and  an  appeal  cannot'  acoom- 
pKsh  this  without  imposing  a  great  incumbrance  of  other 
matters.  Evidently  the  legislature  intended  thiS'  ccHastrac*: 
tion,  for  in  sec.  116,  p.  604,  of  the  act  relating  to  courts  of 
the  sec.  64,  p.  595,  which  gives  an  appeal  in  all  cases  f rom^ 
suioh  court,  except  in  three  cases  mentioned,  in  these  wordq,. 
''No  provision  of  this  act  in  relation  to  appealfl,  or  the 
right  of  appeal,  in  either  civil  or  criminal  oases,  must  be 
oonstmed  so  as  to  prevent  either  party  to  a  judgment|  given 
in  a  jufitioe'a  court  from  having  the  same  review  in  the  cir- 
cuit court,  for  errors  in  law  appearing  iip<yn  the  face  of  such; 
judgment,  or  the  proceedings  connected  therewith,  as  pro- 
vided in  title  1  chap.  YII,''  which  is  the  law  in  ref  erenee  to 
review.  Taking  the  two  laws  together,  and  the  reasona' 
which  operate  in  allowing  the  writ  of  review,  we  think 
that  a  party  may  have  a  right  to  a  writ  of  review  for  errors 
in  law  apparent  upon  the  reoord,  ete»,  at  the  same  time  that 
he  mij^t  have  a  right  of  appeal,  which  would  retry  the 
merita  of  the  case  as  well  eis  re^ew  the  questions  of  law; 
that  review  and  appeal  may  thus  be  concurrent  remedies;, 
and  it  follows  then,  that  the  expiration  of  a  right  to  appeal, 
as  to  time,  does  not  extinguish  the  right  to  a  review.  The 
one  cuts  ofF  all  possibility  of  bayifig  the  case  reheard  upoar 
its  merits ;  but  if  the  law,  apparent  from  the  papers,  forbid 
such  a  judgment,  then  the  judgment  may  be  reversed  or  mod- 
ified aa  to  the  mere  questions  of  law  at  any  time  during  the 
limit  assigned  for  review.  We  think  the  judgment  should 
be  reversed  and  remanded. 
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L,  HOWE,  Appellant,  v.  DOUGLAS  COUNTY. 
Appeal  from  Douglas  County. 

JftKB, — ^Mileage.— -Gonstruction  given  to  sees.  14,  p.  738;  16,  p.  739; 
ZZ,  p.  903;  and  85,  p.  906,  wHh  reference  to  fees  and  constructive 
mileage. 

Idbjc— Single  mileage  for  each  prednet,  only  allowed  for  serving  no- 
tices upon  the  judges  of  election. 

Fees. — ^What  mileage  allowed  in  serving  the  panel  of  jurors  with  no- 
tioes. 

Ae8. — Notices. — ^No  mileage  allowed  lor  posting  notices  for  colleetioB 
of  taxes.  . 

Sheriff's  Mileage. — ^Sherififs  mileage  commences  at  his  office  at  the 
comity  seat. 

The  plaintiff,  appellant^  as  sheriff  of  Douglas  County, 
from  August  1st,  1866,  to  July  1st,  1868,  averred  that  he 
performed  certain  services  for  which  that  county  was  lia- 
ble to  pay  him,  and  set  forth  his  claims  thus : 

Writing  84  notices  for  collection  in  each  precinct,  for  the  yean 

1866-7   ,.... $    2100 

Posting  the  same  • 42  00 

Mileage  to  and  from,  posting  the  same 445  20 

Mileage  to  and  from  each  precinct,  to  collect   taxes   for   the 

years  1866-T  142  00 

Serving  venire  of  the  8  paneki  of  jurors  for  May  term    G.  C. 

1868    46  00 

Writing  notices  of  same 7  75 

Mileage  on  ^ame  67  60 

Betnm  on  same 7  75 

Mileage  for  serving  suhpenas  on  82  witness  before  grand  jury  83  40 
Mileage  in  serving  42  notices  on  judges  of  election,  at  the  June 

election,  1868   331  00 

Mileage  in  posting  42  notices  of  electioti  for  June  election,  1868  331  80 

Total • » $1536  00 

And  admitted  a  payment  of 291  60 

The  answer  denied  any  services  for  the  county,  except  as 
stated  in  answer,  thus  putting  in  issue  each  averment  of  the 
complaint  It  admitted  service  of  venire  of  one  panel  of 
jurors  and  alleged  payment  therefor  in  the  sum  of  $15. 
For  serving  said  venire  for  May  term  of  court,  1868,  writing 
notices  of  same,  return  and  mileage,  the  defendant  paid 
plaintiff  all  he  was  entitled  to,  $50.25.     For  subpoenaing  32 
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witness  for  grand  juxy  full  payioeBt  is  averred  in  the  bujoji 
of  $43.  For  serTing  42  noticee  upcm  judges  for  June  eleo- 
tion,  1868,  a  payment  is  averred  in  the  sum  of  $98.80, 
whidh  defendant  alleges  'Siras  aooepted  in  satisfactipn  of  ser- 
▼ioe**  by  plaintiff. 

For  serving  42  notioes  of  election^  a  similar  payment^ 
08.80,  and  aeceptance  is  stverred,  and'tbe  defendant  dsdared 
that'aH  the  mileagjs  fot  serving  said  notice  of  eleetion,  and 
upon  judges,  did  not  exceed  1,976  miles,  and  that  the  amount 
paid  therefor,  fully  dischaxged  the  sameu  ^ 

'No  replication  was  filed. 

TTpon  the  trial,  the  issues  tried  were  submitted  to  the  jury 
for  special  findings,  and  their  verdict  was  as  follows: 

We,  the  juiy,  find  that  the  plaintiff  aotoally  traveled  as 
follows: 

Tor  eolleetijig  taxes  for  1867   .*••••••  — ..« .,•••••••••».  S15 

For  seiring  noticee  upon  judges  of  election   (total) •••  807 

For  serving  notices  on  one  panel  furj,  May  term,  1858 •  •  • . .  204 

Foetiqg  notices  (tax)   18S7  , 809 

Total  number  of  miles  actually  traveled  in  performing  all  the 

above  mentioned  services  • '.  1,134 

We,  the  jury,  find  that  the  plaintiff  traveled,  actually  and 
constructively,  as  follows: 

For  collecting  taxes  for  the  year  1887,  and  serving  notiees  ob 

Judges  of  election  for  1888   4,484 

Serving  notices  on  one  panel  of  Jury  for  May  term,  1868 ........  1^12 

Posting  tax  notices  for  1867    4,420 

Dotal  number  of  miles  as  actually  and  constructively  traveled  in         i 

performing  the  above  service  .10,816 

(Signed)  Wm.  Vigkebs,  Foreman. 

Upon  this  verdict,  the  court  found  the  law  to  be  with  the 
defendant,  and  gave  judgment  against  the  plaintiffs  for  costa^ 
etc. 

Plaintiff  appealed  from  that  judgment,  setting  forth  as  the 
ground  of  error,  in  his  notice  of  appeal : 

"1,  The  court  erred  in  refusing  to  admit  the  evidence 
offered  by  the  plaintiff  as  to  the  writing  and  posting  of 
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notices  for  the  collection  of  taxes,  as  a|)pear8  by  Ae  bill  of 
exceptions  filed  and  made  a  part  of  the  record  in  said 
canse. 

"2.  The  court  erred  in  rendering  a  judgment  against 
plaintiff,  in  favor  of  defendant^  for  its  costs  and  disburse- 
ments. 

**3.  The  court  erred  in  not  rendering  a  judgment  in  favor 
of  plaintiff,  against  defendant,  for  the  sum  of  $740.60/' 

w 

Willis  dk  Watson,  for  appellant 
Strahan  ^  Burnett,  far  respondent 

WiLBOTSf^  J.  4^  the  appellant  filed  no  bill  of  exceptiona, 
we  must  confine  our  examination  of  this  case  to  the  second 
and  third  grounds  alleged  to  have  been  error;  and,  in  fact, 
irom  the  verdict  of  the  jury,  it  seems  that  the  only  issue 
tried  was  whether  the  appellant  waS  \  o^  was  not  entitled  to 
constinictive  mileage  for  certain  alleged  services.  As  in  the 
Kjase  of  Crawford  v,  Abraham,  2  Oregon,  168,  this  court  is 
to  give  a  construction  to  certain  sections  in  the  code,  and 
thus  establish  a  certain  rule,  which  shall  operate  alike  in 
the  different  counties  of  this  state.  We  are  aware  that 
great  diiferences  of  opinion  exist  as  to  the  true  meaning  and 
operation  of  such  sections,  and  that  the  different  ootxnty 
courto  have  appli^  the. law  in  their  varying  discretions. 

This  case  exhibits  but  a  few  of  the  questions  that  have 
.arisen  in  the  different  district  under  the  fee  bill,  and  we 
regret  that  we  cannot  now  give  a  full  construction  to  that 
law,  which  diould  cover  all  those  matters.  The  sections 
mainly  calling  for  coustxuction  here  are  these : 

Sec.  14,  p.  738 :  "Every  oflScer  or  person  whose  fees  are 
prescribed  in  this  act,  who  shall  be  required  to  travel  in  or- 
der to  execute  or  petfonn  any  public  duty,  in  addition  to 
the  fees  hereinbefore  prescribed,  shall  be  entitled  to  mileage 
at  the  rate  of  ten  cents  per  mile,  in  going  to  and  returning 
from  the  place  where  the  service  is  performed." 

Sec  16,  p.  739.  Mileage  for  any  service  by  sheriffs, 
shall  in  all  cases  be  computed  from  the  county  seat  or  place 
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of  holding  court  in  the  county  in  which  the  officer  perform* 
ing  the  eervice  resides,  etc 

Sec  81^  p.  903.  That  the  sheriff  of  each  ooonly  shall  be 
tax  oolketor  thereof. 

Sec.  82,  p.  904— Prorwo.  The  sheriff,  before  entering 
upon  the  duties  of  collector  of  taxes,  shall  execute  an  addi^ 
tional  bond  in  such'  sum  as  the  oountjr  court  of  the  county 
may  direct  ' 

Sec  38,  p.  905.  If  shall  be  the  duty  of  the  sheriff  upon 
receipt  of  the  tax  roll  from  the  county  clerk,  immediately 
thereafter  to  give  notice  by  posting  up  written  or  printed 
handbills,  three  in  eadi  precinct  within  hia  county,  to  the 
effect  that  he,  or  his  deputy,  will  attend  at  the  ui^ual  place 
of  voting  in  each  election  precinct  in  his  county,  for  the  pur* 
pose  of  collecting  taixes,  etc 

Sec  35,  p.  905.  The  sheriff  shall  be  allowed  thrde  per 
dentum  onall  taxes  collected  \^  him,  etc^  which  percentage 
shall  be  paid  by  the  county. 

It  will  be  seen  that  sections  14  and  H  cited,  undertake  to 
declare  the  persons'  to  whom-  mileage  shall  be  allowed  and 
the  rate  thereof,  and'  the  manner  of  compensation  thereof 
as  to  the  beginning  and  ending  of  travel.  There  i»  no  gen-» 
eral  provisipn  fdund  elsewhere  in  the  Oode  ilpplicable  to 
the  mileage  of  a  persota  whose  fees  are  not  named  and  fixed 
by  chap.  18,  in  which  these  two  sections  are  found*  (Xher 
laws  either  provide '  specially  for  such  compensation,  or  by 
their  silence,  lead  to  the  conclusion  that  none  waa  to  be 
given. 

By  section  31,  cited,  a  new  duty  is  imposed  on  the  person 
who  may  happen  to  be  sheriff;  he  is  made  tax  collector — h 
compelled  to  give  a  new  bond,  wholly  different  from  hie 
official  bond  as  sheriff — and  nothing  is  said  in  chap.  18, 
commonly  called  the  fee  bill,  as  to  any  fees  as  such  tax  col- 
lector. His  office  was  created  at  the  same  time  with  the 
passage  of  the  fee  bill,  but  made  "no  reference  to  it,  and 
under  said  section  31,  he  has  to  perform  certain  duties  in- 
voking the  necessity  of  traveling.  That  duty,  however, 
abridges  the  necessity  for  far  more  extended  joumeyings,  in 
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thaty  by  posting  such  notice^  as  ajre  xo^uii^di  the  tax  payers 
are  obliged  to  wait  upon  him  in  paying  thdr  taxes^  instead 
of  his  waiting  upon  them.  Section  86,  as  cited,  provides 
the  compensation  which  the  taf  collector  is  to  haFe,  and  the 
act  of  whidi  it  is  a  palrt  undertakes  to  fully  define  the  duties 
and  liabilities  of  such  officer.  We  think  it  was  intended  by 
the  Legislature  that  the  allowaaioe  of  compensation  should 
cover  all  the  expenses  and  labor  he  might  incur  or  perform 
in  collecting  taxes*  Bb  is  not  in  sndi 'capacity  a  person  in- 
cluded in  and  provided  for  in  see*  14  <^f  diap.  18.  The 
Legislature  provided  that  by  a  less  amount  of  travel,  he 
oould  obviate  the  neceasily  of  a  greater,  and  by  a  gross 
amount  of  percentage  indicated  thei]^>  intention  of  making 
that  a  full  compensation.  Upon  the  first  and  last  points  in 
the  special  verdict,  we  think  the  court  below  found  correctly 
as  to  the  law. 

The  question  as  to  posting  notices  of  electioiis  does  not 
seem  to  have  been  submitted  to  the  jury,  probably  from  in- 
advertence ;  for,  if  the  duty  of  serving  notices  of  appointmient 
upon  judges  of  the  election,  could  carry  mileage,  certainly 
that  of  posting  notices  of  Ihe  election  in  each  prednct  is 
equally  meritorious.  Our  decision,  hbwev^,  of  the  one,  will 
be  an  indication  of  the  construction  on  that  p<Mnt,  upon 
which  county  courts  may  hereafter  act. 

Sec.  14,  giving  the  ri^t  to  mileage,  applies  its  privileges 
to  witnesses  and  sherifFs  alike.  Their  fees  are  contained  in 
the  same  act,  and  in  similar  cases,  should  have  similar 
^allowances.  This  court  held  in  Crawford  v.  Abraha/m,  oar 
rule  to  be  thus:  ^^The  claim  for  disbursements  must  be  for 
the  number  of  miles  actually  traveled,  and  in  the  number 
of  days  in  actual  attendance  as  a  witness  only,"  and  as  a  rule 
still  further  delineating  the  rights  of  a  witness,  that  ''in  two 
or  more  cases  between  the  same  parties,  at  the  same  term,  a 
witness  would  be  allowed  but  single  mileage  and  attendance, 
etc''  The  full  force  of  those  rules  does  not  apply  h^re^  but 
the  intention  there  manifested  is  plain,  that  the  claim  must 
be  for  the  number  of  miles  actually  traveled,  and  serves  some 
purpose  in  guiding  our  findings  here. 
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/  Sec.  14  w6  think  means  this,  if  in  executing  a  public  duty 
an  oflBicer,  of  that  class  of  persons  prwided  for,  must  necesr 
sarily  travel  any  distance,  he  is  to  be  allowed  ten  eepts  per 
mile  for  his  actual  going  to  and  returning  from  the  place 
where  he  executes  that  duty.  And  we  think  that  section 
15,  read  in  connection  with  section  14,  provides  in  the  case 
of  the  sheriff,  that  no  'matter  where  he  Inay  be  when  a  pro- 
cess is  put  Into  his  hands,  he  may  in  estimating  his  mileage 
count  from  the  county  seat  This  evidently  arises  from  the 
fact  his  ojBScb  is  there  by  law,  and  he  is  supposed  to  be  pres- 
ent there  ready  for  any  business  connected  with  that  office. 
That  is  his  official  home  and  the  Legislature  intended  his 
official  travel  shoul'd  begin,  there. 

Applying  this  coilstruction  to  the  case  under  considera- 
tion, the  notice  to  the  judges  in  eadi  precinct  is  requited. 
It  is  one  act  in  which  tiie  county  is  Ishe  sole  party  made 
liable.  '  In  fact  the  notice  to  be  served  is  but  a  single 
p6per  on  whidi  tJie  returns  must  be  mAde.  While  in  the 
precinct  the  sheriff  is  where  the  three  persons  live  who  are 
to  be  served,  and  it  is  supposed  he  executes  his  duty 
speedily  and  carefully;  Sb  travels  but  once,  with  a  single 
paper  in  ms  possession,  aent  by  but  one  party,  and  follow- 
ing the  spirit  of  our  nding,  as  cited,  we  think  the  law  does 
not  intend  to  pay  him  for  labor  which  he  does  not  perform. 
The  services  of  no  one  can  be  required  without  just  com- 
pensation,  but  unless  plainly  provided  for,  that  which  re- 
quires no  service,  no  outlay  of  .  labor  or  expense,  is  not  a 
daim  upon  '^hich  we  otight  to  give  an  uliusual  construction 
to  the  law.  We  think  the  sheriff  could  daim  his  niileage 
for  serving  tiie  notice  belonging  to,  or  necessary  to  be  served 
in  each  precinct  from  the  county  seat^  to  tiie  residence  of 
the  farthest  one  named  in  such  notice,  to  be  served.  No 
evidence  is  here  to  show  Other  than  the  truth  of  the  finding 
of  tiie  jury,  as  to  the  actual  number  of  miles  traveled  by 
appellant,  and  certainly  the  amount  all^d  to  have  been  paid 
him  by  respondent^  more  than  covers  the  claim  due  upoto 
verdict 
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The  jury  veiy  properly  toixcA  that  the  appellant  served  a 
vaiire  of  but  que  panel  of  jurors^  and  found  the  miles 
actually  traveled  in  executing  that  service,  and  from  that 
finding  we  think  the  court  paid  appellant  all  he  should  be 
entitled  to  receive.  The  construction  of  the  statute  must  be 
made  in  subordination  to  the  rules  so  long  known  and  well 
estaUiahedy  and  to  that  construction  the  court  must  bring 
an  exercise  of  common  sense  and  reason.  Suppose  the 
sheriff  has  a  venite  for  a  panel  of  jurors,  in  a  single  process 
of  paper,  and  it  turns  out,  as  may  happen,  that  ten  jurors 
live  in  the  same  part  of  the  county,  say  fifty  miles  from  the 
county  seat  At  furthest,  three  days  are  sufScient  to  serve 
them  and  make  return.  He  may  travel  enough  additional 
miles  in  going  to  each  juror  to  make  the  whol/B  distance 
traveled  120  miles.  For  this  he  reqoives  an  allowance  under 
dur  construction,  of*  twelve  d(>llar%  besides  the  serving  of 
venire  on  e^cb  ji:cror.  .  If  he  wen^.  enjtitled  to  hpive!  a  mileage 
for  ^ach.mAn  served^  as  i&  claimed  itnthis^  caj^c^  the  number 
.0^  miles  so  claiipedy  could  not  be  le^Jiii^  1/200.;:  and  then 
bis' three  days'  labor  would  ^eali^  ^inf,  about  $35  pez* 
day.  .We:  know  hardships  n;u^  .arise  ouj^it)^^.  hand;  but  we 
find  no  analogous  case  wi  the  ^statute^*  in  whichia^oiy. other 
:OflSoer  or  person  bas.such.text^nsiv^,xigh4:3,AS  ibltP  tdaimed  by 
appellant.  On  tbe.ocmtrary,  the  oonstitmtion  .of  Qregpn  and 
the  Legislature,  have  sought  to  obtain  services  in  almost  er^ 
eiy  other  office  at  low  rates  therefore  Weine  'v^e  to  give  the 
.construction  claimed  by  appellant,  the  (Qpunties  of  large  ter- 
ritory in  this  state  would  become  hppelessly  involved,  and 
such  result  is  manifest  in  this  case.  ^ 

The  juiy  found  that  the  sheriff  actually  traveled,  in  exe- 
cuting the  duties  speoified  in  items  two  and  three,  511  miles, 
which,  at  ordinary  rateS)  would  call  for  an  allowance  of  $51.- 
10,  exclusive  of  the  fee  for  serving.  We  may  fairly  presume 
that  those  services  could  have  been  made  within  nine  days. 
Under  the  second  part  of  the  verdict,  upon  the  same  claims 
and  the  number  ol  miles  is  5,896,  calling  fpr  an  allowance 
of  $589.60,  exclusive  of  service;  in  the  one  case  about 
dollars  per  day,  and  in  the  other  about  sixty-six.. 
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The  jpe^slatuie  has  left  it  to  some- extent,  uncertaiu  as.  ts> 
the  proper  construction  of  sections  fourteen  and  fifteen,  taken 
together  ;t  but  w^  iodine  to  that  view  which  is  most  in  oon- 
aonance  with  equality  and  right,  and  with  the  intention  nxao: 
ifested  in  the  eoonomieal  character  of,  qur  constitution  and 
laws, .  Xf  the  I^egislatuxe  had  expressly  provided  for,  or  mad)^ 
it  apparent,  that  the  better  construction  should  have  been  in 
favor  of  the  constructive  mileage  claimed  by  appellant^  we 
should  then  have  been  constrained  to  hold  differently. 

Under  our  construction  we  think  the  court  below  was 
•correct  in  its  holding  -the  law  to  he  with'  the  defendiAnt^  and 
we  affirm  this  judgment 


T.  CBOSSMAN,  ttespondent,  V.  HENKY  LAKDER,  Ajh 

pellant  ^  '    >t 
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App^l  from  Douglas  CtywnJtif. ' 
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.Costs,— ^e  pleadings  .show ,  ^  ehajrge  foid  a  denial  of  wrongfal  eptry 
tipon'pfeinis^  in  oi-der'i?o  temove  ^  ^bilse/a  <sfaii&  and *^}itl 'that 


I  ■ 


'tiie  hofuse  'iras  built  'npoai.  lands  to  whibh  at  that-tbne>i  lh»  paartlei» 
were  conflicting  clai;EnaTitp  under  tl^  homestead  laii^:  FeZd,  tha^ 
these  allegations  put  the  question  of  title  directly  in  issue,  and 
under  sec.  63l/8ubdiTidon'l,  of  tlie  Code,  would  gire  costs  to  the 
plaintiff,  thou^  he  reocrrered  less  .than  ilftj'  dollars  Yry  tha  Judg- 
ment, t  .  *■  • 
loEH. — If  the  house  was  not  real  property,  the.  deiendant  should  have 
made  such  a  case  in  his  pleading. 


Cbosskan  brought  this  acticm  to  reoover  damages  from 
Lander,  for  an  alleged  trespass  averring  that  Lander  en- 
tered upon  respondepf 8  premises  wrongfully,  and  reipoyed 
therefrom  a  house.  The  appellant's  answer  admitting  the 
entry,  denies  its  wrongful  character,  and  claimed  property  in 
the  house,  averring  that  he  built  the  house  upon  premises,  to 
which  these  parties  were  .  contesting  claimants  under  .  the 
land  .laws  of   the   United    States,     The  replication   denied 
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a  contest)  and  averred  that  appellant  never  was  a  daimant 
of  those  premises. 

Upon  trial  below,  the  plaintiff  had  a  verdict  for  $20.  He 
court  gave  judgment  therefor,  and  for  costs  and  disburse- 
inents  of  $40.70  for  plaintiff.  Appellant  claims  that  he  was 
entitiied  to  jnd^ents  for  costs,  etc,  and  that  there  was  error 
!h  this*  respect 


•      ■     '  »  J    4 


W.  li,  Willis,  for  Appellant. 
<    Chadwieh  iH  Weh$ter,  tor  respondent 

*  • 

Wilson,  J.  The  law  applicable  to  this  case,  and  imder 
which  each  of  these  parties  claim  to  be  right,  is  found  in 
section  539,  8ubdivi8ion*Tj'~6F^the  ^Code.  *1n  an  action 
for  the  recovery  of  the  possession  of  real  property,  or 
where  a  clBdxn  'of  title  or  interest  in  real  property,  or  right 
to  the  possession  thereof  arises  upon  the  pleadings,  or  is 
certified  by  the  court  to  have  come  in  question  upon  the 
triaL^'  If  a  ca^e  e^bits  either  of  these  conditions^  the 
plaintiff  ie  entitled  to  costs,  and  this  would  carry  a  recovery 
of  disbursement^. 

The  single  issue  raised  by  appellant  is,  that  no  claim  of 
title  or  interest  in  real  property,  or  right  to  the  possession 
thereof,  arises  on  the  pleadings.  The  answer  admits  an  en- 
try, upon  the  premises,  but  denies  that  the  same  was  wrongful, 
abd  the  is&ue  of  the  right  to  e^ter  upon  real  estate  is  clearlj 
made.  The  answer  further  avers  that  the  house  in  question 
was  built  upon  the  land  by  defendant,  at  a  time  when  the  two 
parties  were  conflicting  claimants  to  the  same  parcel  of  land 
under  the  homestead  law. 

The  reply  puts  this  question  of  title  to  the  land  as  con- 
flicting claimants  in  direct  issue,  and  carrying  with  that  ques- 
tion all  matters  properly  connected  with  the  land.  Whatever 
is  annexed  to  the  freehold  is  real  estate,  and  a  controversy 
concerning  any  such  article  involves  a  question  of  title  under 
the  Code. 

Title  embraces  the  right  of  the  possession,  and  every- 
'thing  but  the  mere  naked  possession,  8  Barb.  569.     If  the 
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defendant  vfsB  not  a  conflicting  claimant  of  the  tide  to  the 
land,  then  the  daim  he  made  to  the  house  had  no  pre- 
tended  existence,  and  ■wae  not  even  a  shadow  of  one.  So 
far  as  the  pleadings  *  show,  the  house  in  question  must  he 
mippOQed  a  part  of  the  premises,  and  if  defendant  soi^ht  to 
ntofee  the  question  torn  npon  the  quality  of  property, 
whether  Ae  personal  or  real,  the  answer  should  have  made  a 
case,  showing  that  the  building  was  oh^  whicli  did  not  bc- 
ioiig  to  the  pranises  as  a  part  ftereof .  An  outgoing  tenants 
by  law  may  remove  certain  buildings  and  appurtenance, 
but  to  entitle  him  to  a  defense  when  su^  in  treapasa  for 
iheir  removal,  he  should  show  his  right  !Evidently,  there 
is  nothing  in  the  pleadings  separating  the  house  from  the 
lands,  but  in  reality  a  distinct  setting  up  of  a  title  to  the 
hbuse,  abd  ia  right  to  enter  upon  another's  real  estate,  and  a 
question,  to  some  extent,  of  a  title  to  the  land  itself.  Under 
a  like  law  in  New  Tork,  the  eotirt  held  iSiat  such  cases  are 
within  the  section.  (8  Barb.  569;  6  Wend.  689.) 
We  affirm  the  judgment  below. 


»  ' 


STATE  OF  OEEGON,   Respondent,  v.   WILLIAM  EL- 
US;  Appellant 


.  Appeal  from  Clatsop  Cotmiy. 


I"* 


'  Fbom  the  judgment  and  sentence  passed  upon  appellant,  in 
flie  court  below,  on  a  verdict  of  guilty  of  an  attempt  to  com- 
mit rape-,  he  appealed  to-  this  court,  and  the  notice  of  appeal 
contains  no  specification  or  assignment  of  error.  Appellant 
moves  the  court  to  dismiss  the  appeal  for  that  reason^ 

.  HUl  d  Mulky,  tor  appellant 

E.  D,  Shattuckj  for  respondent 

Wilson^  J.    The  requisitions  of  the  Code  in  reference  to 
sppeab  in  criminal,  materially  differ  from  those  in  regard  to 

3  Oregoh — ^a 
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dyil  caxifies.  On  the  part  of  the  &tate,  th^e  grpunds  for  ap- 
peal are  limited  to  two  causea  Notices  ^re  to  be  served 
differently.  No  bond  in  appeal  other  than  a  bail  bond  is 
required.  The  effect  of  the  appeal  -ia  changed  in  some 
respects.  And  the  reasons  for  dismissal  are  limited,  and 
nowhere  does  it  require  that  the  notioe  of  appeal  shall  con-r 
tain  an  assignment  of  errors.  The  Legislature  evidently  in- 
tended to  provide  all  necessary  regulations  in  appeals  for 
criminal  matters  in  the  enactment  of  the  Chapter  XXIII  of 
the  Criminal  Code;  and  when  a  party  has  complied  with  all 
neoessazy  provisions  found  there^  we  think  he  has  a  right  to 
be  heard  here.  In  order  that  certainiy  may  be  obtained 
in  this  dass  of  cases^  under  the  authority  of  the  statutes^ 
this  court  will  order  as  a  rule,  Uiat  after  the  appealed  case 
is  in  this  courts  the  appellant  shall,  if  required  by  respond- 
ent^ make  and  file  here  an  assignment  of  the  errors  relied 
upon,  within  such  time  as  t}ie  court  may  indicfrte.  The  motion 
is  denied. 


HENBY  FAILING  and  others,  Bespondent^  y.  A.  M.  OS- 
i    :.  ;..  ^:^/    »QB;»E,  ARpellfnt,.      .       .  »        /  : 

Appeal' from  Lane  County^ 


OoNDmoKAL  AGEEBiotm, — ^The  parties  having^  entered  into  sn 

agreement,  to  be  liable  in  a  certain  oontingenej,  no  agreement  to 
assume  other  aiipUar  UabiUtiee  oaa  be  implM.  Hie  speeiftoatioii 
of  a  particular  contingency,  ezcludee  aU  ideas  of  liability  upcm  • 
different  contingency. 

CoTBFrAHT  OF  WAsnAHTT.— The  plalntiirB  stipulated  on  tlie  sale  of  land, 
to  refund  the  purehase  money,  "if  it  should  be  adjudged  that  they 
had  no  legal  right  to  sell,  and  if  said  defendant  by  reason  thenoif 
be  legally  compelled  to  give  up  possession  of  said  premises:'*  Held, 
that  the  defendant  had  no  greater  right  under  this  contract,  than 
one  who  takes  under  a  covenant  of  general  warranty.  That  there 
must  be  an  ouster;  either  actual  or  constructiTe,  before  a  eanae 
of  action  arises. 

Kquitabub  RxuEr  on  Saijb  or  Lakd. — ^The  cases  in  whidi  oonrta  of 
equity  interfere  to  give  relief,  where  the  land  exceeds  or  falls  short 
of  that  which  is  specified  in  the  deed  or  contract  of.  sale,  are  thoaa 
in  vhicfa  the  sale  of  land  has  been  made  by  the  aore  or  tot^  or 
where  there  has  been  fraud  or  wilful  misrepresentatioii. 
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This  action  wafi  to  i«oov6r  $1,000,  upon  a  promissory 
note  made, by  the  defendant  on  the  twenty-first  of  Decem- 
ber, 1866,  payable  to  the  plaintiffs*  The  def aidant  answered 
that  the  plaintiffs,  having  judgment  against  one  J.  L.  Brum- 
ley,  had  caused  execution  to  issue  and  to  be  levied  on  a 
tract  of  land  in  Lane  Counly,  known  as  "Bru-mley's  Ranch ;'' 
which  tract  was,  offered  for  sale  on  the  execution,  on  the 
fifth  of  December,  1866,  and  was  by  the  sheriff  struck  off 
to  one  Woodward,  who  failed  to  complete  the  purchase ;  that 
ihe  defendant^  at  the  plaintjlff's  re^uest^  took  the  plaoe  of 
Woodward,  and  completed  the  purchase  undertaken  by 
Woodward,  taking  the  land  at  $4,000,  paying  $2,000,  and 
giving  his  two  promissory  notes  of  $1,000  each,  one  note 
payable.  April  1,  18^8,  and  the  other  April  1,  1869,  that 
the  plaintiffs  k^iew  that  the  title  to  a  part  of  the  land  was 
^ot  good,  but  represented  to  the  defendant,  th^t  the  title 
was  good,  ^nd  represents  that  the  tract  contained  1,20Q 
^cres,  that;., through  .  t&e  plaintiff's  jrepites^ntations  th^ 
4ef endant  •  yf0^  -^nd^^d  to  take  a,  title  inider  said  griff's 
fl^Jer,  by  a^  ^i^^i^t  ixW^  ?W;qpdw4i*d^  of ,  the  sheriff's  cer- 
tificate of  sale,  under  said  judgment;  that  th^  tn^.  oonr 
tained  only  X;Q40:aerQS^  ^d'that  the  title  to  a  large  part  of 
that  fail^;  tov  delendai^fs  damage,  in  the  sum  of  $2,500. 
The  defendant  asks  to  have  thejsraip  ,ol^fltet,  against  rtbts.  note, 
}^i  9Ab  tha;t  the  otlier  not^;  du^,  April  X,  1869,  be  delivered 
up  to  be  cancelled.  The  replication  denied  the;  affirmetiye  all^ 
gations  in  the  answer. 

The  transcript  contains  the  evidence  taken  on  the  trial  of 
the  cause.  The  evidence,  wHiA'is  somewhat  voluminous, 
relates  to  several  disputed  questions  of  fact ;  some  of  which, 
under  the  view  taken  of  the  case  by  this  court,  are  not 
material.  Among  other  things,  it  was  shown  on  the  trial, 
that  at  the  time  of  the  execution  of  the  two  promissory  notes, 
one  of  which  is  the  basis  of  this  action,  and  at  the  time  of 
transferring  to  the  defendant,  the  sTieriff's  certificate,  origin- 
ally intended  for  Woodward,  the  plaintiffs  made  a  written 
premise  or  agreemient  to  the  defendant  Osborne,  which  was 
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subscribed  by  their  attorney^  and  accepted  and  offered  in  evi- 
dence in  this  case  by  the  defendant,  in  the  words  following, 
viz.:  "In  consideration  of  a  sale  of  lands,  say  about  1,200 
acres  in  Lane  County,  made  December  5th,  1866,  by  virtue  of 
sundry  executions  against  J.  L.  Brumley,  and  the  certificate 
of  sale  having  been,  this  twenty-first  December,  1866,  uar 
signed  by  Woodward,  the  purchaser,  to  A.  M.  Osborne,  and 
inasmuch,  as  since  said  sheriff^s  sale,  and  before  the  assign- 
ment, a  Tumo]:<  has  come  into  circulation,  that  the  legality 
of  said  sheriff's  sale  may  be  contested,  and  the  said  Oribome 
having  given  his  notes  for  $4,000,  purchase  money.  Now 
it  is  agreed  by  H.  W.  Corbett;  Henry  Failing,  Smith  ft 
Davis,  Canfield,  Pierson  &  Co.,  S.  A.  Wood,  and  Jones^ 
Tobin  &  Co.,  the  creditors,  at  whose  instance  said  execu- 
tions were  issued,  in  consideration  of  the  foregoing,  that  if 
it  shall  be  adjudged  that  said  creditors  had  no  legal  right 
to  sell  said  premises,  and  that,  if  said  Osborne  shall,  by 
teason  thereof,  be  legally  compelled  to  give  up  poesession 
of  said  premises,  then  said  creditors  shall  refund  the  pur^ 
diase  money  paid  by  him,  witih  int^drest  ft^mi  tlie  date  of  be- 
ing 80  oompelled 

"S.  ElXSWOBTH, 

''Att'y  for  said  creditora.'* 
'TDated  December  31,  1866. 

The!  court  below  rendered  a  judgment  for  plaintiffs,  and 
defendant  appealed. 

WUliame  &  Willis,  for  appellant^  daims  that  by  said  in- 
strument, plaintiffs  agreed  that  they  had  good  right  to  sell 
said  land  to  Osborne,  and  that  he  should  hold  and  quietly  en- 
joy the  same  (Bawie  on  Covenants,  529,  80,  32,  38 ;  8  Cush- 
ing,  419 ;  18  CaL  660^  and  verymany  other  authorities  cited.) 

If  the  legal  title  to  the  land  was  not  in  Brumley,  no  exe- 
cution obtained  by  any  of  his  creditors^  could  be  levied 
upon  it  They  ooold  not  daim  lawfully  what  waa  never 
vested  in  him.    (16  Mass.  215,  note  "a*'') 

Plaintiffs  fraudulently  procured  defendant  to  accept  tiiaft 
title  by  sheriff's  sale,  knowing  that  the  title  to  the  land 
not  good. 
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Jvdge  ShattmJe  and  -3.  Ellsworth,  for  respondents^  daima 
neither  the  plaintiffs  or  their  attorney,  made  any  misrepre- 
sentation as  to  title  or  quantity  of  land  of  their  debtor,  but 
if  thej  had,  no  liability  would  attaeh  to  them.  Ccweai 
emptor  applies  with  full  and  peculiar  force  to  judicial  sales. 
(Story  on  Saks,  sec  169;  5  John.  Ch.  84;  23  Pick.  265;  8 
N,  Y^79,etc) 

.   There  was  a  special  agreement  in  writing,  which  includes 
all  the  terms  of  the  agieement  between  the  parties. 

Lands  were  sold  in  bulk ;  and  tender,  even  if  owner,  ia  nat 
liable  for  deficiency  in  quantity.  (8  Selden,  210 ;  26  Wend. 
169 ;  6  Cow.  481,  etc. ;  8  Allen,  884  as  to  representations  ot 
price  or  value.) 

TTpton^  J.  The  de&nse  relied  upon  in  this  ease,  is  sub- 
stantially, that  the  plaintiffs  being  interested  in  procuring  a 
responsible  bidd^  for  the  premises  levied  upon,  falsely 
represented  the  title  to  be  good,  when  they  knew  it  to  be 
bad  as  to  part  of  the  land,,  and  that  they  represented  the 
parcels  constituting  the  tract,  as  containing  1,200  acres, 
when,  in  fact,  they  contained  but  1,040  acrea  The  written 
agreement  offered  in  evidence  by  the  defendant,  as  made  at 
the  time  of,  and  aa  part  of  the  transaction,  ccmtains  a  recital 
that  ^V  rumor  has  come  into  circulation,  that  the  legality  of 
said  sheriff's  sale  may  be  contested.^'  The  defendant  was 
put  upon  inquiry  whether  the  sheriff  had  a  'legal  right  to  sell 
said  premises ''  Under  this  state  of  facts,  the  parties  entered 
into  an  express  agreement  that,  upon  certain  contingencies, 
the  plaintiffs  would  ^'refund  the  purchase  money,"  then 
about  to  be  paid  by  the  defendant.  If  tiie  property  did  not 
belong  to  Brumley,  the  creditors  had  no  legal  right  to  selL 
A  rumor  had  arisen,  and  come  to  the  knowledge  of  the  con- 
tracting parties,  that  that  question  might  be  contested,  and 
they  stipulated  that  '4f  it  should  be  adjudged  that  said 
creditors  had  no  legal  right  to  sell,  and  if  said  Osborne,  by 
reason  thereof,  be  legally  compelled  to  give  up  possession  of 
said  premises,"  they  would  refund,  with  interest.  It  seems 
to  have  been  distinctly  settled  what  risk  each  party  would  take 
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The  defendant  Osborne,  assumed  the  responsibility  in 
case  of  a  contest  to  defend  until  judgment  should  be  had^ 
and  until  he  should  be  kgally  compelled  to  surrender  poo- 
session.  If  he  could  defend  successfuUj,  he  could  claim 
nothing  from  the  plaintiffs.  If  unsuccessful,  he  had  re- 
course upon  them  for  the  purchase  money  and  interest^  but 
not  for  the  costs  of  the  action.  The  parties  having  entered 
into  an  express  agt^ement  to  be  liable  to  a  certain  extent^ 
or  upon  a  certain  contingency,  no  other  agreement  in  regard 
to  the  same  matter,  can  be  implied,  and  the  particulars 
being  expressed,  excludes  all  ideas  of  liability  upon  the 
contract  to  a  greater  extent,  or  upon  a  different  contingency. 
The  recitals  show  that  the  risk  of  title  was  a  subject  under 
consideratiopi,  and  it  was  settled  by  express  agreement, 
what,  and  how  much,  liability  each  party  undertook  to 
'assume.  The  liability  assimied  by  the  plaintiffs,  was  similar 
to  that  assumed  by  a  grantor,  who  enters  into  a  covenant  of 
general  warranty,  in  those  states  where  the  purchase  money 
and  interest  is  held  to  be  the  measure  of  damages.  The 
legal  effect  given  by  construction,  to  the  formal  words  of 
general  warranty  in  those  states,  is  precisely  what  the  par^ 
ties  have  expressed  in  words  in  this  instrument.  The  evi- 
dence does  not  tend  to  show  that  the  plaintiffs  resorted  to 
artifice  or  intentional  deception,  «md  it  is  shown'  that  the 
plaintiffs  had  peculiar  means  of  knowing  the  condition  of 
the  title,  not  equally  open  to  the  defendant  It  cannot 
reasonably  be  contendect,  that,  under  the  terms  of  this 
instrument,  the  defendant  had  any  greater  rights  than  those 
of  a  grantor  under  a  deed  of  general  warranty.  He  claims 
to  recover  $2,500  damages,  and  to  have  the  damages  set  off 
to  that  extent,  against  the  promissory  note.  The  time  has 
not  arrived,  when  he  can  claim  damages  on  account  of  failure 
of  title,  because  by  the  terms  of  the  agreement,  no  such 
right  accrues  to  him,  until  he  is  turned  out  of  possession. 
There  must  be  an  ouster,  either  actual,  by  being  put  out, 
or  constructive,  by  surrendering  to  the  paramount  title, 
before  the  purchase  money  can  be  claimed.  {Abbott  v. 
Allen,  2  John.  Ch.  519.)    The  point  in  regard  to  the  alleged 
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mUtake  in  the  numbet  of  acres,  is  settled  by  authority  too 
firmly,  to  be  open  to  argument  at  the  present  day.  It  is 
not  alleged  that  any  deception  was  practiced  in  regard  to  the 
quantity,  but  simply  that  the  tract  was  represented  as  1,200 
acres  when  in  fact,  it  contained  but  1,040  acres,  that  is,  the 
tract  contained  but  thirteen  fifteenths  of  what  the  parties  sup- 
posed at  the  time  of  the  contract  *^The  case  in  which 
courts  of  equity  interfere  to  give  relief,  when  the  land  exceeds 
or  falls  short  of  that  which  is  specified  in  the  deed  or  contract 
of  sale,  are  those  in  which  the  sale  of  the  land  has  been  made 
by  the  acre  or  foot,  or  where  there  has  been  fi*aud  or  wilful 
misrepresentation,  on  the  part  oi  the  party  against  whom  re- 
lief- is  sought,  to  induce  the  other  party  to  believe  the  quan- 
tity of.  land  conveyed,  was  different  from  what  it  really  was.*' 
{Morrisf  Oanal  Oo.  v.  Emmett,  9  Paige,  168.)  In  this  case, 
several  different  donfition  claims  knake  up  tJie  one  tradt 
sold,  and  there  is  nothing  in  the  alligations  or  proof ^  to  show 
that  any  of  tkese  were  sold  by  tihe  acre. 
Judgment  should  be  affilmed. 


JAMES  H.  FISEE  and  CLEMENTIA  V.  FTSEI!,  Plain- 
tiffs and  Respondents,  v.  JAMES  KELLOGMl  and  W. 
J.  BRADBURY,  Defendants  and  Appellants. 

Appeal  froin  Clackamas  O&imty. 

PBOBA.TK  Sauk. — ItfrAJBn  Bxm  a  Nbgessabt  PjcSTt.— JETetd,  That  s  aAle 
of  a  decedent's  real-  estate  to  pay  debts  by  virtue  of  an  order  of 
the  probate  court,  under  the  statute  (1855},  is  void  as  to  an  infant 
heir  not  made  a  party  to  the  proceeding,  and  for  whom  no  guardian 
was  appointed.  Such  proceedings  are  hostile  to  the  heira,  who  ate 
necessary  parties,  and  the  probate  court  must  have  jurisdiction  of 
the  persons  (as  well  as  the  subject  matter)  in  the  manner  pro- 
vided for  iA  the  statute,  or  the  sale  will  be  void. 

Wm.  Strong  and  David  Logan,  for  app«llant$. 
Mitchell  &  Dolph  and  8.  Ellsworth,  for  the  respondents. 
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Pbim,  J.  This  was;  an  action  to  recoyer  certain  real 
e8l;ate^  situate  in  Clackamas  County,  belonging  to  the  estate 
of  Lot  Whitcomb,  deceased.  The  respondents  are  h\:isband 
and  wHSf  and  dementia  Y.  Fiske,  the  daughter,  heir  and 
devisee  of  the  said  Whitcomb. 

The  executors  of  the  will  of  the  deceased  sold  the  land  in 
controTersy  under  an  order  of  sale  made  hy  the  probate 
court  of  Clackamas  County,  and  appropriated  the  proceeda 
thereof  in  payment  of  the  debts  of  the  decedent 

At  the  time  this  order  of  ^  sale  was  made,  dementia 
Fiske  was  a  minor,  had  no  guardian,  and  was  not  made  a 
party  to  the  proceeding.  Appellants  were  in  possession  of 
the  property  and  daim  title  under  the  sale  made  in  pmsii- 
ano9..  of  this  order. 

The  principal  question  arising  in  this  case  is,  as  to  the 
Talidity  of  the  order  of  the  court  authorizing  the  sals  of  the 
Jand.  It  is  claimed  by  respondents,  that  this  order  was  void 
as  to  them,  for  the  reason  that  dementia  V.  Tj/kBj  whose  in- 
terest they  represent,  had  no  notice  and  was  nfyt  viade  a  party 
to  the  proceeding. 

Appellants  insist,  that  this  being  a  proceeding  in  the  pro- 
bate court  to  convert  realty  into  personalty,  for  the  pay- 
ment of  the  debts  of  the  decedent,  is  not  a  suit,  or  in  ibe 
nature  of  a  suit,  but  a  mere  proeeedingin  rem,  in  whidi  tlM 
eyequtor  is  the  sole  representative  of  the  estate^  and  therefore 
the  heirs  are  persons  interested  in  the  estete,  are  not  adver- 
sary parties  to  the  proceeding.  They  insist  that  this  position 
is  sustained  by  several  eases  cited  from  other  states,  and  one 
case  at  least,  decided  by  the  supreme  court  of  &e  United 
Stetes.  This  case  relied  on  is  the  case  of  Orignon's  Lessee, 
V.  Astor,  reported  in  2  Howard,  p.  81^.  That  case  arose 
under  a  statute  in  Michigan,  and  by  looking  into  it^  it  will 
be  seen  that  ite  provisions  differ  very  materially  from  thoee 
contained  in  our  stetute  of  1855,  under  which  the  proceed- 
ing now  under  consideration  was  had.  The  first  section  of 
The  Michigan  stetute  provided,  '^That  upon  representetion 
of  the  insufficiency  of  the  goods  of  an  intestate  to  pay  his 
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debts,  the  same  being  made  to  appear  to  Hie  courts  Ae  said 
court  was  authorized  to  empower  and  license  the  adminis- 
trator to  make  sal^  of  all  Or  part  of  the  real  estate  of  the 
intestate;  and  the  administrator,  by  virtue  of  such  license, 
should  bj  deed  convey  the  same  title  as  deceased  in  his 
lifetime  could  have  conveyed.^'  The  court  held,  that  the 
language  used  in  this  section  of  the  act  vested  in  the  court 
jurisdiction  to  make  the  order  of  wle,  upon  facts  stated  in  the 
petition  being  made  to  appear.  It  further  held,  that  the 
mode  of  proof  and  giving  notice  prescribed  by  a  subsequent 
section  pertaining  to  the  exercise  of  jurisdiction  after  it  was 
acquired,  was  directory  merely. 

We  will  now  refer  to  a  few  sections  of  our  statute  of  1855, 
page  860: 

Section  9.  ^f  it  shall  appear,  by  such  petition,  that  there 
is  not  sufficient  personal  estate  in  the  hands  of  the  executor 
or  administrator  ♦  ♦  ♦  to  pay  the  debts  outstanding 
against  the  deceased,  *  *  *  and  that  it  is  necessary  to 
sell  the  whole  oi*  some  portion  of  the  real  estate,  for  the 
payment  of  such  debts,  the  probate  judge  shall  therefore 
make  an  order  directing  aU  persons  interested  to  appear  be* 
fore  him  at  a  certain  place  and  time  therein  specified,  to 
show  cause  why  such  an  order  should  not  be  made.'* 

It  will  be  noticed  by  the  provisions  of  this  section  when 
a  petition  is  filed  by  the  executor  or  administrator  contain- 
ing the  facts  necessary  to  give  the  court' jurisdiction  of  the 
subject  matter,  Ihe  probate  judge  is  required  to  make  an 
order,  directing  all  the  parties  interested  to  appear  and  show 
eause  why  an  order  to  sell  the  real  property  should  not  be 
made ;  while  the  Michigan  statute  provides  that  when  such 
a  petition  is  filed,  and  the  facts  therein  made  to  appear  to 
the'  court,  the  court  is  authorized  to  empower  and  license  the 
executor  or  administrator  to  sell  so  much  of  the  land  as  may 
be  necessarjr. 

Section  10.  "A  copy  of  sudi  order  to  show  cause,  shall 
be  personally  served  on  all  persons  interested  in  the  estate,*' 
*  *  *  or  shall  be  published  at  least  four  successive 
weekB,  etc    This  notice  can  be  dispensed  with  by  all  per- 
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dons  interested  in  die  estate  signifying  in  writing  tiieir  aBflent 
to  the  sale. 

Section  12.  *H  anj  of  the  devisees  or  heirs  of  the  de- 
ceased are  minors^  and  have  a  general  guardian  in  the  ooimr 
tjy  the  oopj  of  the  order  shall  be  served  on  tlie  guardian;  if 
they  have  no  guardian,  the  court  shall,  before  proceeding  to 
act  upon  the  petition,  appoint  some  disinterested  person  their 
gnardian  for  the  sole  purpose  of  appearing  for  them,  and 
taking  care  of  their  interest  in  the  prooeedings.'' 

Section  18.  ^The  executor  or  administrator  may  he  ex- 
amined under  oa^h,  and  witnessBs  may ;  be  examined,  by 
either  party;  and  process  to  c<MnpeI  their  attendance,  ete:, 
may  foe  issued  as  in,  other  causes." 

Section  16.  '^f  the  probate  jndgiB  shall  be  satisfied  after 
a  full  hearing  upon  the  petition,  and  <m  examinatita  of  the 
proofs  and  allegations  of  the  parties  interested  that  a  sale 
*  *  *  of  the  real  estate  is  necessary  for  the  payment  of 
debts^  etc,  *  *  ^  he  shall  make  an  order  of  sale  author- 
izing the  executor  or  administrator  to  sell,  eta" 

We  apprehend  these  references  to  the  provisions  of  our 
statute  are  sufficient  to  show  that  there  is  an  .obvious  dis^ 
tinction  between  our  statute  and  the  one  referred  to  in  the 
case  of  Chignon's  Lessee.  Our  statute  plainly  recognises  an 
interest  in  the  infant  heir  or  devisee  in  the  land  sought  to 
be  sold  to  pay  debts;  and  plainly  provides  that  they  shall 
not  be  deprived  of  it  without  appearing  or  an  opportunity  of 
appearing  and  being  heard  by  their  guardian. 

The  statute  of  "New  York,  passed  in  1818,  contained  pro- 
visions substantially  the  same  as  ours.  The  case  of  Schneider 
V.  McFarland,  2  Cowen,  462,  arose  under  that  statute,  and 
was  a  case  precisely  like  the  one  under  consideration.  The 
case  of  Orignon's  Lessee,  and  nearly  all  the  cases  cited  in  this 
case  by  appellants,  were  thoroughly  reviewed  by  ihe  court 
in  deciding  that  case.  The  learned  judge,  in  delivering  the 
opinion  of  the  court,  says:  ^^o  amount  of  proof  would 
justify  an  order  of  sale  until  the  necessary  measures  pro- 
vided by  law  were  adopted  to  secure  the  appearance  of  the 
infant  heirs  or  devisees,  and  to  bring  in  the  other  parties  in 
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interest 'f;  *  •  *  He  further  says:  "The  admioistrator 
is  not  therefpre  the  soh  representative  of  the  real  estate  of 
the  deceased  in  these  proceediiigs.  He  is  the  moving 
part;  in  behalf  of  the  creditors.  His  object  is  bj  a  special 
proceeding  before  a  court  of  limited  jurisdiction  to  torn  the 
real  estate  into  personalty  with  a  view  to  the  payment  of 
'debts*  The  heir  has  a  Tight  to  contest  his  allegations,  and 
show  that  no  such  necessity  eidsts.  The  right  is  a  most  im- 
portant one,  and  one  which. the  statute  eSectually  secures  to 
him."  Again  he  very  properly  says:  "It  is  a  proceeding 
by  which  the  infant  heir  may  be  deprived  of  his  inheritancei, 
and  to  which  he  is  an  adversary  and  necessary  party,  with  a 
nght  by  his  guardian  to  represent  and  defend  his  own  in; 
terest  It  is  therefore  as  essential  that  the  surrogate  (here 
.probate  pourt)  should  acquire  jurisdiction  of  the  person  of 
.the  heir,. to  conclude  his  right  by  an  order  of  sale  as  it  is  of 
the  property  which  is  the  subject  of  if  The  case  of  Bloom 
V.  Burdick,  1  Hill,  13.9,  is  to  the  same  effect,  and  is  refer- 
red to.  and  approved  by  the  court  in  the  case  cited  above. 
.<j3ee  also  Biglow  v.  Svjoms,  19  Johnson,  38 ;  33  CaL  50,) 
In  this  case  we  hold  that  the  sale  of  the  real  estate  of  Lot 
Whitcomb  made  by  his  executors  under  the  order  of  the 
probate  court  was  void  as  to  respondents,  for  the  reason 
that  one  of  them,  Clementia  V.  Fiske,  was  a  minor,  with- 
out any  guardian  at  the  time,  and  was  not  made  a  party  to 
the  proceeding.  It  is  further  insisted  by  appellants^  that- as 
said  Clementia  Fiske  claimed  title  as  devisee,  she  can*  only 
take  under  the  terms  and  restrictions  of  the  will.  The  lan- 
guage used  in  the  will  ii:  "After  all  my  lawful  debts  are 
paid  and  discharged  the  residue  of  my  estate,  real  and  per- 
sonal, I  give  and  bequeath,"  etc.  They  insist  this  language 
•implies  a  devise  to  the  executors  of  the  land  in  trust  for  the 
payment  of  debts,  and  abo  implies  authority  to  them  to  sell 
the  real  estate  for  that  purpose,  without  applying  to  the 
probate  court  for  an  order  of  sale.  We  think  the  language 
used  in  the  will,  will  not  bear  any  such  construction.  Sec- 
tion 29  of  the  act  of  1855,  p.  363,  provides  that:  "If  the  ' 
testator  shall  make  provision  by  his  will,  or  designate  the 
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estate  to  be  appropriated  for  the  payment  of'  his  debts, 
♦  *  *  ihey  shall  be  paid  according  to  the  proyisions  of 
the  will,  and  out  of  the  estate  thus  appropriated/^  And  by 
section  80 :  ''When  such  provisions  have  been  made,  or  any 
property  directed  by  the  will  to  be  sold,  the  executor  or  ad- 
ministrator with  the  will  annexed  may  proceed  to  sell  with- 
out an  order  of  the  probate  court."  In  this  case,  the  will 
does  not  provide  or  designate  what  estate  shall  be  appropriat- 
ed for  the  payment  of  debts,  nor  does  it  direct  any  property 
to  be  sold,  but  merely  provides  generally,  that  "after  all  of 
his  lawful  debts  are  paid  and  discharged,^  what  shall  be  done 
with  the  residue  of  his  estate,  both  real  and  personal  We 
are  unable  to  see  how  this  provision  of  the  will  could  make 
any  difference,  as  the  statute  then  in  force  required  all  the 
debts  of  the  decedent  to  be  paid  before  any  devisee  or  heir 
could  take  the  real  estate.  We  hold  the  executors  had  no 
authority  under  &e  provisions  of  the  will  to  sell  the  real 
estate  of  the  decedent  for  the  payment  of  his  debts  without 
€rst  duly  obtaining  an  order  of  the  probate  court  for  that 
purpose,  and  any  sale  made  by  them  without  such  an  order 
was  void  as  to  respondents.  The  decree  of  the  oiicuit  court 
b  affirmed. 


ALEXANDER  STEWAET,  Respondent,  v.  RTJFUS  PER- 
KINS, Appellant 

I         Appeal  from  Baker  Counhf. 

Agent. — F.  being  sued  for  the  rent  of  an  undivided  interest  in  a  water 
ditch,  answered  that  he  walto  in  possession  only  as  the  agent  of  M. 
The  Jury  found  a  general  verdiet  for  the  plaintiff  hut  also  found  a 
special  verdict  that  P.  was  in  possession  as  agent  of  M.  It  was 
error  to  hold  P.  personally  liable  to  the  plaintiff  for  rents  due  on 
the  ditch. 

The  facts  are  stated  in  the  opinicm. 

Kelly  &  Reed,  for  the  appellant. 

J.  D.  Haines  and  8.  Ellsworth,  for  the  respondents 
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In  186S^  W.  H.  Packwoody  by  a  written  li^aa^^  demised  the 
fourteen  twenty-fourths  oi  the  Clark  Cxe^  mining  ditchea 
to  S.  B.  Morse  for  the  term  of  three  years,  and  afterwards 
sold  his  interest  in  the'  ditches  to  Alexander  Stewart,  the 
plaintiff.  Ln  December  1867  Morse  employed  Rufns  Perk- 
ins the  defendant  to  manage  and  attend  to  the  ditches 
during  his  absence;  he  also  instructed  him  how  to  diapose 
of  the  proceeds  of  the  sales  of  water.  Stewart,  claiming 
that  the  proceeds  of  the  ditches  had  not  been  paid  to  him 
in  accordance  with  the  terms  of  the  leaae,  commenced  this 
action  against  Perkins,  aa  the  person  in  possession  of  the 
demised  premises,  for  the  anoount  alleged  to  be  due  him. 
The  defendant  denied  being  in  possession  of  the  ditches  ex- 
cept simply  aa  the  agent  of  Morse  to  whom  he  daima  he 
is  accountable  for  all  moneys  received. 

The  issues  of  fact  were  submitted  to  a  juiy  who  returned 
a  general  verdict  in  favor  of  plaintiff  and  assessed  his  .daia- 
agea  at  $565.65,  and. under  the  direction  of  the  court  re- 
turned certain  special  findings  of  fact;  and  among  the  others 
: appears  the  following! 

^.'We  find  that  defendant  held  poeeessioin  of  said  ditches  as 
the  agent  of  S.  B.  Mor^o/' 

i  '  Prom  these  findings  of  fact  ti^  court  found  as  a  matter  of 
law  that  the  defendant  was  liable  personally  to  the  plaintiff 
foir  the- rent  of  the  ditcjhesv  Thie  eourt  also  .found  that  the 
general  verdici  for  the  plapmtiff  was  inconsistent  with  the 
special  verdict  and  should'be  modified  to  $90.50  and  render- 
led  judgment  fcr  the  plaintiff  for  that  amount  and  costs.  To 
all  of  which  rulings  of  the  court  the  defendant  then  and 
there  excepted. 

*  . 

Pbim,  J.    The  jury  in  this  case  to  whom  was  submitted 

the  issuies  of  fact,  rsturned  a  general  verdict  in  favor  of  the 

plaintiff  and  returned  specially  at  the  same  time  that  ^%e 

•defendant  held  possession  of  said   ditches  as  the   agent  of 

S.  B.  Morse."    This  special  finding  is  inconsistent  with  the 

.general  verdict  aiid  should   control  it    The  code  provides 

nhat  'Srhen  a  apeeial idling -of  'faets  diall  be  inooiisistBut 
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with  the  general  yerdict^  the  former  shall  oantrol  ihe  latter 
and  the  court  shall  give  judgment  aoeordingly/'  (Code 
192^  see.  218.)  The  court  found  as  a  conclusion  of  law  thai; 
the  defendant's  poesesBion  of  said  ditdies  as  the  agent  oi 
Morse  was  sufficient  under  the  statute  to  ren<kr  him  acoounts- 
ble  and  liable  to  the  plaintiff  the  assignee  of  Packwood,  for 
the  rent  of  the  ditches. 

Sections  31  and  33,  page  718,  of  the  general  laws  of  Ore- 
gon, are  relied  upon  to  sustain  tiiis  view  of  the  case.  Sec- 
tion 31  provides  that  ^'every  person*  in  possession  of  land, 
out  of  which  any  rent  is  due,  whether  it  was  originallj  de- 
mised in  fee,  or  for  any  other  estate  or  freehold,  or  for  any 
term  of  years,  shall  be  liable  for  the  amount  or  pn^rtion 
of  rent  due  firom  the  land  in  his  possession.^'  Section  32  pro- 
vides  that  ''such  rent  may  be  recovered  in  an  action  at  law, 
and  the  deed  of  demise,  or  other  instrument  in  writing,  if 
there  shall  be  any,  showing  tiie  prorisions  of  the  lease  may 
be  used  in  evidence  by  either  party,  to  prove  the  amount  due 
from  the  defendant ** 

The  old  common  law  doctrine  was  that  a  rent  charge  could 
not  be  apportioned  by  the  act  of  the  landlord,  on  the  prin- 
ciple that  the  contract  was  an  entirety,  and  could  not  be  ap- 
portioned. The  objection  was  ''that  it  exposed  the  tenant  to 
several  processes  of  distress  for  a  thing  which  was  originallj 
entire,  and  he  ought  not  to  be  obliged  \x>  pay  his  rent  in  differ- 
ent parcels,  and  to  several  landlords,  when  he  contracted  to 
pay  one  entire  sum  to  one  person,"' 

Sections  81  and  82  of  the  statute  heretofore  referred  tuy 
were  copied  from  sections  S2  and  23  of  chapter  60,  of  the 
Bevised  Statutes  of  Massachusetts.  They  were  adopted 
there,  to  remedy  a  supposed  defect  in  the  old  law,  and  to 
authorijse  an  apportionment  of  rent  in  certain  cates  where  a 
reversioner  wishes  to  sell  his  estate  in  different  parts,  to 
different  persons,  or  to  make  provision  for  his  children. 
The  Supreme  Court,  the  highest  judicial  tribanal  of  that 
state,  has  given  a  judicial  construction  to  the  two  se£|tioDs 
contained  in  their  statute.  In  Campbell  v.  Stetson,  reported 
in  2  Hetcalf,  604,  Shaw>  C.  J.,  in  delivering  th«  opinion  of 
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thtj  oourt^  saysr  "These  are  part  of  a  series  of  provisions 
respecting  long  terms,  where  a  rent  is  reserved^  and  wheite 
the  lands  out  o^  whieh  such  rents  are  to  issue,  are  to  be 
treated  as  real  estate,  and  as  sudi  may  be  divided  and  sub- 
divided by  descent,  partition,  levy  of  execution  and  other- 
wise,  with  various  detailed  provisions  ill  iregard  to  terms, 
^nd  the  apportionment  and  recovery  of  rents.  But  these 
statutes  do  not  declare  when,  and  by  what  acts,  a  right  to 
•Tent  shall  be  created,  vested,  and  transferred,  but  only 
declare  how  it  may  be  recovered  when  it  is  due ;  that  is, 
'.apportioned  an(i  recovered  in  an  action  of  debt.  They  are 
intended  to  prescribe*  remedies*— not  to  establish  rights." 
We  thipk.  it  is  very  clear  that  sections  31  and  82  had  no 
applicabilily  whatever,  to.  sudi  possession  of  real  estate  as 
Perkins  had  in  thi^  case.  He  was  not  in  the  possession  of 
the  ditches  in  his  own  right,  as  the  sub-lessee  or  assignee 
of  Morse,  the  original  lessee  of  Packwood,  but  was  simply 
there  as  Morsels  agent,  employed  by  him  to  manage  and 
control  them  during  his  absence.  The  possession  of  Per- 
kins was  the  possession  of  Morse,  his  principal,  and  under 
the  plain  rules  of  law,  applicable  to  the  relation  of  principal 
and  agent,  he  was  bound  to  account  to  him  for  the  proceeds 
of  the  sales  of  water.  To  hold  hini  personally  liable  for  the 
rent  due  on  the  ditches  to  the  lessor  of  his  principal,  would 
be  contrary  to  every  rule  of  common  sense,  as  well  as  Jus- 
tice. 

Therefore,  we  think  the  circuit  court  erred  in  holding  that 
defendant  was  personally  liable  to  plaintiff  for  the  rents  due 
him  on  the  ditches. 

Judgment  reversed. 
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L  BESSER,  Respondent,  v.  J.  C.  HAWTHORN,  CIK- 
CINNATUS  SHULTZ  and  MART  SHULTZ,  Appel- 
lants* 

Appeal  from  Mvltnomah  County. 

■  , 

PABTIE8— -SuBSBQUBNT  Inoumbbaitcebs. — ^The  statutM  of  tfab  state 
were  silent  until  1862  as  to  whether  subsequent  incumbrancers  were 
necessary  parties  to  suits  of  foreclosure.  In  the  absence  of  waaj 
statutory  provisions  on  the  subject,  the  general  equity  rule  laid 
down  in  equity  pleadings  is  applicable,  which  is,  that  all  incum- 
brancers, whelJier  prior  or  subsequent,  are  proper  parties,  and  If 
omitted,  the  decree  will  not  bind  their  rights. 

On  the  twentietii  of  June,  1869,  one  of  the  defendants, 
Cincinnatus  Shultz,  for  a  valuable  consideration,  executed 
to  the  plaintiff  his  note  for  $500,  payable  in  two  years,  with 
interest  at  three  per  cent  per  month.  To  secure  the  pay- 
ment of  the  note,  Shultz  and  Mary  his  wife  executed  a 
mortgage  upon  the  property  described  in  the  complaint,  of 
which  Shultz  was  then  the  owner  in  fee,  which  mortgage 
was  duly  recorded  on  the  twenty-second  day  June,  1859. 
Shultz  had  purchased  this  property  of  James  B.  Stephens, 
on  the  seventh  -day  of  June,  1859,  for  $400,  for  which  he 
had  given  his  note^  and  to  secure  which,  he  h^d  executed  a 
mortgage  upon  the  same  prpparty,  which  was  also  duly  re- 
corded on  the  twentieth  of  June,  1859.  The  wife  of  Shults 
did  not  join  in-  the  mortgage. 

In  October,  1869,  Stephens  commenced  a  suit  to  foreclose 
hia  mortgage,  making  Shultz  a  defendant,  but  he  did  not 
make  the  said  Mary  or  this  plaintiff  parties.  On  the  twenty- 
third  of  November,  1859,  he  obtained  a  decree  of  foreclos- 
ure and  sale,  and  judgment  for  the  amount  of  his  note  and 
interest  And  on  the  thirty-first  of  December,  1859,  he 
purchased  the  block  at  sheriff's  sale  under  said  decree,  fcnr 
$620,  and  received  a  sheriff's  deed  on  the  twenty-second  of 
June,  1860.  Stephens  and  wife  conveyed  the  property  to 
Mary  White  on  the  twentieth  of  December,  1860,  and  Maiy 


*  The  opinion  in  thie  eaae  has  been  filed  since  the  ineertkn  of  the 
on  the  page  Ante, 
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White  and  her  husband  oc^nvejed  it  on  the  thirtieth  of  Op- 
tober,  1866,  to  the  defendant^  J,  C.  Hawthorn. 

The  plaintiff  filed  his  bill  in  this  suit  on  the  thirtieth,  of 
January,  1867,  against  Shultz  and  wi&  and  J.  0.  Hawthorn, 
to  foredoee  his  mortgage.  Shnltz  and  wife  made  default, 
but  Hawthorn  filed  his  answer,  setting  up  substantially, 
that  the  plaintiff  being  a  second  mortgagee,  was  barred  by 
the  foreclosure  of  the  first  mortgage,  he  having  failed  to 
redeem  within  tiie  time  limited  by  statute.  At  the  hearings 
the  court  below  decreed  a  sale  of  the  premises,  and  that  tjhe 
proceeds  be  applied,  first,  to  the  payment  of  the  principi^ 
and  interest  of  the  defendant  Hawthorn,  the  note  given  to 
Stephens  for  $400 ;  second,  to  the  payment  of  principal  and 
interest  of  the  note  held  hy  plaintiff;  third,  the  xesidi&e  to 
the  defendant  Hawthorn.  , 

/•  H.  Reedj  for  the  appellant 


Mitchell,  Dolph  £  Smith,  for  the  respondent 


1 1 


Tbim,  J.  The  principal  question  arising  in  this  oaaie  ipet- 
sults  from  the  omission  of  the  second  mortgagee  as  a  d^ 
fendant  in  the  foreclosure  of  the  first  mortgage.  The  pt^^ 
ute  in  force  in  this  state  prior  to  1862  was  silent  upon^tl^p 
necessity  of  making  suljsequent  incumbrancers  parties  1;o 
suits  of  foreclosure.  The  general  rule,  as  statsd  m  Btq^VS 
on  Equity  Pleadings,  sea  193,  was,  ^^that  aU  incumbrancers, 
as  well  as  the  mortgagor,  should  be  made  parties,  if  not  as 
indispensable,  at  least  proper  parties  to  such  a  bill,  whether 
they  are  prior  or  subsequent  incumbrancers."  This  rul^ 
we  think,  was  undoubtedly  applicable  in  the  absence  of  any 
statutory  provision  on  the  subject  In  the  argument  of  th^ 
case,  counsel  seem  to  differ  very  radically  as  to  the  effect  o^ 
a  subsequent  incumbrancer  not  being  made  a  party  in  the 
foreclosure  of  a  first  mortgage.  It  is  claimed  by  respond- 
ent, that  if  he  should  be  omitted,  he  would  in  no  way  be 
bound  by  the  decree;  while  it  is  insisted  by  appellant  that 
he  would  be  bound  by  it,  and   could  only  attack  the  proh 
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ceedingB  on  the  ground  at  fraud  or  collnsion.  The  role 
seems  to  be  well  settled  and  uniformly  supported,  that  sub- 
sequent incnmbranoers  must  be  made  parties,  and  if  omitted, 
llie  decree  will  not  bind  their  rights. 

In  the  case  of  Mains  el  al.  v.  Beach  et  td.,  in  8  Johnson's 
Ch.  461,  the  same  question  raised  in  this  case  was  before  the 
court  for  decision,  and  the  chancellor,  in  delivering  his 
bpiHioti,  said:  *lt  was  the  duty  of  (Jardner  [the  first 
'mortgagee]  to  have  made  the  younger  mortgagee  a  party 
to  his  bill ;  and'  all  incumbrancers  existing  at  the  commence- 
ment of  the  suit  are  entitled  to  be  parties,  for  they  have  an 
interest  to  be  affected,  and  ought  to  have  an  opportunity  of 
paying  off  the  prior  incumbrances.  The  rule,  therefore,  has 
'Been  well  settled  and  uniformly  supported,  that  the  subse- 
quent incumbrancers  must  be  parties  and  if  omitted,  the  de- 
cree will  not  bind  their  rights."  The  chancellor  then  pro- 
ceeded to  cite  a  large  number  of  English  cases  sustaining  this 
rule. 

Section  64  of  the  act  of  1854,  page  204,  in  providing  what 
shall  be  the  force  and  effect  of  deed  obtained  under  decrees 
of  forecloeure,  provides  that  "such  deeds  shall  be  as  valid 
as  if  exiecuted  by  the  mortgagor  and  mortgagee,  and  shall  be 
an  entire  bar  against  either  of  them,  and  against  all  parties 
to  the  suit  in  whidi  the  decree  for  such  sale  was  made,  and 
against  their  heirs  respectively,  or  all  persons  claiming  un- 
der such  heirs.** 

•  By  this  section  of  the  statute,  the  deed  is  binding  only 
upon  parties  to  the  suit  amd  their  heirs.  Then  we  think  it  may 
be  legitimately  inferred  from  this  provision,  that  it  is  not 
binding  on  persons  having  specific  liens  against  the  prop- 
erty at  the  time  of  the  commencement  of  suit,  and  not  made 
parties.  It  will  be  further  observed  that  this  section  pro- 
vides that  such  deeds  shall  vest  in  the  purchaser  the  same 
estate  and  no  other  or  greater  than  would  have  vested  in  the 
mortgagee,  if  the  equity  of  redemption  had  been  foreclosed ; 
and  it  "ishall  be  as  valid  as  if  executed  by  the  mortgagor 
and  mortgagee.'^  Then  in  this  case,  if  Shultz  and  Stephens 
had  conveyed  all  their  rights  without   foreclosure  to   Haw- 
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thorny  who  now  claims  under  the  f  OTeclo6ni«  sale,  he  would 
in  that  event  heoome  the  owner  of  the  prior  mortgage,  and 
of  the  equitable  right  of  redemption,  subject  to  the  payment 
of  the  amount  due  on  t^  second  mortgage  owned  by 
Seaser,  the  plaintiff  in  this  suit  Then  the  sale  under  the 
decree  in  the  foreclosure  suit,  brou^t  by  Stephens  upon 
the  first  mortgage  was  wholly  inoperative  as  to  the  ri^^ts  of 
Eesser,  the  8ec(md  mortgagee,  for  the  reason  that  he  was 
not  a  parly  to  liiat  suit  The  only  right  therefore,  which 
Hawthorn  acquired  under  tiiat.sale,  as  against  Besser,  was 
the  right  to  the  prior  lien  upon  llie  premises,  to  the  extent 
of  Uie  amount  of  money  due  on  the  Stephens  note  and  mort- 
gage, at  the  time  of  sale,  in  the  same  maxmer  as  if  Stephens 
had  assigned  that  mortgage  to  him  without  foreclosure. 
But  as  against  Shultz,  the  mortgagor,  he  acquired  the  right 
of  redemption,  subject  to  the  payment  of  the  amount  due 
on  Besser's  mortgage,  which  was  a  specific  lien  on  the 
properly.  Therefore,  we  hold  that  Besser's  right  to  fore- 
close hi»  mortgage,  was  not  impaired,  and  that  his  mortgage 
remains  a  valid  and  subsisting  lien  on  the  premises,  it  being 
of  record.    (VanderJcemp  ei  oL  v.  Shelion,  11  Paige,  38.) 

The  decree  of  the  circuit  court  was  correct,  and  therefore 
is  affirmed. 


DAVID  B.  SIMPSON,  JESSE  DAVIS,  W,  C.  MOONEY 

.  and  LUCIEN  EVERTS,  Plaintiffs  and  Appellants,  v. 

G.  W.  BAILEY,  O.  F.  CLARK,  H.  K  SCHOOLING 

and  O.  F.  THOMPSON,  Defendants  and  Respondents. 

Appeal  from  UnuUUla  County, 

OocTNTT  S^T,  Location  or. — Constitution. — Eeld,  that  the  act  of  the 
legislature  changing  the  location  of  the  count j  seat  of  Umatilla 
county,  is  constitutional;  and  that  the  proceedings  of  the  county 
officers  in  pursuance  of  said  act  valid.  The  object  of  art.  4,  sec. 
20,  of  the  constitution  is  to  prevent  matters  wholly  foreign,  and 
disconnected  from  the  subject  expressed  in  the  title  of  the  act  from 
being  inserted  in  the  body  of  the  act. 
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This  is  a  suit  in  equity  to  restrain  the  defendants^  who 
are  the  county  offioers  of  Umatilla  ooanly,  from  tearing 
down  the  old  oounty  building  at  Umatilla  landing;  and  from 
incurring  additional  debts  and  liabilities  in  behalf  of 
Umatilla  county;  because  the  indebtedness  of  said  county, 
already  exceeds  the  constitutional  limit  Plaintiffs  also  seek 
in  this  suit  to  test  the  validity  of  the  act  of  the  legislative  as* 
sembly,  approved  October  18,  1868,  authorizing  the  removal 
of  the  county  seat  of  Umatilla  counly;  and  to  compel  the 
county  officers  of  said  county  to  remove  their  offices  badk  to 
Umatilla  city. 

Section  1>  of  the  act  in  question  provides  for  an  eleetioiEl 
to  locate  the  county  seat  and  among  other  things  that  ''the 
present  location,  Umatilla  landing,  shall  be  one  candidate 
and  Upper  Umatilla  some  where  between  the  mouths  of  WUd 
Horse  and  Birch  creeks,  the  other  candidate  to  be  voted  upon 
at  said  election.'' 

Sea  2  provides  liiat  ^%e  county  derk  diall  plainly 
write  the  above  named  candidates  upon  the  poll  bodes  of 
Mid  county,  as  in  other  cases  of  like  practice/'  and  the  candir 
date  receiving  the  majority  of  all  the  votes  cast  shall  be  Uie 
county  seat  ' 

Sec.  8  provides  that  the  county  court  shall  convene  witfaift 
one  month  after  the  election,  and  appoint  '^three  competent 
persons  to  locate  the  site  for  the  erection  of  new  counly 
buildings,  and  shall  immediately  select  some  point  between 
the  said  mouths  of  Wild  Horse  and  Birch  creeks  on  the  Up- 
per Umatilla  as  in  their  judgment  shall  best  subserve  the  in- 
terest of  the  whole  county,  and  shall  give  an  appropriate 
name  to  said  new  county  seat" 

Sec  4,  provides  for  removal  within  a  year;  sec  6,  for  ex- 
penses ;  sec.  6,  repeals  inconsistent  acts ;  and  sec  7,  that  the 
act  shall  take  effect  immediately. 

This  bill  came  on  for  hearing  before  the  circuit  court  and 
was  dismissed,  and  the  plaintiffs  appealed. 


MUehell,  Dolph  &  Smith,  for  the  appellants; 
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Kelljf  di  Elbworfh,  <Kr  tbe  respondentB. 

Pbim;  J*.  It  is  oontended  that  the  act  of  the  legislatnie 
authorizixig  the  nemoYal  of  the  county.  Mit  of  Umatilla  o&axt' 
ty  is  tmeonstitutional,  and  that  all  the  proceedings  undev  it 
are  Toid^  for  the  reason,  it  is  daizned^^  that  several  distinct 
subjects  of  legislation  aie  embraced  in  the  act>  and  whereas 
only  one  subject  is  expressed  in  the  title. 

Art  4,  sec  80,  of  tbe  constitation,  provides  that  ''every 
act  shall  embrace  but  one  subject  and  matteirs  properly  coih 
nected  therewith,  which  subject  shall  be  expressed  in  thd^ 
title.  But  if  any  subject  shall  be  embracecl  in  an  act  which 
diall  not  be  expressed  in  the  title,  snch  act  shall  be  void  only 
as  to  so  much  thereof  as  shall  not  be  expressed  in  the  title/^ 

The  title  of  this  act  is,  ''an  act  to  change  the  location  o£ 
the  county  seat  of  Umatilla  comity."  It  is  true  that  this  exi^ 
provides  for  the  submissiim  of  the  qtieation  of  the  cbauger 
of  location  to  the  voters,  the  selection  of  tiie'  new  diite  *  and 
the  removal  of  the  county  buildings;  but  we  apprehend  that 
those  are  all  matters  properly  connected  with  the  ^'dhange 
of  the  location,"  ^ieh  is  the  subject  expressed  in  the  title  oB 
tbe  act  If  the  eonstruotikm  bonts^ded  for .  hj^  appeUants. 
should  prevail,  the 'title  of  a  bill  would  necessarily  be  nearly, 
as  long  as  the  act  itself.  Such  accdnstruotion  we  appr^ 
hend  was  never  contemplated  fay  th^  convention  in.  adopting 
this  provision  of  the  constitution.  The  object  of  the.  pro^ 
vision  'evidently  was  to  prevent!  matters  wholly  for^ij^  iand 
disconnected  from  the  subjtot  expressed  in  •  the  title  from. 
being'  inseiried  in  the  body  of  the  act'  This  restriction  is  k 
very  important  one,  and  well  calculated  to  pirevent  imposition 
being  practiced  upon  unsuspecting  members,  by  procuring 
their  votes  for  bills  with  fair  titles,  which  contain  objec- 
tional  matters  unconnected  with  the  subject  expressed  in  the 
title.  By  this  act,  the  change  of  location  of  the  county  seat 
was  made  to  depend  upon  the  vote  of  the  electors  of  the 
county.  This  act  was  authorized  by  art.  1,  sec  21,  which 
provides  that  "laws  locating  county  may  take  effect  or  not 
upon  a  vote  of  the  electors  interested." 
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A  further  objection  is  made  to  thifr  act  of  the  legifiLature, 
because  it  authorizes  the  appointment  of  three  oommis- 
sioners  by  the  oounty  eourty  to  select  the  particular  site 
upon  which  to  erect  the  county  buildings.  This,  it  is 
claimed,  was  delegating  legislatiye  authority,  but  we  think 
this  point  is  not  well  taken ;  for  it  had  already  been  decided 
by  the  electors  of  the  county,  that  the  county  seat  should 
be  located  at  a  point  on  the  upper  Umatilla,  somewhere  be- 
tween Wild  Horse  and  Birdi  Creeks,  which  were  only  a  few 
miles  apart  The  land  between  these  two  points  was  owned 
by  different  individuals,  and  the  business  of  the  commis- 
sioners was  to  select  the  particular  site  or  piece  of  land 
somewhere  between  these  points,  upon  which  to  erect  the 
coimty  buildings,  and  make  an  arrangement  with  tfie  owner 
thereof ,  to  obtain  the  title.  Suppose  the  legislature  should 
pass  an  act,  locating  the  couniy*  seat  of  Marion  County,  at 
the  ecfy  of  Salenu  Salem  is  quite  a  large  place,  and  its 
corporate  limits  are  quite  extensive;  the  city  is  laid  off  into 
blocks  and  lots^  and  these  are  owned  by  different  persona. 
Would  it  be  necessary,  in  order  to  make  the  act  valid,  for 
the  l^slature^  after  locating  the  county  seat  at  Salem,  to 
go  on  in  detail,  and  provide  that  the  county  buildings 
should  be  eteoted  upon  a  teirisim  block,  in  a  certain  part 
of  the  city.  We  think  not.  In  such  case,  the  county  com- 
missioners would  be  authorized  to  select  the  best  site  they 
could,  anywhere  within  the  city  limits.  For  these  reascms, 
we  hold  that  the  act  of  the  legislature,  locating  the  coimty 
seat  of  Umatilla,  and  the  proceedings  of  the  defendants  un- 
der the  same,  were  valid.  The  decree  of  the  oireait  ooort  dis- 
missing the' billy  is  affirmed* 
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CANTON  ROAD  CO.,  Eespondent,  v.  B.  F.  LAWEENCE, 

Appellant 

Appeal  from  Douglas  County. 

AnCAL.— An  nndertaldag  miist  be  iil«d  within  the  time  preeeribed,  to 
wity  within  ten  days  titer  the  serrioe  of  the  notice  of  appeal  it 
given,  or  the  appeal  ie  not  perfected,  and  will  be  diBmieeed  on  mo- 
tion. 

A  iconoN  was  made  in  this  ease  to  dismiss  the  appeal, 
for  the  reason  that  the  said  appeal  has  not  heen  perfeoted, 
sinoe  there  was  no  nndertaking  filed,  as  was  required  by 
law;  and  a  cross  application  to  file  an  undertaking,  sup- 
ported hy  affidavit,  is  also  made.  The  record  disdoses 
these  facts:  the  notice  of  appeal  and  the  aooompanying  cer- 
tificate of  errors  was  filed  August  17,  1870,  and  service  ac- 
knowledged on  the  same  day,  and  the  undertaking  was 
filed  Sept  3,  1870,  that  is,  a  greater  period  of  time  than 
ten  days  elapsed  between  the  service  of  the  notice  of  appeal 
and  the  filing  of  the  bond. 

yfatmm  A  Wiilis,  for  respondent 

L.  P.  Mosher,  for  appellant 

MoAbthttb^  J.  It  is  unnecessary  to  refer  directly  to  the 
facts  in  the  affidavit  Sec.  627  of  the  code  of  civil  pro- 
cedure, prescribes  the  manner  in  which  appeals  shall  be 
taken  and  perfected.  Subdivision  two  of  that  section  pro- 
vides^ that  within  ten  days  from  the  service  of  the  notice  of 
appeal,  the  appellant  shall  file  with  the  derk  the  required 
statutory  undertaking.  We  are  of  opinion  that  the  pro- 
visions of  the  statute  in  regard  to  the  time  within  which  the 
undertaking  on  appeal  is  required  to  be  filed,  should  in  all 
cases  be  strictly  complied  with.  The  true  construction  of 
subdivision  2  of  section  527  of  the  code  of  civil  procedure, 
is  that  the  appeal  shall  not  be  considered  as  perfected  or 
effectual  for  any  purpose,  unless  an  undertaking  be  filed 
within  ten  days  after  the  service  of  the  notice  of  appeaL 


MO-  Ganyow  Road  Company  v.  Lawbenob,  [3  Oregoir 

If  this  be  the  construction^  it  is  clear  that  the  failure  to  file 
the  undertaking  is  fatal  to  the  appeal.  The  consequence' 
attached  to  the  failure  is^  that  the  appeal  shall  not  be  effectual 
and  this  consequence  can  only  be  enforced  by  giving  full  ef- 
fect to  the  provision  as  to  time.  This  rule  is  laid  doi^m  in 
Elliott  V.  Chapman  et  al,,  16  Cal  383. 
.  Appellant's  counsel  in  the  argument  of  this  motion  urged 
that,  by  virtue  of  subdivision  4  of  see.  527  of  the  code, 
this  court  could  permit  the  undertaking  filed  to  stand,  upon 
imposing  terms,  and  thereby  remove  the  effect  of  the  statu- 
tory provision,  limiting  the  time  within  which  an  under- 
taking on  appeal  should  be  filed,  and  in  support  of  this 
position,  referred  to  a  decisioii  of  this  court,  which,  by 
virtue  of  subdivision  4  of  sec.  527,  perr^itted  a  party  to, 
make  a  deposit  in  li^a  of  .  a  defective  undertaking,  filed 
within  the  time  limited  by  the^  code.  We  are  of  opinion 
that  the  case  referred  to,  is  not  parallel  with  lie  case  now 
under  consideration.  In  the  case  at  bar  there  is  no  ques- 
tion as  to  the  power,  of  the  court  to  allow  an  amendment.. 
No  imdertaking  was  filed  within  the  time  limited  by.  the 
statute,  and  the  consequence  is  that  there  is  nothing  to 
amend.  It  is  not  the  case  of  a  defective  undertaking,  but 
of  no  undertaking  at  all.  In  -construing  the  statute,  we 
must  look  to  the  language  used,  and  endeavor  to  ascertain 
the  intentioii  of  the  legislature.  Jt  is  an  ,  estab- 
lished  principle  that  provisions  as  to  time  are  to  be  con^ 
strued  as  directory,  but  such  a  construction  is  improper 
where  a  consequence  is  attached  to  a  failure  to  comply.  In 
such  a  case,  the  consequence  can  be  avoided  only  by  strict 
compliance  with  the  statute.  In  considering  the  applica- 
tion and  affidavit,  the  court  finds,  that  while  the  attorney 
observed  all  the  diligence  which  the  law  requires  in  this 
matter,  and  perhaps  more,  yet  the  facts  set  forth-*  in  that 
affidavit  conclusively  show  negligence  and  laches  on  the 
part  of  the  defendant  in  the  court  below,  who,  it  is  pre- 
sumed knew  the  law,  and  rested  under  sufficient  knowledge 
of  the  requirements  of  the  statute.  Every  presumption  of 
negligence,  laches,  or  mistake,    is  raised   against   the   actor 
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or  moving  party  in  any  proceeding  whatsoever,  and  when 
such  party  has  been  guilty  of  either,  he  is  seldom,  if  ever, 
viewed  with  favor  by  the  law  or  the  courts.  Besides  this^ 
there  are  many  cogent  reasons  why  the  court  should  adopt 
plain,  positive,  and  pointed  rules  in  relation  to  this  matter 
of  undertakings,  in  order  to  close  the  door  against  fraud. 
If  so,  after  a  judgment  is  obtained,  an  appeal  is  desired  for 
any  cause,  the  appellant  need  only  serve  his  notice  of  appeal 
in  order  to  efiect  the  purposes  which  the  statute  declares 
shall  only  be  effected  by  filing  the  undertaking.  If  this 
court  adheres  to  loose  dicta  in  this  matter,  a  defendant  can, 
after  his  notice  of  appeal  is  served,  lest  perfectly  secuxe  in 
the  assurance  that,  upon  what  he  may  urge  as  a  mistake 
this  court  will  exercise  its  discretionary  powers,  and  permit 
an  original  undertaking  U>  be  filed  during  the  term,  and  the 
party,  plaintiff  in  the  court  below,  who  has  taken  the  pains 
and  gone  to  the  expense  of  securing  a  judgment,  is  not  only 
subjected  to  unwarrantable  delay,  but,  in  many  cases,  may 
be  compelled  to  sit  qiiietly  by  and  behold  the  property,  out 
of  which  his  judgment  could  be  made,  rendered  value- 
less through  natural  causes,  or  placed  beyond  the  reach  of 
process  throci^  fraudulent  design.  Leave  to  file  the  un- 
dertaking  cannot  be  granted,  and  the  appeal  must  be  di»> 
miflflrdi 


DAITIEL  &  STIMSON,  Respondent  ▼.  ESTES  and 

STIMSON,  Appellants. 

Appeal  from  Multnomah  County. 


Pown  OF.— It  U  the  intention  of  the  statute  that  trials  W 
fore  a  referee  proceed  in  the  same  manner  ae  trials  before  a  eoort^ 
and  that  referees  are  clothed  with  the  same  authority  in  direettng 
the  manner  of  a  trial,  and  in  deciding  motkme  whlah 
during  its  progrsfis. 

The  facts  are  stated  in  the  opinion. 
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Mitchell  &  Dolph,  for  tiie  appellants. 
(7.  A.  Dolph  and  W.  Lair  Hill,  for  the  respondents. 

BoisE^  J.  This  is  an  action  to  recover  on  an  account  for 
labor  performed  for  the  defendants  of  the  reasonable  value 
as  alleged  of  one  hundred  and  eighty-nine  and  .80  dollars, 
and  for  superintending  the  performance  of  certain  street 
contracts  in  the  city  of  Portland,  under  an  agreement  with 
the  defendants,  by  the  terms  of  which  plaintiff  was  to  receive 
for  such  service  in  superintending  said  street  contracts,  one- 
third  of  the  profits  accruing  from  street  contracts,  which 
profits  plaintiff  alleges  in  his  complaint  to  have  been  two 
thousand  eight  hundred  and  one  and  .79  dollars. 

In  their  answer  the  defendants  deny  plaintiff's  claim  for 
service,  but  admit  that  the  plaintiff  superintended  the  street 
contracts  as  alleged,  and  that  he  was  to  have  one-fliird  of 
the  profits  thereof  as  alleged,  but  defendant  says  that  the 
profits  of  such  contracts  were  only  six  hundred  and  eighty 
dollars ;  and  defendants  further  allege  that  they  bought  lot 
one  in  block  seven  with  a  part  of  the  proceeds  of  said  con- 
tracts for  the  joint  benefit  of  plaintiff  and  defendants,  and 
ask  to  have  the  purchase  price  thereof  allowed  in  settlement 

Plaintiff  in  his  replication  denies  the  purchase  of  the  lot 
with  his  knowledge  or  consent. 

The  case  being  at  issue  was  referred  to  Gteo.  H.  Durham, 
Esq.,  and  he  directed  to  hear  the  same  and  report  the  evi- 
dence a^d  his  findings  of  the  facts  and  conclusions  of  law. 

On  the  trial  before  the  referee  the  plaintiff  introduced  his 
evidence  and  rested.  Defendants  then  introduced  their  evi- 
dence in  reply  to  plaintiff's  evidence,  and  also  evidence  to 
support  their  answer  and  rested. 

Plaintiff  was  then  recalled  and  examined  to  rebut  some 
new  matter  contained  in  the  testimony  of  the  defence,  after 
defendant  had  cross-examined  this  witness  the  plaintiff 
i^tod  his  case. 

Defendants'  counsel  then  stated  as  follows  (from  the  re- 
port) :     "We  now    offer    Mr.    Pennoyer    as    a    witness." 
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Plaintiff's  counsel  objected  on  the  ground,  that  bolli  defend- 
ants and  plaintiff  had  rested  their  cases.  •  (Referee  goes  on 
to  say) ;  "In  raling  on  the  objection^  I  stated  that  if  defend- 
ants \vished  to  introduce  testimony  to  impeach  the  Tebat^ 
ing  witness  of  plaintiff,  they  had  a  right  to  do  so,  and  the 
evidence  would  be  admitted ;  or  if  they  would  show  that  by 
any  accident  or  mistake,  they  had  omitted  anything  neces- 
sary to  their  defense  it  would  be  admitted  on  such  showing, 
otherwise  it  would  not.  They  refused  to  state  what  they  ex- 
pected or  wished  to  show,  merely  stating  that  they  wished  to 
ask  what  they  had  a  legal  right  to."  The  referee  than  re- 
fused to  open  the  case  on  this  statement. 

The  question  now  presented  to  this  court  is,  ought  the 
court  below  to  have  set  aside  the  report  of  the  referee  be- 
cause he  refused  to  receive  and  reduce  to  writing  the  testi- 
mony so  offered  by  the  defendant's  counsel. 

The  counsel  for  the  defendants  rely  on  the  statute,  page 
194,  sec.  274,  .which  provides  (on  trial  before  referee) :  'TCf 
evidence  offered  by  either  party,  shall  not  be  admitted  on 
the  trial,  and  the  party  offering  the  same,  except  to  the  de- 
cision rejecting  such  evidence  at  the  time,  the  exception  shall 
be  noted  by  the  referees,  and  they  shall  take  and  receive  such 
testimony  and  file  it  with  the  report.'' 

This  matter  involves  the  consideration  of  the  manner  of 
Conducting  a  trial  before  a  referee,  as  to  his  discretion  in 
controlling  the  order  of  thf  trial.  In  a  trial  before  a  court, 
the  rule  is  that  plaintiff  shall  first  introduce  his  proof,  and 
when  he  has  rested,  the  defendant  shall  introduce  his  proof, 
and  when  he  has  rested,  the  plaintiff  may  introduce  testi- 
mony to  rebut  any  new  matter  shown  by  the  defendant — 
and  when  plaintiff  has  closed  his  rebutting  testimony,  the 
defendant  cannot  open  his  case  again,  except  by  leave  of  the 
court,  and  if  the  court  allow  it^  it  is  a  matter  of  discretion, 
and  the  order  refusing  the  motion  to  reopen,  is  not  subject  to 
exception. 

If  during  a  trial,  while  a  party  is  producing  hi3  testimony, 
and  before  he  closes  his  case  offers  testimony  which  is 
refused  by  the  courts  such  party  may  except  to  such  refusal. 
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and  his  exception  must  be  allowed^  and  the  testimony  offered 
should  be  embodied  in  a  bill  of  exception,  so  that  the  sn- 
perior  court  can  judge  of  its  competency,  on  an  appeal  And 
I  think  it  was  only  the  intention  of  the  statute  to  extend  this 
practice  to  trials  before  referees^  so  that  their  errors  mi^t 
be  brought  before  the  court  in  the  same  manner  as  the  er- 
rors of  an  inferior  court  are  brought  before  the  appellate 
court;  and  that  it  is  the  intention  of  the  statute  that  trials^ 
before  referees  shall  proceed  in  the  same  manner  as  trials 
before  a  court,  and  that  they  are  clothed  with  the  same  au- 
thority in  directing  the  manner  of  the  trial,  and  deciding 
matters  which  may  arise  during  its  progress;  and  that  in  such, 
trials  the  order  of  producing  proof  is  the  same  as  in  trials 
before  a  court  In  fact,  that  the  referee  sits  as  the  court  in 
all  respects.  I  think  this  is  clearly  indicated  by  section  223^ 
of  the  code,  where  it  is  provided  that  "The  trials  by 
referees  shall  be  conducted  in  the  same  manner  as  a  trial  by 
the  court." 

The  construction  contended  for  by  the  counsel  for  the  ap- 
peUants  would  take  from  the  referee  all  control  of  the  trial 
in  respect  to  the  order  of  the  proofs  and  would  be  at  variance 
with  general  practice.  I  think  the  words  of  the  two  hun- 
dred and  twenty-fourth  section  of  the  statute,  "If  evidence 
offered  by  either  parly  shall  not  be  admitted,"  only  refers 
to  evidence  offered  in  the  course  of  a  trial  conducted  as  a 
court  in  the  usual  and  established  mode — and  not  to  evi- 
dence offered  out  of  order,  and  which  it  is  in  the  discrMan 
of  the  court  to  refiae. 

The  judgment  will  be  affirmed. 
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CHAEA, 


THE  CITT  OF  PORTLAITD,  Appellant 

AppMl  from  MuHnomah  Cauntif. 

KtaLNVHOB. — liuaauTT  OF  THB  CiTT  ov  'BcsaxLkm.-^^HHd,  that  netion 
127  of  the  charter  of  the  Mj  of  Portland,  exempts  the  city  from 
.    liability  for  any  injury  to  the  person,  growing  oat  of  the  dsfeetiTO 
eondition  of  any  street  or  sidewalk. 

Thb  facts  are  stated  in  the  opinion. 
Wm.  F.  TrinibU,  tor  the  appellantck 

Stout  46  Reed  and  Oaples  idS  Mordand,  for  the  xespondentck 

Psnc,  J.  This  action  was  brought  in  the  circuit  court  of 
Mnltnoznah  oonnlgr  to  recover  damages  sustained  by  re- 
spondents on  account  of  an  alleged  defect  in  the  sidewalk 
of  a  certain  street  in  the  cily  of  Portland  The  complaint 
alleges  '%at  defendant  is  a  municipal  corporation  duly  or- 
ganized under  the  laws  of  this  state ;  that  among  other  things^. 
it  is  by  the  charter  of  said  cily  made  its  duly  to  keep  the 
streets  and  sidewalks  of  said  city  in  good  order;  that  the 
people  of  said  city  accepted  said  charter  imposing  said  duly, 
and  undertook  the  performance  thereof  prior  to  the  year 
1868.;  that  a  certain  street  in  said  cily^  known  as  Fifth  street, 
was  and  is  much  used  and  traveled  by  the  citizens  and 
others,  so  much  so  that  the  said  duty  of  said  defendant,  as 
to  said  street,  became  at  the  time  hereinafter  mentioned  a 
matter  of  public  and  general  concern."  It  is  further  alleged 
that,  "on  or  about  the  eighth  day  of  July,  1868,  Catharine 
O'Harra,  one  of  plaintiffs,  while  traveling  over  the  sidewalk 
of  said  Fifth  street,  was,  on  account  of  a  defect  therein,  pre^ 
cipitated  through  said  sidewalk,  whereby  she  was  injured,", 
etc 

Each  and  every  allegation  of  the  complaint  is  denied  in  the 
answer,  except  that  defendant  is  a  municipal  corporation, 
eta 
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The  trial  resulted  in  a  verdict  for  respondents  in  the  sum 
of  $2|000^  on  i^hich  judgment  was  entered. 

A  number  of  questions  were  raised  and  discussed  in  the 
argument  of  this  case,  but  the  only  one  which  we  deem 
necessary  to  be  decided  by  this  court  at  present  is,  whether 
the  city  of  Portland  is  liable,  under  the  provisions  of  its 
charter,  to  any  one  for  injuries  to  the  person  ^growing  out  ol 
the  defective  condition  of  its  streets. 

Section  347  of  the  code  provides^  that  ^'an  action  may  be 
maintained  against  a  municipal  corporation  ♦  ♦  ♦  ♦  for  an 
injury  to  the  rights  of  the  plaintiff,  arising  from  some  act  or 
omission  of  such  corporation."  This  section  of  the  code 
was  adopted  in  1862,  and  the  legislature,  in  adopting  it,  evi- 
dently intended  to  authorize  the  maintenance  of  such  actions 
as  this  against  municipal  corporations.  But  in  1864,  two 
years  afterwards,  and  prior  to  the  happening  of  the  injury 
complained  of  in  this  action,  the  legislature  amended  the 
charter  of  the  city  of  Portland,  by  the  adoption  of  section 
127,  which  provides,  that  *^the  city  of  Portland  is  not  liable 
to  any  one  for  any  injury  to  the  person  ♦  ♦  ♦  growing  out 
of  the  condition  of  any  streets."  (Special  laws  of  1864,  p. 
26.) 

This  provision  of  the  charter,  it  will  be  seen,  expressly  ex- 
empts the  city  from  any  liability  to  persons  for  injuries 
ceived  on  account  of  streets  being  defective  or  out  of 
pairs. 

But  it  is  urged,  that  this  provision  of  the  charter  is  un- 
constitutional, and  therefore  void.  To  sustain  this  propo- 
sition, section  21  of  article  1  of  the  constitution  of  the  state 
is  cited,  which  provides,  among  other  things,  that  "no  law 
impairing  the  obligation  of  contracts  shall  ever  be  passed.'* 
How  this  amendment  of  the  charter  violates  this  provision 
of  the  constitution,  we  are  unable  to  see ;  for  it  is  not  con- 
tended that  there  is  any  express  contract  on  the  part  of  the 
city  to  be  responsible  for  the  defective  condition  of  its 
streets  and  sidewalks;  and  it  certainly  cannot  be  claimed 
that  there  is  an  implied  contract  to  that  effect,  when  in  the 
very  act  of  the  legislature  under  which  the    city   is   incor- 
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porated  it  is  expressly  provided,  that  it  shall  not  be  UaUe  for 
injuries  to  the  person  growing  out  of  the  defectiye  oonditicoi 
of  its  streets  and  sidewalks. 

The  court  being  of  the  opinion  that  the  cily  is  not  liable 
under  this  provision  of  its  ohart^  for  such  injuries  as  are 
set  out  in  the  complaint,  it  is  oirdered  that  tbe  judgment  of 
the  circuit  ootrt  be  reversed. 


DALLES  LUMBER  AND  MANFACTUEING  COM- 
PANY V.  THE  WASCO  WOOLEN  MANUEAC- 
TUEING  COMPANY  et  al. 

Appeal  from  Wasco  County. 

A  CoBPOBAnoif  ConniTED  to  Sfecufxxd  Busnvsss. — ^A  corporatioii  or- 
ganized for  tbe  purpose  of  "manufacturing  and  selling  lumber,"^ 
can  not  bold  a  lien  for  labor  performed  in  tbe  oonstmction  of  a 
building.  Wbere  sucb  a  corporation  sued  to  enforce  a  lien  for  both 
lumber  fumiabed  and  labor  performed  in  the  constniction  of  a 
building,  and  tbe  complaint  failed  to  sbow  how  much  of  the  gross 
amount  was  for  lumber  furnished,  the  judgment  was  reversed. 

MaoHAiacs'  Lien.— Bxjiuiino. — ^The  defendants  occupied  several  build- 
ings as  a  woolen  factory,  on  some  of  which  the  material  was  fur- 
nished and  the  labor  performed ;  the  mechanic's  lien  does  not  extend 
to  all  the  buildings,  but  is  confined  to  the  building  for  which  the 
material  was  furnished  or  on  which  the  work  was  done. 

Idbm. — ^Plbadino. — ^It  should  appear  by  tbe  complaint  that  notice  of  the 
lien  was  filed  in  pursuance  of  the  statute. 

I 

Thb  case  is  stated  in  the  opinion  of  the  court 

Humason  and  Williams  A  WUlia,  for  the  appeUant.  It  is 
not  alleged  that  the  lumber  was  used  in  any  particular 
building.    (26  HI.  349 ;  Code  p.  768,  sec.  1.) 

The  complaint  should  specifically  set  forth  the  amount 
furnished  for  the  particular  buildings.  (Houck  on  Liens, 
pp.  162,  164  and  139,) 

The  proceeding  is  i/n,  rem.  (4  Abbot,  205 ;  2  £.  D.  Smith, 
662 ;  4 /d.  721.) 
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The  plaintiffs  articles  of  iBOOrporation  do  not  authorize 
%<b  plaintiff  to  engage  in  building.  (2  Soberts^  278;  S 
Oomst  431;  2  Kent  296.) 

ZeUy  ^  Reed,  for  the  respondents.  It  appears  fliat  tfas 
buildings  were  all  connected  with  the  woolen  factoiy  to  be 
nsed  for  a  common  object  (8  Barr,  487 ;  4  K  D.  Smith, 
784;  1  Ogn.  170.) 

If  there  is  error  in  entering  the  decree  the  error  can  be 
eorrected  in  this  court 

Thayxs,  J.  This  is  a  suit  in  equity,  brought  to  foredoee 
a  mechanic's  Uen,  in  the  circuit  court  for  Wasco  County. 

The  complaint  alleges  that  plaintiff  is  a  corporaticnx  duly 
incorporated  under  the  laws  of  Oregon,  for  the  object  and 
purpose  of  numufacturmg  and  selling  lumber.  And  that 
defendant  is  likewise  a  corporation,  that  between  the  six- 
teenth, of  September  and  the  thirteenth  of  October,  1868, 
plaintiff  sold  and  delivered  lumber  to,  and  performed  labor 
for,  defendant,  in  constructing  its  diy  house,  dye  house, 
and  bleach  house,  amounting  to  the  sum  of  $1,808.05. 
That  between  the  twenty-sixth  day  of  June,  and  the  tiurtieth 
day  of  October,  1868,  plaintiff  sold  and  delivered  lumber 
and  other  material  to,  and  performed  labor  for,  defendant, 
in  the  construction  of  its  woolen  factory,  diy  house,  dye 
house,  and  bleach  house,  amounting  to  the  sum  of  $619.89, 
for  ^ich  said  several  sums  of  money,  defendant  executed 
his  promissory  notes.  That  on  or  about  the  tenth  day  of 
November,  1868,  said  buildings  were  completed.  That  an 
the  twenty-sixth  day  of  January,  1869,  plaintiff  filed  a  notice 
of  its  intention  to  hold  a  lien  for  said  sums  of  money  due  it, 
for  said  lumber,  materials,  and  labor,  amounting  to 
$1,987.94,  and  that  said  defendants  Snipes,  Curtis  &  Marlin, 
have  incumbrances  on  said  premises,  subsequent  to  plaintiff's 
claim*  The  defendants  filed  a  motion  to  have  plaintiff  make 
its  complaint  more  definite,  as  to  the  amount  of  lumber  and 
materials  furnished  for  each  particular  building,  which  mo^ 
tion  was  overruled  fay  the  court,  to  which  ruling  defendant 
excepted. 
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Defendant  Benjamin  E.  Snipes,  filed  a  separate  answer, 
claiming,  among  otber  things,  that  he  had  a  lien  upon  the 
premises  in  question,  extending  to  all  the  buildings  and 
machinery,  created  on  or  about  the  month  of  July,  1869, 
amounting  to  the  sum  of  $8,000.  None  of  the  other  defend- 
ants filed  answers.  The  cause  was  heard  before  the  said  cir- 
cuit court,  sitting  as  a  court  pf  equity.  And  it  was  ad- 
judged and  decreed  by  said  court,  that  the  plaintiff  recover 
of  the  defendant,  the  Woolen  Manufacturing  Company,  the 
sum  of  $2,246.82  in  XTnited  States  gold  coin,  with  costs,  and 
the  same  be  adjudged  to  fie  a  lien  upon  the  entire  preifiises, 
including  all  the  buildings,  and  the  lots  of  ground  upon  which 
the  said  buildings  were  situated,  including  6ne  lialf  acre  of 
ground  described,  and  that  the  siid  lien  have  precedence  over 
all  liens  after  the  commencement  of  said  building  (except 
mechanics'  lien)  to  wit:  since  about  the  thirtieth  day  of  June 
1867,  and  that  said  premises  be  sold  to  satisfy  the  same. 

The  defendants  have  brought  appeal  from  ihe  judgment^ 
but  it  appears  from  the  record  that  Snipes  is  the  only  de- 
fendant that  filed  an  answer,  and  consequently,  the  only  one 
entitled  to  appeal,  or  be  heard  in  this  court  No  statement 
or  evidence  has  been  returned,  and  the  only  ground  of 
error  which  this  court  is  authorized  to  examine,  must  be 
shown  from  the  records  in  the  case.  Upon  the  argument, 
the  appellant  has  presented  two  grounds  of  error:  1st,  that, 
the  circuit  court  erred  in  overruling  the  motion  to  mAke  the 
complaint  more  definite ;  and  2d,  that  the  complaint  does 
not  state  facts  sufficient  to  authorize  the  relief  granted 
herein,  as  against  the  defendant  Snipes.  The  record  dis- 
closes sufficient,  we  think,  to  permit  an  examination  of  both 
of  these  questions.  It  is  claimed  by  the  appellants  that  the 
plaintiff  being  a  corporation,  formed  for  the  purpose  of 
manufacturing  and  selling  lumber,  if  authorized  to  take  the 
benefit  of  the  Uen  law  for  lumber  furnished,  cannot  take  the 
benefit  of  such  law  to  secure  a  debt  created  for  work  and 
labor  done  in  the  construction  of  a  building,  or  for  otiier  ma- 
terials furnished,  the  same  not  being  within  the  objects  of 

its  incorporation. 
S  Oregon    S4 
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The  only  allegation  in  the  complaint  on  this  point  is  as 
follows:  ^'That  the  plaintiff  is  a  corporation  duly  incorpo- 
rated under  the  laws  of  Oregon,  for  the  object  and  purpose 
of  manufacturing  and  selling  lumber.'^ 

The  public  have  an  interest  in  the  creation  of  corpora- 
tions. 

The  object  of  every  grant  of  corporate  powers  is  to  obtain 
a  public  benefit  The  powers  granted  are  the  consideration 
which  the  public  gives  for  the  benefit  received  or  expected* 
Every  application  of,  or  dealing  with  the  capital,  or  any 
funds  of  the  corporatioi^  in  any  manner  not  distinctly  au- 
thorii&ed  by  its  charter,  is  illegal  and  void.  Oorporations 
are  croated  for  public  reasons  alone,  and  the  legislature  is 
presumed  in  every  instance  to  have  carefully  considered  the 
public  interest,  and  to  have  granted  just  so  much  power  and 
80  many  peculiar  privileges  as  those  interests  are  supposed 
to  require.  It  will  not  be  contended  that  although  the  pub- 
lic have  an  interest  in  the  creation  of  oorporations,  it  has 
none  in  the  precise  extent  of  the  powers  conferred,  and  that 
no  public  policy  is  concerned  in.  their  being  strictly  confined 
to  the  exercise  of  su(^  chartered  powers.  To  speak  of  the 
powers. of  a  corporation  we  are  understood  to  refer  to  the 
privileges  and  f  ranchisef  which  are  created  in  the  charter, 
and  which  control  and  circumscribe  the  legal  acts  of  the 
coi^rate  body.  Whenever  it  goes  beyond  the  privileges  and 
franchises  therein  mentioned,  its  acts  become  illegal  and 
void.  In  the  case  at  bar,  so  far  as  we  can  see  from,  the  com- 
plaint, the  plaintiff  onl^  had  the  right  to  manufacture  aad 
sell  lumber. 

What  portion  of  the  judgment  rendered  against  defendant 
was  for  work  and  labor  done  and  performed,  or  for  other  ma- 
terials furnished  by  plaintiff,  is  unknown  to  the  court 

The  blending  of  them  together  and  taking  a  promissory 
note  for  the  whole  amount,  does  not  necessarily,  or  by  any 
means,  vitiate  plaintiff's  lien,  for  the  legal  part  thereof.  But 
as  the  case  now  stands,  and  as  it  is  presented  by  the  pro- 
ceedings before  the  court,  this  objection  by  appellant  ap- 
pears to  be  well  taken.      It  is  claimed  by  appellant  that 
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plaintifiPs  oomplaint  is  defective  in  not  stating  the  amount 
of  lumber  furnished  for  each  particular  building. 

That  the  buildings  being  separate  and  apart  the  Uon 
properly  is  on  each  building  for  the  particular  amount  of 
lumber  furnished  for  the  same.  For  instance,  suppose  the 
main  factory  building  had  been  completed  before  the  dry 
house,  dye  house,  or  bleach  house  had  been  commenced 
and  tiie  defendant  should  purchase  lumber  for  the  purpose 
of  constructing  the  three  last  mentioned  buildings,  and  af- 
ter commencing  them,  defendant  should  mortgage  the  main 
factory  building,  would  it  be  right  to  allow  the  plaintiff's  lien 
to  extend  to  the  main  factory  building  and  destroy  the  lien 
created  by  the  mortgage,  when  no  part  of  the  lumber  was 
used  on  that  building } 

This  would  be  contrary  to  the  spirit  and  meaning  of  the 
lien  law.  It  was  only  intended  to  be  a  lien  on  the  particu- 
lar building  constructed  by  means  of  the  labor  or  materials 
furnished  for  that  purpose. 

Section  1,  page  76S,  of  the  statute  provides,  '%at  any 
person  who  shall  hereafter,  by  virtue  of  any  contract  with 
the  owner  of  any  building,  or  with  the  agent  of  such 
owner,  perform  any  labor  upon, .  or  furnish  any  materials, 
engine  or  machinery  for  the  construction  or  repairing  such 
building,  shall,  upon  filing  the  notice  prescribed  in  the 
next  section,  have  a  lien  upon  such  building/' 

The  above  section  confines  the  lien  to  the  building  coa- 
structed  or  repaired.  This  question  evidently  refers  to  the 
particular  building  upon  which  the  labor  was  performed,  or 
for  the  construction  or  repair  of  which  the  materials  were 
furnished^  and  to  no  other.  It  further  appears  by  that  sec- 
tion, that  the  labor  must  be  done  and  performed,  or  the  ma- 
terials furnished  under  and  by  virtue  of  a  contract  with  the 
owner  of  the  building  *^or  with  his  agent"  This  contract 
may  be  either  verbal  or  written,  express  or  implied. 

It  is  claimed  by  the  respondent,  that  the  dry  house,  dye 
house  and  bleach  house  were  as  necessary  to  the  factory  as 
a  mill-dam  is  to  a  mill,  and  he  refers  to  1  Oregon  B.  170. 

The  defendant  B.  E.  Snipes,  in  his  answer,  alleges^  that 
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his  lien  is  on  the  main  factory  building  and  machineiy 
therein^  as  well  as  the  other  property  and  buildings. 
Plaintiff's  complaint  shows  that  a  large  portion  of  its  de- 
mand was  for  labor,  lumber  and  other  materials  furnished 
for  constructing  the  other  buildings,  aside  from  the  main  fac- 
tory building.  Whether  those  outrbuildings  are  as  necessary 
to  carry  on  the  business  of  a  factory,  as  a  mill-dam  is  to  t 
mill,  the  court  is  not  advised.  There  is  one  thing  certain, 
which  appears  from  the  pleadings  in  this  case,  that  these 
out-buildings  are  separate  and  distinct  from  the  main  factory 
building. 

The  first  section  of  the  mechanic's  lien  law,  already  refer- 
red to,  only  gives  the  party  a  lien  on  8ueh  building  as  he 
performs  labor  on,  or  furnishes  material  for  the  purpose  of 
oonstrueting,  and  no  other;  there  is  nodiing  in  the  lien  law 
in  this  state  which  raises  the  question  of  necessity.  We 
therefore  conclude  that  this  objection  is  also  well  taken. 

The  appellant  raises  a  question  also,  as  to  the  suffieieni^ 
of  the  complaint^  in  reference  to  the  allegation  of  the  filing 
of  the  notice.  The  complaint  alleges,  that  on  the  twenty* 
sixth  day  of  January,  1869,  plaintiff  filed  a  notice  of  its  in- 
tention to  hold  a  lien,  etc.  - 

Section  second,  page  764,  of  the  code,  provides,  that  ^'any 
person  wishing  to  avail  himself  of  the  provisions  of  this 
title,  whether  the  claim  be  due  or  not^  shall  file  in  the 
county  clerk's  office  of  the  county  in  which  such  building  is 
situated,  etc."  It  does  not  appear  where  the  plaintiff  in 
tiiis  case  filed  his  notice.  The  section  above  referred  to  re^ 
quires  it  to  be  filed  in  the  county  clerk's  office  of  the  ooonty 
where  the  building  is  situated.  This  not  having  been  al- 
leged the  complaint  is  defective  for  that  reason.  The  rule 
of  construction  applied  to  the  statute  creating  this  lien,  is 
that  it  is  an  extraordinary  remedy,  created  by  statute  in  der- 
ogation of  the  common  law,  and  ought  to  be  strictly  con- 
strued.    See  Parker  v.  Ardhowy,  5  Grays,  289. 

For  these  reasons  the  judgment  of  the  drouit  court  musk 
be  reversed  with  costs. 
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This  decision  being  made  upon  the  insufficiency  of  the  ocmb- 
plaint^  and  respondent's  ooimeel  having  made  application  to 
amend  the  same,  the  suit  is  remanded  to  the  circuit  court 
and  the  plaintiffs  have  leave  to  amend  accordingly. 


STATE  OP  OREGON  ex  rel.  J.  J.  WHITNEY,  Appel- 
lant, V.  S.  A-  JOHNS,  Respondent 

Appeal  from  Linn  County. 

knoamaan  to  OFtios. — The  appoiiitee  of  the  Govemor  appointed  to 
fill  a  vacant  In  offloe  oeeaaloned  by  death  or  realgiiatioiiy  only 
holds  said  office  until  the  first  general  election  after  the  vacancy 
occurs.  $ 

CuFPLYiNe  ISBic* — At  that  time  the  people  may  supply  the  offloe  by 
election. 

IkRH. — The  term  of  an  office  attaches  to  the  person  of  the  Indiyidual 
elected  to  fill  the  same. 

Imc. — ^Whenever  a  county  Judge  is  eleeted  his  texm  of  offiee  contfaiues 
for  four  years,  unless  terminated  by  death  or  resignation. 


Thb  facts  are  sufficiently  set  forth  in  the  opinion  of  the 
court 

N.  L.  Butler,  District  Attorney,  WiUiama  «£  WUUa  and 
Bellinger  d  Burmeeter,  for  the  appellant 

£•  8*  Strahan  and  N.  H.  Granor,  ioif  respondent 

MoAbthttb,  J.  In  Jnne  1866  Burr  Morris  having 
received  a  majority  of  all  the  votes  cast,  was  duly  elected 
county  judge  of  the  county  of  Linn  in  this  state.  He  waa 
qualified,  and  in  July,  1866  entered  into  ^aid  office  and  be- 
gan to  exercise  the  functions  thereof.  In  September,  1866, 
Morris  died  and  the  Gk)vemer  of  the  state  of  Oregon 
appointed  E.  R.  Gteary  to  fill  the  vacancy  occasioned  by  the 
decease  of  the  said  Morris.  In  June,  1868,  S.  A«  Johns, 
respondent  herein,  was  eilected  county  judge  of  said  county 
and  being  duly  qualified  entered  upon  the  discharge  of  the 
dnties  of  said  office  in  July  of  said  year.  On  June  6,  18.70, 
J    J.  Whitney  the  relator  and  appellant  having  received  a 
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majority  of  all  votes  cast  for  the  oompetitors  or  candidates 
for  the  said  office,  and  having  received  a  certificate  of  elec- 
tion from  the  derk  of  said  county,  filed  in  the  office  of  said 
clerk  the  oath  of  office  required  by  law.  On  or  about  July 
4,  1870,  Whitney  demanded  of  Johns  the  possession  of  said 
office  together  with  the  books  and  papers  thereunto  belong- 
ing. To  this  demand  Johns  refused  to  yield.  Whitney 
thereupon  brought  an  action  in  the  circuit  court  of  the  state 
of  Oregon  for  the  county  of  Linn,  as  provided  by  law,  alleg- 
ing Johns  to  be  a  U8uri>er  and  intruder,  and  invoking  the 
assistance  of  the  law  in  order  to  oust  Johns  from  said  of- 
fice, at  the  same  time  praying  that  the  title,  franchises,  eta^ 
of  said  office  be  adjudged  to  be  in  and  belong  to  him.  The 

court  below,  after  due  consideration,  made  and  entered  a 

♦  

judgment  in  favor  of  Johns.  Prom  that  judgment  Whitney 
appeals  to  this  court  alleging  error. 

The  first  question  that  arises  for  our  consideration  is  as 
to  the  legality  of  the  election  of  Johns  in  1868.  Section  14 
of  article  2  of  ihe  constitutiim  of  this  state,  declares,  that 
^^general  elections  shall  be  held  on  the  first  Monday  in 
June,  biennially/'  .A  general  election  is  one  at  which  the 
people  may  fill  by  election  every  elective  o&oe  in  the  state 
not  otherwise  distinctiy  provided  for  by  the  constitution  or 
the  laws.  Those  offices  are  enumerated  and  set  forth  in 
section  8,  p.  697,  general  laws.  Section  11,  article  7, 
of  the  constitution,  fixes  t^e  time  when  soeh  election  shall 
be  held.  Section  IQ,  article  5,  of  said  instrument  provides, 
that  "when,  during  a  recess  of  the  legislative  assembly,  a 
vacancy  shall  happen  in  any  office  the  appointment  of  whiA 
is  vested  in  the  legislative  assembly;  or  when  at  any  time  a 
vacancy  shall  have  occurred  in  any  other  state  office,  or  in 
the  office  of  judge  of  any  court,  the  governor  shall  fill  such 
vacancy  by  appointment  which  shall  expire  when  a  successor 
shall  have  been. elected  and  qualified."  After  the  decease  of 
Morris,  the  then  governor,  acting  within  the  scope  of  his 
constitutional  authority,  appointed  Greary  to  fill  the  vacancy. 
It  is  contended  that  by  virtue  of  this  appointment,  Geary 
had  a  right  to  continue  in  said  office  until  July,  1870,  the 
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term  of  the  office  of  county  judge  being  fou^  years,  and  he 
being  appointed  to  fill  the  unexpired  term  of  Morria.  It 
must,  in  this  connection,  be  borne  in  mind,  that  a  general 
election  occurred  in  June,  1868,  the  same  being  the  one  at 
which  Johns  was  elected.  As  has  before  been  stated,  the 
governor's  act  in  appointing  Geary  was  lawful  and  propcfr, 
but  we  are  of  opinion,  that  he  has  no  power  or  authority  to 
fill  any  vacancy  by  appointment,  which  appointment  shall 
extend  beyond  the  general  election  next  following.  The 
power  reposed  in  the  executive  by  section  16  of  article  6  of 
the  constitution  is  not  absolute,  but  limited  and  qualified, 
and  was  only  reposed  in  him  for  the  purpose  of  filling 
vacancies  in  office,  until  such  times  as  tiie  people,  the 
repositoiy  of  all  power,  could  act  thereon  and  fill  them, 
as  at  the  recurrence  of  a  general  election.  The  persons  so 
appointed  merely  hold  office  temporarily,  so  that  public 
business  may  not  be  retarded  or  disturbed  by  the  death  or 
resignation  of  the  elected  incumbent  As  to  the  appoint- 
ing power  of  the  governor;  it  appears  from  the  constitu- 
tion and  from  our  system  of  government,  that  it  was  the 
manifest  intention  of  the  framers  and  founders  thereof,  to 
restrict  the  same  within  the  narrowest  limits.  Indeed  the 
weight  of  authority  very  decidedly  supports  this  theory. 
(Vide  People  v.  Langdon,  8  Cal.  15;  People  v,  Mizner,  8 
Cal.  624-5 ;  People  v,  WhUman,  10  Gal.  46 ;  Peaph  v.  FH- 
ion,  87  Cal.  621.)  To  hold  that  the  power  of  the  governor  is 
so  great,  that  he  can  prevent  the  people  from  selecting  their 
officers  at  any  time,  when  in  so  doing  the  fundamental  law  is 
not  infringed,  would  be  contrary  to  the  spirit  of  our  form  of 
government.  The  court  below  (Boise,  J.),  in  passing  upon 
this  branch  of  the  case  argued  as  follows:  "Section  11,  article 
7,  (of  the  constitution,)  provides  for  tlie  appointment  of 
county  judges  by  election.  Section  14,  article  2,  fixes  the 
time  when  such  election  shall  be  held.  And  when  any  officer 
is  elected  for  a  term  of  years,  which  term  extends  beyond  two 
years  (the  period  between  the  general  elections)  and  the  office 
to  which  he  is  elected  becomes  vacant,  the  power  to  fill  such 
vacancy  devolves  on    the    original    appointing  power,    (the 
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people,)  unless  they  have  delegated  that  power  to  some 
other  authority.  In  this  case  it  is  claimed  that  the  goyemor 
has  that  power  delegated  to  him^  by  section  16^  article  5, 
which  provides:  ^'The  governor  shall  fill  audi  vacancy  by 
appointment^  which  shall  expire  when  a  successor  shall  have 
been  elected  and  qualified."  Why  are  the  words  used 
''shall  expire  when  a  successor  shall  have  been  elected  and 
qualified?"  The  term  of  the  appointee  of  the  governor 
must,  on  the  theory  of  the  plaintiff,  expire  at  the  end  of  the 
term  of  four  years  from  the  time  the  deceased  inciunbent 
was  elected,  and  they  were  not  used  to  prevent  an  inter- 
regnum after  the  expiration  of  such  term,  for  that  is  folly 
provided  for  in  section  1,  article  15.  These  words  have  no 
signification  in  this  place  in  the  constitution,  unless  they  are 
intended  to  limit  the  term  of  the  appointee  of  the  governor, 
to  such  a  time  as  the  vacanqr  in  the  office  can  be  filled  by 
election.  The  people  of  Oregon  by  their  constitution  made 
their  judiciary  electiye,  and  only  gave  the  executive  power 
to  fill  temporary  vacancies,  which  should  occur  between 
elections.  If  the  people  had  intended  to  part  with  this 
power  of  appointing  county  judges,  they  would  have  ex- 
pressed it.  It  cannot  be  inferred.  No  inference  or  intend- 
ment is  ever  presumed  against  the  sovereign.  Such  is  the 
universal  rule  for  the  construction  of  statutes,  for  they 
emanate  from  the  sovereign  power  which,  in  this  state,  is 
the  people.  They  appoint  the  executive,  and  he  only  acts 
by  delegated  authority,  and  this  authority  cannot  be  pre- 
sumed beyond  the  express  words  of  the  grant.  And  I  think 
the  power  in  this  case  only  extends  to  the  filling  a  vacancy 
until  the  next  general  election,  when  the  people  can  regular- 
ly exercise  their  authority  in  electing  cheers.  I  think  it  is 
not  reasonable  to  presume  that,  where  the  people  have  re- 
served to  themselves  the  appointment  of  an  officer,  they 
would  confer  on  the  executive  the  filling  of  a  vacancy  in 
the  office,  which  would  extend  the  time  of  the  appointee  be- 
yond a  general  election,  and  deprive  the  whole  people  of  a 
county  from  electing  their  own  local  officer,  when  they  could 
flu  it  as  conveniently  as  they  appointed  the  original  incum- 
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bent  If  it  were  not  for  section  16^  of  articfe  5,  of  the  oon* 
stitution^  I  tiiinky  there  would  be  no  pretense  but  wixat  in 
case  of  a  racancj  in  the  office  of  the  county  judge,  it  coiold 
be  filled  at  the  next  general  election,  because  it  is  a  political 
axiom,  that  when  an  office  beccanes  vacant  the  power  that 
made  the  office  can  fill  it  again.  If  the  people  have  surreit- 
dered  that  power,  it  should  be  by  express  and  unequivocal 
words*  The  words  are:  "The  governor  may  fill  the  vacancy 
until  a  successor  is  elected."  Vacan<gr  in  an  office  means 
the  want  of  an  incumbent  at  the  time.  It  has  no  reference 
to  duration  of  time,  and  the  appointment  of  a  person  to  fill 
a  vacancy  pro  tempore,  does  not  invest  him  with  a  full  term, 
unless  the  law  so  expressly  provides.  Yacanqr  in  an  office 
is  one  thing,  and  term  is  another.  An  office  may  be  vacant 
and  filled  many  times  during  a  term  of  four  years. 

I  am,  therefore,  of  the  opinion  that  the  appointment  of 
Geary  continued  only  until  the  next  general  election  after 
his  appointment,  and  until  his  successor  was  elected  and 
qualified.  In  the  arguments  and  conclusions  reached  by 
the  court  below  upon  this  branch  of  the  case,  as  set  forth 
above,  we  fuUy  concur.  It  follows,  therefore,  that  the  elec- 
tion of  Johns  in  June,  1868,  was  legaL 

This  conclusion  being  reached,  the-  next  question  which 
is  presented  is :  For  what  length  of  time  was  he  chosen  ? 
The  state  constituticm,  section  11,  article  7,  provides,  that 
"There  shall  be  elected  in  each  county,  for  the  term  of  four 
years,  a  county  judge  who  shall  hold  the  county  court  at 
times  to  be  regulated  by  law.'*  We  have  already  seen  that 
in  case  of  a  vacancy  in  the  office  of  county  judge,  caused 
either  by  the  death  or  the  resignation  of  the  incumbent,  the 
office  may  be  filled  by  election  at  the  first  general  election 
following  the  death  or  the  resignation,  and  that  the  term  of 
the  appointed  incumbent,  the  locum  tenens,  then  expires.  It 
is  also  clear  that  in  newly  organized  counties  the  office  of 
county  judge,  as  well  as  each  and  every  other  county  office, 
is  filled  by  election  at  the  first  general  election  occurring 
after  the  act  of  the  legislature  erecting  and  organizing  a  new 
county.      The  appointees  in  no  instance  holding  over.       It 
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ifi  also  manifest  that  the  ooiinty  judge  can  not  be  regularly 
and  quadrienniallj  elected  in  each  county  throughout  the 
state*  In  some  counties  they  are  elected  at  (me  general 
election,  and  in  others  at  the  next  general  election.  If  there 
was  such  a  thing  as  a  r^ular  term  of  office  disconnected 
from  the  person  of  the  incumbent^  the  electi<ms  for  coun^ 
judges  would  be  regular  throughout  the  state,  and  occur 
every  fourth  year  from  the  adoption  of  the  constitutioo. 
We  are  of  opinion  that  under  section  11  of  article  7,  just 
citedy  the  term  attaches  to  the  person*  It  is  in  the  nature 
of  a  personal  franchise  which  may  be  terminated  by  the 
act  of  the  party  himself.  He  may  exercise  it  for  four  years. 
He  may  resign  it.  Then  he  yields  it  up  to  the  power  which 
conferred  it  upon  him,  and  the  people,  if  they  elect  a  suo 
cesser,  omieir  a  like  franchise  upon  that  successor,  and 
there  is  no  constitutional  or  statutory  prohibition  to  that 
successor  holding  the  office  for  four  years,  and  though  such 
election  should  oc^ur  before  Ihe  expiration  of  four  years 
from  the  last  preceding  election,  they  confer  the  office  for 
the  full  constitutional  term.  Hence  we  conclude  that  by  vir- 
tue of  the  election  in  June,  1868,  Jobn^  became  entitled  to 
hold  the  office  of  county  judge  of  Linn  Counly,  and  enjoy  all 
the  franchises  of  that  office  for  four  years  from  the  time  of 
said  election.  The  cases  of  Couiant  v.  The  People,  11  WendL 
612 ;  People  ex  rel.  OaUup  v.  Green,  .2  Wend.  267 ;  People 
tx  rel.  Aylett  v.  Langdon,  8  Cal.  1 ;  The  People  ex  reU  Inr 
geraoll  v.  Oarey,  6  Oowen,  642 ;  The  People  ex  rel.  Davies 
V.  Cowles,  13  N.  T.  360;  The  People  v.  Keeler,  17  K  Y. 
870 ;  Benton  v.  Watson,  4  Tex.  400 ;  Roman  v.  Moody,  Dal- 
lamfe  (Texas)  R.  512 ;  Texas  Digest,  386 ;  The  People  ex  rel 
Brodie  v.  Weller,  11  CaL  77,  though  not  directly  in  point,  are 
analogous  in  principle  and  fully  support  this  condosion. 
Counsel  for  the  appellant  have  cited  some  very  respectable 
authorities  in  support  of  a  contrary  theory  to  which,  imder 
some  circumstances,  we  would  defer,  but  in  this  case  we 
cannot,  for  we  are  fully  satisfied  that  the  conclusion  reached 
is  in  perfect  accord  with  the  spirit  of  our  constitution  and 
laws.     The  decision  of  the  court,  below  is  therefore  affirmed. 
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JOHN  MUERAY  et  al.,  Appellants,  ▼.  SAMUEL  H.  OU- 

VEB  et  al.,  Beapondents. 

Appeal  from  Benton  County. 

V9UEMUB  OcnmuLOT. — ^An  agreement  under  the  statute  «f  1854  to  oom- 
pottBd  inteteet;  ofkener  than  anoe  a  year^  ceaaot  be  enforced;  M 
held,  that  it  does  not  vitiate  the  oontract  as  to  the  prin^pal  snm 
secured  and  simple  interest. 

Thx  f  itcta  are  stated  in  tbe  opinion* 
Thayer  dk  Burnett,  for  the  appellants. 

«         •  • 

If  tbe  language  is  ambigaous  tbe  plaintiff  is  entitled  to 
that  construction  o^  tbe  oontract  tbat  Tt^U  give  it  legal  effect 
(8  Coiven,  290;  2  Parsons  on  Con.  pp.  12  and  600;  Ed- 
wards on  Bills,  360;  3  Story,  122.;  25  Maine,  401.) 

Tbe  statute  of  1854  fixea  no  penc^ty  for  contracting  for 
excessive  interest  Tbe  contract  is  not  void.  (12  How.  79; 
13  Maryland,  203;  9  Peters,  399.) 

An  agreement  to  pay  ccHupound  interest  is  not  usurious. 
(3  Obio,  17;  4  Id.  373;  22  Barb.  124;  29  N.  T.  837;  8 
Mass.  256.) 

Note  in  band  of  innocent  purchaser  is  good  unless  tbe  stat- 
ute declares  it  void.  (6  Wend  616 ;  2  Hill,  49« ;  Chitty  on 
Bills,  104.) 

Severable  contract   (10  Pet  860;  1  Wallace,  222.) 

This  being  a  suit  in  equity  on  a  covenant  to  pay,  tbe  lim- 
itation of  six  years  does  not  apply.  (82  Miss.  224;  1  CaL 
497.) 

Chenoweth,  Stout  di  KeUay,  for  tbe  respondent 

L  Tbe  law  in  force  when  tbe  note  sued  on  was  made,  pro- 
hibited the  making  of  any  contract  whereby  the  interest 
should  be  compounded  oftener  than  once  a  year.  (Laws  of 
Oregon,  1856,  p.  532,  sees.  3-4.) 

XL  The  compound  interest  demanded  in  this  suit  is 
usurious,  being  prohibited  by  statute.     (3  Parsons  on  Cont 
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p.  107 ;  6  Johns.  Ch.  R.  pp.  814-316 ;  2  CnsMng  R  p.  93 ; 
1  Wend.  R.  6&2;  23  Pick.  168;  1  Bovier  Ina.  800,  450-4;  8 
Parsons  on  Cont  108,  note;  6  Abbott's  Digest,  p.  812,  see. 
180.) 

III.  The  contract  sued  on  is  entire  and  not  divisible,  and 
being  illegal,  is  void.  (See  1  Pars,  on  Cont  456;  2  Peter% 
p.  541 ;  1  Wharton's  Law  Dictionary,  179 ;  2  Pars,  on  Cont 
pp.  520-1-2.) 

IV.  This  contract  not  being"  apportionable  compound  in- 
terest cannot  be  coUected.  (As  to  Statute  of  Liautatioii— 
18  CaL  482;  9  Texas,  688.) 

BoisB^  J.  This  is  a  suit  to  foredose  a  mortgage  executed 
by  the  respondent,  Oliver,  July  2eth,  1861,  to  one  Ira  Bris- 
tol, and  by  him  assigned,  for  value^  to  tlie  appellants^  July 
15th,  1862. 

The  complaint  sets  forth  the  note  and  mortage  upon 
which  this  suit  is  based,  and  the  respondent  Oliver  demurs^ 
land  assigns  as  ground  of  demurrer,  that  lihe  said  note  lA 
usurious  and  void.  The  court  below  sustained  the  demur- 
rer, and  gave  a  decree  for  the  defendants  for  costs. 

The  note  which  is  claimed  to  be  usurious  is  as  follows: 

«$200.00. 

*^BNToir  CaujsTt,  OsMotf,  July  26tii,  1861. 
"One  year  after  date,  for  value  received,  I  promise  to  pay 
Lra  Bristol,  or  order,  two  hundred  dollars^  with  inteiest  at 
the  rate  of  thirty  per  cent  per  annum  until  paid,  and  interest 
to  be  paid  semi-annually,  and  if  not  paid  ^en  due^  the  in- 
terest to  be  compounded  at  the  same  rate. 

*TL  H.  Ouvml'* 

We  think  this  contract  divisible.  There  is  an  agreement 
to  pay  the  principal  and  interest  at  the  end  of  one  year  from 
date ;  then  it  is  stipulated  that  the  interest  shaU  be  paid  semi- 
annually, and  if  not  paid  when  due,  the  unpaid  inteiest  to 
bear  interest  at  the  same  rate. 

The  statute  of  1854,  which  was  in  force  at  the  time  this 
note  was  m^de,  provided,  that  the  parties  to  any  note  mig^ 
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6tipulatB,  thai  if  the  inteEreat  "Wbb  not  punctually  paid,  anqh 
intereat  ahoiild  draw  interest  ajad  beoome  a  part  of  the  prin- 
cipal, but  it  provided  that  the  interest  should  not  be  com- 
pounded oftener  than  onoe  a  year;  bat  that  statute  did  not 
provide  any  penalty  or  forfeiture,  in  case  intetrest  should  be 
<XNnpounded  oftener.  It  would  therefore  result  in  render- 
ing void  the  contract  to  pay  interest  semi-annually,  and 
would  not  vitiate  the  contract  to  pay  the  principal  sum  with 
interest  at  thirty  per  cent  It  has  been  held  in  England 
and  in  New  York,  that  an  agreement  to  pay  interest  upon 
interest  which  is  to  aeerue  subsequently,  cannot  be  legally 
enforced;  although  it  does  not  render  the  agreement  void, 
so  as  to  prevent  the  recovery  of  the  principal.  (Edwards 
<m  Bills  and  Notes,  page  858 ;  6  Paige  Ch.  R  98 ;  1  Barb. 
632.)  It  would  seem,  then,  that  if  in  cases  where  the  law 
does  not  allow  the  reservation  of  compound  interest,  in  the 
original  contract,  thfit  such  reservation  in  the  contract  doejs 
not  render  the  contract  void,  so  as  to  prevent  the  recovery 
of  thfe  principal  and  simple  interest;  the  contract^  in  this 
'«ase,  reserving  interest  to  be  compounded  semi-annually. 
Where  the  statute  provides  that  it  shall  be  compounded  but 
once  a  year,  does  not  render  void  the  note,  so  as  to  prevent 
the  recQveiy  of  the  principal  and  simple  interest  It  seems 
to  me  that  the  cases  are  parallel. 

In  many  of  the  states,  the  rule  in  the  English  law  has  been 
relaxed,  and  compound  interest  can  be  reserved  on  the  orig- 
inal ccmtract  (Pierce  v.  Bawe,  1  N.  Hamp.  179 ;  Kennon 
V.  Dickens,  Com.  and  Nor.  Bep.  357 ;  Greenleaf  v.  Kellogg, 
S  Mass.  Bep.  668.) 

It  has  been  held  in  Ohio,  that  where  there  was  an  agree- 
ment to  pay  annual  interest  upon  the  original  sum  due,  and 
afterwards  the  parties  computed  the  interest  upon  the  an- 
nual interest  from  the  time  such  interest  became  due,  and 
included  the  same  amount  in  a  new  security,  such  interest  was 
not  usurious. 

In  the  case  of  Mowry  v.  Bishop  ei  al.  (5  Paige  Ck  Bep.), 
the  chancellor  says:  "In  this  state*'  (New  York)  *'it  ap- 
pears to  be  settled,  that  an  agreement  to  pay  interest  upon 
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interest  ^hich  may  accrue  after  the  making  of  such  agree- 
menty  cannot  be  legally  enf<»rcedy  although  it  does  not  ten- 
der the  agreement  usurious." 

And  I  think  the  rule  in  this  state,  under  Hie  statute  of 
1854,  should  be,  that  an  agreement  to  compound  interest  offer 
ener  than  once  a  year,  cannot  be  enforced,  but  does  not  ren- 
der the  agreement  void  as  to  the  principal  sum  saeuied.  and 
simple  interest  is  stipulated  by  the  parties^ 

Judgment  reversed. 


HENRY  HILL,  Appellant^  v,  JAMES  AND  JOHN  MEL- 
LON, Bespondents. 

Appeal  from  PdOe  County. 

Vasiakci.— Yarianoe  to  be  material,  mutt   have   misled   the   mBtwumm 

party  to  his  prejndiee. 
Iddc— When  misled,  piroof  thereof  must  be  made  to  the  eouri  beknr 

in  order  for  a  partgr  to  avail  himself  of  the  prorisiooe  of  aeotlom 

M  of  the  Code. 

This  action  was  originally  brought  in  justices'  court,  Mult- 
nomah precinct,  in  Polk  County,  by  Hill,  to  recover  $150, 
the  value  of  a  horse  from  the  Mellons.  The  ctef endant  Jame8 
answered,  admitting  an  indebtedness,  but  daimed  an  indebt- 
edness from  plaintiff  on  open  mutual  account  of  $214.80, 
over  and  above  the  $150,  claimed  by  plaintiff.  The  cause 
wad  only  tried  upon  the  issues  presented,  and  judgment  ren- 
dered for  defendants. 

Plaintiff  appealed  to  the  circuit  court,  when  referee  waa 
appointed  to  take  the  testimony  and  report  the  law  and  the 
facts.  Report  submitted  at  the  April  term,  1870,  with  judg- 
ment for  defendant,  in  the  sum  of  $31.33.  Objections  were 
filed,  and  after  argument,  the  court  below  modified  the  judg- 
ment of  the  referee,  and  reduced  the  same  to  $11.28. 
tiff  appeals  to  this  court. 

P.  0.  SvUivan,  for  appellants.    No  appearance  for 

spondentB. 
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MoAbthub^  J.  It  is  insisted  by  appellant's  oonnsel,  tliat 
theie  was  a  total  failure  of  proof  in  liiis  cause  in  the  court 
below,  or,  at  least,  that  there  was  a  fatal  variance  between 
the  allegations  in  the  answer,  and  the  proofs  submitted. 
The  facts  are  here  in  the  shape  of  a  statement  annexed  to 
the  record  of  the  judgment.  Section  96  of  tilie  Code,  sets 
forth  what  is  deemed  to  be  a  failure  of  proof j  and  the  evi- 
dent meaning  of  the  section  is^  that  if  the  proof  falls  within 
the  scope  and  meaning  of  the  allegations,  variance,  in  some 
particulars  only  is  not  to  be  regarded  as  fatal. 

It  requires  no  very  critical  or  careful,  examination  of ,  the 
record  and  the  statement  to  ascertain  that  the  charge  of 
total  failure  of  proof  cannot  be  maintained.  There  ;may, 
however,  have  been  a  variance  between  the  allegations*  and 
the  .proofs,  t^iou^h,  whether  that  variance  can  be  oonsideired 
fatal,  or  even  materia^  is  questionable,  'the,  nrsf  clause  of 
section  94  of  the  Code,  provides,  that  '*no  variance  between 
the  allegations  in  a  pleading,  and  the  proof  shall  be  deemed 
material,  unless  it  have  actually  misled  the  jadverse  party  to 
his  prejudice  in  maintaining  his  action  or  defense  upon  the 
meritQ."  And  the  same  section  further  provide  that  ^'when- 
ever  it  shaU  be  alleged  tiiat  the  party  has  been  so  misled^ 
that  fact  shall  be  proved  to  the  satisfaction  of  the  court, 
and  in  wh^t  respect  he  has  been  misled,  and  thereupon, 
the  court  may  order  the  pleadings  to  be  amended  upon  such 
torms  as  shall  be  just"  A  party  failing  to  take  advantage 
of  the  law  in  these  particulars  at  the  proper  time  and  in  the 
proper  place  in  the. court  below,  is  himself .  at  fault  The 
appellant  made  i;io  application  to  the  court  below  to  enforce 
the  statutory  provisions  existing  in  his  favor,  and  it  would 
certainly  be  a  very  novel  position  to  assume  it  to  be  the  duty 
of  the  court  to  apply  these  provisions,  unless  moved  so  to 
do  by  the  party  to  whose  advantage  they  would  enure.  Had 
an  application  been  made  and  improperly  refused,  it  would 
have  been  error;  such,  however,  was  not  the  ease.  We.  are 
clearly  of  the  opinion  that  over  this  matter  as  presented  in 
this  case,  this  court  cannot  exercise  supervisory  controL 
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HENRY  BEC7ELET,  AppeUant,  v.  M.   M.  LEARN,  Re- 
spondent. 

Febbt  Ligense. — ^Under  the  statute  in  relation  to  ferry  licenee,  no  per- 
son other  than  the  owner  of  the  land  can  secore  a  license,  imless  the 
owner  of  the  land  neglects  to  apply;  and  then  only  upon  proof  of 
service  of  notice.  The  same  rule  goyems  a  oaia  irbu%  the  appli- 
cation is  for  the  renewal  of  a  license. 

Ths  facts  aie  stated  in  the  opinion. 
/•  F.  Waison,  for  appellant 

Wm.  jB.  Willis,  for  respondent 

t 

Thatbb,  J,  This  is  an  appeal  from  the  judgment  of  the 
circuit  court  for  Douglas  County,  affirming  the  decision  of 
the  county  court  upon  writ  of  review. 

The  appellant  applied  to  the  county  court  of  Douglas 
County,  at  the  February  term,  1869,  for  a  ferry  license  over 
the  IJn^pqua  river,  at  a  point  where  the  road  leading  from 
Oakland  to  Scottsburg  crosses  the  same  known  as  Trenton 
Ferry.    . 

The  respondent  applied  at  the  same  term  of  court  for  the 
renewal  of  a  license  formerly  granted  to  him  by  the  said 
county  court,  and  which  at  the  time  of  said  application  was 
about  to  expire. 

The  appellant  stated  in  his  petition  for  the  license  that  he 
was  the  owner  in  fee  simple  of  the  land  on  both  sides  of  the 
river  at  the  place  where  the  ferry  was  established;  which  fact 
was  conceded,  and  also  that  both  parties  were  qualified  to 
receive  the  license. 

The  county  court  considered  the  two  applications  together, 
and  awarded  the  license  to  the  respondents,  and  the  circuit 
court  affirmed  its  action  thereon. 

The  appellant  claims  that  as  he  is  the  owner  of  the  land 
before  mentioned,  he  is  entitled,  as  a  matter  of  law,  to  be 
preferred  in  his  application  for  the  license;  while  the  re- 
spondent claims  that  his  application  being  for  the  renewal 


id  a  Uceose^  t}ie  appellfkiit'aawii6rsI)i(p7of.thdnhnd  giresUlB 
no  right  of  preferenoe  under  the  Btfttutc^ 

That  such  preference  oani '  Ofiiy  )>&  daimed  upon  «rigix)d 
application  for  a  fen^  liopnae*  .'  :    :  -    1I1  ni 

These  are  the  only  qnestionB  td  he  .det^nnined  by^tbe 
co^xt .         . 

The  statutes  of  Oregon  regulate' the  grantin|;(  ixf  auch'Jir 
censes,  and  the  deciaiaB  of  this  ease  depends  mainly  upon^tHt 
proper  oonstniction  of  the  statute^  referred  to.;  '  -'    ^' 

Section  42^  page  869,  of  the  la^a  of  Oregon^  prcmdesf 
^'Tfaat  unless  otherwise  provided  by  law,  na  such  Hcenae  shall 
he  granted  to  any  other  persc^  than  the  o^ynei*  of  the  laoid 
embracing  or  adjoining  such  lake  or  stream  where  tiie  ferry 
is  proposed  to  be  kept,  unless  su<^  oWner  neglect  tt>  app^ 
for  such  license.  ,.» 

'^^d  whenever  i^pplication  shall  be  made  for  a  Ueeaase  h(f 
any  person  other  than  such:  owner,  tiie  oounlgr  txmrt  shall^  not 
grant  the  same  unless. proof  shall  be  noade,  that  €at  appli^ 
cant  caused  notice  in  writing  of :  hia  intention  to^make  axroh 
application,  to  be  given  to  such  ow!tber>  if  residing  'm> '  the 
county,  at  Ipast  ten  daya  befpre  the  term  of  the  court  at  whldH 
application  is  made/'  .      , 

It  will  be  readily  seein  ^fnoin  l&e  «aboy6  aection,  that  mb 
person  other  than  the  owner,  of  theland^  eaniseenre  a 'ferry 
license,  unless*  the  ovmer  ncigleda  to  apply  therefor,  shS 
then  only  upon  proof  of  servie^  of  nbtice  in  writing  at  leaat 
ten  days,  &X3.  Ac. 

It  evidently  was  the  intention  of  the  legislature  toi  giv^ 
such  owner  of  the  land  decided  preference,  if  he  should  de- 
sire the  privilege,  and  it  has  been  held  by  reputable  authov^ 
ity,  that  he  would  be  entitled  to  such  privilege,  independelA 
of  statutory  provision,  though  the  supreme  court  under  our 
territorial  organization  decided  in  the  case  of  Orani  v.  Drmd 
(1  Oregon,  35),  that  the  right  of  preference  in  favor  of  thd 
owner  of  the  land  in  such  case,  wiis  derived  wholly  from,  the 
statute,  and  that  decision  has  sincje  been  affirmed  in  this 
court  in  the  case  of  Mills  v.  Learn  (2  Oregon,  215**-whiM 

we  feel  bound  by  these  decisions,  whatever  views  we  Jiilght 
8  Oregon — 85 
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odifepwise  entdrteitiy  yert,  vre  are  satisfied  that  there  are 
strong  equitable  claijM  bt  preferfefiice  in  feuch  cas^,  in  favor 
of  I  the  owners  of  the  land,  a^d  that  the  right  to  he  preferred, 
in  their  applications  for  license  was  not  intended  hy  the  leg^ 
uktnre  as  a^  mer^  gratuity. 

In  the  case  of  Mills  v.  Learn,  aupm  the  learned  justice  who 
atinbunced  tbe  opinion  6f  the  courts  attempted  to  demonstrate 
iUatthp  ripman  rights  •  of  owners  of  the  land,  in  such  cases, 
had  been  extinguished-.'  '  That  they  had  received  just  com- 
peiisation  for  such  rights^  in  the  laying  out  and  opening  the 
h!oad  landing-  a(m)Sd  tile  stream,  &e.,  upon  which  the  ferry 
Was  proposed  tO'  be  established. 

,  This  reasoning  may  be*  entirely  correct,  althou^  somewhat 
I2>^qnlativib  in  adopting  it.  However,  we  '  are  necessarily 
obliged  to  assume,  that  the  right  of  preference  reserved  hy 
t^'at  statute  in  favor  of' such  land  owner,  constituted  a  ma- 
terial part  of  the  ''just  compensation''  received  by  them,  for 
that  would  very  naturally  be  taken  into  consideration  in  the 
ddjustment  of  theiir  riparian  rights. 

Again,  the  court,  ill  the  case  of  Knott  v.  Frush  (2  Oregon^ 
88T),  directly  held  that  there  was  a  distinction  between  the 
ownership  of  lands  embracing  or  adjoining  streams  to  which 
ferry  rights  attach  and  a  license  to  keep  a  ferry  granted  un- 
der the  statute  to  ai  person  other  than  tiie  riparian  owner. 
That  in  the  former  case  the  right  descended  to  the  heirs-at- 
law: as  incident  to  the  land,  in  the  latter  case,  the  license 
was  a  mere  personal  trust,  and  terminated  with  the  death  of 
tiie  licensee. 

The  respondent's  counsel  urges  that  as  a  ferry  license  may 
he  renewed  without  notice  or  petition  as  provided  in  section 
48,  page  869,  Laws  of  Oregon,  therefore  the  owner  of  flie 
land,  upon  application  for  such  renewal,  is  not  entitled  to 
the  right  of  preference.  Should  such  owner  neglect  to  apply, 
the  county  court  would  no  doubt  have  the  right  to  renew  the 
license,  as  the  owner  would  be  presumed  to  know  the  time  of 
its:  expiration,  and  his  failure  to  present  an  application  would 
be  deemed  a  neglect 

Although  not  notified  as  provided   in  said  section  42,  we 
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caimot  see  that  the  provision  in  said  section  43  extends  fur- 
ther than  this.  We  deny  that  becanse  a  person  othier  than  thd 

r 

owner  of  the  land,  has  enjoyed  the  privilege  of  a  ferry  license 
during  a  specific  period,  he  can  claim  a  higher  right  to  its 
continuance  for  another  specific  period  as  against  such  owner 
— such  fact  may  dispense  with  notice  and, other  formalitjr 
for  the  reason  that  the  same  would  in  such  case  be  un- 
necesMiy,  but  it  certainly  •was  not  •  intended*  to  have  any* 
greater  effect  than  that.  The  licensee  receives  all  he  bar^ 
gains  for,  in  the  enjoyment  of  the  grant  during  the  term  spec- 
ified in  his  license,  and  cannot  claim  any  greater  privilege 
on  that  account 

He  accepted  the  grant  upon  the  terms  imposed  by  the 
county  court  The  tenure  was  limited,  and  according, to  the- 
decision  in  Knott  v.  Trash,  rather  precarious,  but  the  accept- 
ance was  his  own  voluntary  act,  and  he  has  no  right  to  com- 
plain so  long  as  he  has  enjoyed  the  full  benefit  of  it  The 
proprietor  of  the  land  may  have  been  willing  that  such 
licensee  posses?  the  right  for  a  limited  time.  But  we  can- 
not presume  that  he  ever  has  consented  to  his  perpetual  use 
of  it  We  conclude,  therefore,  that  the  riparian  owner  of 
the  land  to  which  ferry  rights  attach,  may  assert  a  right  of 
preference  whenever  the  county  court  is  free  to  grant  a  ferry 
license,  whether  it  be  an  original  application  to  establish  a 
ferry  or*  a  renewal  of  a  license  before  granted. 

For  these  reasons  the  judgments  of  the  circuit  and  county 
courts  are  reversed. 
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ANNA  NEWTON,,  AppeUant,  v.LUCINDA  SPENCER 

et  aL|  Bespondents. 

Appeal  from  Benton  Coimiy. 

DoifATioir  Law. — ^Heibs  ok  Sbttlkbs. — ^The  bein  of  thoM  wttlen  wbo 
died  prior  to  Sept.  27,  1850,  cannot,  under  the  donation  act,  inr 
herit  by  rirtne  c^  the  reaidenee  and  cuhiTatlon  of  their  aoMitoia. 

The  facts  are  stated  in  the  opinion. 

John  Burnett,  W.  W.  Thayer  and  B.  8.  Strahan,  for  the 
appellantB. 

Williams  £  Willis,  Jos.  F.  Watson  and  £.  F.  Lane,  for  the 
respondents. 

Boise,  J.  The  complaint  in  this  case  alleges  that  the 
plaintiffs  are  the  heirsrat-law  of  Hiram  and  Nancy  Allen, 
deceased.  That  Hiram  and  Nancy  Allen  Vere  married 
about  the  year  1838 ;  that  in  1847  they  settled  on  said  land 
under  the  laws  of  the  late  provisional  government  of  Oregon ; 
and  from  that  time  continued  to  reside  thereon  until 
January,  1849,  when  said  Nancy  Allen  died;  that  said  Hiram 
Allen  continued  to  reside  on  the  land  .with  these  plaintiffa, 
who  were  then  minorsy  until  1863,  when  he  made  proofs 
in  the  name  of  Nancy  Allen,  his  deceased  wife,  and  her  chil- 
dren (the  plaintiffs),  of  residence  and  cultivation  under  the 
donation  law,  and  then  alleges  that  through- fraud,  the  said 
patent  was  afterwards  issued  to  said  Hiram  Allen  and  La- 
cinda  Spencer,  who  married  said  Hiram  in  July,  1850,  and 
was  his  wife  at  the  time  of  the  passage  of  the  donation  law 
and  until  after  the  year  1853 ;  and  during  the  whole  period, 
during  which  the  residence  and  cultivation  was  completed 
on  said  land  after  the  passage  of  said  donation  law.  And 
plaintiffs  ask  to  have  said  patent  set  aside  so  far  as  the  same 
conveys  a  title  to  said  Lucinda  Spencer,  and  that  the  court 
decree  to  the  plaintiffs  the  full  possession  and  control  of  said 
premises. 
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To  uii's  obmplaint  the  defendants  demur  on  the  grotmd  that 
the  court  has  not  jurisdiction  of  this  suit;  and  that  the  com- 
plaint  does  not  state  facts  sufficient  to  constitue  a  cauite  of 
action. 

The  principal  question  discussed  %,  the  aTgmnent  was,  as 
to  the  capacity  of  the  heirs  of  a  person  who  died  prior  to 
the  passage  of  the  donation  law  (Sept.  27,  1860),  and  who 
died  on  the  land,  claiming  it  under  the  late  proTisional  gov- 
ernment, to  hold  the  land  by  virtue  of  the  ancestors  resi- 
dence. The  language  of  the  fourth  section  of  the  donation 
law  (tmder  which  the  plaintiffs  daim)  is,  that  there  shall  he 
and  lereby  is  granted  to  eveiy  white  settler  or  occupant 
of  the  public  lands,  etc.,  "now  residing  in-  said  territory, 
or  who  ^hall  become  resident  theffedf,  etc.''  "Now  resid- 
ing/' means,  living  in  said  territory.  It  cannot  be  said  that 
a  person  who  is  dead  lis  residing.  The  grant  was  to  persons 
in  being,  and  in  case  they  die  before  their  title  has  become 
complete  un'der  this  law,  it  provides  how  tte  survivor  <yi 
mariied  persons,  one  of  whom  is  deceased,'  and  the  heirs 
of  such  persons  may  perfect  the*  title  of '  the  deceased 
married  person,  or  ancestor,  so  as  to  perfect  the  title  in 
themselves.  But  there  is  nothing  in  the  law  which  provides 
for  perfecting  the  title  in  the  heirs  of  persons  who  died 
prior  to  the  27th  of  September,  1850,  and  claiming  the  land 
under  the  Jaws  of  the.  late  ,  provision^  Ipvernment  of 
Oregon. 

AH  there  is  in  the  act  touching  this  subject,  is  the  provis- 
ion in  the  said  4th  section ;  "And  in  all  cases  where  such 
married  persons  have  complied  with  the  provisions  of  this 
act,  so  as  to  entitle  them  to  a  grant,  bb  above  ptwided^ 
whether  under  the  late  provisional  government  or  since, 
and  either  shall  have  died  before  patent  issues."  The 
words,  "shall  have  died  before  patent  issues,"  refer  to 
that  period  of  time  which  may  intervene  between  the  com- 
pletion of  the  four  years'  residence  and  cultivation,  ere  the 
time  of  the  issuing  of  the  patent ;  and  being  a  reference  to 
the  future,  must  have  referred  to  a  time  subsequent  to  the 
passage  of  the   donation   law^   in  which   the   language   was 
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written.  I  think  th/e  words,  'Svhetlier  under  the  late  pro- 
visional government  of  Oregon^  or  since,"  have  reference  to 
residence  and  cultivation,  under  the  laws  of  that  govern- 
ment, and  were  inserted  to  enable  the  settler  who  had  been 
on  his  claim  under  that  government,  to  count  the  time  of 
such  occupation  as  a. part  of  the  four  years  continued  resi- 
dence, required  to  perfect  his  grant  Without  this  provision, 
the  old  settler,  who  was  on  his  claim  at  the  passage  of  this 
law,  would  have  had  to  commence  his  time  of  residence  after 
the  27th  of  September,  1860 ;  and  I  do  not  think  it  intended 
to  revive  the  claims  of  dead  persons,  who  were  once  claiming 
the  land  without  the  authority  of  the  United  States ;  for,  all 
the  laws  of  the  provisional  government  relative  to  the  disposal 
of  the  lands  were  void,  and  could  only  have  vitality  by  direct 
act  of  congress. 

This  question  wag  before  the  court  in  the  case  of  Ford  v. 
Kennedy,  where  it  was  held  that  the  heirs  of  settlers,  in 
Oregon,  who  djed  prior  to  September  27th,  1860,  cannot 
inherit  by  virtue  of  the  residence  and  cujltivation  of  their  an- 
cestors.    (1  Oregon,  166.) 

Judgment  affirmed. 


JOHN  H,  HATDEN  et  al.,  Respondent,  v.  BICKAKD 

STEADMAN,  AppeUant 

Appeal  from  MuUn&nwh  County, 

OoiiiATnAL  UifDiaTAKma. — Plbaixino. — In  case  ^  a  ooUatnml  nndtt- 
taking  under  the  statute  of  frauds,  the  plaintiff  ahould  declart^ 
specially. 

Idbm. — ^The  complaint  must  show  that  a  contract  ynm 
the  parties,  and  that  H  was  upon  a  oontidenitkn. 

The  facts  appear  in  the  opinion. 
JoTin  W,  Whalley,  for  the  appellant. 

Aaron  B.  Wait,  for  the  respondent 
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Boiffli,  J.  Tbe  e(HnpUint  iA  tbift  oaae  alter  4eB%9attiiig 
the  partieai  says;  That  the  said  djefen^ant  ia  indebted*  to 
di€i  eaid  plaintifis  over  and  abonr^  all  paynneatB  And  offseta^ 
in  the  aujn  of  three  hundrsd  and  jtunety-t^vo  dollara  aiid 
aeventj'One  eenti)  and  intarest  thereon  9Erom  Octobei^^  Miki 
1869;  by  balance  du^  upon  an  acoonAt  loa^  bill  bi  Jaaoes 
Dckertj,  to  the  plaintiff  aforesaid  by  said  de&ndaoA ;  *  ajod 
for  lumber  sold  and  delivered  by  the  said  plaintiffs^  to  the 
said  def<^dant,  at  his  speeial  instanoe  and  request;  theafol^ 
loT^s  a  list  of  iteiosy  among  which  items  ia  tb6  following^  to 
wit:  .  '  V  •     •     : 

'Tor  James  Doherty'a  bill  assmned  by  daf^ndatpt   $315.34' 

^To'intereet  on  James  Doher^SbbilL  •  • .  •  • 23^00^ 

;  Tha  complaint  then  pioeeeds^  ^'That  ihe  said  defeindaitt 
has  paid  up<Mi  the  forejgouig  aooomat,'  at  ionireMdr  cites^  tbs 
sum  of : nine  hundred  and  sev^ity-eight  ind  .&6'  dollars^  in*» 
duding  fifty  dollars  paid  upon  said  billl  of  Janiea  Dohertyy^ 
and  no  moie^  etc.''^  concluding  that  there  is>  atiQ  dud,  etb. 

The  defendant  defciurred  to  this  complaint^  and  as  a;  sfteo* 
ial  ground  of  demilrrer' says^  that  he  d^uxs  to  .so  xriaoh:  of 
said  complaint  as.  x^lateis  to'^the*  pretebded  ^auae  of  action  tto 
set  up  for  a  balance  due  upon  an  account  for  bill  of  Jaate 
Doherty,  to  plaintiff,  and  says  that  th0  citihe.  doaa  iif4  state. 
facts  sufficient  to  constitute  a  cause  of  action.* 

To  this  question  the  attention  of  this  court  was  particu- 
larly directed  in  the  argument^  and  the  other  points  were 
abandoned.  The  court  below  overruled  the  demurrer,  and 
gave  judgment  for  the  whole  amount,  including  this  item. 

*It  was  held  in  tlie  circuit  court,  that  there  being  a  general  demurrar 
to  the  whole  complaint,  the  defendant  could  not  at  the  same  time  demur 
to  a  particular  part  for'  the  same  cause,  i.  e.,  to  one  of  two  or  more 
causes  of  action  in  the  same  complaint.  That  there  beinff  a  cause  of 
action,  as  to  the  lumber,  well  plead,  the  demurrer  being  to  the  whole 
complaint  must  be  overruled;  the  court  intimating  the  opinion  tbat 
without  amendment  the  plaintiff  was  entitled  under  the  pleading  to 
recover  for  the  lumber  only.  The  defendant's  counsel  appeared  no  fur- 
ther in  the  cause,  and  the  plaintiff's  counsel,  at  his  own  risk,  took 
judgment  for  the  amount  named  in  the  prayer.  The  appellant  relied 
in  this  court  on  the  position  that  his  objection  to  the  complaint  could 
be  raised  at  any  time,  after  as  well  as  before  judgment,  and  the  ques- 
tion whether  he  could  demur  to  the  whole  complaint  as  not  stating 
suificient  facts,  and  at  the  same  time  to  a  particular  part  of  it  on  tne 
same  ground,  was  not  raised  in  this  court. 


:  It  appe&rfl  from  the  ecMuplaiiit  tfaWt  this  biS  was  originallj 
a  debt  due  from  Jiabies  t>ohetty  to  the  plaintiffs,  which  they 
say  the  defendant  assuiibed  to  pay.  It  was  then  an  iindsr- 
taking  on  Hie  part  of  the  def  ehdant  to  pay  the  debt  of  a 
third  person,  and  the  action  mtist,  therefore,  rest  on  a  con- 
tract 'made  by  defendant  with  plaintiffs  to  pay  it,  which  con- 
israet  must  be  set  out  in  substance  in  the  oomplaint;  and  it 
must  be  shown  .that  the  CdQtract  was  for  a  good  considera- 
tion, not  wffr^wudiun  packmu  (1  CSiitty's  Pleading,  297.) 
(  The  plaintiff  must  set  forth  everything  that  is  eissential  to 
the  gist  of  the  action.  (1  Jacob  Law  Die.  156.)  He  must 
show  that  a  contract  was  made  between  the  parties^  and 
that  it  was  lev  a  good  consideraticQi.  In  tliis  case  it  does  not 
appear  that. there  ever  wbls  any  mutual  agreement  between 
the  plaintiff  and  de&ndant,  1^  which  the  defendant  i^reed 
t»  ps3r>tibis  j»ll  to  tiie  plaintiffs^  and  liiat  the  plaintifb  agreed 
to  receive  him  as  their  debtor  instead  of  Doherly.  In  cases 
of  collateral  undertaking  undex^  the  statute  of  frauds,  tlie 
plaintiff  should  deckire  specially.     (Oliver^s  precedents  386, 

In  this  case  tiie  plaintiff^  eomplaint  does  not  ocmie  up  to 
Aese  requirements,  amd  we  liiilik '  tlie  demuxter  w«s  well 
takenl- 
.     J«4BBieDft  modifiedi' 


^ « 
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WU.  M.  PITTMAN,  Appellant  v.  EMILE  C.  PITTMAN, 

Bespondent 

Appeal  from  Benion  tlouniy. 

DisoBRlQir. — in  all  matten  of  diaeretioii  the  general  dootiine  ia  that 

notiiing  but  an  abnee  of  discretion  by  th^  court  beloW)  wiU  wan^mt 

the  interference  of  an  appellate  oonrt. 
OusTODT  OF  IiTFANTS. — ^The  Uw  Confers  upon    the    court    which    prch 

nounoes  the  decree  of  divorce,  tlie  power  to  make  •uoh  ordeor  for  the 

ease  and  cuatody  of  the  iaf  ante,  if  any,  aa  eludl  beat  aubserre  their 

interests, 
PsnuMPnoN. — The  mere  fact  of  awarding  the  care  and  coatody  of  tiie 

infants  to  the  party  in  fault,  raises  no  presumption  of  error. 
AM09K  or  BiaGBBxiDir.— -If  error  has  been  .  committed    or    disoretion 

abused,  it  must  appear  afflrmatirely.    It  will  not  be  preanmad. 

This  is  an  appeal  from  tlie  decree  of  the  court  below, 
disBolving  the  bonds  of  matrimony  between  plaintiff  and 
defendant)  and  awarding  the  custody  of  the  two  minor 
children  to  the  defendant  The  plaintiff  appeals  to  this 
court)  and  relies  upon  two  assignments  of  error  for  reversal  of 
the  decree. 

I.  That  the  court  below  erred  in  not  finding  the  defend; 
ant  (respondent),  guilty  of  adultery. 

IL  That  the  court  erred  in  awarding  the  custody  of  the 
two  infants  to  the  defendant  (respondent). 

P.  A.  Ohenowaih  and  B.  Williams,  for  appellant,  dted 
code  section  497>  subdivision  1,  also  sec.  6S6;B.Monroe,16if 
PaigB  Ch.  202 ;  7  Barbour,  640 ;  Dayton  on  Surrogates,  680. 

John  Burnett,  for  respondent^  dted  14  Cal.  812 ;  28  Mis- 
souri^ 91;  Code  eecs.  497,  498;  10  Geoigia^  77;  18  XT.  8. 
Digest,  402;  14  Id.  858;  and  4  ITevada,  4l6. 

MoAbthub^  J.  In  passing  upon  the  points  presented  in 
this  case^  it  must  be  borne  in  mind,  that  it  was  heretofore 
decided  that  the  statement  of  facts  annexed  to  the  record  of 
the  judgment  herein,  did  not  meet  with  the  requirements 
of  the  law,  consequently,  it  will  not  be  considered.  The 
case  will  be  determined '  upon  the   record;  and,  as  there  ia 
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nothing  disclosed  by  the  record  to  warrant  the  first  assign- 
ment of  etror^  we  will  pass  to  the  considemtian  of.  the 
second. 

It  is  assumed  by  appellant's  connsel,  that  inasmuch  as 
the  re<5ord  shows  that  the  defendant  was  the  party  at  fault, 
the  court  erred  in  awarding  the  care  and  custody  of  the  in- 
fants to  said  defendant.  And  it  is  sought  to  base,  this  as- 
sumption upon  what  appears  to  be  a  finding  of  fact  recited 
in  the  judgment  entry.  It  is  claimed  also  that  the  court 
below,  haviog  granted  the  decree  of  divorce,  upon  plaintiffs 
complaint  and  at  .plaintifPs  instance,  was  bound,  as  a  matter 
of  law,  to  award  to  plaintiff  (appellant),  the  care  and  custody 
of  the  infantsw  We  do  not  think  that  these  assumptions 
are  warranted  by  law.  Subdivision  1  of  section  497,  page 
271,  of  the  code,  vests  in  the  court  the  power  to  make  such 
decree  "for  the  future  care  and  custody  of  the  minor  chil- 
dren of  the  marriage,  as  it  may  deem  just  and  proper,  hav- 
ing due  regard  to  the  a^  and  sex  of  such  diildren,  and  unless 
otherwise  manifestly  Improper,  giving  the  preference  to  the 
party  not  in  fault"  In  carrying  out  this  provision  of  the 
code,  the  court  is  called  upon  to  exercise  its  sound  discre- 
tion. In  all  matters  of  discretion,  the  general  doctrine  is, 
that  nothing  but  an  abuse  of  that  discretion  by  the  court  be- 
low, win  warrant  the  interference  of  an  appellate  court  The 
record  herein  discloses  no  such  abuse.  It  must  appear  affirm- 
atively, it  cannot  be  presumed;  for  all  legal  presumption  is 
in  favor  of  the  correctness  of  the  findings  and  discretion  of 
the  court  below.  The  presumption  also  lies  that  the  court 
below  discharged  its  duty;  that  its  proceeding?  were  regular, 
aud  its  actipn  founded  upon  proper  proof. 

After  the  decree  of  divorce  was  granted  the  infants  be- 
came, as  it  were,  the  wards  of  the  court,  and  it  was  the  duty 
of  the  court  to  make  such  disposition  of  them  as  would  be 
just  and  proper,  taking  into  consideration  their  age  and  sex, 
and  having  in  view  their  general  welfare.  With  regard  to 
the  care  and  custody  of  the  children,  after  a  final  decree  for 
a  divorce  or  separation,  the  object  is  not  to  gratify  th/e 
wishes  of  the   parents  merely,  but  to  protect  and  provide 
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for  the  diildren  of  the  marriage^  whose  condition  Cftnnot 
fail  to  awaken  the  sympathy  of  the  court  ( Willard's  Equity, 
670.)  The  law  confers  upon  the  court  which  pronounces 
the  decree  of  divorce,  the  power  to  make  such  order  for  the 
care  and  custody  of  the  infants,  as  shall  hest  suit  their  cir- 
cumstances and  best  subserve  Ibeir  interests,  and  it  would 
certainly  be  acting  within  the  scope  of  its  equity  powers,  to 
thereafter  anntd,  or  vary,  or  modify  such  order,  upon 
proper  application  and  for  sufficient  reasons.  The  mere 
fact  of  awarding  the  care  and  custody  of  the  infants  to  the 
party  in  fault  raises  no  presumption  of  error  or  of  abuse  of 
discretion.  In  some  cases  it  would  be  both,  in  others 
neither.  As  has  been  before  observed,  there  is  no  error  dis- 
coverable in  the  record  of  this  suit  which  this  court  can  con- 
sider. The  presumption  is,  that  the  court  below  examined 
into  all  the  facts  in  relation  to  the  fitness  and  qualifications 
of  the  parties  for  the  purpose  of  making  proper  disposition  of 
the  infants,  and  acted  accordingly;  and  as  nothing  appears 
whioh  tends  in  the  least  to  overcome  the  force  of  this  pre- 
sumption,  or  of  the  others  above  set  forth,  the  decree  will  be 
affirmed* 


JOSEPH  KAEKA,   Respondent^    v.    DAVID    SIMON^ 

Appellant 

Appeal  from  Multnomah  Oountjf. 

fln-OFT. — ^Plba  of  Fobmxb  Action. — ^The  action  was  for  merchandiae 
sold  to  the  value  of  $432.40,  and  money  advanced  to  the  amount 
of  $107.80.  The  defendant  answered,  denying  the  ftllegations  of  the 
complaint,  and  stating  that  he  had  in  an  action  against  the  pres- 
ent plaintiff,  given  him  credit  for  $343  of  the  claim  now  made: 
Held,  that  it  was  error  to  instruct  the  jury  that  the  complaint  in 
the  former  case  did  not  alle^  that  the  then  defendant  had  consented 
to  the  set-off;  and  that  if  there  was  no  other  defense  than  the  for^ 
mer  action,  the  plaintiff  in  this  action  was  entitled  to  recover  the 
value  of  the  goods  sold  and  delivered  hy  him. 

MUeheU  &  Dolph,  for  the  appellant 
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The  complaint  alleges,  in  substance^  that  the  plaintiff 
during  the  years  1867  and  1868,  sold  the  defendant  produce 
and  goods  of  the  value  of  $1&2..40;  and  advanced  hiip  $80.50 
coin,  no  part  of  which  has  been  paid. 

The  answer  denies  the  allegations  of  the  complaint  and 
alleges  as  separate  defenses: 

Ist  That  defendant,  during  the  years  1867  and  1868,  sold 
plaintiff  merchandise  of  the  value  of  $565 ;  and  that  during 
the  same  years,  plaintiff  paid  the  defendant,  partly  in  pro- 
duce and  partly  in  money,  $348,  and  no  more ;  that  said,  pro- 
duce and  money  so  paid  defendant,  is  the  same  produce  and 
money  mentioned  in  the  complaint  in  this  action. 

2d.  That  before  the  bringing  of  this  action,  the  defendant 
had  commenced  an  action  against  the  plaintiff  for  the 
unpaid  balance  of  his  said  account^  in  justice's  court  for 
Central  Portland  Precinct^  Multnomah  county;  and  in  his 
complaint  in  that  action,  had  given  plaintiff  credit  for  said 
sum  of  $343  in  currency,  so  paid  in  produce  and  money; 
and  that  plaintiff  had  filed  his  answer  in  said  action,  admit- 
ting such  payment,  and  claiming  a  greater  payment — (copies 
of  the  pleadings  in  the  former  action  being  attached  to  the 
answer)  — and  that  judgment  had  been  rendered  in  said  court 
in  favor  of  plaintiff  in  said  action,  the  defendant  herein,  for 
the  sum  of  $166.50  damages,  and  $14.50  costs.  That  said 
produce  so  credited  is  the  identical  merchandise  sued  for  in 
this  action. 

It  is  evident  from  the  pleadings  in  the  former  suit,  that 
this  plaintiff  received  credit  in  that  action  for  $343  claimed 
in  this;  that  it  was  credited  with  his  consent,  because  he  filed 
an  answer,  in  which  he  admitted  that  that  amount  had  been 
paid  in  produce  by  him. 

The  court  erred  in  refusing  to  instruct  the  jury,  as  re- 
quested, in  writing,  by  the  defendant. 

^^Ist.  That  if  the  jury  are  satisfied  that  any  portion  of 
file  plaintiff's  account,  set  up  in  the  complaint,  was  allowed 
the  plaintiff  as  a  credit  in  the  complaint  in  the  former  ac- 
tion, the  plaintiff  cannot  recover  in  this  action  for  the  same 
items. 
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"2d.  That  if  plaintiff  and  defendant,  during  the  times 
mentioned  (in  the  pleadings)  had  mutual  aecdunts,  aild  the 
itema  set  up  in  the  complaint  were  received  by  Simon  td  ap- 
ply on  account^  then,  so  far  as  the  same  were  allowed  Kafka 
in  the  former  action,  the  plaintiff  cannot  i^ecover  for  them  in 
this  action. 

"Sd.  That  the  former  action  set  up  in  this  action  is  a 
bar  to  any  recovery  in  this  action.^' 

"4th.  If  the  produce  furnished  the  defendant  by  the 
plaintiff  waA  placed  tb  his  credit  on  account^  with  plaintiff's 
eonsept,  and  allowed  in  the  former  suit,  plaintiff  cann6t  re* 
cover  for  the  same  items  in  this  action/' 

5th.  The  court  erred  in  instructing  the  jury  "that  there 
was  no  question  raised  by  the  pleadings  as  to  whether  the 
produce  received  by  tiie  defendant  Was  ieceived  upon  ac- 
count of  goods  sold  by  defendant  to  plaintiff,  and  allowed 
plaintiff  in  the  former  action ;  and  that  the  juiy  had  nothing 
to  do  with  that  que^ion."  To  which  charge,  defendant,  by 
his  counsel,  duly  excepted. 

6th.  The  court  erred  in  instructing  the  jury  as  follows: 
The  effect  of  withdrawing  the  answer  was  to  leave  the  same 
matters  to  be  determined  in  that  case,  as  if  no  answer  had 
been  filed.  It  is  not  alleged  in  the  complaint  that  a  balance 
between  the  parties  had  been  struck,  or  agreed  upon,  and 
it  is  not  alleged  that  Kafka  had  agreed  to  set  off  his  de- 
mand. But  the  record  in  that  case  does  not  show  that  the 
question  was  adjudged  and  determined  in  that  action.  H 
Kafka  had  a  valid  and  subsisting  claim  against  Simon 
for  produce,  sold  and  delivered,*  he  could  either  plead 
it  as  a  set  off,  or  keep  it  as  a  foundation  for  a  new  action.  If 
he  had  such  a  claim,  he  is  not  barred  by  that  record  from 
neciovering  for  the  produce  so  sold  to  Simon.** 

An  agreement  that  goods  furnished  by  the  debtor  shall 
go  in  satisfaction  of  the  debt  is  equivalent  to  an  actual  pay- 
ment to  that  extent.  (Smith's  Mercantile  Law,  657,  n.  8; 
Hooper  v.  Stephens,  4  Ad.  &  E.  71 ;  HaH  v.  Nash,  2  C.  M.  ft 
R  887.) 

The  appellate  court  had  no  power  to  allow  the  answ^  in 
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the  former  action  to  be  withdrawn;  and  the  withdrawal  of 
said  answer  oould  have  no  other  effect  than  abandoning  the 
appeal,  leaving  the  judgment  of  the  court  below  to  be  affirm- 
ed. 

The  statute  (page  697,  sec  77)  contemplates  that  an 
action  appealed  from  justice's  court,  shall  be  tried  in  the 
appellate  court  upon  thet  same  issues  made  in  the  court  be- 
low ;  and  it  must  be  too  apparent  to  require  argument^  that 
the  judgment  of  the  appellate  court  must  be  a  final  deter- 
minaticm  of  all  the  issues  made  and  tried  in  the  justice's 
court.  Neither  parly  can  make  ndw  issues;  neither  party, 
it  appears  to  us,  can  avoid  the  effect  of  the  former  adjudiear 
tion  upon  the  issues  abreadj  made,  except  by  a  reversal  of 
the  former  judgment  upon  the  appeal  in  the  same  acticm. 

So  far  as  the  subject  matter  in  controversy  has  been  once 
adjudicated  upon,  the  parties  are  concluded  by  it  (Oard- 
net  V,  Bachbeej  3  Oowen,  120 ;  Wright  v.  Butler,  6  Wend. 
389 ;  Ethridge  v.  Oshom,  12  Wfend.  399 ;  Oray  v.^  Dougherty, 
25  Cal.  266;  People  v.  Supervisors,  27  OaL  6660 

/•  Q.  WiUiXv,.  for  the  respondent  To  'sustain  a  plea  of  a 
former  adjucUeation,  it  must  appear  that  the .  actual  point  in 
issue  between  the  parties  had  already  been  determined,  and 
i^uch  determination  must  have  been  on  the  merits.  (15  Iowa, 
80;  14  Id.  379.) 

It  is  immaterial  whether  parol  evidence  may  or  may  not 
be  admitted  in  a  proper  case,  to  show  what  transpired  on  a 
former  trial,  when  the  fosmer  pleadings  are  insufficient  to 
embrace  the  matter  in  qtlestion. 

'  The  record  shows  that  this  cause  of  action  was  not 
a  matter  that  could  be  determined  in  that  action  after  the 
answer  was  withdrawn  by  leave  of  the  court  Had  the 
former  action  been  for  a  balance  alleged  to  have  been  agreed 
upon,  the  appellant's  argument  would  hold  good,  and  a  judg- 
ment by  default  wcruld  be  a  bar. 

.  But  there  is  no  allegation  in  the  pleadii^,  in  either 
action,  that  the  parties  had  accounted  together,  or  agreed 
upon  «.  balajqee ;  nor  thai  there-  .ev^r  was  any  ^eennent  that 
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the  merchandise  sold  by  thia  plaintiff  should 'be  applied  on 
aoGounty  or  in  payment. 

The  present  action  is  an  independent  elaim  for  goods 
soldi  which  Eafka  had  a  right  to  plead '  ais  a  sbt-off  in  the 
former  action,  or  to  reserve  for  the  foundation  of  this  iBctioft 
Code,  sees.  71  and  72,) 

Kafka's  answer  being  withdra'wn,  there  is  iiot  a  statement 
in  the  pleadings  in  either  action  to  indicate  an  ijsftentiofa  of 
either  party  to  apply  these  goods  in  payment^  or  on  account, 
or  as  a  setoff.  And  it  is  not  in  the  power  of  a  pldintiff  to  oom- 
pel  a  defendant  to  plead  his  setroff  in  such  a  casie,  or  to  pdead 
it  for  him.  To  embrace  the  matter  in  hi&  complaint,  he  should 
haye  alleged  that  the  defendant  had  agreed  upon  a  balance,  or 
he  should  have  shown  by  his  pleading  that  there  was  an  agree- 
ment that  the  gobiB  sold  should  be  applied  on  account 

The  statemient  in  the  answer  which  was  ivithdrawn,  majr 
be  an  admission  that  would  be  evidende  in  a  proper  case,  bat 
after  the  answer  was  withdrawn  by  leave,  it  was  no  Ibngei^  a 
pleading  ih  the  dise,  and  it  is  not  alleged  m  any  pleadidg 
in  either  case  that  the  godds  were  applied  in  p&^ent  The 
motion  for  leave'  to  withdraw  th^  answ^  was  addressed  to 
the  discretion  of  the  court  The  recc^rd  shows'  that  Ea&a's 
motion  for  a  continuance  had  been  denied,  and  the  presum|)«- 
lion  ib  favor  of  the  record  is,  that  the  leave  was: granted  for 
good  cause.  r  ^ 

To  hold  that  the  then  defendant  could  be  compelled  to  liti- 
gate his  set-off  in  that  action,  when  he  had  obtained  leave*  of 
the  court,  and  had  withdrawn  his  answer,  and  had  allowed 
judgment  to  go  against  him  for  want  of  answer,  would  make 
the  granting  of  leave  a  nullity,  and  would  establish  tte  doc- 
trine that  the  jparties  can  make  a  record  without  pleadings. 

There  is  no  issue  in  the  present  case  which  would  warrant 
-any  evidence  as  to  goods  sold  by  Simon  to  Eafka,  or  any  in* 
structions  asked  with  reference  thereta 

The  charge  of  the  court  below  fully  covered  all  questions 
■arising  on  the  subject  of  application  of  accounts  or  money, 
in  payments  of  indebtedness,  in  the  first  instructions  given^ 
^nd  it  was  not  error  to  refuse  to  re-give  them.  ♦'  • 
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]!t  is  true  that  in  the  former  action  Simon  made  no  alle- 
gation that  there  had  been  an  accounting;  or  that  the  goods 
'i^re  sold  to  him  on  account,  or  that  Kafka  had  oonsented 
that  tbey  should  he  applied  on  a^ocount,  or  should  be  set  odBF. 
It  i^  simpSy  a  oomplaint  for  goods  sold  and  delivered,  contain- 
ing naked  admission  of  part  payment.  It  was  not  error  to  in- 
stpoet  that  uMter  that  complaint  the  judgment  was  not  a  bar 

to  this  action. 

♦  ..    . 

Thatee.  J.'  This  was  an  appeal  from  a  judgment  recent 
iered  in  the  circuit  court  for  Multnomah  county,  in  which  the 
respond^t,  Eafka,  was  plaintiff,  and  the  appellant,  Simon, 
was  defendant'  Plaintiff  alleged  in  the  complaint,  that  dur- 
ing ^e  years  1867  and  1868  he  sold  to  the  defendant  goods, 
wares  and  merchandise,  amounting  in  the  ablegate  to 
$432.40  in  United  States  currency,  and  during  the  same 
time  advanced  to  the  defendant  $107.80  currency,  no  part  of 
which  had  been  paid.  The  defendant  in  his  answer  denied 
the  allegations  in  the  complaint  and  averred,  that  during  said 
time,  he  sold  to  the  plaintiff  goods,  wares  and  merchandise 
to  the  value  of  $565 ;  that  plaintiff  had  paid  to  apply  thereon 
in  money  and  produce  the  equivalent  of  $343  currency; 
also  that  the  defendant,  before  the  commencement  of  this 
action,  commenced  an  ad;ion  against  the  plaintiff  for  the  un- 
paid balance  of  his  said  account,  in  a  justice's  court  in  Mult- 
nOimah  county,  and  that  in  his  complaint  therein  he  gave  cred- 
it for  the*  said  sum  of  $343  currency,  the  amount  so  paid,  and 
in  the  action  in  said  justice's  court,  recovered  judgment  for 
the  sum  of  $166.50,  besides  costs.  That  said  Kafka  appealed 
to  the  circuit  court  of  Multnomah  county.  That  when  the 
appeal  was  perfected,  Ea&a  obtained  leave  from  the  court 
to  withdraw  his  answer,  whereupon  Simon  obtained  judg- 
ment for  the  sum  of  $222  and  costs.  That  the  merchandise, 
produce  and  money  for  which  this  action  was  brought  by 
Kafka  was  the^  same  which  was  credited  him  bv  Simon  in  the 
justice's  court,  and  on  appeal  to  the  circuit  court,  where  the 
answer  was  withdrawn,  and  the  defendant  Simon  claims  that 
the  same  was  a.bar^ 
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Plaintiff,  ^ftfka^  in  hiB  Tcfljj  admitted  iiiejreocjverj'Oiike- 
judgment  in  the  jnatice's  and  oircuit  courts,  and  claimed  that* 
he  had  paid  Simon  more  than  $843.  l^t  he  had  sold  and' 
advanced  to  him  in  goods  and  cash  to  the  amotmt  of  $542.90 
cnrrency.  There  was  no  denial  in  tie  reply  of  the  allegation^ 
in  the  answer  that  tjie  credit  given  by  Simon  In  Ms  ocmiplaint 
f<>r  merdiandise,  pro^ce  abd  moneyi  was  the  same  fbr  whicli 
this  action  waa  brought^'  and  it  appeared  that  the  only  issna 
hetween  the  parties,  in  Ihe  justice's  court,  Ttpan  Aat 
point,  was  whether  Eafka  was  entitled  to  be  credited  for 
mdre  than  $848. 

Simon  claimed  tiiat  he  ^onld  be  allowed  in  Ihis  action 
the  amount  he  had  credited  Eafka  in  the  former  action  in 
the  justice's  couri;^  and  on  appeal  to  the  circuit  oourt  Sei^ral 
questions  were  raised  upon  the  trial  by  Simon^  counsel, 
which  are  presented  by  the  bill  of  exceptions.  The  court  has 
not  deemed  it  necessary  to  examine  any  more  dian  the  f(^- 
lowing.  After  the  jury  retired  they  came  in  for  further  in- 
structions, and  the  foreman  asked  the  court  as  foBows: 

^'If  I  am  satisfied  tiiat  the  plaintitf  has  been  allowed  by 
Simon  in  the  first  irnit  for  Ihe  produce,  should  tiie  jury  give 
the  plaintiff  a  verdict  for  the  same  produce  f  ^ 

The  judge,  in  reply,  charged  the  jury,  that  fhey  had 
nothing  to  do  with  what  Simon  undertook  to  set  off  in  the 
former  case;  that  the  complaint  in  that  case  did  not  diege 
that  Eafka  had  consented  to  set  off  his  claim,  and  that  if 
there  was  no  other  defense  than  the  former  judgment,  all  they 
had  to  do,  was  to  ascertain  whether  the  plaintiff  had  sold  and 
delivered  to  defendant  produce,  and  if  any,  how  much 
and  what  was  its  valu6,  an^  to  render  a  verdict  ac- 
cordingly. This  chai^  was  duly  excepted  to  by  Simon's 
counsel. 

The  jury  returiied  a  verdict  for  $t65.W  in  favor  of  Kafka. 

We  thihk  this  chargie  was  erroneous ;  that  under  the  cir^ 
cumstances  of  this  case,  Eafka  would  have  no  '  right  to  re- 
cover  upon  a  claim  which  had  already  been  allowed  him  and 

•  *  ■    » 

of  w^ich  he  had  received  the  full  benefit    The  circuit  court 
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seems  to  have  gone  upOn  the  tbeoiy,  that  unless  the  mer- 
ohandifle  and  produce  for  ivhich  this  action  was  biooght 
had  been  reeeivi^d  bf  Simon  under  an  agreement^  that  it 
should  be  leoeived^  in  payment  of  llie  merchandise, 
etc.>  he  had  let  Kafka  have,  it  ^ould  be  no  defense,  al- 
though Sim6n  had  aictually  allowed  Kafka  therefor  in 
the  former  action.  This  is  evident,  from  the  fact  that  the 
court  was  requested  to  chaige,  that  if  ihe  j^rj  was  satisfied, 
that  any  portion  of  Kafka's  acoount  had  been  allowed  bj 
Simon  as  a  credit  in  the  complaint  in  the  former  action,  that 
Kafka  could  not  recover  in  this  action  for  the  same  items^ 
and  refused  to  do  so.  It  is  tru^  no  doubt,  that  when  there 
are  mutual  independent  claims  between  two  parties,  that 
neither  can  sue  the  other  and  compel  him  to  bring  in  his 
claims  as  a  set-off  or  Counter  daim*  But  by  examining  the 
pleadings  ill  *tiie  case  in  the  justice's  court,  which  were 
made  an  exhibit  in  Simon's  answer  herein,  it  will  be  seen 
that  Kafka  dearly  admits  that  the  produce,  etcj  was  re- 
ceived by  Sinlon  in  payment  of  his  claim  against  Kafka. 

The  laisiguage  of  Ka&a's  answesr  in  the  former  case  in  the 
judtioe's  court  i$,  that  he  denies  that  he  has  paid,  on  account 
of  the  merchandise,  etc.,  no  more  than  $348,  in  currency;  but 
days  he  has  paid  plaintiff  Simon,  in  merchandise,  produce 
and  cash  $500,  currency.  This  presents  the  following  state  of 
facts;  Simon  sues  Kafka  for  a  balance  upon  merchandise 
sold,  admitting  in  his  complaint  that  Kafka  has  paid  him,  to 
apply  thereon  in  a  certain  manner,  $343.  Kafka  says,  by  his 
sworn  answer,  that  he  has  not  only  paid  him  that  amount 
but  more — to  wit,  $500.  The  issue  is  tried;  Simon  gets  a 
judgment  for  the  balance  of  his  account,  after  allowing  the 
$843.  Kafka  appeals,  and  after  the  case  readies  the  ap- 
pellate court,  obtains  leave  to  withdraw  his  answer,  and 
Simon  takes  judgment  for  such  balance.  After  all  this  has 
occurred,  Kafka  claims  the  right  to  recover,  in  anotlier 
action  against  Simon,  the  same  amount  allowed  him  in  the 
fonner,  and  not  allow  Simon  to  claim  the  same  as  any  de- 
fense. It  is  the  opinion  of  this  court,  that  Kafka,  under  the 
circumstances  mentioned,  is  precluded  from  saying  that  the 
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merchandise,  produoe  and  money  for  which  this  action  is 
baronght,  was  not  receiyed  by  Simon  to  apply  as  payment 
upon  the  merchandise,  etc.,  that  he  sold  to  Kafka. 

For  these  reasons,  the  judgment  of  the  cironit  court  is 
reversed  and  the  cause  remanded  to  the  ooort  below  for  a 
neiw  trial 


L.  A.  8EELEY,  Appellant,  v.  DAKIEL  SABASTIAIf, 

Bespondent. 

Appeal  from  Claokam^  Oouniy. 

BcTDHf . — Tha  retum  of  aerdee  of  Botlee  of  appeal  bdag  Imptrfaei  maj 
be  amended  eo  as  to  conform  to  the  ftiets. 

'  •  «  • 

Oioni  SEiiABQnro  TticB.— An  order  enlaif^fng  the  time  witldn  whioi 
the  etatemeilt  of  facts  ie  reqniMd  to  be  made  end  tevre^y  itiiiet  b# 
mptde  within  the  time  preecribed  by  law  for  the  performance  of  thee^ 
leqniremente. 

RBBPOKDBifrT's  attomey  filed  a  motioii  to  dismisB  this  ap- 
peal for  the  reason,  that  there  had  been  no  proper  and  suffi- 
<»ent  service  of  the  notice  of  appeal.  Fending  the  argument 
upon  said  motion,  appellant's  attomejy  asked  and  obtained 
leave  of  court  to  file  a  eroea  motion,  requesting  permission 
to  anoend  the  letum  on  said  notice  so  as  to  conform  to  certain 
£aets  presented*  Bespondent's  attomey  also  filed  a  motion 
to  strike  f tomi  the  fike  the  statement  of  facto  accompanying 
the  record,  for  the  rciasovi  that  the  same  was  not  served  within 
the  time  prescribed  by  law. 

/.  H.  SHnsan,  for  appellant. 

r 

Benton  KiUen^  for  respondent 

HoAbthub,  J.  It  was  ruled  in  Dolph  v.  Niehum  (2  Ogn. 
202),  that  this  court  could  and  would,  in  furtherance  of  jus- 
tioe,  allow  the. return  of  service  of  notice  of  appeal  to  be 
amended  so  as  to  conform  to  the  facts. 
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In  this  case  the  return  is  to  some  extent  imperf eet^  but  it 
ftppears  that  it  can  be  amended  so  as  to  meet  the  fullest 
requirements  of  the  law,  and  at  the  same  time  conform 
strictly  t6  the  facts.  From  an  examination  of  the  record  we 
ftr^  satisfied  that  bj  denying  the  motion^  vfi  would  hinder 
rather  that  further  justice,  and  as  no  sufficient  reasons  are 
uiged  to  warrant  a  departure  from  the  rule  in  the  case 
cited,  we  will  allow  the  motion.  The  return  may  be  amend- 
ed. Allowing  this  amendment,  necessarily  disposes  of  the 
respondent's  motion  to  dismiss,  therefore  we  proceed  to  die 
eBi^deration  of  the  motion,  to'  stTike*  'f rom  libe  files'  the 
statement  of  facts.  The  t^obrd  discloses  that  the  decree  in 
the  court  below  was  entered  on  Thursday,  March  30,  1870 ; 
also  that  on  May,  10,'  ]^70,  the  judge  made  an  order  enlarg- 
ing the  time  for  making,  filing  and  serving  the  statement  of 
facts  imtil  May  20,  1870,  and  also  that  service  thereof  was 
ffaade  May  19,  1870.  Section  526  page  280  of  the  code  as* 
aiED|btidl3d  in  1866  (see  law  of  Oregon  1868  p.  159),  declares, 
%hat  when  a  party  ^'wishes  a  statement  of  the  case  to  be 
annetxed  to  the  record  of  the  judgment,  decree  or  order,  he 
E/hall  within  twenty  days  after  the  entry  of  such  judgment  or 
order  prepare  saA  statement,''  and  he  '^hall  serve  a  oepy 
thereof  upon  tbe  adverse  party.**  ^^  ^^^  <^<^^  it  appears 
that  after  the  expiration  of  the  twenty  dajs,  within  which 
tite  statement  of  facts  is  required  to  be  made  and  served,  an 
order  was  granted  enlarging  tiie  time  for  making  and  serv- 
fng  the  same,  such  order  falling  within  tiie  scope  and  mean^ 
ing  of  that  part  of  the  section  of  the  code  above  cited, 
whit^h  provides,  that  '^th^  several  periods  of  time  above 
limited  may  be  enlarged,  upon  good  cause  shown  by  tbe 
judge  before  whom  the  cause  was  tried."  Inasmuch  as 
the  time  prescribed  by  statute  had  expired  before  the 
enlarging  order  was  made,  it  is  insisted  that  the  said  order 
was  ipso  facto  void,  and  thkt  the  statement  of  facts  accom- 
panying the. transcript) , should  be  considered  a  nullity. and 
stricken  from  the  filea  A  similar  provision  to  the  one 
cited  exists  in  the  laws  of  California  (see  section  340^  Civil 
Practice  Act),  and  the  supreme  court  of  that  state  in   tUe 
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case  of  Leach  V.  \/iUpn  (2  OaL  95),  upon,  a  point  similar  to 
the  one  presented  in  this  case  said:  '7f  the  appellant  aQow 
the  twenty  days  to  expire  after  taking  t^e  appeaj,  mthout 
framing  a  case,  he  waives  his  right  to  have  the  case  stated, 
and  a  subsequent  order  of  the  court  made  without  notioe  to 
the  respondent  allowing  further  time  to  make  up  the  :  stat- 
ment,  is  a  nuUil^/'  In  the  case  under  consideration,  no 
notice  of  the  application  for  an  order  enlarging  the  time, 
was  served.  Under  the  practice  in  this  state,  it  is  queik 
tionable  whether  such  notice  would  have  had  any  legal 
force  whatever,  although  upon  this  point  we  do  not  pass. 
Bryan  v.  Maume  (28  Cal.  238)  is  an  analogous  case,  and  the 
same  conclusion  is  substantially  reached  as  in  the  ease 
above.  In  Lindley  v.  Wallis  (2  Ogn.  204)  it  was  hi^ld  by 
this  court,  '^at  the  application  for  ejd»nsion  of  time  for 
completing  and  filing  the  transeript  must  be  made  within 
the  time  prescribed  for  the  performance  of  these  require- 
ments.'' The  analogy  between  that  case  and  the  one  now 
before  the  court  is  perfect,  and  by  a  parity  of  reasoning,  the 
only  conclusion  that  can  be  logically  reached  is,  that  the 
order  enlarging  the  time  within  which  the  law  required  the 
statement  to  be  made  and  served,  must  be  made  within  the 
time  prescribed  for  the  performance  of  said  act>  that  is  tp 
say,  before  the  twenty  days  have  expired.  It  follows  .tlier&> 
fore,  that  the  motion  to  strike  the  statement  of  facts  from 
the  filee  should  pievaiL    It  is  so  ordered. 


THOMAS  HOl^ARD  and  WIFE,  Appellants,  t.  E.  M. 

BAMFOKD,  Eespondent 

OtmiAWiay  WuBAim.— How  Patabcb. — VHMn  thsre  are  outstand- 
ing wuhvnts  against  a  schm^  district,  ths  deric  maj  pay  those  flnt 
presented.  It  is  not  necessary  that  the  mooej  of  each  year  he  ez- 
elusiyely  applied  to  pay  for  schools  taught  during  the  year  in  which 
it  was  levied. 

Hajidjjeus. — Where  the  clerk  has  money  in  his  hands  applieable  to  the 
payment  of  a  warrant,  which  upon  presentation  he  relnees  to  pay» 
the  proper  remedy  is  by  mandamus. 
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The  facts  are  statBd  in  the  opinion  of  the  court 
Baldwin  £  Hyde,  for  the  appellants. 

The  person  legally  liable  is  the  person  to  be  made  de- 
fendant (1  Chitt7  on  PL  pp.  34,  39,  128,  352,  858;  1 
Smith's  Leading  Cases,  416,  719 ;  3  Barb.  475,  480.) 

The  answer  is  insufficient  (32  Cal.  450;  14  Id.  258;  28 
Id.  838;  9  Id.  38;  21  Id.  215;  see  Code,  p.  885,  sec  848.) 

0.  Humaaon,  for  the  respondait 

BoiSE^  J.  The  facts  in  this  case,  as  shown  hj  the  plead- 
ings, are  as  follows: 

The  respondent,  E.  M.  Bamford,  was  clerk  of  school  dia- 
trict  No.  1,  in  Grant  county,  in  the  year  1869.  Li  that 
year  the  directors  of  said  district  employed  one  of  the 
plaintiffs,  Martha  J.  Howard,  to  teach  a  school  in  said  dis- 
trict, for  three  months,  agreeing  to  pay  her  therefor  the 
sum  of  three  hundred  dollars,  and  she  taught  said  school, 
and  on  the  ninth  day  of  July,  1869,  the  directors  of  the  dis- 
trict, executed  and  delivered  to  her  an  order  for  three  hun- 
dred dollars,  on  the  said  clerk,  which  order  was  for  said  ser- 
vices as  teacher. 

About  the  eighth  of  March,  1870,  the  respondent,  as  such 
clerk,  drew  from  the  county  treasury,  upon  the  order  of  the 
county  superintendent  of  common  schools,  the  sum  of  ninety 
dollars  in  coin  and  one  hundred  and  seven  dollars  in  legal 
tenders,  and  on  that  day  another  order  in  favor  of  B.  B. 
Owens,  issued  in  1868,  by  said  school  directors,  on  the  derk 
of  said  district,  was  presented  to  the  respondent,  and  the 
money  in  his  hands  belonging  to  said  district,  was  paid 
thereon,  which  was  prior  to  tiie  presentation  of  the  order 
to  him  of  «aid  Martha  J.  Howard — which  last  order  was  re- 
fused to  be  paid  for  want  of  funds. 

We  think  that  under  this  state  of  facts  the  clerk  would 
not  be  responsible  in  this  form  of  action.  He  would  not 
be  called  on  to  pay  out  money  which  he  did  not  have,  and 
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think  tb^t  were  there  any  out^standing  warrants  against  a 
school  district^  the '  derk  may  pay  those  first  presented ;  and 
tiat  it  is  not  necessary  that  the  money  of  each  year  be  ex- 
clusively applied  to  pay  for  schools  taught  during  the  year 
in  which  it  was  levied. 

Second :  We  think  that  had  there  been  money  in  the  hands 
of  the  derk  applicable  to  the  warrant  of  the  plaintiffs,  and 
he  had  refused  to  pay  it  to  them  on  Ihe  presentation  of  the 
warrant,^  their  remedy  would  be  by  mandamus^  and  not  in 
this  form  of  adtion.  The  funds  in  the  hands  of  the  derk 
are  the  property  of  the  district,  and  do  not,  by  the  drawing 
and  presentation  of  an  order,  become  money  in  his  hands, 
had  and  received  to  the  use  of  the  holder  of  the  warrant 
They  remain  public  funds  in  his  hands  until  he  parts  with 
the  custody  or  sets  them  apart  to  the  use  of  another  and 
becomes  his  voluntary  agent  The  derk  of  a  schod  district 
is  an  officer,  and  the  same  rules  must  apply  to  and  govern 
his  conduct,  as  those  whidi  apply  to  county  treasurers  and 
the  treasurer  of  state. 

To  hold  that  those  officers  were  liable  to  an  action  for 
money  had  and  received  in  every  case  where  questions  of 
doubtful  appropriations  arise,  and  from  uncertainty  they 
refuse  to  pay  a  warrant,  would,  we  think,  be  a  bad  practice ; 
that  the  usual  and  better  mode  is  to  proceed  by  mandamutk 

Judgment  affirmed. 
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WOOD,  Respondent,  v.  FITZQERAID  and  WINQATE, 
Appellants;  and  MAYS,  Respcmdent,  v.  FITZGERALD 
and  WINGATE,  Appellants. 


c- 


Appeal  from  Wasco  Circuit  Court.* 


Immst  so  IvQtnBT. — ^In  ocmtcnted  eleetion  cases  the  Uw  limits  JndleM 

inquiry  to  the  votes  returned  upon  the  poll  books. 

Bbbxdenoe. — ^Though  an  employee  of  the  United  States-  or  state  gorem- 
ment  cannot  '*gain  or  lose  a  residence  by  reason  of  his  presenos 
or  absence  while  employed  in  the  serrice,"  yot  he  can  establish  his 
domicile,  and  gain  a  residence,  at  such  a  point  as  he  may  desire, 
by  taking  the  proper  and  appropriate  steps  to  do  so,  independently 
of  his  employment. 

Pabdoh. — A  general,  absolute  pardon,  zeUeves  the  person  to  whom  His 
granted,  not  only  from  imprilkonmenti  but  from  all  the  consequential 
disabilities  of  the  judgment  of  conviction,  and  rtetores  such  person 
to  the  full  enjoyment  of  his  civil  rights. 

Idbm. — Article  II,  section  3,  of  the  state  oonstttutton,  does  not  operata 
as  a  restriction  or  limitation  upon  the  effect  of  a  pardon. 

XV  Amendment  to  Constitution  of  United  States. — ^The  fifteenth 
amendment  to  the  federal  constitution  is  a  part  of  the  supreme  law 
of  the  land,  and  its  effect  is  to  annul  those  provisions  of  the  state 
constitution,  and  those  enactments  of  tlie  state  legislatuxe,  which 
restrict  the  exercise  of  the  right  of  suffrage  to  white  persons. 

Rbbidenge.. — ^Precinct. — Where  an  individual  has  established  for  him- 
self a  sefttled  residence  and  a  fixed  domiefle  in  any  preeinet  in  a 
eounty,  there  he  must  vote;  v^ere,  however,  an  individual  is  a 
bona  fi^  resident  of  a  county,  but  has  no  fixed  residence  or  dom- 
icile in  any  particular  precinct  therein,  he  may  vote  in  any  precinct 
in  which  he  may  find  himself  on  the  day  of  election. 

Natusauzation. — "By  being  naturalized  an  alien  becomes  instantly  a 
citizen  of  the  United  States,  and  of  this  State,  and  as  such  has 
a  right  to  vote  for  county  officers  at  any  election,  at  wbich  such  <rf- 
floers  are  to  be  chosen,  occurring  after  his  naturalization,  if  he  has 
the  necessary  qualification  as  to  residence  in  the  state  and  county. 

Costs. — In  cases  of  contest  of  election  'under  title  V  of  chapter  18  of  the 
general  laws,  costs  and  disbursements  cannot  be  recovered. 

*Darraghf  appellant,  v.  Bird,  respondent;  MeFarland,  appellant,  ▼* 
Holland,  respondent;  Grant  appellant,  v.  Ruch,  respondent;  Wood,  re- 
spondent, V.  Fitzgerald  and  Wingate,  appellants;  and  if  ays,  respiond- 
ent,  V.  Fitzgerald  and  Wingate,  appellants,  were  all  contested  election 
cases  appealed  from  Wasco  county.  The  case  of  Darragh  v.  Bird^  was 
withdrawn.  That  of  Grant  v.  Ruch,  dismissed.  The  other  cases  were 
argued  at  length.  For  convenience  the  cases  of  Wood  v.  Fitzgerald  and 
WingatCy  and  Mays  v.  Fitzgerald  and  Wingate  were  considered  at  the 
same  time,  and  are  reported  together.  In  the  case  of  McFarla^  v.  EoU 
land,  the  respondent  prevailed.  No  report  of  this  last  named  case  is 
deemed  necessary,  as  the  points  passed  upon  therein  are  embraced  ha 
the  cases  reported. 
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TifB  facts  are  sufficiently  set  forth  in  the  opinion. 

» 

0.  Hunkoson  and  N.  B>  Gates,  for  appellants. 

< 

/.  0.  Wilson,  for  respondents. 

• 

Counsel  joined  in  one  brief^  citing  constitution  of  Oregon, 
sections  2y  3^  4,  5,  6,  p.  101 ;  seo.  17,  p*  103^  and  sec.  14,  p. 
110 ;  Laws  of  Oregon,  p.  696,  707,  708 ;  sec  18,  p.  700 ;  sea 
11,  p*  699;  sec.  18,  p.  701;  sec.  864,  p.  237;  4  Q^L  176;  88 
CaL  128;  4  Barb.  504;  1  5ent,  86;  2  Kent,  481;  10  Iowa, 
808;  19  Wend,  11  j  XV  Amendment;  Constitution  IX  and 
X  Amendments;  Becointraction  Act;  McPherson's  Manual^ 

1869,  p.  448  and  457. 

MoAbthub,  J.  At  the :  regular  biennial  election,  held 
June  6th,  1870,  E.  Wingate  and  E.  P.  Fitzgerald;  and  Ed- 
win Wood  and  Robert  Mays,  were  Candidates  for  the  offices 
of  county  commissioners  of  Wasco  County.    On  June  l^fi^ 

1870,  tbe  board  of  .eanvasaers,  as  provided  by  law,  canvaj^d 
the  votes  polled  ^t  said  election,  and  found  that  Wingatehad 
received  814  votes;  Fitzgerald,  jfl^;  Wood,  811,  and  Ksyp 
803.  Thereupon  Fita^rald  and  .Wingate  were  declared- 1^ 
be  elected,  and  certificates  of  electioca  were  aocordLtjigly  is- 
sued by  the  clerk  of  Wasco  County.  On  June  28^  1870, 
Wood  and  Mays  commenced  proceedings  to  contest  the 
election  of  said  parties,  in  the  nianner  prescribed  in;  title  6, 
tf  dxapter  18  of  the  general  laws*  -  The  cases  were  subr 
mitted  at  the  same  time,  and  the  court  below,  after  casting 
out  what  it  adjudged  to  be  the  illegal  votes  polled  and 
counted  for  each  of  the  said  parties,  arrived  at  the  conclu- 
sion, that  of  the  legal  votes  cast.  Woods  had  received  311, 
Mays. 803;  Fitzgerald  301,  and  Wingate  298.  Wood  and 
Mays  were  accordingly  adjudged  to  have  been  duly  and 
legally  elected,  and  to  be  entitled  to  the  offices  of  commis- 
sioners of  Wasco  county.  From  this  judgment  Fitzgerald 
and  Wingate  appeal. 

The  first  point  presented  is  one  of  interest  On  the  trial 
of  these  causes  it  was  insisted   by   appellant's   counsel   that 
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the  votes  of  J.  EosS;  D.  Ljnch  and  William  Sullivan  should 
be  added  to  the  number  polled  for  appellants ;  and  it  was  as 
strenuously  insisted  by  respondents'  counsel  that  the  votes 
of  R.  Graham,  D.  L.  Reynolds^  J.  A.  Foot,  J.  S.  Morgan, 
P.  Runey,  A.  Riddle,  J.  S.  Paddleford,  Wm.  McKay  and 
others — in  all  nineteen — should  Tbe  added  to  the  number 
polled  for  respondents.  The  names  of  these  parties  do  not 
appear  upon  the  poll  books ;  but  it  is  claimed  that  their 
votes  were  illegally  rejected  by  the  judges  of  election.  The 
court  below  refused  to  count  them,  and  as  a  reason  for  such 
refusal  declared,  in  substance,  that  in  its  opinion  the  law 
limited  judicial  inquiry  to  the  votes  returned  upon  the  poll 
books.  And  this  ruling  it  is  diarged  was  erroneous.  An 
examination  into  the  duties  of  Ae  judges  of  election,  and 
the  rights  of  electors  is  necessary,  in  order  to  arrive  at  cor- 
rect conclusions  on  this  point  It  is  lihe  duly  of  judges  of 
election  to  receive  all  votes  offered  and  cause  them  to  be  en- 
tered upon  the  poll  boo^  by  the  clerks.  If  a  challenge  is 
interposed  and  insisted  upon,  it  becomes  the  duty  of  said 
judges  to  tender  to  all  persons  offering  to  vote  the  oath  pie- 
seribed  and  set  forth  in  sec.  13,  p.  700,  general  laws.  If 
the  person  so  challenged  fails  or  refuses  to  take  the  pre- 
scribed oath,  the  same  section  declares  that  his  vote  shall 
be  rejected.  By  sec  14,  p.  700,  it  is  enacted  that  even  if 
the  person  challenged  takes  the  prescribed  oatii,  further  in- 
quiry may  be  made  into  his  qualifications,  and  if  a  majority 
of  the  judges  are  of  opinion  that  he  does  not  possess  the 
qualifications  of  an  elector,  his  vote  shall  be  rejected. 
Though  sudi  an  one  is  rejected  and  excluded  from  voting 
sec  18,  p.  701,  requires  his  name  to  be  entered  on  ihe  poll 
books  as  a  rejected  voter.  It  is  also  provided  that  the 
names  of  the  persons  for  whom  he  intended  to  vote  shall  be 
taken  down,  the  evident  intention  of  the  law  being  to  have 
preserved  a  complete  record  of  all  rejected  as  well  as  all  ac- 
cepted votes.  The  wisdom  and  policy  of  this  enactment  is 
very  apparent  Proper  compliance  with  it  facilitates  judi- 
cial inquiry  when  necessary  into  the  rights  and  qualifications 
of  the  voter,  and  at  the  same  time  tends  to  prevent  improper 
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action  on  the  part  of  judges  of  election.  In  refusing  to 
r record  the  votes  of  the  persons  named,  the  judges  acted  in 
direct  contravention  of  law.  They  should  have  been  re- 
.ceived  and  entered  upon  the  poll  books  as  rejected  voters. 
It  is  urged  that  notwithstanding  the  failure  on  the  part  of 
jbhe  judges  to  comply  with  the  law,  these  votes  should  be 
counted,  the  evidence  showing  that  they  were  properly 
offered  and  improperly  rejected,  conceding  that  the  evidence 
is  entitled  to  all  the  weight  claimed  for  it,  we  find  no  au- 
thority for  so  doing.  Cases  of  this  nature  must  be  heard 
and  determined  ^^in  such  a  manner  as  shall  carry  into 
effect  the  expressed  will  of  a  majority  of  the  legal  voters,  as 
indicated  by  their  .votes.**  (General  laws,  sec.  41,  p.  708.) 
This  expressed  wUl  can  only  be  gathered  from  tibe  poll  books, 
and  a  vote  must  be  recorded  before  it  can  be  said  to  have 
obtained  such  an  expression  as  the  law  contemplates.  In 
contests  such  as  this,  the  main  question  is,  whidi  candidate 
received  the  highest  number  of  legal  votes  oast.  It  is 
claimed  that  the  persons  named  did  all  they  could  to  express 
their  will  and  intention  on  election  day ;  and  that  as  the 
evidence  shows  they  were  qualified  voters,  their  votes  should 
be  coimted.  It  is  imnecessary  to  discuss  the  evidence. 
Suffice  it  to  say  it  is  exceedingly  unsatisfactory,  and  we  can- 
not give  it  the  weight  which  counsel  claim  for  it  Besides, 
we  are  clearly  convinced  that  it  would  be  productive  of  ar- 
rant fraud  and  gross  perjury  to  establish  the  rule  that  the 
courts  could  properly  count  the  vote  of  a  person  who  did 
not  vote  at  the  time  of  the  election,  and  whose  name  is  not 
to  be  found  on  the  poll  books,  leaving  it  to  be  ascertained 
subsequent  to  the  election  from  the  testimony  of  such  per- 
son himself  in  whose  favor  his  vote  would  have  been  cast 
If  such  a  rule  should  be  established,  it  would  be  both  pos- 
sible and  probable  that  the  result  of  elections,  as  declared 
by  the  board  of  canvassers  and  the  will  of  the  people,  as 
expressed  by  the  poll  books,  would  frequently  be  changed 
and  thwarted  through  the  contrivance  of  the  judges  and  the 
ready  testimony  of  suborned  witnesses.  In  refusing  to 
count  the  votes  of  these  persons,  the  court  below  did  not  err. 
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It  is  claimed  by  appellants'  counsel  that  the  court  belo^ 
eired  in  refusing  to  deduct  the  votes  of  B.  P.  Cardwell  and 
Jacob  Fritz  from  respondents'  tally,  for  the  reason  that  the 
the  evidence  establishes  the  fact  that  they  are  employees  of 
the  United  States  government,  and  consequently  disquali- 
fied by  article  II,  section  4,  of  the  state  constitution,  which 
declares  that  "for  the  purpose  of  voting  no  person  shall  be 
deemed  to  have  gained  or  lost  a  residence  by  reason  of  his 
presence  or  absence  while  employed  in  the  service  of  the 
United  States,  or  of  this  state,'*  and  etc.  B.  P.  dardwell 
came  to  Wasco  County  from  Portland  more  than  ninety 
days  before  the  election,  and  brought  with  him  his  family. 
At  the  date  of  the  election  and  for  a  long  time  prior  thereto, 
he  was  and  had  been  the  deputy  of  the  United  States  as- 
sessor and  collector  of  internal  revenue.  The  court  below 
found  that  the  transfer  of  his  domicile  from  Portland  to 
Wasco  County  was  accompanied  by  such  appropriate  acts 
on  his  part  as  to  leave  no  doubt  that  it  was  a  bona  fide 
change  of  residence.'  Jacob  Fritz  came  to  Wasco  County 
in  1868,  and  was  at  that  time  a  private  soldier  in  6  com- 
pany of  the  Fourth  Infantry  of  the  United  States  repilar 
army,  and  in  1865,  his  term  of  enlistitient  having  expired^ 
he  was  honorably  discharged  from  the  military  service. 
•Subsequently  he  was  employed  as  a  civilian  by  the  proper 
authorities  to  take  charge  of  the  abandoned  military   pK)6t 

f 

and  reservation  adjacent  to  the  Dalles;  he  discharged  no 
military  duty  whatever,  but*  acted  simply  as  a  sort  of  keeper 
and  protector  of  the  government  property  in  about  the  post 
abandoned.  He  continued  to  reside  in  Wasco  County  al- 
most uninterruptedly  from  the  time  of  his  discharge  from 
the  military  service  until  the  day  of  the  election,  a  period  of 
almost  five  years.  Both  these  individuals  were  employees 
of  the  United  States  government  and  in  the  civil  service. 
The  facts  being  as  above  set  forth,  the  question  arises  as  to 
the  applicability  and  effect  of  article  II,  section  4,  of  the 
state  constitution  to  and  upon  the  persons  so  situated.  We 
cannot  see  the  legal  force  or  propriety  of  placing  such  a 
construction  upon  that   section   as  would  preclude   an  em- 


Sept  18T0]  Wooi>  v.  FETsossAiiS^  673^^ 

ploijree  of .  the'  United  States  or  state'  gOvexumeiit  iros^ 
makii^  anj  ebange  in  hift  doniicile  that  he  saay  desire  to 
tasked  Though  saeh  an  one  cannot  gain  or  lose  a  residence 
hy  teascxn  of  his  pmsenoe  or  ahsesxce  wh^n  emjplpyed  in  the, 
derviee,  yet  he  can  establish  his  d(»nicUe  and  0ain  ^  residi 
ence  at  suefa  a  point  as  he  may  see  fit,  by  taking  the  propei^ 
and  appropriate  steps  so  as  to  do  independently  of  his  employ*, 
ment  In  The  People  v.  Holden  (28  Cal.  187,)  it  was  decided, 
that  section  4,  of  artide  II,  of  the  oonstitution  of  California^ 
(the  language  of  which  is  almost  identical  with  that  of  arti- 
cle Hj  section  4,  of  the  constitation  of  Or^goni)  does  noli 
add  to  or  take  from  the  conditions  upon  which  the  fact  of 
xesidenee  is  made  to  depend ;  and  it  was  held  that  that  sec- 
tion meant  simply  that  in  determining. the  fact  of  residence^ 
presence  or  absence  in  the  serriee  of  the  United  Statee  flhaU 
not  be  taken  into:  account^  or  in  other  woxd^  neither  presr 
ence  nor  absence  in  the  service  of  the  United  States  is  .|» 
condition  upon  which  the  fact  of  residences  can  be  affirmed 
or  denied.  It  sufficiently  appears  that  both  CardweU  and 
Fritz  had  acquired  a  legal  residenece  in  Wasco  Counl^  pidor 
to  the  election.  This  the^  had  a  righ^  to  dp;  nor  can  any 
4tidi  interpretation  be  put  upcm  the  secti<m  of  tiie  constitu- 
tion referred  to  as  would  present  them  from  acquiring  siich 
residence,,  or  from  removing 'their  residence  from  the  local- 
ity at  which  they  were  domiciled  at  the  time  they  entsfr^td 
the  ciril  service  of  the  United  States  government.  They 
voted  at  the  election^  and  had  a  legal  right  so  to  do,  and  thd 
court  below  did  not  err  in  refusing  to  strike  their  vot^  from 
the  number  returned,  as  cast  for  the  respondents. 

Among  those  who  caist  their  votes  for  the  appellants  was 
one  Mathias  Meng.  On  June  26,  1867,  Meng  was  convicted 
of  the  crime  of  arson  in  l^e  drcult  court  of  the  state  of 
Oregon,  for  the  county  of  Wasco.  He  was  subsequently 
sentenced  to  imprisonment  in  tibe  penitentiary  for  the  term 
of  five  years.  On  September  26,  1867,  aiid  before  the  ex* 
piration  of  his  sentence,  he  was  pardoned  by  the  governor 
of  th^  state,  and  was  released  from  imprisonment.  The 
pai^don  was  ^neral  and  unoonditionaL     Upon  these  ifaotS; 
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the  court  below  held,  in  substanoe,  tbat  while  the  pardoD 
remitted  the  punishment  and  blotted  out  the  ofFeose  for 
which  Ming  waa  incarcerated  in  the  penitraitiar;,  yet  it  did 
not  restore  him  to  his  political  rights;  they  had  beoMoe  for- 
feited and  that  there  was  no  provision  in  t^e  ocHistdtutioa  or 
the  lawB  that  authorized  or  warranted  their  restitution.  We 
cannot  yield  our  assent  to  this  propoaition.  The  doctrine 
of  pardons,  as  now  recognized  and  applied  by  avflized  nm- 
tions  has  its  origin  in  Divine  law,  upon  whitdi  rests  the 
mereiful  administration  of  hnman  justice,  and  finds  its  sanc- 
tion in  tbe  mles  of  pcditicat  and  social  athics,  which  hare 
been  firmly  established  and  approved  by  the  wisdom  of 
ages.  The  pardoning  power  has  been  exercised  from  time 
immemorial  1^  the  sovereigns  of  tiioee  nations  who  have 
made  any  advancement  whatever  in  the  teience  cl  hnman 
government.  Althou^  it  is  liaUe  to  great  abuse,  yet,  front 
the  very  neoeasi^  of  things,  no  government  could  be  said  to 
be  well  ordered,  without  having  this  power  acanewliere 
vested.  !Every  one  who  has  made  well  directed  investiga- 
tions into  this  subject  most,  we  tltink,  reject  the  idea  that 
the  pardoning  power  is  vested  is  tiie  sovereign  or  executive 
solely  with  a  view  that  its  exercise  may  relieve  ocmvieted 
criminals  from  the  puni^ment  which  t^  law  'inflicts  as  a 
consequence  of  their  adjudged  guilt.  The  administratitHi 
of  human  justice  being  necessarily  imperfect,  it  sometimca 
happens  that  fr<»n  8  combination  of  untoward  circumatances, 
innocent  individuals  are  adjudged  to  be  guilty  of  the  oom- 
mis^im  of  crimes  of  which  Aey  are  in  reality  innocent. 
Though  such  instances  are  of  rare  occorrence,  the  fact  that 
they  have  occurred,  and  are  lil^ly  to  again  occur,  forbids  that 
we  should  refuse  to  admit  the  fearful  truth.  The  govem- 
ment  so  organized  and  administered  as  to  preclude  the  poe- 
■ibility  of  relief  to  one  thus  unfortunate  would  present  a 
very  lammtable  spectacle.  It  would  defeat  one  of  the  main 
objects  for  -wbitii  gorerunenta  are  fwmed — tiut  ol  promo- 
ting th«  individual  and  ooUeetiTe  happinen  and  wd&ie 
of  mankind.  The  Deoessll^  and  effidenqy  of  the  pvd<Biiiig 
poww  will  be  much  more  readily  acknowledged  whoi  it  ia 
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exercised  to  prevent  injustice;  it  being  ascei^ained  that  an 
error  of  the  kind  referred  to  has  been  committed ;  than  when 
it  is  invdked  to  temper  the  judgment  which  the  law  has  pro- 
nounced upon  one  whose  guilt  is  established  beyond  perad- 
venture.  In  the  one  case  it  should  be  extended  as  a  matter 
of  right,  in  the  other,  a  matter  of  grace  and  mercy,  it  should 
be  exercised  with  care  and  discrimination.  Article  V,  sec- 
tion 14  of  the  state  constitution  vests  in  the  governor  in  very 
general  terms  the  power  to  grant  reprieves,  commutations 
and  pardons,  after  conviction,  for  all  offenses  except  trea- 
son. Article  H,  section  8,  of  the  same  instrument,  declares 
that  the  privilege  of  an  electoar  shall  be  forfeited  by  a  con- 
viction of  any  crime  which  is  punishable  by  imprisonment 
in  the  penitentiary.  As  before  stated,  Meng  was  convicted 
of  the  crime  of  arson — a  crime  punishable  by  iihprisomnent 
in  the  penitentiary,  and  after  such  conviction,  the  governor 
moved  by  merciful  consideration,  giranted  him  a  general, 
absolute  pardon.  The  question  therefore  arises,  did  the 
'  pardon  restore  to  him  the  privileges  of  an  elector,  which  were 
forfeited  by  his  conviction  of  the  said  crime,  or  did  it  oper- 
ate solely  to  relieve  him  from  the  corporal  punishment  of  in- 
carceration, leaving  him  to  suffer  all  the  other  consequences 
flowing  from  such  conviction.  After  careful  consideration 
of  Ihe  law  as  it  exists,  and  the  abundant  authorities  on  this 
point,  we  can  arrive  at  no  other  consistent  6r  satisfactory 
conclusions  than  that  a  general  absolute  pardon  relieves  the 
offender  not  only  from  imprisonmwit  but  from  all  the  con- 
sequential disabilities  of  the  judgment  of  conviction,  and 
restores  him  to  the  full  enjoyment  of  his  civil  rights, 
with  this  restriction  merely:  '*That  it  cannot  divest  any 
person  of  any  right  or  interest,  which  the  law  bas  permitted 
to  be  acquired  and  vested  in  consequence  of  the  judgment," 
(4  Blackstone's  Oommentaries,  402;  8  Bacon's  Abr.  Title 
Pardon ;  Hawkins*  Pleas  of  the  Crown,  Title  Pardon,  b.  9,  c. 
37,  sections  34  and  54. )  It  seems  to  us  that  it  would  be  a  cause 
of  profound  regret  if  the  laW  were  otherwise.  In  The  People 
V.  Pease  (3  Johnsoti's  Cases,  838-4),  the  inquiry  of  the  court 
was  directed  towards  ascertaining  whether  the  pardon  of 
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tibe  governor  did  away  vith  all  the  cDnBequent  legal  diaa« 
bilitdes  which  attached  to  one  convicted  of  an  infamous 
crune*  It  was  held  /That  the  disabilities  formed  no  part 
of  the  judgment  against  a  c<Hivicty  but  are  the  legal  marks 
of  infamy  which  it  fises  upon  him*  Whfim^  therefoie,^  the 
judgmmt  is  pard<Mied,  the  legal  infamy  flowing  from  it  is 
equally  disposed  of  by  the  pardon.''  The  Court  further 
declared  the  proposition  that  the  judgment  to  which  those 
disabilities  are  merely  consequential  can  be  released,  and 
yet  the  disabling  effect  thereof  remain,  to  be  untenable.  In 
the  matter  of  Deming  (10  Johnson,  388),  tibe  court  wisely 
said  that  ^^policy  and  humanity  require  that  we  should  give 
the  convict  so  pardoned  as  complete  a  restoration  of  hie 
private  rights  as  may  be  consistent  with  the  intervening 
rights  and  interests  of  oth^rs^"  and  it  held  '^that  the  effect 
of  i|ie  pardon  was  to,  acquit  the  offender  of  all  the  penalties 
annexed  to  the  conviction,  and  to  give  him. new  credit  and 
capacitor/'  The  force  and  applicability  of  these  decisionA 
will  be  more  readily  observed  by  a  comparison  of  the  sec- 
tion of  the  constitution  of  Orqgon,  above  cited,  with  very 
similar  provisions  in  the  constitution  and  the  laws  of  Hfew 
York,  In  Perkins  v.  Stevens  (24  Pickering,  27T),  it  was  in 
subetanice  declaired  that  a  full  pvrdon  of  an  offense  removes 
all  blemishes  of  charactsr,  wiped  jaway  the  infamy  of  the 
conviction,  and  restores  the  ocmvict  •  to  bis  dvil  rights. 
Article  H,  section  2,  of  the  constitution  of  the  United 
States,  provided  that  the  president  ''shall  have  power  to 
grant  reprieves  and  pardons  for  offenses  against  the  United 
States,  except  in  cases  of  impeachment.''  The  power  vested 
in  the  president  by  ftiis  provision  of  the  federal  eonstitu- 
ticm,  is  perhaps  more  extensive  than  that  vested  in  the  gov- 
ernor of  this  state  by  the  provision  of  the  state  constitution 
already  cited;  but  both  rest:  upon  the  same. broad  principle, 
and  there  are  no  good  reasons  w^y  the  geiseral  ruliBB  adhered 
to  in  one  case,  should  not  gove^  in  the.  other.  The  princi- 
ples and  powers  are  much.  to)>f:Bnalogoua  to  justify  the 
application  of  different  rules.  In  Ex  parte  Oadand  (4  Wal* 
Isce,  ^8-380}>  the;  svfpreme;  poiurt  of  tl^e  lJnita4   States^ 
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decided  that  ''a  pardon  reaches  the  punishment  prescribed 
for  an  offense,  and  the  guilt  of  the  offender,  and  where  the 
pardon  is  full,  it  releases  the  punishment,  imd  blots  out  ot 
existence  the  guilt,  so  that  in  the  eye  of  the  law  the  offender 
is  as  innocent  as  if  he  had  never  committed  the  offense.  If 
granted  before  conviction,  it  prevented  any  of  the  penalties 
and  disabilities  consequent  upon  conviction  from  attaching; 
if  granted  after  conviction,  it  removes  the  penalties  and 
disabilities,  and  restores  him  to  all  his  civil  rights.''  Hence 
we  conclude  that  the  pardon  granted  to  Meng,  restored  to 
him  the  privilege  of  an  elector,  and  that  in  striking  his  vote 
from  the  number  cast  f 6r  appellants,  the  cou!rt  below  enred* 
Before  leaving  this  branch  of  the  case,  we  would  stats  that 
in  oiir  opinion,  article  II,  section  8  of  the  state  constito* 
tion,  does  not  in  any  way  operate  as  a  restriction  <^  limita- 
tion upon  the  effect  of  a  pardon  granted  by  the  executive, 
the  force  and  effect  of  that  section  being  confined  to  those 
convicted  of  infamous  crimes,  from  whom  '  the  executive 
clemency  has  been  or  may  be  withheld. 

0.  H.  Yates  and  W.  S.  Ford,  two  negroes,  votes  for  the 
respondents.  On  behalf  of  the  appellants,  it  is  nrgedj  Ibat 
being  n^roes,  they  weie  disqualified  from  voting  by  article 
1,  section  2,  of  the  state  constitution,  and  the  laws  passed 
in  pursuance  thereof,  which  limit  the  privilege  of  the  ele<>- 
tive  franchise  to  white  persons.  On  the  other  hand,  it  is 
urged,  that  they  became  legal  voters  upon  the  ratification 
of  the  fifteenth  amendment  to  the  federal  constitution,  and 
that  therefore  their  votes  shonld  be  allowed  t(>  stand  as 
cast  The  gravity  of  the  question  presented  by  the  conflict 
of  the  state  and  federal  constitutions,  cannot  be  over  esti- 
mated,  and  for  various  reasons  we  are  led  to  examine  into 
it  with  a  degree  of  care  and  circumspection  commensurate 
with  its  importance.  On  March  30,  1870,  the  secretary  of 
state  of  the  United  States  by  proclamation  declared,  in  sub* 
stance,  that  the  fifteenth  amendment  to  the  constitution  of 
the  United  States  had  been  ratified  by  the  legislatures  of 
the  states  of  North  Carolina,  West  Virginia,  Massachusetts^ 
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every  stage  of  the  progress  of  tiie  amendment^  from  the  time 
it  was  first  proposed  in  the  congress  of  the  IJBited  States,  to 
the  date  of  the  issuing  of  the  proclamation  by  the  secretary 
of  state.  This  would  certainly  open  up  a  wider  range  of 
jurisdiction  than  has  ever  before  been  traversed  by  any  state 
court,  and  whatever  may  be  the  powers  of  the  federal  courts 
in  this  direction,  it  must  be  conceded,  we  think,  that  no  state 
court  has  the  necessary  power  or  jurisdiction  to  marshal  be* 
fore  it,  the  proofs  necessary  to  establiA  any  disputed  question 
of  fact  in  connection  with  the  passage  and  ratification  of  this 
amendment. 

i  Let  us  assume,  however,  for  the  purposes  of  this  case^ 
that  it  is  a  judicial  question.  A  careful  examination  of  th^ 
records  discloses  nothing  to  warrant  the  court  )n  pronotmo- 
ing  it  illegal  and  void.  It  is  true,  counsel  in  the  argument^ 
alluded  to  certain  facts  of  pretty  general  notoriety,  which,  if 
true  and  properly  established,  would  undoubtedly  weigh 
heavily  against  the  validity  of  the  amendment,  but  they  were 
all  extraneous  to  the  record,  and  lacked  thoise  qualities  neces- 
sary to  command  or  justify  judicial  consideration.  The 
manner  of  the  adoption  of  this  amendment  is  a  matter  of 
history,  and  while  individuals  may  be  constrained  to  believe 
it  an  unwise  measure  of  government  policy,  and  while  the 
very  peculiar  circumstances  attending  its  ratification  by  the 
legislatures  of  some  of  the  states  render  it  obnoxious  to  ex- 
ception, yet  in' view  of  the  ascertained  facts  in  this  case,  we 
cannot  do  otherwise  than  declare  it  to  be  a  valid  amendment 
to  the  federal  constitution.  To  hold  otherwise  under  the 
circumstances  would  be  to  unwarrantably  overthrow  certain 
well  established  principles  of  law,  and  give  to  judicial  dis- 
cussion such  a  coloring  of  partisan  feeling  as  would  lead  to 
very  unfortunate  results.  We  proceed  next  to  consider  tb^ 
effect  of  this  amendment  upon  article  II,  sec.  2,  of  the  state 
constitution.  Prior  to  the  ratification  of  the  said  amend- 
ment the  several  states  had  complete  control  over  all  ques- 
tions of  suffrage,  that  being  among  the  powers  reserved  by  the 
tenth  amendment  to  the  federal  constitution.  By  the  ratifica- 
tiou  of  the  fifteenth  amendment  they  in  a  measure  parted 
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may  be  on  the  day  of  the  election, 
logicflcl  sequence  would  be,  that,  haying 
oonnty  ninety  days  next  preoeding  an 
may  vote  for  county  officers  in  any  pa 
of  the  connly.  But  it  is  not  in  view  c 
lay  down  such  a  broad  and  oompreheni 
of  this  inquiry  being  simply  to.  aseerta 
should  be  the  just  and  proper  rule  b^i 
exact  point  presented. 

It  appears  that  the  persons  referrei 
sided  within  the  county,  had  no  fixec 
in  any  precinct  therein,  but  that  from 
avocations — being  for  the  most  part   n 
and  transporters  of  freight— were  coi 
locality  of  their  temporary  domiciles, 
the  statute  book  which  fairly  reaches 
the  persons  whose  right  to  vote  is  noi  i 
Qeneral  rules  we  have,  and  a  number 
ments,  whidi,  if  we  were  to  construe  I 
be  cited  in  opposition  to  their  right  1 ; 
our  intention  to  place  upon   these  Ii 
whidt,  while  it  agrees  with  the  letter 
spirit  thereof.    Every  qualified  reside  : 
right  to  cast  his  vote  therein  for  coui  ; 
ter  of  abstract  justice,  the  mere  fact 
domiciled  in  some  one  of  the  preciu'  I 
invest  him  with  greater  rights  than  s  i 
one  who  may  chance  to  reside  in  a  pc  * 
no  precinct  has  been  erected,  or  to  o 
obliges  him  to  shift  his  domicile  fro  i 
such  f requen^  as  to  prevent  him  f roi 
cation  of  a  residence  of  ninety  days  :  i 
All  these  classes  are  equally  interest  ; 
ministration  of  the  affairs  of  the  eov 
district  or  of  the  state,  and  should  in  i 
a  vote.     It  is  true  that  when  an  inc   \ 
for  hintiaelf  a  settled  residence  and 
precinct  of  a  county,  there  he  must      i 


an  individual  is  a  bwia  fide  resident  of  a  ooanty,  bat  has  no 
fixed  residence  or  domicile  in  aaj  particular  precinct 
tberein,  he  may  rote  in  any  precinct  in  whic^  he  finds  hlm- 
seli  OD  the  day  of  election.  It  may  be  that  by  allowing  this 
class  of  pereons  to  vote  in  whatever  precinct  they  chance  to 
be  oa  the  election  days,  may  increase  tbe  fadlitiea  for  the 
perpetration  of  fraud,  and  may  induce  reckless  perstms  to 
repeat  their  votes,  but  if  the  laws  punishing  fraudulent 
voters  are  enforced  as  they  should  be,  the  danger  to  be  ap- 
prehended is  not  so  great  as  the  wrong  of  unnecessarily  and 
arbitrarily  restricting  the  privileges  of  that  large  number 
of  worthy  and  energetic  citizens,  who,  from  the  nature  of 
their  honest  employment,  frequently  have  no  fixed  reddence, 
and  are  constantly  called  upcm  to  shift  even  th^r  temporary 
abodes,  fn»D  point  to  point,  in  order  to  properly  conduct 
their  boaineas.  Being  well  assured  that  our  views  upon 
this  branch  of  the  case  agree  with  the  spirit  of  tiie  law,  we 
shall  allow  these  votes  to  remain  as  they  stand  upcm  the  poll 
books. 

Appellant's  counsel  charge  error  in  the  court  below,  in 
counting  the  votes  of  H.  Crellieb,  E.  Bernard,  and  E.  A. 
Willis.  These  persons  voted  for  the  respondent,  but  it 
appears  that  their  votes  were  excluded  fnun  the  final  count 
by  the  judges  of  election,  in  the  manner  prescribed  by  seo- 
tioD  83,  p.  70S,  of  the  general  laws.  From  the  statement 
of  agreed  facts,  it  appears  that  they  were  all  persons  of 
forei^  birth,  and  that  they  had'iesided  long  enough  in  die 
state  and  county  to  be  entitled  to  vote,  if  otherwise  quali- 
fied. It  also  appears  that  they  had  been  naturalized  leas 
than  six  months  prior  to  the  election,  and  having  previously 
served  in  the  armies  of  the  United  States,  were  admitted  to 
citisenship  in  the  manner  set  forth  in  section  17  of  the  act 
of  congress,  in  relation  to  the  naturalization  of  aliens.  It 
is  uiged  that,  notwithstanding  this  section  di^>en9es  with 
any  previous  declarations  of  intentions,  and  permits  thf 
naturalization  of  an  alien,  under  certain  circnmstances,  to 
proceed  without  such  previous  declaration,  still  such  person 
cannot  exercise  the  privilege  of  an  elector  until  one  year  has 
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elapsed  froni  the  date  of  his  natarali 
this  proposition,  counsel  cite  article 
state  oonstitation^  and  particalarlj  tl 
declares  that  '^eveiy  white  male  of  f 
of  twenty-one  yeaiB  and  upwards,  wh 
the   United   States  One  year,   and   \ 
this  State  duiting   the   six   months 
such  election,  and  shall  have  declarec 
come  a  citiaen  of  the  United  States  ( 
election,      ♦      ♦      *      shail    be    er 
elections  authorized  by  law,''  and  in 
as  these,  this  constitutional  provision 
unless  we  treat  the  naturalization  of 
seventeen  of  the  act   of   congress   n 
more  than  a  declaration  of  intentioi 
privil^e  of  voting  until  a  full  year 
date  of  such  naturalization.  We  oon 
to  discover  any  legal  or  logical  f( 
presented.    The  question:    Should  ti 
furnishes  its  own  answer.    When  the 
ized,  they  became  citiziens  of  the   1] 
and  as  such  had  a  right  to  vote,  fo 
had  resided  in  the  state  and  county 
of  time  than  the  law  requires.     Th 
these  votes,  adding  them  to  the  num 
and  in  so  doing,  did  not  err. 

The  next  question  of  importance  t 
to  the  proper  disposition  of  the  o( 
below  having  found  in  favor  of  the 
that  tiiejr  have  and  recover  costs  ai 
this  judgment  erroneous?  We  thin 
reasons.  All  the  authorities  concur 
to  rec!Over  costs  to  be  purely  statu 
existed  at  common  law.  The  auth 
disbursements  eo  noimne  in  favor  o: 
the  English  courts,  is  found  in  the 
Edward  I,  e.  1,  and  in  the  statutes, 
4  James  I,  c.  8 ;  8  &  9  William  III, 


e.  16;  and  the  Tarious  amendments  thereto.  In  this  state, 
the  right  to  recover  costs  is  given  hj  the  code;  the  pro- 
visions in  relation  thereto  being  in  principle  and  efiFect 
similar  to  tlie  English  statutes  named.  The  rale  above  set 
forth  is  clearly  laid  down  in  Clark  v.  Dewey  (15  Johnson, 
260)  ;  in  Waterman  v.  Benschotten  (118  Jc^son,  425),  and 
in  The  Supervisors  of  Onondaga  v.  Briggs  (8  Denio,  174), 
and  is  fully  recognized  and  followed  in  McDonald  v.  Evans, 
recently  decided  by  this  court  Upon  this  point,  see  Bouvier's 
Dictionary,  vol.  1,  title,  costs,  subdivision  2,  and  the  au- 
thorities there  cited.  These  priuciplee  of  law  being  set- 
tled' clearly  and  beycMid  all  contention,  let  us  apply  them  to 
tliiB  oase.  Title  V  of  chapter  13  of  the  general  laws,  pro- 
rides  for  and  points  out  the  manner  of  contesting  the  eleo- 
td(Hi  of  district,  county,  and  precinct  officers.  It  18  singu- 
larly silent  upon  the  subject  of  costs  and  disbursemeota. 
Title  V,  of  tdiapter  6  of  the  code  of  civil  procedure,  ia 
devoted  entirely  to  the  subject  of  ooets  and  disbnreemeDts, 
and  aectiona  588  and  641  enumerate  or  describe  Uie  easaa  in 
which  the  plaintiff  or  defendant  is  allowed  to  recover 
costs.  Neither  of  the  sections  contain  any  reference  to 
a  case  of  contest  of  election.  It  is  evidently  a  easua  omitsuM. 
Section  643  of  the  code,  provides  that  "a  par^  entitled  to 
costs,  shall  also  be  allowed  for  all  neoesaary  disbursements,** 
etc 

From  the  application  of  the  roles  ckF  oonatmotion  just  re- 
ferred to,  it  follows,  tliKt  unless  a  party  is  allowed  costs 
he  cannot  recover  disbursements.  "Eot  the  recovery  of  dis- 
bursements is  made  dependent  upon  the  recovery  of  oosts 
by  the  statute.  It  follows,  tberefwe,  that  in  cases  of  contest 
of  election,  under  title  V,  of  chapter  18  of  the  general  laws, 
costs  and  disbursements  cannot  be  recovered,  and  the  court 
below  erred  in  entering  a  judgment  tiierefor. 

As  regards  the  votes  of  the  other  persons  named  is  die 
brief,  and  referred  to  in  the  argument,  we  find  that  they 
were  disposed  of  on  questions  of  fact  solely,  and  upon  ex- 
amination, we  have  concluded  not  to  interfere  witii  the 
findings  of  the  court  below  in  relation  tliereto. 
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OREGON  EEPOETS 


GASES  IN  3  OBEQON. 


8  Or.  1-^  OBEOOK  IBON  OO.  ▼.  TBULIiEKaES^  AiBniiUlff  2  Or. 
311. 

Waters. — Th9  Biglt  to  Use  Water  ImpiieB  tbe  Bigbt  to  detain  it 
long  enongh  for  the  profitable  nee  of  it,  pp.  6,  7. 

Cited  in  People  t.  Hulbert,  131  Mich.  170,  100  Am.  St.  Bep.  58S,  91 
N.  W.  217,  64  L.  B.  A.  265,  adhering  to  the  doctrine.  Cited  in  notes 
to  85  Am.  St.  Bep.  710,  712,  725,  on  right  of  land  OTV^ier  to  accelerate 
or  diminish  flow  of  water  to  or  from  lands  of  another;  7  Am.  Dec. 
534,  on  property  in  water;  79  Am.  Dec.  643,  645,  on  riparian  pro- 
prietor's right  to  nse  and  detain  water;  67  L.  B.  A.  884,  on  grant  of 
water  power;  41  L.  B.  A.  738,  on  correlative  right!  of  upper  and 
lower  proprietors  as  to  use  and  flow  of  stream. 

3  Or.  9-10,  OPITZ  v.  WtNN". 
This  case  has  not  been  cited. 

8  Or.  10-12,  STATE  y.  TATLOB. 

Larceny. — ^Under  Indictment  for  Stealing  ftom  the  Person  accused 
may  be  convicted  of  lesser  degree  of  crime,  p.  12. 

Cited  in  State  v.  Hanlon,  32  Or.  102,  48  Pac  355,  and  Brown  t. 
Qtate,  90  Ga.  456,  16  S.  £.  204,  both  applying  the  rule  by  analogy 
to  different  facts.  Cited  in  note  to  58  Am.  Dec.  541^  on  former 
jeopardy. 

3  Or.  13.-18,  JOHNSON  V.  OBEGON  CITY. 

Taxation. — ^Debts  Due  to  a  Person  are  taxable  to  such  person  at 
his  residence,  p.  15. 

Cited  in  Ankeny  v.  Multnomah  County,  4  Or.  277,  holding  that  a 
debtor  must  show  that  his  creditor  resides  in  the  state  before  he  can 
claim  a  deduction  of  his  indebtedness;  Comptoir  National  D'Escompte 
etc.  V.  Board  of  Assessors,  52  La.  Ann.  1329,  27  South.  804,  holding 
that  credit  is  taxable  where  owned  not  where  owed;  Scripps  v.  Board 
of  Beview,  183  111.  2S3^  55  N.  £.  701,  holding  credits  owned  by  a 

(43) 
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rMident  of  nHnoia  against  reiident  of  Iowa,  taxabla  In  niinau. 
Cited  in  notes  to  56  Am.  Doe.  536,  an  place  for  taxation  of  propcrt?; 
eo  L.  fi.  A.  153,  on  place  of  taxation  of  tmet  propertr;  16  L.  B.  A. 
731,  ou  altuB  for  purpoH  ot  taxation  of  debta  evidenced  bj  notet 
and  mortgages. 

3  Or.  lS-24,  BXmaEB  ▼.  STBONa. 

Btatatft  of  Frands. — Wban  tlia  Promlu  to  Ffty  13i«  Debt  of  anotber 
arisee  out  of  some  n«w  and  original  consideration  of  beneflt  to  the 
promisor,  it  need  not  bo  in  writing,  p.  21. 

Cited  in  Budwick  t.  Wataon,  3  Or.  £57,  256,  reafBrming  and  apply- 
ing the  rule. 

Btatut«  of  Frauds. — Oomplalut  Seed  not  AJleg*  that  contract  sued 
on  is  in  writing,  p.  20. 

Cited  in  Taylor  t.  Patteraon  A  Co.,  5  Or.  124,  approving  the  ml*. 
Cited  in  note  to  M  Am.  Deo.  685,  <hi  pleading  itatnte  of  frauds. 


S  Or.  27-29.  TOBT  t.  FBBOUSON. 

Pleading. — If  Anjr  Put  of  Answer  Stste  OaoM  of  AeUon  general 
demnrrer  must  be  overraled,  p.  29. 

Cited  in  "Waggy  v.  Soott,  29  Or.  388,  45  Pao.  775,  and  Held  t. 
Ebner,  133  Fed.  157,  6a  C.  C.  A.  222,  both  applying  ibe  rule. 

3  Or.  2»-34,  BUBTOK  V.  MOFFITT. 

Part7-walls. — Ownacs  are  not  Tenants  In  Oommon,  p.  32. 

Cited  in  Shiverick  v.  B.  J.  Qunning  Co.,  58  Neb.  33,  78  N.  W.  461, 
reaffirming  the  rule.  Cited  in  notes  to  92  Am.  Dec  29;  89  Am.  St. 
Bep.  930,  939;  92  Am.  Dee.  292,  on  party-walla. 


3  Or.  35-39,  IiAimEB  T.  WUBS. 

Cited  in  note  in  07  L.  B.  A.  304,  307,  on  bomieide  by  official  action 
or  by  officers  of  justice. 

3  Or.  10-46,  I.ANDEB  t.  MILEB. 

New  Trial. — Newly  Discovered  Evidence  as  Oronnd,  p.  43. 

Cited  in  Stern  t.  VoIz,  52  Or.  602,  M  Pac.  149,  ajid  Tempteton  v. 
State,  5  Tex.  App.  419,  both  approving  the  rules.  Cited  in  note  in 
M   Am,   Dec.   143,   on   impeachment  of   verdict   by  jurors. 

New  TrloL— Insofflcient  Evidence  as  Qronnd,  p.  42. 

Cited  in  State  v.  Hill,  39  Or.  95,  65  Pac  520,  anstaining  verdict 
based  on  conflicting  evidence. 

3  Or.  4B-49,  BBOWN  V.  OABAUN. 
This  caee  haa  not  been  cited. 
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S  Or.  60-64,  STEPHENS  ▼•  KMOTT. 
This  case  lias  not  beeii,elt«d« 

8  Or.  66-^8,  BAU.  ▼,  LAFPINB. 

MandMnns  to  pablle  Officer  I4es  to  Opj 
joined  by  law,  p.  56. 

Cited  in  Badger  t.  City  of  New  Orleaa 
South.  886,  37  L.  B.  A.  6:40,  following  the  : 
Am.  St.  Bep.  865^  on  mandamna  ae  prop< 
offieera. 

Mandamiia. — ^The  Eigbt  nnut  te  Oertai] 
pi  56. 

Cited  in  McGill  v.  Osborne,  131  Ga.  544,  e 
writ  ia  not  allowed  unleae  the  act  eoounaa 
possible. 

3  Or.  68-60,  DT7FEBN0T  ▼.  BTITZEIfc 
This  ease  has  not  been  cited. 

3  Or.  61-63,  STATE  y.  BEBTBAND. 

This  case  has  not  been  cited. 

8  Or.  64-68,  HEATH  ▼.  OUSAN. 

Physiclaas. — Sargeon  is  Only  Besponslbl 
sIcUl  and  the  exercise  of  his  best  judgment 

Cited  in  Boydston  y.  Giltner,  3  Or.  124, 
in  note  to  48  Am.  Dee.  482,  on  ciyil  liabil  I 
geons  for  negligence. 

8  Or.  68-77,  STATE  y.  CONAIiLT, 
Homicide. — Self-defense  and  Defense  of  :  I 
Cited  in  Terrell  v.  Commonwealth,  13    I 

rights  of  aggressor  after  retreating. 

8  Or.  77-84,  HEDGES  y.  PAQUETT. 
OorjKirations. — Control  of  Courts  Oyer,  ] 
Cited  in  Baker  ▼.  Louisiana  etc.  B.  Co.,   i 
that  authority  to  appoint  reeeiyer  is  sta   : 
76  Am.  Dec.  515,  on  power  of  equity  to  r    : 
officers;  53  Am.  Dec.  640,  on  liability  of 

3  Or.  84-88,  OZJVEB  y.  NOBTHEBN  PAC 

Cited  in  notes  to  35  Am.  Dee.  198,  on  ma 
torts;  40  L.  B.  A.,  N.  S.,  389,  394,  395,  ; 
by  servant  to  third  person  in  use  of  danj 
N.  S.,  418,  on  liability  for  tort  committc 
to  furtherance  of  master's  business,  but  <  : 
tions;  27  L.  B.  A.  181,  on  civil  responsib 
gent  act  of  servant  or  agent  toward  one 
relation. 


3  Or.  S8-gi,  8TABK  T.  OLNET. 

Interest.-~CoraputaUoii  Whan  B*t«  bu  B«on  Oluaged  by  aUtute, 
p.  90. 

'.  W.  IIH,  following 


S  Or.  91-98,  OREGKm  0.  B.  K.  00.  T.  WAIT. 

Abktemrat  and  BannJ.— PlM  In  AlMteoMiit  not  praned  before 
plea  to  mertta  is  waired,  p.  95.- 

Oited  in  Bride]  Veil  Lumber  Co.  t.  JohnEon,  25  Oi.  108,  34  Pae. 
lOST,  iniiott  f.  EdeM,  8  Alaska,  66Q,  and  Oregonian  B7.  Go.  v. 
Oregon  By.  1  Niv.  Co.,  22  Fed.  £48,  10  Saw.  404,  all  foUowing  the 

Eminent  Domain. — MlaM  of  BMMfita  Against  ^ijniy  in  asieaaiog 
damages,  p.  97. 

Cited  in  Newman  t.  Uetropolitan  El.  B7.  Co.,  IIS  N.  T.  027, 
23  N.  £.  903,  T  L.  B.  A.  SS9,  deducting  beneflta  in  aweaaing  dam- 
ages to  house  by  elevated  raUwaf.  Cited  iu  note  in  9  L.  B.  A., 
N.  S.,  819,  on  right  to  sat  off  beneflta  agatnat  damagea  on  con- 
demnation. 

3  Or.  99-103,  WILLIAHETTB  FAZJ.S  OAITAI.  It  L.  OO.  T.  EELI.T. 

Cited  injiotea  in  9  L.  B.  A.,  N.  S.,  819,  on  right  to  set  off  beD«flt« 
against  damages  on  condemnation;  61  L.  &  A.  841,  on  construction 
and  operation  of  canals. 

3  Or.  103-114,  WHITE  ▼.  AZLEN. 
This  caae  has  not  been  cited. 


3  Or.  118-126,  BOTDSTON  T.  QUJtKEB. 

Trial. — Compromise  Verdicts  ApproTod  tn  OerUJn  Oum,  p.  ISS. 

Cited  in  Clem  v.  State,  42  Ind.  438,  13  Am.  Bep.  369,  approving 
the  rule. 


3  Or.  129-137,  BESSEB  V.  HAWTHOBN. 

Uortgagea. — Junior  Mortgagee,  not  Uada  r  Tttctj,  ia  not  bound  bj 
foreclosure  decree,  p.  133. 

Cited  in  BesBer  v.  Hawthorn,  3  Oi.  512,  same  ease  on  another  ap- 
peal; De  Laahmutt  t.  Bellwood,  10  Or.  326,  approving  the  rule. 

Uortgagea.— Uortgagor  Betains  the  Bight  of  Foasesaloti  and  the 
legal  Utie,  p.  133. 

Cited  in  Teal  v.  Walker,  HI  V.  8.  251,  4  Sup.  Ct.  Rep.  420,  28 
L.  ed.  418,  holding  that  mortgagee  is  not  entitled  to  rentl  and  prollta 
antil  he  seta  potseseion  under  decree. 
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lCort|fagw.--aviltr  of  Bddemption  caa 
of  court  or  actual  eonyejanee,  p.  135. 

Cited  in  MarahaU  t.  WiUiamfl,  21.  Or. 
the  rule. 

Mortgage. — ^Merger  of  Squity  of  Badci 

Cited  in  Bowling  ▼.  Garrett,  49  Kan. 
Pae.  138,  and  Woodhurst  ▼.  Cramer,  29 
approving  tho  rule. 

3  Or.  188-139,  McOAUi  T.  ELLIOTT. 

This  ease  has  not  been  cited. 

3  Or.  189--163,  WILLIAMS  T.  POFPLEa 
Ptayaiciana. — ^Malpractice,  p.  151. 
Cited  in  Grainger  y.  Still,  187  Mo.  21 1 

49,  holdiiig  physician  to  ordinary  skill  ; 

y.  Holm,  100  Minn.  283,  284,  111  N.  W 

holding  surgeon  not  liable  for  error  in 

48  Am.  Dee.  482,  483,  485,  on  civil  lis 
geons  for  negligence;  93  Am.  St.  Bep.  (i 
and  surgeons  for  negligence  and  malpri  i 
on  liability  for  performing  surgical  o] 
L.  B.  A.  831,  on  degree  of  care  and  ski 
must  exercise;  37  L.  B.  A.  833,  on  de  | 
physician  or  surgeon  must  exercise. 

8  Or.  164-157,  DAVIS  ▼.  MA80K. 
OontractB. — Judgment  on  Oontract  f  o 
Cited  in  |^ox  v.  Gerhauser,  3  Mont 
in  action  for  gold  coin  should  be  rendc 
Cited  in  note  in  29  L.  B.  A.  520,  523)  oi 
tions  to  make  payment  in  gold  or  silyei 

8  Or.  157-159,  STATE  ▼.  LEOKABD. 

Cited  in  note  in  18  L.  B.  A.,  K.  S 
yoluntary. 

3  Or.  160-161,  OABB  v.  ISUBD. 

Justices  of  the  Peace. — Notioe  of  A] 
party  or  his  attorney,  p.  160. 

Cited  in  Butler  v.  Smith,  20  Or.  12i 
rule;  Hughes  v.  Clemens,  28  Or.  442,  42 
Printing  Co.  v.  Beeves,  26  Or.  446,  3{ 
attorney  sufficient  under  statute  requi; 

3  Or.  161-164,  OBCGON  0.  B.  00.  ▼. 

Abatement. — ^Plea  in  Abatement  mus 
p.  162. 

Cited  in  Bridal  Veil  Lumber  Co.  v. 
1027,  approving  the  rule.    Cited  in  n< 


•ciMion  for  fravd  or  aufrepresenl^atipn  in-  proeuring  lalMiexiptioii  to 

•tock. 

S  Or.  164-178,  OBEOON  OABOABE  R.  CO.  ▼.  BAIL7. 

Eminaivt  DomaliL — ^Pn^erty  Accittired  by  ft  Bailroad  for  right  of 
way  by  grant  is  for  a  public  use,  and  sucli  property  is  not  subjeet 
to  eondemnatioBi  p.  175. 

Cited  in  Piatt  ▼.  Pennsylyania,  43  Ohio  St.  241,  1  N.  £.  427,  hold- 
ing that  corporation  condemning  more  land  than  necessary  cannot 
convey  surplus  to  another  company;  Yenarble  t.  Wabash  By.  Co., 
112  Mo.  119,  20  8.  W.  497,  1»  L.  B.  A.  69,  holding  widow  not  entitled 
to  dower  in  land  conreyed  to  railroad  for  public  use.  Cited  in  note 
to  9  Am.  St.  Bep.  138,  1S9,  143,  on  eondenmation  of  corporate  prop- 
erty under  power  of  eminent  domain. 

■ 

3  Oz.  178-182,  OBEQOir  0A8QADE  B.  CO.  ▼.  OBEGON  STEAM 
NAV.  CO. 

Vendor  and  Pnrdiaaor. — ^Pofliessifm  ia  Eridonce  of  Tltilo  until  better 
title  is  shown  by  another,  p.  179. 

Cited  in  Miekey  v.  Stratton,.  Fed.  Cas.  No.  9530,  5  Saw.  475,  fol- 
lowing the  role.  Cited  in  notes  in  13  L.  B.  A.,  N.  S.,  59,  on  possesuon 
of  land  at  notice  of  title;  42  L.  B.  A.  378,  on  yiew  by  jury. 

3  Or.  182-184,  BOWMAN  ▼.  HOLLADAT. 

This  case  has  not  been  cited. 

8  Or.  184-186,  BITCHET  ▼.  BISLEYr 
This  case  has  not  been  ciljed. 

3  Or.  187-188,  I.ANKASAK  ▼.  MULTNOMAH  COUMTT. 

This  case  has  not  been  cited. 

8  Or.  189-197,  KELLT  ▼.  PBOPI.E'8  TBAN8P.  CO. 

CorporaUona. — ^Ultra  Vlroa  Acti^  pp.  192-195. 

Cited  in  Society  Perun  v.  City  of  Cleveland,  43  Ohio  St.  498,  S 
N.  E.  364,  upholding  acts  of  in  validly  organized  company. 

Cancellation  of  Instmmenta. — Orantor  Betalning  Pnrchasa  Money 
cannot  have  voidable  deed  set  aside,  p.  196. 

Distinguished  in  Tyler  t.  Cate,  29. Or.  525,  45  Pac.  803^  where  deed 
was  void. 

3  Or.  197-206,  NOBMAN  ▼.  ZIEBEB. 

Cited  in  note  in  34  L.  B.  A.  649,  on  constitutionality  of  imprison- 
ment for  debt. 

3  Or.  206-208,  EAHN  t.  LOVE. 

Landlord  and  Tenant. — Duty  to  Bepair  is  not  incident  of  lease, 
p.  207. 

Cited  in  Rogan  v.  Dockery,  23  Mo.  App.  315,  and  Kline  v.  McLain, 
83  W.  Va.  38,  10  S.  £.  13,  5  L.  B.  A.  400,  upholding  the  rule;  Blake 
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T.  BanouB,  25  HI.  App.  490,  holding  thaU 
spring  from  tlie  relatidn;  Belfour  v.  Wai 
Eng.  Bui.  Gas.  456,  not  accessible. 

Negligence. — ^Plaintiff  must  so  Frame  His  i 
an  inference  that  he  was  guilty  of  eontribjt 

Cited  in  Johnston  r.   Oregon  8.  L.   etc. 
284,  approving  and  illtistrating  the  rule.    I 
Dec.  '776,  on  recovery  over  by  municipal  i 
830,  on  liability  of  lien  of  local  assessment 

3  Or.  208-212,  KAHM  v.  HABKES. 
Partnership. — ^Power  to  Sue  and  be  Sued 

Cited  in  Frank  v.  Tatum.  87  Tex.  206,  26 
partnership  has  no  personality  in  absence  o: 
V.  Freye-Bruhn  &  Co.,  1  Alaska,  145,  appro^ 
admission  of  debt  by  one  member  not  bindi: 
notes  to  56  Am.  Dee.  151,  on  proper  form 
warranty;  13  L.  B.  A.,  N.  6.,  i562,  on  nu 
de  facto  officer;  31  L.  B.  A.  350,  364,  on  i 
render  of  office. 

8  Or.  212-217,  liTZSBS  T.  WABNE&. 

This  case  has  not  been  cited. 

» 

3  Or.  218-229,  WABNEB  ▼.  HYBBS. 

Judgment. — ^Decision  of  Inferior  Tribunal 
diction  is  binding  until  reversed,  pp.  223,  21 

Cited  in.  City  of  Chicago  v.  Campbell,  Hi 
and  applying  the  rule;  Bex  v.  Mayor  of  Cc 
331,  not  accessible. 

3  Or.  229-246,  DABBAGR  ▼.  BIBD. 

Elections. — ^Bl^t  of  Government  Bmplos 
to  place  of  employment,  pp.  239,  243. 

Cited  in  Cory  v.  Spencer,  67  Kan.  664, 
275,  applying  the  rule  to  inmates  of  soldie: 

Distinguished  in  Powell  v.  Spackman,  7 
54  L.  B.  A.  378,  holding  rule  inapplicabl 
home. 

Elections. — ^If  Judges  Be^uire  Other  Prool 
besides  his  sworn  statement,  they  must  re 
pp.  242,  243. 

Beaffirmed  in  Breding  v.  Williams,  37  O 

3  Or.  24&-250,  SHT7MWAT  v.  BAKSB  CO 

This  case  has  not  been  cited. 

3  Or.  250-253,  GttAYDON  v.  THOBfA& . 

This  case  has  not  been  eited. 
Or.  NotM— -4 


3  Or.  253-266,  WXVLLMAIT  ▼.  HBSXEB. 

Cited  in  note  to  TS  Am.  8t.  Bep.  S5,  as  to  when  appointment  ot 
iMeivei  it  propM. 

3  Or.  256-268,  LUDWICK  T.  WAT801T. 

8tatat«  of  Frauds. — ^PromlN  to  Paj  Debt  Of  Anotber,  p.  £57. 

Cited  in  Piano  Mfg.  Co.  t.  Burrows,  40  Ean.  344,  19  Pae.  810,  ap- 
proving the  role.  . 


3  Or.  260-203,  STATE  T.  OtrrxiNO. 

Intoxicating  IJfLnon. — Ui  Pros«cntloii  for  SeUlng  Wltliotit  IJceoM 
bniden  ii  on  defendant  to  prove  license,  p.  £61. 

Affirmed  in  State  v.  Perkins,  53  S.  H.  437,  bj  divided  eoorU 


3  Or.  268-274,  ENOTT  V.  STEPHENa 
This  ease  has  not  been  eited. 

3  Or.  276^277,  OOGOAH  ▼.  BEEVES. 

llBCluuiici*  Lians. — Snlt  to  Pcaecloee  mnst  be  Oomroencad  b^  filing 
a  complaint  within  time  limited,  p.  S70. 

Cited  in  Burns  v.  Wbite  Swan  Mis.  Co.,  3S  Or.  312,  S7  Pnc.  639, 
approving  tba  mle. 


8  Ol.  28Z-Z86,  BIKD  r.  WA80O  OOONTT. 

Btatntes^-BapeaUng  Act  Ha«d  not  Bat  Forth  Act  i^ealad,  p.  235. 

Cited  in  State  v.  Parsoni,  40  N.  J.  L.  127,  29  Am.  Bep.  210,  ap- 
proving aud  following  the  mle. 

DiBtinguiehed  in  Dolan  v.  Barnard,  6  Or.  893,  baing  an  aneudatory 

3  Or.  286-292,  FLEMINO  ▼.  BILLS. 

Lottailea — What  Constltntea,  pp.  2S9-291. 

Approved  In  Lynch  v.  Boeenthal,  144  lad.  91,  55  Am.  St.  Ttep.  163. 
42  N.  S.  1106,  31  L.  B.  A.  S35,  a  letter;  eaee.  Cited  ia  note  to  16 
Am.  8t.  Bep,  43,  on  what  il  a  lottery. 

Habeas  Oorpus. — Voldabla  Oonunltment  bj  Oonrt  of  competent 
jurisdiction  will  sot  warrant  release  on  habeas  eoipas,  p.  292. 

Approved  in  £x  parte  Tica,  33  Or.  18^  49  Pae.  1039,  applying  tba 
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8  Or.  20»-300,  DRAT  v.  CHEtlCH. 

Cited  in  note  in  24  L.  B.  A.,  N.  B.|  2, 
muBt  contain. 

3  Or.  801-302»  PEASE  T.  HANNAH. 

TliiB  ease  has  not  been  cited. 

t  Or.  30S-S06^  McOOWN  T.  HANNAH. 

ThiB  caB^  has  not  been  cited. 

8  Or.  306-307,  TAOGABT  v.  BISLET. 
This  cace  haa  not  been  cited. 

3  Or.  306-310,  WILLS  ▼.  WILSON. 

Alteration  of  InstmmeiitB. — ^Bights  of  I 
note,  p.  310. 

Approred  in  McLeod  t.  Despain,  40 
1066,  92  Pac.  1002,  19  L.  B.  A.,  N.  S.,  2' 
tained  by  adjudicated  eases.    Cited  in    i 
S5,  99,  122,  on  unauthorized  alteration  <i 

S  Or.  311-317,  OBSGON  ft  OAI..  &  B.  C I 

EzDliitfit  '  Domain  — ^Property  Owner  I 
dose,  p.  312. 

Cited  in  Indiana  B.  ft  W.  Bj.  Co.  t.  '. 
203,  and  Baltimore  etc.  B.  B.  Co.  t.  Pil  I 
▼a.  848,  bpth  TeaArming  the  mle^* 

Eminent  Domain. — ^Damages  must  be  I 
at  commencement  of  proceedings,  p.  315. 

Cited  in  Oregon  Short  Line  B.  Co.  ▼. 
785,  refusing  to  allow  intcreft  on  am 
verviee  of  somBions. 

Eminent  Domain. — Damages  may  be 
from  passing  locomotives,  p.  315. 

Modified  in  Kansas  City  ft  E.  B.  Co.  ▼ 
18,  holding  the  estimate  limited  to  dai 
•company;  St.  Louis  etc.  B.  B.  Co.  v.  No 
that  damages  hj  fire  resulting  from  neg 
Montana  B.  Co.  y.  Freeser,  29  Mont.  2: 
ages  to  adjacent  property  from  neglig 
Assessable;  Caledonian  By.  Co.  t.  Colt 
accesbible.     Cited  in  notes  to  85  Am. 
damage  allowable  in  eminent  domain  p 
-on  damages  in  eminent  domain;  13  L. 
tion  of  surface  water  at  element  of 
railroad  right  of  way. 

3  Or.  818,  OHATFIELD  T.  WASHING 

This  ease  iias  not  ^een  cited. 
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3  Or.  S70-871«  PB0V08T  ▼.  MnJiABn. 

,    Thm  case  Jim  ftot  been  cited. 

3  Or.  372,  WUJOQX  ▼•  KEITH. 

Mechuiic's  Lien. — Complaint  Mnst  Allege  Facta  riliowing  that  con- 
tract was  made  with  owner,  p.  372. 
Cited  in  Peck  ▼.  Bridwell,  6  Mo.  App.  463,  reaiRnaing  the  rale. 

3  Or.  372-373,  B£ABOONET  ▼.  McKAT. 

Justice  of  the  Peace.--Biglit  to  Oertify  Copy  of  Oomplalst,  p.  873. 

Cited  in  Belfils  y.  Flint,  15  Or.  161,  14  Pac.  296,  aaaoming  that  jua- 
tice  is  authorized  to  certify  to  copy  of  complaint* 

3  Or.  374^76,  fiOLBBOOK  ▼.  PAOB. 
This  case  has  not  been  cited. 

3  Or.  377-379,  DUFEB  v.  OULLT* 
This  ease  has  not  been  oited. 

3  Or.  38a^86»  BUSULL  ▼.  LEWIS. 

Oonrts. — County  Oo«r%  In  Matters  ef  Probate  ia  a  court  of  general 
jurisdiction,  p.  884. 

Cited  in  Bewley  t.  Oravee,  17  Or.  282,  80  Pac.  826,  Hekle  ▼.  Slate, 
40  Or.  351,  68  Pae.  399,  and  Lydick  y.  Chaney,  64  Neb.  290,  89  N.  W. 
802,  aU  approying  and  applying  the  rule. 

Distinguished  in  Farley  y.  Parker,  6  Or.  113,  20  Am.  Bep.  504, 
holding  rule  inapplicable  to  probate  court  at  the  time  it  was  a  court 
of  limited  and  inferior  jurisdiction. 

OonrtBd — ^Preanmptlona  in  Payor  of  Proceedinga  of  Conrta  of  gen- 
eral jurisdiction,  p.  385. 

Cited  in  Walker  y.  Goldsmith,  14  Or.  145,  12  Pac.  565,  applying 
the  rule. 

3  Or.  388-387,  ANKENT  T.  MULTNOMAH  OOX7NTT  (No.  1). 

Taxation. — ^Note  ia  Taxable  at  the  Place  where  it  is  payable,  p.  387. 

Cited  in  Ankeny  y.  Multnomah  County,  8  Or.  388,  Ankeny  y.  Mult- 
nomah County,  4  Or.  271,  and  Wetmore  y.  Multnomah  County,  6  Or. 
464,  all  following  the  role. 

3  Or.  388,  AKKENT  T.  MULTNOMAH  COUNTY  (No.  2). 
This  case  haa  not  been  cited. 

3  Or.  '389-393,  GASTON  v.  McLBBAN. 

This  case  has  not  been  cited. 

3  Or.  394-406,  GBOSLOX7I8  v.  NOBTHCUT. 

Public  Lands. — ^Under  the  Donation  Law  Title  Paaaes  to  donee  by 
operation  of  statute,  p.  397. 

Cited  in  North  cut  y.  Lemeryj  8  Or.  319,  referring  to  the  decision 
in  stating'  the  facts. 


3  oi.  taa-iu,  KINO  ▼.  moanrs. 

Quieting  Title.— Complaint  moat  Bbow  IluA  AdTsrH  Olalm  is  t 
cloud  on  the  title,  pp.  409,  410. 

Cited  m  Dougleaa  t.  Nuequi,  16  Eas.  CSO,  approving  and  Applying 
the  rule. 


3  Or.  41T-419,  1 

TsndoT  Mid  Pnrdiuei. — Vendoi's  Lien  !■  WbItM  by  taking  bigher 
■ecuiitf,  p.  419. 

Cited  in  Trullinger  v.  Kofoed,  7  Or,  231,  33  Am.  Eep.  708,  reaffirm- 
ing the  mie;  Featherstono  v.  EmerBon,  14  Utah,  S7,  45  Fae.  717,  dii- 
»enting  opinion,  quoting  the  rule  approvingly;  Partridge  r.  Logan,  3 
Mo.  App.  C16,  applying  the  rule  where  the  security,  taken  waa  almost 
worthless. 

Vendor  and  Pnrctiaaer.— Vendofs  Lion  Exlsta  when  there  is  no 
higher  security,  p.  419. 

Cited  in  Eellj  v.  Buble,  11  Or.  92,  116,  14  Pae.  902,  «16,  617,  in 
majority  snd  diwenting  opioion  diecusaicg  existence  of  vendor's  lien 
and  construing  cited  case;  Gee  V.  McMillan,  14  Or.  274,  275,  276,  58 
Am.  St.  Bep.  31S,  12  Pae.  419,  rtviewing  pieTions  caaei  and  recognising 
lion  ol  Tender;  Coos  Bay  Wagon  Co,  v.  Crocker,  4  Fed.  583,  6  Saw. 
S74,  holding  that  the  lion  holds  good  against  all  wlMeqnent  purchas- 
ers having  notice  that  purchase  price  is  unpaid. 

Bzplained  in  Frame  t.  Sliter,  29  Or.  122,  54  Am.  8t,  Bep.  781,  45 
Pae.  290,  34  L.  R,  A.  690,  reTiewing  previoiia  eases  and  holding  that 
vendor  has  no  implied  lien.  Cited  in  note  to  41  Am,  Dee.  223,  on 
waiver  of  mechanic's  lien. 

3  Or.  420-421,  DEABBOBN  ▼.  PATTON. 

Limitation  of  AcUous.— sFndgmaiit  Liea  1>  a  "UaUUtr  Inearred" 
within  the  aaving  clause  of  a  repealing  aet,  p.  423. 

Cited  in  Daggy  t.  Ball,  T  Ind.  App.  69,  S4  fi,  £.  247,  approring 
and  applying  the  nle. 

3  Or.  424-426,  UCOAIXA  ▼.  KUVCSOUAB  OOTntTT. 

ConntUa. — Llahllltr  for  Nei^geoc*  of  Offlcan,  p,  425. 

Cited  in  Sheridan  v.  City  of  Salem,  14  Or.  334,  335,  12  Pan.  997, 
928,  holding  city  liable  for  defective  streets;  Grant  County  v.  Lake 
County,  17  Or.  459,  480,-  21  Pae.  449,  holding  county  liable  to  eivil 
action;  Tsmpleton  v.  Lion  County,  22  Or.  316,  29  Pae.  796,  15  L.  B. 
A.  730,  holding  liability  of  county  purely  statutory;  Eirtley  t. 
County  of  Spokane,  SO  Wash.  115,  54  Pae.  937,  holding  county  liable 
for  injury  from  defective  bridge;  Hidings  v.  Marion  County,  50  Or. 
34,  91  Pae.  £4,  following  the  rule;  Bailey  v.  Lawrence  County,  5  3.  D. 
397,  49  Am.  St.  Eep.  881,  59  N.  W,  220,  holding  county  not  lUble 
for  failure  to  keep  bridge  in  repair  in  abseDce  of  statute;  Bedfleld  v. 
School  Dist.  No.  3,  48  Wash.  90,  92  Fac.  772,  holding  school  district 
TiRble  for  negligent  injury  to  child  under  Waahington  statnte.  Cited 
in  notes  in  11  Am.  Bep.  67,  OB  liability  of  countiee,  towns,  etc,  lor 
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ix^iies  1^  defeetive  bxidgea  and  highways;  30  L.  B.  A.  -61,  on  lift* 
bUities  of  eoniLtiea  for  tortf  and  negligence. 

r 

8  Or.  426-427,  MOFFITT  v.  OOFFIH. 
This  ease  has  not  been  cited. 

3  Or.  428-435,  OBEGON  O.  B.  00.  ▼.  WAIT. 

This  ease  has  not  been  cited. 

8  Or.  4S&-4S8,  BBOIK^  v.  MOOBE. 
Pleading. — ^Variaaoe  may  be  Diaregarded  Within  the  Discretion  of 

the  trial  court,  p.  438. 

Cited  in  Denn  ▼.  Peters^  36  Or.  491,  50  Pac.  1110,  approving  the 
rule. 

8  Or.  438-4S9,  POOL  T.  BUFFUBl 

Wills. — ^Attesting  Will  by  Mark  la  a  8nfflclent  Signing  by  the  tes- 
tator,  p.  442. 

Cited  in  Moreland  t.  Brady,  8  Or.  812,  34  Am.  Bep.  681,  and  Scott 
▼.  Hawks,  107  Iowa,  725,  70  Am.  8t.  Bep.  22;8,  77  N.  W.  468,  both 
reaffirming  the  role.  Cited  in  notes  in  22  L.  B.  A.  300,  on  signing  by 
proxy;  22  L.  B.  A.  371,  on  eignatnre  by  mark. 

3  Or.  445-461,  8  Ant.  Bep^  621,  WEISB  T.  fOfllTH. 

Navigable  Waters.— Test  of  Navigabflity,  pp.  448,  449. 

Cited  in  Shaw  t.  Oswego  Iron  Co.,  10  Or.  375,  382,  45  Am.  Bep. 
146,  holding  stream  capable  of  floating  legs  and  small  boats  naviga- 
ble; Haines  v.  Hall,  17  Or.  180,  20  Pac.  838,  3  L.  B.  A.  609,  holding 
navigable  a  stream  which  will  float  sawlogs  long  enough  to  make  it 
useful;  East  Hoquiam  Boom  etc.  Co.  v.  Neeson,  20  Wash.  146,  54 
Pac.  1002,  holding  that  a  stream  which  can  only  be  made  navigable 
by  artificial  means  is  not  a  public  highway  $  Hallock  v.  Suitor,  37 
Or.  11,  60  Pac.  385,  holding  stream  capable  of  floating  logs  for  part 
of  year  navigable;  Kamm  v.  Normand,  .50  Or.  11,  13,  126  Am.  St. 
Bep.  608,  91  Pac.  449,  450,  11  L.  B.  A.,  N.  S.,  290,  holding  that  a 
stream  that  cannot  float  logs  except  at  extreme  high  water  is  not 
navigable;  Hume  v.  Bogue  Biver  Packing  Co.,  51  Or.  245,  131  Am. 
St.  Bep.  732,  92  PaC.  1068,  holding  navigability  in  fact  the  true  test; 
Gaston  T.  Mace,  33  W.  Ya.  24,  25  Am.  St.  Bep.  848,  10  S.  E.  64,  5 
li.  B.  A.  392,  holding  stream  navigable  if  it  would  float  logs  during 
high  water;  Gwaltney  v.  Scottish-Carolina  Timber  etc.  Co.,  Ill  N.  C. 
563,  16  8.  £.  696,  dissenting  opinion,  involving  right  to  float  logs; 
Thunder  Bay  Biver  etc.  Co.  v.  Speechly,  31  Mich.  343,  18  Am.  Bep. 
184,  holding  stream  navigable  in  its  natural  condition  a  public  high- 
way; Micklethwait  v.  Newlay  Bridge  Co.,  23  Eng.  Bui.  Cas.  190,  not 
accessible.  Cited  in  notes  in  13  Am.  Bep.  263,  126  Am.  St.  Bep.  714, 
727,  and  42  L.  B.  A.  817,  on  what  waters  are  navigable. 

Navigable  Waters.— Belativo  Bights  of  Blparian  Owners  and  navi- 
gatorsj  p.  450. 
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Cited  in  Smith  v.  Atkins,  110  Ky.  128,  96' Am.  St.  Bilp.  424,  00 
8.  W.  930,  53  L.  B.  A.  790,  holding  that  navigators  have  no  right 
to  use  banks  and  trees  growing  thereon;  Harold  v.  Jones,  86  Ala. 
278,  5  South.  440,  3  L.  B.  A.  4^,  holding  persons  eonstmcting  boom 
not  liable  for  damages  for  obstruction  of  log  jam  in  absence  of  negli- 
gence; Viebalm  v.  Board  Crow  Wing  County  Commrs.,  96  Minn.  282, 
104  N.  W.  1002,  3  L.  B;  A.,  N.  S.,  1126,  upholding  right  of  loggers  to 
enjoin  obstruction  on  river;  Page  ▼.  Mille  Lacs  L.  Co.,  53  Minn.  501, 
55  N.  W.  610,  holding  obstruction,  of  navigation  enjoinable  at  suit 
of  individual  specially  injured. 

Disapproved  in  Kalama  Electric  etc.  Co.  V.  Kalama  Driving  Co.,  48 
Wash.  616,  125  Am.  St.  Bep.  948,  94  Pac.  470,  22  L.  B.  A.,  N.  S.,  641, 
holding  right  of  riparian  owner  superior  to  that  of  loggers.  Cited 
in  notes  to  81  Am.  Dec.  583,  587,  588,  on  right  to  use  water- 
course as  highway;  4  L.  B.  A.,  N.  8.,  879,  on  light  of  way  on  shore; 
39  L.  B.  A.  492,  on  right  to  construct  log  booms;  41  L.  B.  A.  373, 
on  right  to  use  stream  for  floating  logs;  41  L.  B.  A.  495,  on  liabilitj 
for  injuries  to  riparian  owner  by  running  logs. 

3  Or.  462-465,  BOW£K  v.  EMMEBSON. 

Pleading. — Objection  That  Complaint  Does  B0t  Slate  eanse  <»il 
action  is  not  waived  by  not  demurring,  p.  452. 

Cited  in  Wyatt  t.  Henderson,  81  Or.  52,  48  Pae.  791,  Byera  t. 
Perguson,  41  Or.  81,  68  Pao.  6,  and  Kohn  t.  McEinnon,  90  Fed.  625, 
all  approving  and  applying  the  rule. 

AsBompBlt. — SnAeiencsr  of  Oomplaint  for  Money  Due  under  eode 
form  of  pleadings,  p.  453. 

Cited  in  Distler  v.  Dabney,  8  Wash.  204,  28  Pae.  386,  approving 
rale;  Keene  v.  Eldriedge,  47  Or.  182,  82  Pae.  804/  holding  allegation 
of  promise  to  pay  not  necessary  in  complaint  for  money  received; 
Busta  v.  Wardall,  3  S.  D.  147,  52  N.  W.  420,  upholding  complaint  for 
money  had  and  received  in  form  of  assumpsit.  Cited  in  note  to  57 
Am.  Dec.  548,  on  how  far  eommon  counts  are  allowable  under  eoda 
pleadini^. 

3  Or.  455-458,  FELGEB  T.  BOBINSON. 

Navigable  Waters. — Teet  of  Navigability,  p.  458. 

Cited  in  Shaw  v.  Oswego  Iron  Co.,  10  Or.  382,  45  Am.  Bep.  146, 
holding  stream  capable  of  floating  logs  and  small  boats  navigable; 
Haines  v.  Hall,  17  Or.  180,  186,  20  Pac.  836,  841,  3  L.  B.  A.  609, 
holding  navigable  a  stream  that  will  float  sawlogs  during  logging 
season;  Gaston  v.  Mace,  83  W.  Va.  24,  25  Ajt;  St.  Bep.  848,  10  8.  £. 
64,  5  L.  B.  A.  392,  holding  stream  navigable  if  it  would  float  logs 
during  high  water;  Gwaltney  v.  Scottish-Carolina  Timber  etc.  Co.. 
Ill  N.  C.  567,  16  S.  E.  697,  dissenting  opinion,  involving  rif^t  to 
float  logs;  Minnesota  Canal  etc.  Co.  v.  Booehiching  Co.,  97  Minn.  441, 
107  N.  W.  409,  5  L.  B.  A^  N.  S.,  638,  holding  that  stream  is  navi- 
gable if  it  be  naturally  navigable  at  certain  seasons. 
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DisapproTed  in  Kalama  Blectric  etc  C( 
48  Wash.  610,  126  Am.  St.  Bep.  »48,  94  Pt 
641,  holding  right  of  riparian  owner  snpi 
notes  to  81  Am.  Dee.  583,  584,  on  right  t 
way;  42  L.  B.  A.  818,  on  what  waters  a 
873,  on  right  to  nse  stream  tor  floating  log 

3  Or.  459-466,  DEIiAT  ▼.  OHAPMAK. 

Public  Lands. — ^Descent  of  Intarest  of 
pletion  of  residence  under  the  donation  at 

Cited  in  Coulson  t.  Wing,  42  Kan.  510 
Pae.  571,  holding  that  where  patent  issue 
of  settler's  estate;  Whittmore  v.  Cope,  11  T] 
ing  that  deed  to  administrator  in  trust  foi 
eourt  jurisdiction  over  the  land;  Hall  t.  1\ 
3  Saw.  506,  holding  that  on  death  of  S4i 
residence  his  interest  passed  to  his  wide ) 
as  heirs  but  as  donees  of  the  United  Stan 

Beeonciled  in  Burch  v.  McDaniel,  2  V 
holding  that  on  death  of  peremptor  a  sali 
to  his  administrator  in  trust  for  the  heirs 

Overruled  in  Quinn  y.  Ladd,  37  Or.  26r 
donation  does  not  pass  fee  but  mere  posf* 

3  Or.  466-468,  COWENIA  ▼.  HAITNAH. 
PubUe  Lttids.— POiseBaoiy  Blglits  of  A . 

ceased  on  being  abandoned  or  on  death  oi 
Cited  in  Town  t.  De  Haven,  Fed.  Cfi 
148,  150,  reaffirming  the  rule.    Cited  in 
OB  effect  of  treaties  upon  alien's  right  to 

3  Or.  469-470,  PASSMAN  v.  BAUHGAB! ! 

AppeaL — Judgment  by  Confession  or  : 
p.  469. 

Cited  in  State  T.  Leasia,  45  Or.  411, 

rule. 

AppeaL — ^Upon  Appeal  from  a  Non^pi  i 
no  jurisdiction  other  than  to  dismiss  the  i 

Cited  in  State  v.  McKinnon,  8  Or.  48  I 
Pacific  Co.,  34  Or.  375,  55  Pac.  976,  appr 

3  Or.  470-472,  BEOELJBT  T.  LSABN. 
Ferries.— Bight  of  Biparian  Owner  to   : 
Same   case,  Beckley   ▼.   Learn,   3   Or. 

license.    Cited  in  note  in  59  L.  B.  A.  5  ! 

tion  and  protection  of  ferries. 

3  Or.  472-474,  PITTMAN  ▼.  PITTMAN. 

Appeal. — Order  Awarding  Custody  of  I 
appealable,  p.  473* 
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Cited  in  Be  Woman's  etc  Board  of  Miaaioas,  18  Or.  845,  850, 
22  Pac.  11198,  applied  to  order*  awarding  eostodj  of  abandoned  chil- 
dren to  benevolent  society. 

3  Oc  474-476,  McDOKAXD  ▼.  EVAXB. 

Costs  are  a  Creature  of  fltatnte,  p.  475. 

Cited  in  Wood  v.  Fitzgerald,  3  Or.  584,  holding  tbat  no  eosts  ean 
be  recovered  in  election  contests.  Cited  in  note  to  88  Am.  Dec.  182, 
on  items  of  expense  recoverable  as  costs. 

8  Or.  477-482,  BANKS  ▼.  CBOW. 

Pleading. — ^Variance  may  in  Some  Cases  be  disregarded,  p.  481. 
Cited  in  Denn  t.  Peters,  36  Or.  491,  59  Pae.  1110,  illustrating  the 
mle. 

S  Or.  482,  WHiSOII'  ▼.  CITT  07  SALEBC 

Costs. — Objections  to  Cost-blU  must  be  specific,  p.  483. 
C^ted  in  Cross  v.  Chichester,  4  Or.  116,  117,  reaffirming  the  mle; 
Walker  v.  Goldsmith,  16  Or.  162,  17  Pac.  866,  holding  that  objection 
must  be  made  to  each  separate  item  excepted  to;  Wills  v.  Lance,  28  Or. 
383,  43  Pac.  384,  holding  that  when  Witness  was  not  sworn,  a  show- 
ing of  materiality  should  be  made. 

8  Or.  484-487,  SCBDOtOTT  ▼•  FHIUJPFL 

Beriew. — Certiorari  and  Appeal  are  Coocnnreati  pp.  486,  487. 

Cited  in  Garnsey  v.  County  Court  of  Klamath  County,  33  Or.  808, 
54  Pac.  1091,  holding  that  statute  making  appeal  and  review  con- 
current did  not  extend  the  scope  of  the  writ;  Bamsey  t.  Pettingill, 
14  Or.  208,  12  Pac.  440,  holding  writ  of  review  unavailable  to  party 
who  could  have  appealed  but  neglected  to  do  so  in  time;  Feller  v. 
Feller,  40  Or.  77,  66  Pac.  470,  holding  that  appellant  may  abandon 
appeal  before  filing  transcript  and  file  writ  of  review. 

Questioned  in  Evans  v.  Christian,  4  Or.  376,  377,  declaring  the  rul- 
ing dictum  and  that  review  is  not  available  to  party  having  right 
to  appeal;  Sellers  v.  City  of  Corvallis,  5  Or.  275,  to  same  effect. 

B«vlew. — The  Writ  Brings  TTp  Only  Questions  of  Law,  p.  487. 
Cited   in   Canyonville  etc.  Bead  Co.  v.  County  of  Douglas,  5  Or. 
283,  holding  that  writ  of  review  does  not  bring  up  the  evidence. 

3  Or.  488-495,  HOWE  ▼.  DOUGIiAS  COUNTY. 

Officers. — Fee  Bill  Construed,  pp.  490-495. 

Cited  in  Coleman  v.  Boss,  14  Or.  351,  12  Pac.  649,  holding  aherifT 
entitled  to  no  commission  for  making  execution  sale  where  creditor 
bids  in  property  for  amount  of  his  debt. 

3  Or.  495--407,  CBOSSMAN  ▼.  LANDER 

This  case  has  not  been  eited* 
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3  Or.  407.-«l8,  8TA!CB  ▼.  IELLI& 

Orlminal  lairW. — Cod«  FrovlBions  Belativ  ta  Appeals  in  criminal 
cases  differ  from  those  in  eivil  cases,  pp.  497,  498. 

Cited  in  State  t.  Berger,  51  Or.  1G7,  94  Pae.  181|  holding  proyisions 
of  Civil  Code  inapplieabU  to  oriminal  appeali. 

S  Or.  498-503,  FAILINO  ▼.  O8B0BNB. 

This  ease  -has  not  been  eited. 

3  Or.  503-508,  FI8KS  T.  K£U<000. 

Executors  and  Administrators. — Probate  Sale  to  Pay  Debts  ia  void 
ae  to  heirs  not  made  parties  to  the  proceedings,  p.  507. 

Cited  in  Ball  v.  Clothier,  34  Wash.  310,  75  Pac.  1102,  reaffirming  and 
applying  the  rule.  Cited  in  note  to  91  Am.  Dec.  623^  on  appointment 
of  guardian  ad  litem. 

3  Or.  508-^11,  STEWABT  v.  PEBdKa 

Principal  and  Agent — ^Person  In  Possession  of  Iiand  as  an  agent 
cannot  be  made  individually  liable  for  rent,  p.  511. 

Cited  in  Holman  ▼.  De  Lin  Biver  etc.  Co.,  30  Or.  434,  47  Pae.  710, 
holding  that  rent  must  be  based  on  some  conventional  relation. 

3  Or.  612-515,  BESSEB  ▼.  HAWTHOBN. 

Mortgages.—AB  Subsequent  Encumbrancers  Should  be  Made  Parties 
to  foreclosure  suit,  p.  513. 

Cited  in  De  Lashmutt  t.  Sellwood,  10  Or.  826,  holding  junior  lien- 
holder  not  made  a  party  not  affected  by  foreclosure  decree;  Wilson 
V.  Tarter,  22  Or.  510,  30  Pac.  500,  holding  that  persons  not  parties  are 
not  bound  by  the  decree. 

8  Or.  61&-618,  SIMPSON  ▼.  BAXLE7. 

Counties. — ^Act  liOcating  County  Seat  may  delegate  duty  of  locating 
site  of  building,  pp.  517,  518. 

Cited  in  McWhirter  t.  Brainard,  5  Or.  430,  further  illustrating  the 
rule. 

Statutes.--ObJect  of  Eequiring  Subject  to  be  Expressed  in  title  is 
to  prevent  matters  wholly  foreign  and  disconnected  with  the  subject 
from  being  inserted  in  the  body  of  the  act,  p.  517. 

Cited  in  McWhirter  v.  Brainard,  5  Or.  429,  and  Ingles  v.  Straus, 
91  Va.  218,  21  S.  E.  493,  approving  and  applying  the  rule;  Singer  Mfg. 
Co.  V.  Qraham,  8  Or.  21,  34  Am.  Bep.  572,  upholding  insurance  tax  act; 
O'Keefe  t.  Weber,  14  Or.  57,  12  Pac.  75,  upholding  gambling  law; 
Lawrey  v.  Sterling,  41  Or.  521,  69  Pac.  401,  upholding  act  relating 
to  executors;  State  v.  Bichardson,  48  Or.  818,  85  Pac.  229,  8  L.  B. 
A.,  N.  S.,  362,  upholding  local  option  act;  Ballentyne  v.  Wickersham, 
75  Ala.  536,  holding  that  title  may  be  very  general  and  need  not 
specify  every  clause  in  the  statute. 

Explained  in  Oregon  etc.  Inv.  Co.  v.  Bathbum,  Fed.  Cas.  No.  10,555, 
5  Saw.  32,  holding  that  regulating  certain  foreign  corporations  cannot 
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S  Or.  542-4>48,  HXUj  T.  HHLIiOir. 

Pleading.— Vaiiance  to  be  Material  m!dBt  bare  ISialed  party  to  his 
prejudice  and  must  have  been  admitted  over  objection,  p.  543. 

Cited  in  Simonds  t.  Wrightman,  36  Or.  125,  58  Pae.  1102^  Denn  t. 
Peters,  36  Or.  490,  59  Pae.  1110,  and  Braee  ▼.  Doble^  3  8.  D.  426,  53 
N.  W.  860,  all  approving  and  applying  the  mle. 

8  Or.  644-547,  BEOKLET  ▼.  LEABN. 

Ferries. — ^Biparian  Owner's  Bight  to  Licdnse,  p.  546. 

Cited  in  Lyon  v.  fUshmong^s'  Co.  ete.|  23  Eng.  Bnl.  Cas.  164,  not 
accessible.  Cited  in  note  in  59  L.  B*  A.  532,  on  establishment,  ifiga- 
lation  and  protei^tion  of  ferries. 

S  Or.  548-550,  NEWTON  v.  8PEN0EB. 

This  case  has  not  been  cited. 

8  Or.  550-552,  HATBON  V.  STEAlttEAll^. 

This  case  has  not  been  cited. 

8  Or.  558-555,  PITTMAN  v.  PITTMAK. 

AppeaL— Dlfli^ratlan  of  Lower  Oonrt  wdl  not  be  Bevfewed  nntess 
abused,  p.  554. 

Cited  in  Nnnn  v.  Bird,  36  Or.  518,  59  Pae.  809,  applying  the  nilo 
to  the  allowance  of  amendments. 

8  Or.  655-^M»,  KAFKA  T.  SIMOM& 

This  ease  has  not  been  cited. 

8  Or.  668-666,  8EELBT  T.  8EBA8TIAir« 
Appeal.— Betnm  of  Service  of  Notice  may  be  Amended,  p.  663. 
.  Cited  in  Barbre  v.  Goodale,  28  Or.  46^  38  Pae.  67,  xeai&rming  the 
mle. 

8  Or.  565^67,  HOWABD  v.  BAMFOBB. 

This  case  has  not  been  cited. 

8  Or.  568-^85,  WOOD  v.  FITZGEBAIJ). 

Election. — Oovemment  Employee-  may  Move  His  Besidence  wher- 
ever he  is  called,  p.  573. 

Distinguished  in  Powell  v.  Spackman,  7  Idaho,  710,  65  Pae.  509,  54 
L.  B.  A.  378,  holding  that  inmates  of  soldiers'  home  cannot  establish 
'a  residence  there.  Cited  in  notes  to  83  Am.  Dec.  751,  on  essentials 
to  validity  of  elections;  97  Am.  Dec.  264,  on  power  of  state  to  impose 
qualifications  for  voters  and  office-holders;  25  L.  B.  A.  480,  as  to  how 
far  right  to  vote  absolute. 

Pardon. — ^Bestorea  Convict  to  Full  Enjoyment  of  all  eivil  rights, 
pp.  574-577. 

Cited  in  State  v.  Foley,  15  Nev.  69,  Diehl  v.  Bodgers,  169  Pa.  321, 
47  Am.  8t.  Bep.  908,  32  Atl.  425,  Hunnicutt  t..  State,  18  Tex.  App.  519, 
51  Am.  Bep.  330,  and  Can  v.  State,  19  Tex.  App.  660,  53  Am.  Bep^ 
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